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AMERICAN  DECISIONS. 

VOL.  XCI. 


The  cases  re-repoiied  in  this  volmne  will  be  found 
originally  reported  in  the  following  State  Reporfs : 

New  York  Reports. VoL  86.  1866. 

Phillips's  N.  C.  Law  BBPoim.      .  VoL  1.  1866. 

Ohio  State  Repohts. Vols.  16, 17.  1866. 

Pennsylvania  State  Bbpobts.     •  Vols.  51v  53;  NL  1866. 

Rhode  Island  Reportsi.  ....  VoL  8.  1866. 

Richardson's  S.  Carolina  Eq.  Reps.  Vol.  12.  1866. 

Richardson's  S.  Carolina  L.  Rtps.  Vols.  18, 14.  1866. 

Coldwell's  Tennessee  Reports.  .  Vok.  2,  8.  1866. 

Texas  Reports. Vol.  28.  1866. 

Vermont  Reports VoIi>.  88, 89.  1866. 

Orattan's  Virginia  Rbtovts.   •    .  Vol.  17.  1866. 

West  Virginia  Repobts.     •    •    .  Vol.  1.  1866. 

Wisconsin  Reports. Vols.  20,  2L  1866. 

Alabama  Reports. Vols.  ^41.  1867. 

Arkansas  Reports. Vols.  24,  2B.  1867. 

California  Reports. Vols.  81, 82, 8I|  S4.    1867. 

Colorado  Reports.      •    •    •    •    •  VoL  1.  1867. 

Connecticut  .  Reports.     •    •    •    .  VoL  84.  1867. 

Florida  Reports. VoL  12.  1867 

Oeorgu  Reports. VoL  88.  1867 
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Btate  Reports  an  In  iMireniheiM,  tiid  tha  number  of  the  AmertoMi  Deelilone  fai 
whloh  they  eie  le-reported  ii  in  lieaTy-ieeod 


Alabama-^I  Minor)  18;  (1  Stew.)  18;  (2  Stew.)  19,  80;  (8  Stew.)  80,  81; 
(1  Stew.  &  P.)  81;  (1, 2, 3  Stew.  &  P.)  88;  (4,  5  Stew,  ft  P.)  84;  (5  Stew. 
&  P.,  and  1  Porter)  86;  (1,  2  Porter)  87;  (3,  4  Porter)  89;  (4, 0,  6  Porter) 
80;  (6,  7  Porter)  81;  (8,  9  Porter)  88;  (1)  84,  86;  (2,  3)  86;  (3,  4)  87; 
(4,  5)  89;  (6,  7)  41;  (7,  8)  48;  (9,  10)  44;  (11,  12)  46;  (13,  14,  15)  48; 
(15,  16)  60;  (17,  18)  68;  (18,  19)  64;  (20,  21)  66;  (22,  23)  68;  (24,  25) 
60;  (26,  27)  68;  (28,  29)  66;  (29,  30,  31)  68;  (31,  32,  33)  70;  (33,  34, 35) 
78;  (35,  36,  37)  76;  (37,  38)  79;  (38)  81,  88;  (39)  84,  87;  (39,  40)  88; 
(40,  41)  91. 

AfaiASfiA&--(l,  2)  88;  (2)  86;  (3)  86;  (4)  87,  88;  (5)  89,  41;  (6)  48;  (7,  8) 
44,  46;  (8,  9)  47;  (9, 10)  60;  (10,  ll)  68;  (11, 12)  64;  (12, 13)  66;  (13, 
14)  68;  (14, 15)  60;  (15, 16)  68;  (17, 18)  66;  (18, 19)  68;  (19)  70;  (20)  78; 
(21,  22)  76;  (22,  23)  79;  (24)  81,  87,  88;  (24,  25)  91. 

CALUOKinA— (1)  58,  64;  (2)  66;  (3)  68;  (4)  60;  (5)  68;  (6)  66;  (7,  8)  68; 
(9,  10,  11)  70;  (12,  13,  14)  78;  (14,  15,  16, 17)  76;  (17,  18,  19)  79;  (19, 
20,  21)  81;  (21)  88;  (22,  23)  88;  (24,  25,  26,  27)  86;  (27,  28,  29)  87; 
(29,  30,  31)  89;  (31,  32,  33,  34)  9L 

COLOBADO— (1)  9L 

OomnBoncuT— (Kirby,  and  1,  2  Boot)  1;  (1,  2  Day)  8;  (3  Day)  8;  (4  Day)  4 
(5  Day)  6;  (1)  6.  7;  (2)  7;  (3)  8;  (4)  10;  (5)  18;  (6)  16;  (7)  18;  (8)  80 
(9)  81;  (10)  86,  86,  87;  (11)  87,  89;  (12)  80,  81;  (13)  38;  (13, 14)  86 
(14)86;  (15)88,89;  (16)41;  (17,  18)44;  (18)46;  (19)48;  (19,  20)60 
(20)  68;  (21)  54;  (21,  22)  66;  (22)  68;  •  (23)  60;  (23,  24)  68;  (25)  66 
(25,  26)  68;  (27)  71;  (28)  78;  (29)  76;  (29,  30)  79;  (31)  81,  88;  (32)  86 
(32,  33)  87;  (33)  89;  (34)  91. 

I>ILAWAHS~(1  Uarr.)  88,  86,  86,  87;  (2  Harr.)  89,  80,  81,  88;  (4  Hai^.) 
48,  44;  (5  Harr.)  48,  60;  (1  Houst.)  68,  68,  71;  (2  Hooat.,  2  DeL 
Ch.)  78;  (2  Houst)  81;  (2  Houst.)  88;  (3  Honst.)  89. 
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14  Schedule. 

Pix>RiDA^{1)  44,  46;  (2)  48,  60;  (3)  62;  (4)  54,  66;   (5)  68;   (6)  63,  66; 

(7)  68;  (8)  71,  73;  ^9)  76,  79;  (10)  81;  (11)  89;  (12)  91. 
OiORGiA--(l  T.  U.  P.  Charlton)  4;  (1)  44;  (2,  3)  46;   (4,  5)  48;   (6,  7)  60; 

(8,  9)68;  (9, 10)64;  (11,  12)66;  (12, 13, 14)68;  (15,  16)60;  (17, 18, 19) 

63;   {19,  20)  66;   (21,  22,  23)  68;   (24,  25,  26)  71;   (27,  28)  73;  (29)  74; 

(29,  30,  31)  76;  (31,  32)  79;  (33)  81,  83^  (34,  35)  89;  (36)  9L 
Ilunois— (Breese)  8;  (1  Scam.)  86,  86,  87,  88,  89,  30,  38, 33;  (2  Scam.) 

33,  36;  (3  Scam.)  36;  (3,  4  Scam.)  38;  (4  Scam.)  39;  (1  Gilm.)  41; 
(2  Gilm.)  43;  {3  GUm.)  44;  (4  GUm.)  46;  (5  GUm.)  48,  60;  (11)  60; 
(II,  12)  68;  (12,  13)  64;  (13,  14)  66;  (14,  15)  68;  (15)  60;  (16)  61;  (16, 
17)  63;  (17,  18)  66;  (18,  19)  68;  (19,  20,  21)  71;  (21,  22,  23)  74;  (23, 
24,  25)  76;  (25,  26^  27)  79;  (27,  28,  29,  30)  81;  (30,  31,  32,  33)  83;  (33, 

34,  35,  36)  86;  (36,  37,  38)  87;  (39,  40,  41,  42)  89. 

IiTBiANA— (1  Blackf.)  18;  (2 Blackf.)  18, 80,  81;  (3 Blackf.)  86, 86;  (4  Blaokf.) 
88,  89,  30,  38;  (5  Blackf.)  38,  33,  36,  36;  (6  Blackf.)  36,  38,  30; 
(7  Blackf.)  39,  41,  43;  (8  Blackf.)  44,  46;  (1)  48,  60;  (2)  68;  (2,  3> 
64;  (3)  66;  (4)  68;  (5,  6)  61;  (6,  7)  63;  (7,  8)  66;  (9,  10)  68;  (10,  11> 
71;  (12,  13)  74;  (14,  15)  77;  (16,  17)  79;  (18,  19)  81;  (20,  21)  83;  (22, 
23)  86;  (24,  25)  87;  (26,  27)  89. 

Iowa— (Morris)  39,  41,  43;  (1  G.  Greene)  46,  48,  60;  (2  G.  Greene)  68; 
(3  G.  Greene)  64,  66;  (4  G.  Greene)  61;  (1,  2)  63;  (2)  66;  (3,  4)  66; 
(4,  6)  68;  (6, 7)71;  (7,  8,  9. 10)  74;  (10,  11)  77;  (11,  12)  79;  (13,  14)  81; 
(14,  15)  83;  (16,  17,  18)  86;  (18,  19)  87;  (20,  21)  89. 

Kansas— (1)  81;  (1,  2)  83;  (2)  85;  (3)  87,  89. 

Kbntugkt~-(1  Sneed)  8;  (Hardin)  3;  (1  Bibb)  4;  (2  Bibb)  4,  6;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  £L  Marsh.)  10;  (2  A.  K.  Marsh.,  and  Litt.  Sel.  Gas.)  18; 
(3  A.  K.  Marsh.,  and  1,  2  LiU.)  13;  (3,  4  Litt.)  14;  (1,  2  Mon.,  and  & 
litt)  16;  (3,  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Marsh.)  19;  (3,  4,  5  J.  J.  Marsh.)  80;  (5,  6  J.  J.  Marsh.)  88;  (7  J.  J. 
Mardi.)  88,  83;  (1  Dana)  86;  (2  Dana)  86;  (3  Dana,  88;  (4  Dana)  89; 
(5  Dana)  30;  (6,  7  Dana)  38;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon.> 
36;  (1,  2  R  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  39;  (4,  5  B. 
Mon.)  41;  (5,  6  B.  Mon.)  43;  (6  B.  Mon.)  44;  (7  B.  Mon.)  46;  (7,  8  R 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  60;  (10,  11  B.  Mon.)  68; 
(12  B.  Mon.)  64;  (13  B.  Mon.)  66;  (14  B.  Mon.)  68;  (14, 15  B.  Mon.)  61; 
(15,  16  B.  Mon.)  63;  (17  B.  Mon.)  66;  (18  B.  Mon.)  68;  (1  Mete.)  71; 
(2  Meto.)  74;  (3  Meta)  77,  79;  (4  Mete.)  81,  83;  (1  DnyaU)  85;  (2 
DaTall)  87;  (1  Bnsh)  89. 

LociBZANA— (1,  2,  3  Mart.)  6;  (3,  4  Mart.)  6;  (5,  6,  7  Mart.)  18;  (8, 9, 10, 11, 
12  Mart.)  13;  (1,  2  Mart,  N.  S.)  14;  (3  Mart,  N.  S.)  16;  (4,  5  Mart, 
N.  S.)  16;  (6  Mart,  N.  S.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart»,  N.  S.)  19» 
80;  (1,  2)  80;  (2,  3)  88;  (3,  4)  83;  (5,  6)  86;  (6,  7)  86;  (8)  88;  (9,  10) 
89;  (11)  30;  (12)  38;  (13,  14)  33;  (15,  16)  36;  (17, 18,  19)  36;  (1  Rob.) 
36;  (1,  2,  3  Rob.)  38;  (4,  5,  6  Rob.)  39;  (6,  7,  8,  9  Rob.)  41;  (10,  11, 
12  Rob.)  43;  (1  Ann.)  46;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  60; 
(5  Ann.)  68;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61;  (10 
Ann.)  63;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74;  (15 
Ann.)  77;  (16  Ann.)  79;  (17  Ann.)  87;  (18  Ann.)  89. 

Mains— (1  Greenl.)  10;  (2  Greenl.)  11;  (3  Greenl.)  14;  (4  Greenl.)  16; 
(5  Greenl.)  17;  (6  Greeul.)  19;  (6,  7  Greenl.)  80;  (7,  8  Greenl.)  88;  (8,  9 
Greenl.)  83;  (10  Mo.)  85;  (11)  85,  86;   (12)  88;   (13)  89:   (14)  30,  31; 
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(15)  88;  (15,  16)  83;  (17)  86;  (18,  19)  86;  (20)  87;  (21, 22)  88;  (22,  23) 
89;  (23,  24)  41;  (25)  43;  (26)  46;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
60;  (31,  32)  68;  (32,  33)  64;  (34,  35)  66;  (35,  36,  37)  68;  (37)  69;  (38) 
61;  (39,  40)  68;  (41,  42)  66;  (43,  44)  69;  (45,  46)  71;  (46,  47)  74;  (48, 
49)  77;  (50)  79;  (51)  81;  (52)  83;  (53)  87;  (53,  54)  89. 

Majitlani>~(1,  2,  3,  4  H.  &  M.)  1;  (1  H.  &  J.)  8;  (2  H.  &  J.)  8;  (3  H.  &  J.) 
6,  6;  (4  H.  &  J.)  7;  (5  H.  &  J.)  9;  (6  H.  &  J.)  14;  (7  H.  &  J.)  16;  (1  Bl. 
Ch.)  17,  18;  (1  H.  &  O.)  18;  (1,  2  GUI  &  J.)  19;  (2  Bl.  Ch.,  and  2,  3  O. 
&  J.)  80;  (3  Bl.  Ch.,  and  3  G.  &  J.)  88;  (4,  5  G.  &  J.)  88;  (5,  6  G.  &  J.) 
86;  (6,  7  G.  &  J.)  86;  (7G.  &J.)88;  (8G.  &J.)89;  (9G.  &J.)31; 
(10  G.  &  J.)  88;  (11  G.  &  J.)  38,  86,  37;  (12  G.  &  J.)  38;  (1  GUI)  39; 
(2  Gill)  41;  (3  Gill)  48;  (4  Gill)  46;  (5,  G  Gill)  46;  (6,  7  Gill)  48;  (8  Gill) 
60;  (9  Gill)  68;  (1)  64;  (2,  3)  66;  (4,  5)  69;  (5,  6,  7)  61;  (8)  63;  (9)  66; 
(10, 11)  69;  (12,  13)  71;  (14,  15)  74;  (16,  17)  77;  (17, 18)79;  (18, 19)  81; 
(20,  21)  83;  (22)  86;  (23,  24)  87;  (24,  25)  89;  (25,  26)  90. 

llAflSAQHUBXns— (Qoincy)  1;  (1)  8;  (2,  3,  4)  3;  (5,  6)  4;  (7,  8)  6;  (9,  10,  11)  6; 
(12,  13, 14)7;  (15, 16)  8;  (17)  9;  (1  Pick.)  11;  (2  Pick.)  18;  (3  Pick.)  16; 
(4»  5  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9,  10  Pick.)  80;  (11,  12 
Pick.)  88;  (12,  13  Pick.)  84;  (13,  14,  15  Pick.)  86;  (15,  16  Pick.)  86; 
(16, 17  Pick.)  88;  (18  Pick.)  89;  (19  Pick.)  81;  (20 Pick.)  88;  (22Pick.) 
83;  (23  Pick.)  34;  (24  Pick.,  and  1,  2  Met.)  86;  (2,  3  Met.)  37;  (3,  4,  5 
Met)  88;  (5,  6,  7  Met.) 39;  (7,  8  Met.)  41;  (9, 10 Met.)  43;  (11, 12  Met.) 
46;  (12,  13  Met.)  46;  (1,  2  Cnah.)  48;  (3,  4  CasK)  60;  (5  Gush.)  61; 
(5,  6  Cosh.)  68;  (6  Cnnh.)  63;  (7,  8  Cash.)  64;  (9  Gush.)  66,  67;  (10 
Cosh.)  67;  (11, 12  Cuah.)  69;  (1,  2  Gray)  61;  (3  Gray)  63;  (4  Gray)  64; 
(5,  6,  7  Gray)  66;  (8,  9,  10  Gray)  69;  (10,  11,  12  Gray)  71;  (12,  13,  14 
Gray)  74;  (14, 15, 16)  77;  (1,  2  Allen)  79;  (3  Allen)  80;  (3,  4,  5  Allen)  81; 
(6,  7  Allen)  83;  (8,  9  Allen)  86;  (10,  11  AUen)  87;  (12,  13  Allen)  90. 

MiCHiOAN^(l  Doug.)  40,  41;  (2  Dong.)  48,  46,  47;  (1)  48,  61,  63;  (2)  66, 
67;  (2,  3)  69;  (3)  61,  64;  (4)  66,  69;  (5)  71;  (5,  6)  78;  (6,  7)  74;  (8, 
9)77;  (9)80;  (9,10)81;  (10,11)88;  (11,12)88;  (12)86;  (13)87; 
(14,  15)  90. 

MiMKBaOTA— (1)  66,  61,  66,  69;  (2)  78;  (3)  74;  (4,  5)  77;  (5,  6)  80;  (7,  8) 
88;  (8)  83;  (9J  86;  (10,  11)  88;  (12)  90. 

MnsissiFFi— (Walker)  18;  (1  How.)  86, 88,  89,  31;  (2  How.)  38;  (3, 4 How.) 
34;  (4,  5  How.)  86;  (5  How.)  87;  (6  How.)  88;  (7  How.,  and  1  Smedes 
ft  M.)  40;  (2,  3  Smedes  ft  M.)  41;  (4,  5  Smedes  ft  M.)  48;  (5,  6,  7  Smedes 
ft  M.)  46;  (8,  9  Smedes  ft  M.)  47;  (9,  10  Smedes  ft  M.)  48;  (11  Smedes 
ft  M.)  49;  (12,  13  Smedes  ft  M.)  61;  (13,  14  Smedes  ft  M.)  63;  (23)  66, 
67;  (24,  25)  67;  (25,  2G)  69;  (27,  28)  61;  (28,  29,  30)  64;  (31,  32)  66; 
(33,  34)  69;  (35,  36)  78;  (36)  74;  (37,  38)  76.;  (38,  39)  77;  (39)  80; 
(40,  41)  90. 

Misaoimi— (1)  13,  14;  (2)  88;  (3)  88,  83,  86,  86;  (4)  88,  89,  81;  (5)  31, 
38;  (6)  84,  86;  (7)  87,  88;  (8)  40,  41;  (9)  48;  (9,  10)  46;  (10, 11)  47; 
(11,  12)49;  (12)  61;  (13)  63;  (14, 15)  66;  (15,  16,  17)67;  (17, 18, 19)69; 
(19,  20)  61;  (20,  21,  22)  64;  (22,  23,  24)  66;  (24,  25,  26)  69;  (26,  27)  72; 
(28)  76;  (29,  30,  31)  77;  (31)  80;  (32,  33)  88;  (33,  34)  84;  (34,  35)  86; 
(35,  36,  37)  88;  (37,  38,  39)  90. 

Nevada— (1,  2)  90, 

Nbw  Hampshirb— (1)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  80,  88;  (6)  88^  86,  86; 
(7)  86,  88;  (8)  88,  89,  31;  (9)  81,  38;  (10)  34;  (11)  86;  (12)  87;  (13> 
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88;  (13,  U)  40;  (15,  16)  41;  (16,  17)  48;  (18)  45,  47;  (19)  49;  (19,  20) 
61;  (21,22)68;  (22,23,24)66;  (24,25,26)67;  (26,27,28)69;  (28, 
29)  61;  (30, 31,  32)  64;  (33, 34)  66;  (34, 36)  69;  (36, 37)  78;  (37, 38,  39)  76; 
(40,  41,  42)  77;  (42,  43)  80;  (43,  44)  88;  (44,  45)  84;  (45)  86;  (46)  88; 
(47)  90. 
Nkw  JsBSXT~(Ck>ze)  1;  (1  Pen.)  8;  (2  Pen.)  4;  (1  Soath.)  7;  (2  Soath.)  8; 
(1  Halst)  10;  (2  Halst.)  11;  (3  Halst.)  14;  (4  Halst.)  17;  (5  Halst)  18; 
(6  Hakt.)  19,  80;  (1  Sax.,  7  Halst.)  81;  (1  Gr.,  1  Sax.,  7  Halai.)  88; 
(1  Sax.,  1  Qt.)  83;  (1, 2Gr.)  86;  (2  Gr.)  87;  (3Gr.)  88^  89;  (2Gr.  Gh.) 
89;  (1  Harr.,  3Gr.  Gh.)  81;  (1  Harr.,  1  Gr.  Gh.)88;  (2  Harr.,  1  Gr.  Oh.) 
84;  (1  Gr.  Gh.,  2,  3  Harr.)  86;  (3  Harr.)  87;  (3  Gr.  Gh.,  1  Spenoer,  3, 

4  Harr.)  88;  (1  Spenoer,  3Gr.  Gh.)  40;  (3Gr.  Gh.)  41;  (1  Spenoer,  3Gr. 
Ch.,  1  Halst  Gh.)  43;  (1  Spencer,  1  Halst.  Gh.)  46;  (1  Zab.,  2  Halst  Gh.) 
47;  (2  Zab.,  3  Halst  Gh.)  61;  (2,  3  Zab.)  68;  (3  Zab.,  4  Halst  Gh.)  65; 
(3 Zab.,  1  Stock.  Gh.)  67;  (4  Zab.,  1  Stock.  Gh.)  69;  (4 Zab.)  61;  (4  Zab., 

I  Dntch.,  1,  2,  3  Stock.  Gh.)  64;  (2,  3  Stock.  Gh.)  66;  (1  Bntch.)  67; 
(2  Datch.,  3  Stock.  Gh.)  69;  (3  Dntch.,  1  Beasley's  Eq.)  78;  (4  Dutch.) 
76;  (4  Dutch.,  2  Beasley's  Eq.)  78;  (5  Dntch.,  1  McGarter)  80;  (1  Vroom, 
1,  2  McGarter's  Eq.)  88;  (1  G.  K  Green's  Eq.)  84;  (1,  2  Vroom,  2  a  £. 
Green's  Eq.)  86;  (2  G.  E.  Green's  Eq.)  88;  (3  Vroom,  2,  3  G.  E.  Green's 
Eq.)90. 

Viw  YoBX— (1,  2  Johns.  Gas.)  1;  (3  Johns.  Gas.,  1,  2  GaL  Gas.,  1,  2,  3  GaL) 
8;  (1,  2, 3  Johns.)  8;  (4,  5  Johns.)  4;  (6,  7,  8  Johns.)  6;  (9,  10, 11  Johns.) 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Gh.)  7;  (15,  16,  17  Johns.,  8,  4  Johns. 
Ch.)  8;  (18  Johns.,  5  Johns.  Gh.)  9;  (19  Johns.,  6  Johns.  Gh.)  10;  (20 
Johns.,  7  Johns.  Gh.)  U;  (1  Gow.)  13;  (Hop.  Gh.,  and  2  C:k>w.)  14;  (3, 4, 

5  Gow.)  16;  (6  Gow.)  16;  (7  Gow.)  17;  (8,  9  Gow.)  18;  (1  Paige,  1,  2 
Wend.)  19;  (2,  3  Wend.)  80;  (2  Paige,  4,  5,  6  Wend.)  81;  (2,  3  Paige, 
6^  7,  8  Wend.)  88;  (3  Paige)  88,  84;  (8,  9,  10  Wend.)  84;  (4  Paige,  10, 

II  Wend.)  86;  (4  Paige,  11,  12,  13  Wend.)  87;  (5  Paige,  13,  14  Wend.) 
88;  (6  Paige)  89;  (15,  16  Wend.)  80;  (6,  7  Paige,  17,  18  Wend.)  81; 
(7  Paige,  19,  20  Wend.)  88;  (7,  8  Paige,  21,  22  Wend.)  34;  (23,  24,  25 
Wend.,  8  Paige)  36;  (25,  26  Wend.,  1, 2  Hill,  9  Paige)  37;  (9  Paige,  2, 3 
HiU)  38;  (10  Paige,  4,  5,  6  HiU)  40;  (6  Hill)  41;  (7  Hill,  10,  11  Paige) 
48;  (1,  2  Denio,  11  Paige,  1  Barb.  Gh.)43;  (1,  2  Barb.  Gh.,  3  Denio)  46; 
(4,  5  Denio^  2  Barb.  Gh.)  47;  (3  Barb.  Gh.,  5  Denio)  49;  (1,  2)  49;  (2,  3) 
61;  (3,  4)  63;  (4,  5.  6)  66;  (6,  7)  67;  (7,  8,  9)  69;  (9,  10)  61;  (11,  12) 
68;  (12,  13)  64;  (13,  14)  67;  (15,  16)  69;  (17,  18)  78:  (18,  19,  20)  76; 
(21,  22)  78;  (23,  24)  80;  (24,  25,  26)  88;  (26, 27,  28)  84;  (28, 29,  30)  86; 
(81,  32,  33,  34)  88;  (34,  35)  90;  (35)  9L 

NOEBTH  Gabouna— <1  Mart,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Gonf.)  8; 
(1  Mniph.)  3,  4;  (2  Mnrph.)  6;  (1,  2  Law  Rep.)  6;  (1 T.  R.)  7;  (3  Mniph., 

1  Hawks)  9;  (2  Hawks)  11;  (3  Hawks)  14;  (4  Hawks)  16;  (1  Deir.)  17; 
(2  Dey.)  18^  81;  (1  Dev.  Eq.)  18;  (3  Dev.,  2  Dev.  Eq.)  88,  84;  (4  Dey., 

2  bev.  Eq.)  86;  (4  Dev.,  2  Dey.  Eq.,  1  Dev.  &  B.,  1  Dey.  &  B.  Eq.)  87; 
(1,  2  Dey.  &  B.,  1  Dey.  &  B.  Eq.)  2B,  30;  (1  Dey.  &R  Eq^  2  Dey.  &B.) 
81;  (3,  4  Dey.  &  R,  2  Dey.  &  R  Eq.)  38;  (4 Dey.  &  B.,  2  Dey.  &B.  Eq.) 
84;  (1  Ired.)  86;  (1  Ired.  Eq.)  86;  (2  Ired.)  37;  (2,  3  Ired.,  2  Ired.  Eq.) 
88;  (3,  4Ired.,  2,  3Ired.  Eq.)  40;  (4,  5  Ired.,  3Ired.  Eq.)48;  (5,  6  Ired. 
8,  4  Ired.  Eq.)  44;  (6,  7  Ired.,  4  Ired.  Eq.)  46;  (7, 8  Ired.,  4, 5  Ired.  Eq.) 
47;  (8,  9  Ired.,  5  Ired.  Eq.)  49;  (9,  10,  11  Ired.,  6  Ired.  Eq.)  61;  (11 
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iM4,7ind.a|.)ni  (IS;  13 IML,  S  Irad.  I9.)  iS}  (U  IndL*  8  Ind. 
l%i,BnbwLb»  BaabMBq.)K7;  (BiubM  L.,  1  J«im  L.,  Basbee  fiq.,  1 
JoBM  Bq.)  69;  (1»  2  JToms  L.,  1,  2  Jcom  Eq.)  ^S  9  J<»«  ^•t  %  ' 
J€MiL.)64;  (3^4JaiML.,2;3JonMEq.)67;  <3  J«iMBq.,4^6JoiiM 
L.)6%  (^6JoMtI^4JoMtBq.)78;  (4, 6  Joqm  Eq.,  7  Jqom  L.)  76; 
(0^  6  JcoM  S^y  7»  8  J<Mimi  L.)  78;  (8  Jcom  L.)  80;  (6  Jodm  Ifiq.,  8  Jodm 
L)  88;  (1  Winrt.  L.)  8^  (1,  2  Wmtt  L.,  Winst  Eq.)  86;  (1  PhilL  L.) 
8L 
\Ano-(l)  18;  (2)  16;  (8)  17;  (4)  llA,  80;  (6)88, 84;  (6)  86^  87;  (7)  881 80; 
m  81,  88;  (9)  84;  (10)  86;  (U)  87,  88;  (12)  40;  (13)  48;  (14,  15)  46; 
(16)  47;  (17)  49;  (18)  61;  (19)  63;  (20)  66;  (1,  2  Ohio  Si)  68;  (^  4 
0liioSi.)68;  (4»  6  Ohio  St)  64;  (5^  6  Ohio  St)  67;  a80hioSt)70; 
(8;  1»  78;  (la  11)  78;  (12)  80;  (13»  14)  88;  (14)  8«  (1«  86;  (16)  88; 
(16,  17)  9L 

OUMW-KD  68,  76;  (1,  2)  80;  <2)  88,  84^  8a 

PkniBTLTAHiA— (1  Add.,  1,  2,  3  DdL,  1,  2  Yeatas)  1;  (1  Bin.,  8;  4  YmAm)  8; 
(2  Bin.)  4;  (3,  4  Bin.)  6;  (6^  6  Bin.)  6;  (1,  2  Serg.  ft  R.)  7;  (3, 4  Serg.  ft 
B.)8;  (5,  6  S«rg.  ft  R.)  9;  (7  Serg.  ft  B.)  10;  (8^  9  Serg.  ft  B.)  U;  (10 
Serg.  ft  B.)  18;  (11,  12  Seig.  ft  R.)  14;  (13  Serg.  ftR.)  16;  (14,  15,  16 
Se^.  ft  B.)  16;  (17  Serg.  ft  R.)  17;  (1  Rawle)  18;  (2  Rawle)  19;  (2 
Rawle,  1,  2  Penr.  ft  W.)  81;  (3  Rawle,  2,  3  Penr.  ft  W.)  88,  84;  (4 
Bawle,  1,  2  Wato)  86;  (4  Rawle,  2,  3  Watte)  87;  (5  Rawle,  4  Watte) 
88;  (1  Whart)  89;  (1,  2  Whart,  5  Watte)  80;  (6  Watte,  3  Whart)  81; 
(7Watte)88;  (4Whart)88;  (8, 9 Watte,  4»  5 Whart) 34;  (9,  lOWatte, 
6  Whart)  86;  (6  Whart,  1,  2,  3  Watte  ft  S.)  87;  (3  Watte  ft  S.)  88; 
(^  4^  5  Watte  ft  S.)  89;  (5,  6  Watte  ft  S.)  40;  (7,  8^  9  Watte  ft  &)  48; 
(1,  2  Pa.  St)  44;  (2,  3,  4, 6)  46;  (5,  6,  7)  47;  (7,  8, 9, 10)  49;  (10, 11, 12) 
61;  (13, 14, 15)  63;  (16, 17, 18)  66;  (18, 19, 20)  67;  (20, 21)  69;  (22)  60; 
(22,  23,  24)  68;  (24»  25)64;  (26, 27)  67;  (28,  29)  70;  (29,  30,  81,  82)  78; 
(32,  33»  34)  76;  (35,  36,  37)  78;  (38^  39,  40, 41)  80;  (41, 42, 43)  88;  (44^ 
45,  46)  84;  (46,  47,  48)  86;  (48,  49,  50,  51)  88;  (51,  52,  53)  9L 

Eboi«  IsLAin>— (1)  19, 36,  61,  63;  (2)  66,  67,  60;  (3)  68;  (3, 4)  67;  (4^5) 
70;  (5)  73;  (6)  76,  78;  (7)  80,  88,  84;  (8)  86^  9L 

Sooth  Caboldia— (l>  2  Bay,  1  Deaan.  Eq.)  1;  (2  Desan.  Eq.,  1  Brev.)  8; 
(2  Biev.)  8;  (3  Deiaa.  Eq.,  2  Brev.)  4;  (3  Deaan.  Eq.,  3  Brer)  6; 
(4  Deaan.  Eq.,  3  Brev.)  6;  (1  Kott  ft  M.)  9;  (1  Kott  ft  M.,  1  McOord)  10; 
(1,  2  Mm)  18;  (2  McCord)  18;  (1  Harp.  Eq.)  14;  (3  McCord)  16;  (1,  2 
MoCSord  Ch.)  16;  (4  McCord)  17;  (1  Harp.)  18;  (1  Bai.)  19;  (1,  2  Bai, 
1  Bai  Eq.)  81;  (2  Bai,  1  Bai  Eq.,  1  Rich.  Eq.)  83;  (1  Rich.  Eq.)  84; 
(1  Hill,  1  Hi]lGh.)86;  (2 Hill,  1,  2Hi]l  C^.)  97;  (2  Hill  Ch.)  89;  (3 Hill, 
1  Biley,  1  Riley  Ch.,  2  Hill  Ch.)  30;  (Dudley)  31;  (Rice)  33;  (Chevee) 
84;  (1  McMnU.)  36;  (1  McMnlL  Eq.,  2  McMnU.)  37;  (2  McMnH,  1 
Spears  Eq.)  89;  (1  Spean,  1  Speara  Eq.)  40,  48;  (1  Rich.  Eq.,  1  Bach.) 
2Speara)48;  (1,  2Bioh.,  1,  2Rich.  Eq.)  44;  (2,  4Rich.)46;  (2Rich. 
Eq.)  46;  (1  Stiob.  Eq.,  1,  2  Strob.)  47;  (2,  3  Strob.,  2  Strob.  Eq.)  49; 
(3;  4  Strob.,  3  Strob.  Eq.)  61;  (4»  5  Strob.,  4  Rich.,  4  Strob.  Eq.)  63; 
(8;  4 Rich.  Eq.,  4^  5b  6 Rioh.)  66;  (4 Rich.  Eq.,  5  Rich.)  67;  (5,  6Rich. 
Bq.,  6Rich.)  60;  (6^  7  Rich.  Eq.,  7,  8  Rich.)  68;  (7,  8  Rich.  Eq.,  8,  9 
Rich.  L.)  64;  (9,  10 Rich.  L.)  67;  (8^  ORich.  Eq.,  1%  H  Rieh.  L.)  70) 
(10  Rich.  Eq.,  11  Rich.  L.)78;  (12  BJoh.  L.,  11  Bich.  Eq.)  76;  (12  Rieh. 
L.,  11,  12  Bich.  Eq.)  78;  (12  Rioh.  Bq.,  13»  14  Rich.  L.)  91. 
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TmrBSBBB— (1  (Hert.)  8;  (1  Cooke,  2  (Hert.)  6;  (3,  4,  5  Hay.)  9;  (Peck)  14| 
(M.  ft  Y.  17;  (1,  %  8  Yerg.)  84;  (4,  5  Yerg.)  86;  (6,  7  Yerg.)  87; 
8  Yerg.)  89;  (9, 10  Yerg.)  80;  (10  Yerg.)  81;  (1  Meigi)  88;  (1  Humph.) 
84;  (2  Humph.)  86,  87;  (3  Htimph.)  89;  (4  Humph.)  40;  (5  Hmi^) 
48;  (6  Humph.)  44;  (7  Humph.)  46;  (8  Hom^.)  47;  (8, 9  Humph.)  49| 
(9,  10  Humph.)  61;  (10,  11  Humph.)  63;  (1  Swan)  66, 67;  (2  Swan)  66; 
(1  Sneed)  60;  (1,  2  Sneed)  68;  (2  Sneed)  64;  (3  Sneed)  66;  (3^  4  Sneed) 
67;  (4,  5  Sneed)  70;  (6  Sneed,  1,  2  Head)  78;  (2,  3  Head)  76;  (1  Gold, 
well)  78;  (2  Goldwell)  88;  (2,  3  Coldwell)  91. 

TlZAa-(l)46;  (2)47;  (3)49;  (4»  5)  61;  (5,6)66;  (6)66;  (7,8^9)68; 
(9,  10,  11)  60;  (11,  12,  13)  68;  (13,  14,  16)  66;  (16,  17,  18)  67;  (18^  1% 
20)  70;  (20,  21,  22)  78;  (22)  76;  (23,  24)  76;  (25,  25  Supp.)  78;  (26) 
SO,  88;  (26,  27)  84;  (27)  86;  (28)  9L  ^^ 

ViBMOiiT— (1  l^-  Chip*  1  !>•  Ohip.)  1;  (1,  2  Tyler) 8;  (1  D.  Chip.)  6,  18; 
(1  Aik.,  2  D.  Chip.)  16;  (2  Aik.)  16;  (1)  18;  (2)  19,  81;  (3)  81,  88;  (^ 
88,84;  (5)86;  (6)87;  (7)89;  (8)80;  (9)81;  (10)88;  (11)84;  (12)86; 
(13)  87;  (14)  89;  (16)  40;  (16,  17)  48;  (17,  18)  44;  (18, 19)  46;  (19)  47; 
(20)  49;  (20,  21)  60;  (21,  22)  68;  (22,  23)  64;  (23)  66;  (24,  26)  68;  (28^ 
26)  60;  (26^  27)  68;  (27,  28)  66;  (28,  29)  67;  (29)  70;  (30,  31)  78;  (31« 
32)  76;  (32,  33)  78;  (33,  34)  80;  (35)  88;  (35,  36)  84;  (36^  37)  86;  (37, 
38)  88;  (38,  39)  91. 

VxfionviA— (1  Jeff.,  1,  2  Wash.,  1,  2  Call)  1;  (3,  4,  5  CaU)  8;  (1,  2  Hen.  ft  IL, 
6Call)8;  (4Hen.  ftM.,  1  Mnnf.)  4;  (1  Va.  Gas.,  2,  3Munf.)6;  (4  MonL) 
6;  (5  Manf.)  7;  (6  Munf.)  8;  (1  Gilm.)  9;  (1  Band.)  10;  (2  Rand.)  14; 
(3,  4,  Rand.)  16;  (5  Rand.)  16;  (6  Rand.)  18;  (1  Leigh)  19;  (2  Leigh)  81; 
(3  Leigh)  83;  (3,  4  Leigh)  84;  (4  Leigh)  86;  (5  Leigh)  87;  (6  Leigh)  89; 
(7  Leigh)  80;  (8  Leigh)  31;  (9  Leigh)  83;  (10  Leigh)  34;  (11  Leigh)  86; 
(11, 12 Leigh)  37;  (1  Rob.)  39,  40;  (2  Rob.)  40;  (1  Gratt.)  48;  (2 GraU.) 
44;  (3  Gratt)  46;  (4  Gratt)  47;  (4,  5  Gratt)  60;  (5,  6  Gratt)  68; 
(7  Gratt)  64;  (7,  8  (katt)  66;  (9  Gratt)  68;  (9,  10  Gratt)  60;  (11 
Gratt)  68;  (12  (katt)  66;  (13  Gratt)  67;  (13 Gratt)  70;  (14  Gratt)  78; 
(15  Gratt)  76;  (15, 16  Gratt)  78;  (16  Gratt)  80,  84^  86;  (17  Gratt)  9L 

West  Viroinia— (1)  88,  91. 

WuooNSiif— (1  Pin.)  39,  40,  48,  44;  (2  Pin.,  1  Chand.)  68;  (2,  3  Pin.,  S;  3 
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Btan  v.  New  York  Cbntbal  R  R  Ca 

rSS  Nsw  YoBK,  210.] 

RaWjUOap  OoHFAirr  Nioxjointlt  Ssttino  Fibi  to  Wood  in  its  ofwn  ihad, 
by  the  spfreading  of  which  fire  a  dweUing-hoaae  at  a  dietMiee  of  130  feel 
from  the  ihed  k  ooneiiiiied,  u  iMt  lieUe  f or  the  loee  of  the  dvell^ 
lor  tiie  negUgant  apt  of  the  ooi^Biiy  is  not  the  proanmate  oeiiae  of  the 


AonoN  for  damages  for  desimctioii  of  plaintiff'B  dwalling- 
hoDse  by  fire,  ccMigeqiient  on  defendants'  negligenoa.  The 
i^xinion  states  the  facts. 

Andrews,  for  the  appellant. 
Fairchild,  for  the  respondents. 

By  Court,  Hunt,  J.  On  the  fifteenth  day  of  July,  1864,  in 
the  city  of  Syracuse,  the  defendants,  by  the  earless  manage- 
ment or  through  the  insufficient  condition  of  one  of  their  en- 
gines, set  fire  to  their  wood-shed,  and  a  large  quantity  of  wood 
therein.  The  plaintiff's  house,  situated  at  a  distance  of  130  feet 
firom  the  shed,  soon  took  fire  from  the  heat  and  sparks,  and  was 
entirely  consumed,  notwithstanding  diligent  efforts  were  made 
to  save  it.  A  number  of  other  houses  were  also  burned  by  the 
spreading  of  the  fire.  The  plaintiff  brings  this  action  to  re- 
ooyer  from  the  railroad  company  the  value  of  his  building  thus 
destroyed.  The  judge  at  the  circuit  nonsuited  the  plaintiff, 
and  the  general  tsrm  ijt  the  fifth  district  affirmed  the  judg« 
ment. 

The  question  may  be  thus  stated:  A  Iwiise  in  a  populous 
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city  takes  fire  through  the  negligence  of  the  owner  or  his 
vant;  the  flames  extend  to  and  destroy  an  adjacent 
Is  the  owner  of  the  first  building  liable  to  the  second  ownsr 
for  the  damage  sustained  by  such  burning? 

It  is  a  general  principle  that  eyery  person  is  liable  for  ths 
consequences  of  his  own  acts;  he  is  thus  liable  in  damages  for 
the  proximate  results  of  his  own  acts,  but  not  for  remote 
damages.  It  is  not  easy  at  all  times  to  determine  what  are 
proximate  and  what  are  remote  damages.  In  Thomas  v.  Win^ 
cheater  J  6  N.  Y.  408  [57  Am.  Dec.  455],  Judge  Ruggles  defines 
the  damages  for  which  a  party  is  liable  as  those  which  are 
the  natural  or  necessary  consequences  of  his  acts.  Thus  the 
owner  of  a  loaded  gun,  who  puts  it  in  the  hands  of  a  child,  by 
whose  indiscretion  it  is  discharged,  is  liable  for  the  injury  sus- 
tained by  a  third  person  from  such  discharge:  Doe  v.  Jesaon^ 
5  Maule  <&  S.  198.  The  injury  is  a  natural  and  ordinary 
result  of  the  folly  of  placing  a  loaded  gun  in  the  hands  of  one 
ignorant  of  the  manner  of  using  it,  and  incapable  of  appreciat- 
ing its  efifects.  The  owner  of  a  horse  and  cart,  who  leaves 
them  unattended  in  the  street,  is  liable  for  an  injury  done  to 
a  person  or  his  property  by  the  running  away  of  the  horse 
{Lynch  V.  Nurdin,  1  Ad.  &  E.,  N.  S.,  29;  Illidge  v.  Gooding 
5  Car.  &  P.  190),  for  the  same  reason;  the  injury  is  the  natural 
result  of  the  negligence.  If  the  party  thus  injured  had,  how- 
ever, by  the  delay  or  confinement  from  his  injury,  been  pre- 
vented from  completing  a  valuable  contract,  from  which  he 
expected  to  make  large  profits,  he  could  not  recover  such  ex- 
pected profits  from  the  negligent  party  in  the  cases  supposed; 
such  damages  would  not  be  the  necessary  or  natural  con- 
sequences nor  the  results  ordinarily  to  be  anticipated  from  the 
negligence  committed:  Crain  v.  Petrie,  6  Hill,  522  [41  Am. 
Dec.  765];  Finch  v.  Brown,  13  Wend.  601;  Lyons  v.  Story, 
3  tS.  D.  Smith,  144.  So  if  an  engineer  upon  a  steamboat  or 
locomotive  in  passing  the  house  of  A  so  carelessly  manages 
its  machinery  that  the  coal  and  sparks  from  its  fires  fall  upon 
and  consume  the  house  of  A,  the  railroad  company  or  the 
steamboat  proprietors  are  liable  to  pay  the  value  of  the  prop- 
erty thus  destroyed:  Field  v.  New  York  Central  R,  R.  Co,j  32 
N.  Y.  339. 

Thus  far  the  law  is  settled,  and  the  principle  is  apparent 
If,  however,  the  fire  communicates  fix>m  the  house  of  A  to  that 
of  B,  and  that  is  destroyed,  is  the  negligent  party  liable  for 
his  loss?    And  if  it  spreads  thence  to  the  house  of  C,  and 
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thence  to  the  house  of  D,  and  thence  consecutively  through 
the  other  houses  until  it  reaches  and  consumes  the  house  of  Z, 
is  the  party  liable  to  pay  the  damages  sustained  by  these 
twenty-four  sufferers?  The  counsel  for  the  plaintiff  does  not 
distinctly  claim  this,  and  I  think  it  would  not  be  seriously 
insisted  that  the  sufferers  could  recover  in  such  case.  Where, 
then,  is  the  principle  upon  which  A  recovers  and  Z  fails? 

It  has  been  suggested  that  an  important  element  exists  in 
the  difference  between  an  intentional  firing  and  a  negligent 
firing  merely;  that  when  a  party  designedly  fires  his  own 
house  or  his  own  fallow-land,  not  intending,  however,  to  do 
any  injury  to  his  neighbor,  but  a  damage  actually  results, 
that  he  may  be  liable  for  more  extended  damages  than  where 
the  fire  originated  in  accident  or  negligence.  It  is  true  that 
the  most  of  the  cases  where  the  liability  was  held  to  exist 
were  cases  of  an  intentional  firing.  The  case,  however,  of 
Vaughan  v.  Meidove,  8  Bing.  N.  C.  468,  was  that  of  a  eponta- 
oeous  combustion  of  a  hay-rick;  the  rick  was  burned,  the 
owner's  buildings  were  destroyed,  and  thence  the  fire  spread 
to  the  plaintiff's  cottage,  which  was  also  consumed;  the  de- 
fendant was  held  liable. 

Without  deciding  upon  the  importance  of  this  distinction, 
I  prefer  to  place  my  opinion  upon  the  ground  that  in  the  one 
case,  to  wit,  the  destruction  of  the  building  upon  which  the 
sparks  were  thrown  by  the  negligent  act  of  the  party  sought 
to  be  charged,  the  result  was  to  have  been  anticipated  the 
moment  the  fire  was  communicated  to  the  building;  that  its 
destruction  was  the  ordinary  and  natural  result  of  its  being 
fired.  In  the  second,  third,  or  twenty-fourth  case  as  sup- 
posed, the  destruction  of  the  building  was  not  a  natural  and 
expected  result  of  the  first  firing.  That  a  building  upon  which 
sparks  and  cinders  fall  should  be  destroyed  or  seriously  in- 
jured must  be  expected,  but  that  the  fire  should  spread  and 
other  buildings  be  consumed  is  not  a  necessary  or  a  usual  re- 
sult. That  it  is  possible  and  that  it  is  not  unfrequent  can- 
not be  denied.  The  result,  however,  depends  not  upon  any 
necessity  of  a  further  communication  of  the  fire,  but  upon  a 
concurrence  of  accidental  circura  stances,  such  as  the  degree 
of  the  heat,  the  state  of  the  atmosphere,  the  condition  and 
materials  of  the  adjoining  structures,  and  the  direction  of  the 
wind.  These  are  accidental  and  varying  circumstances;  the 
party  has  no  control  over  them,  and  is  not  responsible  for  their 
effects. 


a  Btav  «.  Nmt  Yobk  CnTAAL  IL  B.  Co.    [Hew  Yodk^ 

Mj  apinion  ttierefore  ie,  that  this  action  caxinot  be  sastainedi 
for  the  reason  that  the  damages  incurred  are  not  the  immedi- 
atey  but  the  remote,  result  of  the  negligence  of  the  de&ndant& 
The  immediate  result  was  the  destruction  of  their  own  wood 
and  sheds;  beyond  that  it  was  remote. 

There  are  some  cases  which,  from  the  frequency  of  their 
citation  and  their  apparent  inoonsistency  with  the  view  I  have 
taken,  should  be  considered  in  this  connection.  The  cat^e  of 
JScott  v.  Shepherdy  2  W.  Black.  893,  is  that  of  the  celebrated 
«quib  case.  On  the  evening  of  a  fair-day  at  Melborneport,  the 
•defendant,  a  lad,  threw  a  lighted  squib  or  serpent,  made  of 
^npowder,  from  the  street  into  the  market-house,  which  was  a 
covered  building  supported  by  arches,  inclosed  at  one  end,  but 
open  at  the  other  and  at  both  sides.  A  large  concourse  of  peo- 
ple were  assembled  in  the  market-house.  The  lighted  squib 
«o  thrown  by  the  defendant  fell  upon  the  stand  of  one  Yates, 
where  gingerbread,  cakes,  and  pies  were  sold.  To  prevent  in- 
jury to  himself  and  the  wares  of  Yates,  one  Willis  instantly 
took  up  the  squib  from  the  stand  and  threw  it  across  the 
market-house,  when  it  fell  upon  another  stand,  of  one  Ryal, 
who  sold  the  same  sort  of  wares.  Ryal  instantly  took  up  the 
squib,  to  save  his  own  goods,  and  threw  it  to  another  part  of 
the  market-house.  In  its  passage  it  struck  the  plaintiff,  then 
in  the  market-house,  in  the  face,  and  bursting,  put  out  one  of 
fais  eyes.  A  recovery  of  one  hundred  pounds  by  the  plaintiflF 
was  sustained  by  the  English  court  of  common  pleas.  The 
«ame  case  is  reported  in  3  Wils.  403. 

The  decision  in  this  case  was  that  of  a  divided  court,  that 
learned  judge.  Sir  William  Blackstone,  not  concurring  in  the 
result.  It  was  a  question,  chiefly  of  pleading,  whether  the 
action  should  be  trespass  or  case,  and  comparatively  little 
attention  was  given  to  the  question  of  whether  a  right  of  action 
existed  in  any  form.  An  examination  of  the  opinions  shows 
that  the  judges  who  concurred  in  the  result  differed  entirely 
in  their  view  of  the  principle  on  which  it  was  based.  Thus 
Nares,  J.,  placed  his  opinion  upon  the  ground  that  the  act  of 
the  defendant  in  throwing  the  squib  was  illegal,  both  at  com- 
mon law  and  under  the  statute  9  &  10  Wm.  III.;  and  that 
being  unlawful,  the  defendant  was  liable  to  answer  for  the 
consequences,  whether  the  injury  was  mediate  or  immediate; 
tiiSLi  he  who  did  the  first  wrong  was  answerable  for  all  the  con- 
sequential damages.  Grould,  J.,  concurring  in  the  general 
view  of  Justice  Nares,  placed  his  opinion  upon  the  ground  that 
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the  defendant  was  to  be  considered  as  if  he  himself  had  per* 
sonally  thrown  the  sqnib  in  the  plaintiff^  face,  and  that  what 
Willis  and  Ryal  did  in  their  terror  was  the  inevitable  conse- 
qnence  of  the  act  of  the  defendant.  De  Grey,  C.  J.,  on  the 
contrary,  says  that  tiie  question  does  not  tnm  upon  the  law- 
fulness or  unlawfalness  of  the  original  act;  bnt  that  the  tme 
question  is,  whether  the  injury  was  the  direct  and  immediate 
act  of  the  defendant.  He  says  also:  '^  I  look  upon  all  thai 
was  done  subsequent  to  the  original  throwing  as  a  continua- 
tion of  the  first  force  and  first  act,  which  will  continue  until 
the  squib  was  spent  by  bursting.  It  has  been  urged,''  he  says, 
**  that  the  intervention  of  a  firee  agent  will  make  a  difference, 
but  I  do  not  consider  Willis  and  Ryal  as  free  agents  in  the 
present  case,  but  acting  under  a  comp^sive  necessity  ibr 
their  own  safety  and  self-preservation.''  The  reasoning  of  the 
learned  Chief  Justice  and  of  Justice  Naree  would  not  bring 
the  present  case  within  the  principle  of  their  decision,  for  the 
act  of  the  defendants  complained  of  here  was  not  one  of 
affirmative  illegality;  it  was  simply  the  absence  of  proper 
care  and  attention,  and  was  not  in  itself  the  subject  of  a 
criminal  complaint.  Neither  was  the  continuance  of  the  fire 
in  the  present  case  a  "  compulsive  necessity,"  such  as  was  im- 
puted to  Ryal  and  Willis  in  the  case  under  discussion. 

The  case  of  Vandenburgh  v.  TruaXj  4  Denio,  464,  is  another 
case  frequentiy  cited  upon  this  branch  of  the  law.  Some  dif- 
ficulty occurred  between  the  defendant  and  a  negro  boy  in  the^ 
streets  of  Schenectady;  the  boy  got  loose  from  the  defendant 
and  ran  away;  the  defendant  took  a  pickax  and  followed  the 
boy,  who  fled  into  the  plaintiff's  store,  the  defendant  pursuing 
him  there  with  the  pickax  in  his  hand.  The  boy  ran  behind 
the  counter,  as  was  supposed,  to  save  himself  from  being, 
struck  with  the  ax,  and  in  fleeing  he  knockd  out  the  faucet 
from  a  cask  of  wine,  and  a  portion  of  the  liquor  was  spilled^ 
and  lost.  For  that  loss  the  plaintiff  recovered  damages  in^ 
the  justice's  court,  where  he  commenced  his  action.  The  prin- 
ciple on  which  the  action  was  sustained  in  the  supreme  court 
was,  that  the  consequences  complained  of  naturally  and  di» 
rectly  resulted  from  the  careless  or  improper  conduct  of  the 
defendant;  and  it  is  illustrated  by  the  cases  of  the  careless 
discharge  of  a  gun,  the  letting  loose  a  forocious  animal  among 
a  multitude  of  people,  throwing  a  stone  from  a  house  into  a 
street  where  people  are  passing.  As  the  principle  adopted  by 
the  court  was  unquestionably  sound,  its  particular  application 
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in  that  case  is  not  material.  It  must  be  applied  according  to 
sound  judgment  in  each  case  as  it  arises. 

The  same  principle  was  announced  in  OuiUe  v.  Sufan^  19 
Johns.  381  [10  Am.  Dec.  234],  where  the  defendant's  balloon 
descended  into  the  plaintiff's  garden,  and  a  crowd  of  people, 
rushing  in  to  relieve  him,  as  well  as  from  motives  of  curioeityy 
trod  down  the  plaintiff's  vegetables  and  flowers.  For  the  in- 
jury done  by  himself,  as  well  as  by  the  crowd,  the  defendant 
was  held  to  be  answerable.  He  was  held  to  have  substan- 
tially requested  the  presence  of  the  crowd  there,  and  there- 
fore to  have  been  responsible  for  the  results  of  their  action. 

Without  determining  its  effect,  it  will  be  observed  that  the 
facts  exist  in  each  of  these  cases  that  the  first  act  or  impulse 
was  voluntary  and  intentional  on  the  part  of  the  defendant. 
Scott  intentionally  threw  his  squib;  Vandenburgh  intention- 
ally drove  the  negro  boy;  and  Swan  intentionally  descended 
into  the  plaintiff's  garden  and  invoked  the  aid  of  the  multi- 
tude. In  each'case,  too,  the  result  was  deemed  by  the  court 
to  be  the  inevitable  consequence  of  the  original  unlawful  or 
improper  act.  There  would  seem  to  be  no  inconsistency  in 
principle  between  either  of  these  cases  and  the  conclusion 
already  announced  in  the  present  case.  Whether  the  princi- 
ple has  been  always  correctly  applied,  it  is  not  necessary  to 
determine. 

That  the  defendants  are  not  liable  in  this  action  may  also  be 
strongly  argued  from  the  circumstance  that  no  such  action  as 
the  present  has  ever  been  sustained  in  any  of  the  courts  of 
this  country,  although  the  occasion  for  it  has  been  frequent 
and  pressing.  Particular  instances  are  familiar  to  all  where 
such  claims  might  have  been  made  with  propriety.  The  in- 
stance of  the  Harpers,  occurring  a  few  years  since,  is  a  strik- 
ing one:  Statin  v.  Oenoay  23  N.  Y.  441.  Their  large  printing 
establishment  in  the  city  of  New  York  was  destroyed  by  the 
gross  carelessness  of  a  workman,  in  throwing  a  lighted  match 
into  a  vat  of  camphene;  the  Sre  extended,  and  other  build- 
ings and  much  other  property  was  destroyed.  The  Harpers 
were  gentlemen  of  wealth,  and  able  to  respond  in  damages  to 
the  extent  of  their  liability;  yet  we  have  no  report  in  the 
books  and  no  tradition  of  any  action  brought  against  them  to 
recover  such  damages.  The  novelty  of  the  claim,  as  was  said 
by  Judge  Beardsley  in  Co9tigan  v.  Mohawk  and  Hudson  22.  JZ. 
(7o.y  2  Denio,  609  [43  Am.  Dec.  758],  where  the  occasion  fiwr 
its  being  made  had  been  so  common,  is  a  strong  argument 
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against  its  yalidity.  In  People  y.  Clarkj  10  Barb.  148,  Jadg0 
Cady  says:  ''The  fietct  that  the  plaintiffs  have  never  before 
this  commenced  an  action  to  vacate  a  grant  made  by  the 
king  becanse  it  was  made  upon  false  suggestions  furnishes 
strong  evidence  that  the  plaintiffs  never  had  the  right  to  bring 
0ach  an  action."  It  was  Littleton's  rule,  "  What  never  was, 
never  ought  to  be":  Sawyer  v.  Vernon^  1  Vern.  385. 

To  sustain  such  a  claim  as  the  present,  and  to  follow  the 
same  to  its  legitimate  consequences,  would  subject  to  a  liabil- 
ity against  which  no  prudence  could  guard,  and  to  meet  which 
no  private  fortune  would  be  adequate.  Nearly  all  fires  are 
caused  by  negligence,  in  its  extended  sense.  In  a  country 
where  wood,  coal,  gas,  and  oils  are  universally  used,  where 
men  are  crowded  into  cities  and  villages,  where  servants  are 
employed,  and  where  children  find  their  home  in  all  houses, 
it  is  impossible  that  the  most  vigilant  prudence  should  guard 
against  the  occurrence  of  accidental  or  negligent  fires.  A 
man  may  insure  his  own  house,  or  his  own  furniture,  but  he 
cannot  insure  his  neighbor's  building  or  furniture,  for  the 
reason  that  he  has  no  interest  in  them.  To  hold  that  the 
owner  must  not  only  meet  his  own  loss  by  fire,  but  that  he 
must  guarantee  the  security  of  his  neighbors  on  both  sides, 
and  to  an  unlimited  extent,  would  be  to  create  a  liability 
which  would  be  the  destruction  of  all  civilized  society.  No 
community  could  long  exist  under  the  operation  of  such  a 
principle.  In  a  commercial  country,  each  man,  to  some  ex- 
tent, runs  the  hazard  of  his  neighbor's  conduct,  and  each,  by 
insurance  against  such  hazards,  is  enabled  to  obtain  a  reason- 
able security  against  loss.  To  neglect  such  precaution,  and 
to  call  upon  his  neighbor  on  whose  premises  a  fire  originated 
to  indemnify  him  instead,  would  be  to  award  a  punishment 
quite  beyond  the  offense  committed.  It  is  to  be  considered, 
also,  that  if  the  negligent  party  is  liable  to  the  owner  of  a  re- 
mote building  thus  consumed,  he  would  also  be  liable  to  the 
insurance  companies  who  should  pay  losses  to  such  remote 
owners.  The  principle  of  subrogation  would  entitle  the  com- 
panies to  the  benefit  of  every  claim  held  by  the  party  to  whom 
a  loss  should  be  paid. 

In  deciding  this  case,  I  have  examined  the  authorities  cited 
from  the  Year-books,  and  have  not  overlooked  the  English 
statutes  on  the  subject,  or  the  English  decisions  extending 
back  for  many  years.  It  will  not  be  useful  further  to  refer  to 
these  authorities;  and  it  will  be  impossible  to  reconcile  some 
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of  tbem  with  the  view  I  have  taken.    The  retnoteneBS  ci  tke 
damage,  in  my  judgment,  forms  the  true  rtde  <m  which  the 
question  should  he  decided,  and  which  piofaibfts  a  feeoverj  by 
the  plaintiff  in  this  case.    Judgment  should  he  affirmed. 
Judgment  affirmed. 

DaXAOIS^  to  BB  RflOOVKBABLly  IfUSt  BB  NaTDBAL  IHS  PUfttTirATB  OOfr 

■e^ence  of  the  Mt  oomplainad  of:  Patdk  ▼.  Ooak^ffitm,  SS  Am.  Deo.  18S; 
W&remter  t.  Ofmrt  Fatts  Mfg,  Co.^  66  Id.  217;  and  see  Oi^  t.  Ym&r^  41  IaL 
236;  ifMiflrer  v.  jSofor,  65  Barb.  665;  and  WM  ▼.  JStonM  FT.  ^O.IL  R.  Ch.^ 
49  N.  Y.  427.  On  thin  point  the  principal  case  iB  followed  in  KmoA  t.  JTeil- 
fnan»  53  Ind.  526;  Peppfe  v.  Mai^^  5  Lans.  529;  Shddanr,  Skermcm,  42  N.  Y. 
487;  PoOeir  ▼.  XoMi^,  66  Id.  207.  hkffem^Y.8oMemPa€.JLR.C<Kt900BL 
168^  and  VFW  ▼.  Borne  etc  R,  R.  Co.,  8  Lena.  456,  the  ndrng  In  the  prine^ 
oaae,  aa  to  liability  for  a  fire  canaed  by  communication  from  a  fire  n^ligent^y 
aet  on  the  defendant's  premises,  is  followed.  In  KeOogg  ▼.  Ckioago  etc,  R,  R. 
Co,f  26  Wis.  239,  the  ruling  is  questioned;  while  in  Feni  t.  ToMo  etc  R.  R, 
Cb.,  6eilL  867,  BSBmamT.  IndiamS  Cm.  R,  R.  Cbi,  76  Ind.  172»  andiVrby 
T.  Baekm  A  12:  Ox,  96  Maaa.  418^  thia  ruling  ia  aaid  te  be  diMoUy  againrt 
the  weight  of  antfaority  and  sound  reannning, 
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[86  Kbw  TobX,  «M.] 

Obattxl  Moktoaob  WmoH  Authokeebb  MoBaoAOBB  at  any  time  bafom 
dafanlt,  if  he  deem  himself  insecure,  to  take  poaseesion  and  aeU,  givee  to 
the  mortgagor  the  right  of  possession  in  the  mean  time;  and  until  the 
mortgagee  exercises  his  right  to  take  possession,  the  possession  ia  in  the 
mortgagor,  and  his  interest  ia  subject  to  attachment.  But  if  the  mort- 
gagee before  judgment  in  the  attachment  suit  goes  into  poaBoaaiou,  the 
mortgagor'a  interest  terminates,  and  cannot  be  sold  under  ezecatioi&  in 
the  attachment  suit. 

Action  for  damages  for  the  seizure  of  a  piano  under  an  eze- 
cation  against  one  Walpole.  It  appears  that  Hall,  the  plain- 
tiff, took  from  Walpole,  who  owed  him  some  money,  a  chattel 
mortgage  upon  certain  property,  including  the  piano.  It  was 
provided  in  the  mortgage  that  if  the  mortgagor  made  payment 
within  one  year,  the  mortgage  and  transfer  were  to  be  of  no 
effect.  It  was  fdrther  provided,  Walpole  being  in  possession 
of  the  property,  that  if  Hall  at  any  time  before  default  con- 
sidered himself  insecure,  he  might  enter  into  possession  of 
and  sell  the  property.  Subsequently,  and  before  de&ult,  the 
fdano  was  attached  by  defendant,  as  sheriff,  upon  a  writ  at  the 
suit  of  one  Jaycoz  against  Walpole.  Some  time  later,  and 
before  judgment  in  the  attachment  suit,  plaintiff  went  into 
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l^ostesBion  of  ike  greater  portioii  df  the  pioiwty  under  ih« 
mortgage.  Aftdr  jodgment  in  the  attachment  miit,  execution 
was  issued)  and  the  piano  sdd,  the  Bale  being  of  the  right  and 
interest  et  Walpok.  Plaintiff  then  brought  this  action.  Judg- 
ment was  given  in  his  fayor  for  seyenty^^ye  dollars,  and 
delendant  having  secured  a  new  trial  and  reversal  of  suoh 
judgment,  plaintiff  appealed. 

Seyiiolds^  fi^  ttie  appellant. 
Oreen^  for  the  respondent. 

By  Court,  Pobteb,  J.  The  execution  of  the  chattel  mort- 
gi^e  invested  the  plaintiff  with  title,  subject  to  be  defeated  by 
•ubsequent  performance  of  the  condition.  The  right  of  pos- 
session ordinarily  follows  that  of  property,  and  both  would 
have  passed  under  the  transfer  in  the  abscmce  of  any  express 
or  implied  agreement  for  the  retention  of  the  goods  by  the 
mortgagor.  It  has  been  held  in  some  of  the  cases  that  no 
such  agreement  can  be  implied  from  provisions  substantially 
like  those  contained  in  the  present  mortgage:  Rich  v.  tfHk^ 
20  Barb.  616;  Chadwick  v.  JLam&,  29  Id.  518.  The  court  be- 
low held  otherwise,  and  in  their  conclusion  on  this  branch  of 
the  case  we  concur.  The  mortgage  specifically  defined  the 
circumstances  under  which  the  grantee  should  become  en- 
titled to  the  right  of  possession;  and  this  evinces  the  mutual 
intent  of  the  parties  that  until  it  vested  in  the  mortgagee  it 
should  remain  in  the  mortgagor.  His  possessory  right  was  to 
terminate  on  failure  to  pay  the  debt  at  the  time  named,  or 
at  such  earlier  time  as  might  be  fixed  by  the  election  of  the 
mortgagee,  if  in  good  faith  he  should  deem  himself  insecure. 

On  the  29th  of  June  there  had  been  no  breach  of  the  con- 
dition, and  we  entertain  no  doubt  that  Walpole  had  then  an 
interest  in  the  piano  which  justified  the  defendant  in  taking 
it  under  the  attachment:  Carpenter  v.  TWn,  Lalor^  72.  But 
that  interest  terminated  on  the  5th  of  October,  when  the  plain- 
tiff, finding  his  debt  insecure,  exercised  his  right  under  the 
luortgage  to  treat  the  condition  as  broken.  His  act  in  taking 
possession  of  the  bulk  of  the  property  was  an  assertion  of  his 
claim  and  an  enforcement  of  the  forfeiture.  From  that  time 
he  had  the  right  of  possession  as  well  as  the  legal  title,  and 
the  authority  of  the  sheriff  ended  with  the  interest  of  the 
debtor:  Oolen  v.  frown,  22  N.  Y.  37,  41. 

The  piano  was  then  at  the  house  of  Jones,  where  the  de- 
fendant subsequently  seized  it  under  his  execution  in  the 
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attachment  miit,  lemoyed  it  from  the  pmnlseB,  and  sold  it 
at  public  auction.  No  demand  was  made  by  the  plaintiff, 
and  none  was  necessary;  the  officer  had  no  authority  for  the 
seizure  and  sale  of  his  property;  it  was  the  wrongful  appro- 
priation of  the  goods  of  one  to  pay  the  debt  of  another.  The 
order  of  the  supreme  court  should  be  reyersed,  and  the  judg- 
ment on  the  report  of  the  referee  should  be  affirmed. 
Judgment  reversed,  and  that  of  the  special  term  affirmed. 

PscKHAM,  J.y  dissented. 

Bxsounoir  or  Chattkl  MortqagSv  nr  Absehob  ov  SiiFULATioia  to  tlio 
oontrmry,  passes  the  right  of  property  and  poasesaian  to  the  mortgagse:  OKm 
T.  Libbif,  46  Wis.  129;  bat  it  may  be  provided  by  agreemont  that  the  poasoa- 
sion  shall  remain  in  the  mortgagor,  in  which  case  he  has  an  Interest  until 
deCaolt  and  entry  into  possession:  Hatkawaif  y.  Broqfman,  42  N.  Y.  325; 
Mandm  ▼.  Comefi;  62  Id.  223;  Wmi»  ▼.  O'Brien,  35  N.  Y.  Super.  641;  Ford 
T.  Rammnn,  39  How.  Pr.  431;  a  C,  8  Abb.  Pjr.,  N.  a,  418;  Dodd9  ▼.  Jofo- 
eoNy  3  Thomp.  k,  C.  217;  which  interest  is  sabject  to  levy  and  sale  on  eaoa- 
OBtion:  Haada  ▼.  CHOapk,  48  N.  Y.  560;  Woffmer  t.  Jcmm,  7  IMy,  978^  all 
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r«5  Naw  Yoaz,  4BL\ 

BcAiOTB  B  UirooHaiTruTioNJLL  WmcH  DaoLABn  VmrrAsm  SfBSAM  io  be 
pablio  highway  without  making  any  provision  for  oompenaation  to  ri- 
parian owners  having  vested  interests  in  the  stream. 

ACBBAM  IB  NOT  NaVIGABLI  OB  BUBJBCT  TO    PUBLIO  BlOBT  OV  WaT  wfalch 

is  not  capable  of  being  used  for  the  passage  of  boats,  or  of  floating  rafts 
or  l<^gs,  except  when  swelled  by  freshets. 

Action  for  obstructing  passage  of  logs  in  floating  down 
stream.    The  opinion  fully  states  the  facts. 

Darij  for  the  appellants. 

ReynotdSf  for  the  respondents. 

By  Court,  Sboth,  J.  •  The  only  question  in  this  case  u, 
whether  the  Racket  River  is  of  public  right  a  common  hi^^ 
way  at  the  point  where  its  waters  are  obstructed  by  the  de- 
fendants' dam.  If  it  be  such,  the  rights  of  the  defendants  as 
riparian  owners  are  subject  to  the  public  easement;  and  they 
are  liable  for  detaining  the  plaintiffs'  logs  in  their  paasage 
down  the  stream.  If  on  the  other  hand  the  river  is  not  a 
common  highway,  but  is  wholly  private  in  use  as  well  as  in 
•ownership,  the  defendants  are  not  liable. 
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In  considering  the  question,  it  will  be  nsefiil  to  state  in  the 
outset  with  some  particularity  the  facts  found  by  the  court 
respecting  the  character  and  capacity  of  the  stream.  Racket 
River  is  160  miles  long,  having  its  source  in  the  county  of 
Hamilton  as  the  outlet  of  several  mountain  lakes,  and  run- 
ning northwardly  through  the  counties  of  Franklin  and  St. 
Lawrence  until  it  empties  into  the  St.  Lawrence  River.  From 
its  mouth  to  Raymondsville,  twenty  miles,  it  is  beatable,  and 
was  declared  a  public  highway  in  1810;  from  Raymondsville  to 
Potsdam,  fourteen  miles,  the  bed  of  the  river  is  rocky,  and  rises 
250  feet,  and  the  stream  is  rapid  and  rough;  from  Potsdam  to 
Colton,  nine  miles,  its  bed  rises  400  feet;  between  Colton  and 
Racket  Lake  are  nine  different  falls  or  rapids,  over  which 
neither  boats  nor  canoes  can  pass,  but  down  which  logs  may 
be  Boated;  and  between  these  faUs  and  rapids  are  basins  of 
smooth  water,  navigable  by  vessels,  boats,  and  rafts;  and  one 
of  these  stretches  of  navigable  water  is  fifty-two  miles  long, 
with  but  one  mile  of  rapid.  The  average  width  of  the  river  is 
eighteen  rods.  From  Colton  to  Raymondsville,  the  river  in  its 
natural  state  was  not  capable  at  any  season  of  being  navigated 
by  vessels,  barges,  lighters,  or  rafts;  but  during  the  seasons  of 
high  water,  which  were  generally  of  about  two  months'  dura- 
tion in  each  year,  it  had  capacity  to  Boat  to  market  saw-logs 
and  timber  in  single  pieces;  but  the  logs  and  pieces  of  timber 
so  floated  had  to  be  aided  in  their  passage  by  men  in  skiffs, 
canoes,  or  on  shore.  At  the  point  where  the  defendants'  mill 
is  erected,  there  was  in  the  natural  state  of  the  river  a  sharp 
rapid  falling  several  feet,  at  the  top  of  which  was  a  rocky 
island  in  the  middle  of  the  river.  The  channel  west  of  the 
island  contained  many  large  bowlders;  and  the  east  channel 
was  quite  shallow,  with  many  small  bowlders.  At  low  water, 
a  man  might  cross  the  river  by  stepping  upon  the  bowlders, 
without  getting  wet.  Eighteen  inches  of  water  in  the  river 
would  not  cover  the  bowlders,  and  at  that  height  of  water 
logs  could  not  float  there;  and  the  usual  rise  of  the  river  in 
spring  freshets  above  the  ordinary  height  of  water  was  from 
three  to  three  and  a  half  feet. 

The  defendants'  dam  was  erected  in  1849;  their  boom  was 
constructed  across  the  river  early  in  March,  1850;  and  the 
plaintiffs'  dam  and  mill  were  erected  in  1853.  From  1810  to 
1850,  logs,  lumber,  and  square  timber  in  small  quantities  were 
occasionally  floated  in  spring  freshets  from  the  head  of  the 
point  two  miles  above  Potsdam  to  a  mill  six  miles  below  the 
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village;  hut  ptenoxaHy  to  1880  no  logs  or  Intoter  weie  floated 
past  Colton  to  Potsdam,  except  sueh  as  esoaped  hy  Oie  break- 
ing of  booms  above;  and  sacfa  logs  were  sometiniee  badly 
injured,  and  tbe  ends  were  always  more  or  less  broomed  up. 
In  the  winter  of  1850,  the  legislature  made  an  appropriation 
for  the  improvement  of  the  river,  which  was  followed  by  an 
expenditure  of  fifteen  thousand  dollars  of  public  money  upon 
the  portion  of  the  river  above  Potsdam;  and  in  April,  1850, 
the  legislature  declared  the  river  a  public  highway  for  the 
purpose  of  floating  logs  and  lumber  from  Racket  Lake  to  its 
mouth. 

The  detention  of  logs  which  occasioned  this  suit  occorred 
in  1854.  There  are  now  in  operation  between  the  plaintifi^' 
mill  and  Colton,  besides  several  custom  mills  and  other  mills, 
factories,  and  machinery,  nine  saw-mills,  some  of  which  cut 
forty-five  thousand  feet  of  lumber  per  day.  The  country  bor- 
dering on  the  river  from  about  five  miles  above  CoUon  to  its 
confluence  with  the  St.  Lawrence,  a  distance  of  about  fifty 
miles,  is  principally  improved,  and  held  and  used  for  forming 
purposes;  and  most  of  the  lumber  now  floated  on  the  river 
comes  from  the  lands  bordering  on  the  stream  and  its  tribu- 
taries above  Colton. 

The  question  presented  for  dedsion  must  be  considered  in- 
dependently of  the  statutes  of  1810  and  1850,  declaring  the 
Racket  River  a  public  highway.  The  former  statute  does  not 
touch  the  matter  in  dispute,  as  it  relates  to  only  that  portion 
of  the  river  below  Raymondsville,  and  the  defendants'  dam  is 
several  miles  above  that  point.  The  act  of  1850  declares  the 
river  a  public  highway  for  the  purpose  of  floating  logs  and 
lumber  from  the  foot  of  Racket  Lake  to  the  mouth  of  the 
river,  but  it  was  passed  subsequently  to  the  construction  of 
the  defendants'  dam  and  boom,  and  it  does  not  provide  com- 
pensation for  teking  the  private  property  of  the  owners  of  the 
banks  and  bed  of  the  stream.  If  prior  to  the  passage  of  the 
act  the  stream  was  private  in  use  as  in  property,  the  legisla- 
ture could  not  teke  away  the  righto  of  those  who  were  then 
riparian  owners,  nor  subject  such  rights  to  a  public  use 
created  or  authorized  by  the  act  itself  without  compensation. 
In  examining  the  question,  reference  must  be  had  to  certain 
rules  of  the  common  law  existing  in  this  state  at  the  time 
when  the  defendante  placed  in  the  river  the  constructions 
complained  of;  and  upon  appljring  those  rules  to  the  foots  in 
this  case,  the  question  will  be  determined. 
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By  the  common  law  of  England,  those  riyers  are  navigahla 
in  which  the  tide  flows  and  reflows;  all  others  are  not  naviga- 
ble. Upon  this  distinction  is  based  a  very  important  role  re- 
latmg  to  the  ownership  of  the  bed  of  the  stream  and  the  right 
of  fishery  in  its  waters,  to  wit,  that  navigable  or  tidal  rivers, 
so  far  as  the  tide  ebbs  and  flows  in  them,  belong  to  the  king; 
and  rivers  not  navigable,  that  is,  fresh-water  rivers,  belong  to 
the  owner  of  the  adjacent  soil.  The  distinction  has  no  refer- 
ence, however,  to  the  right  to  nse  the  stream  for  the  purpose 
of  passage  or  transportation,  the  rule  in  that  respect  being 
that  the  public  have  not  only  a  right  to  all  tide-waters,  but 
also  a  right  of  way  or  easement  paramount  to  the  rights  of  the 
riparian  owners  in  all  rivers  which,  though  not  tidal  or  nav- 
igable in  the  sense  of  the  former  rule,  are  navigable  in  fact. 
And  by  the  same  law  a  river  is  in  fact  navigable  on  which 
boats,  lighters,  or  rafts  may  be  floated  to  market:  Hale,  De 
Jure  Maris;  Expatie  JenrnvigSj  6  Cow.  518  [16  Am.  Dec.  447]. 

Within  tixe  rule  just  stated,  the  Racket  River  could  not  be 
deemed  navigable  in  fact  in  its  natural  state,  since  it  was  not 
capable  even  in  high  water  of  floatiag  to  market  any  craft 
mentioned  by  Lord  Hale.  But  it  is  claimed  by  the  plaintifis 
that  the  natural  capacity  of  the  river  to  float  saw-logs  and 
timber  in  single  pieces  to  market  in  seasons  of  high  water 
was  of  such  public  utility  as  that  by  the  common  law  of  this 
country  the  stream  was  a  public  highway  for  the  purpose  of 
that  species  of  transportation. 

There  can  be  no  doubt  that  the  rule  of  the  common  law  as 
to  what  degree  of  capacity  renders  a  river  navigable  in  fact 
should  be  received  in  this  coimtry  with  such  modifications  as 
will  adapt  it  to  the  peculiar  character  of  our  streams  and  the 
commerce  for  which  they  may  be  used.  This  accords  with  the 
general  principle  of  the  common  law  of  England,  that  Eng- 
lish subjects  ccdonizing  a  new  country  carry  with  them  only 
so  much  of  tiie  laws  of  the  mother  country  as  is  applicable  to 
their  own  situation  and  the  condition  of  an  in&nt  colony: 
1  Bla.  Com.  107.  It  is  also  consistent  with  the  nature  of  the 
rule  itself,  which  is  but  an  outgrowth  or  product  of  the  pecu- 
liar circumstances  and  necessities  of  the  people  with  whom  it 
originated  in  respect  to  the  use  of  their  inland  waters  for  the 
purposes  of  trade  and  commerce.  In  this  country  we  have 
many  streams  of  considerable  extent  not  navigable  by  boats, 
lighters,  or  rafts,  but  capable  of  floating  to  market  single  logs 
or  sticks  at  timbtr.    In  many  cases  large  tracts  of  land  bor- 
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dering  upon  their  banks  were  originally  covered  with  dense 
forests,  the  valuable  products  of  which  would  have  no  avenue 
to  market  if  the  public  easement  in  the  streams  had  been  re- 
stricted to  navigation  by  boats  or  rafts.  The  true  rule  iff,  that 
the  public  have  a  right  of  way  in  every  stream  which  is  capa- 
ble in  its  natural  state  and  its  ordinary  volume  of  water  of 
transporting  in  a  condition  fit  for  market  the  products  of 
the  forests  or  mines,  or  of  the  tillage  of  the  soil  upon  its  banks. 
It  is  not  essential  to  the  right  that  the  property  to  be  trans- 
ported should  be  carried  in  vessels,  or  in  some  other  mode 
whereby  it  can  be  guided  by  the  agency  of  man,  provided  it 
can  ordinarily  be  carried  safely  without  such  guidance.  Nor 
is  it  necessary  that  the  stream  should  bo  capable  of  being  thus 
navigated  against  its  current  as  well  as  in  the  direction  of  its 
current.  If  it  is  so  far  navigable  or  floatable  in  its  natural 
state  and  its  ordinary  capacity  as  to  be  of  public  use  in  the 
transportation  of  property,  the  public  claim  to  such  use  ought 
to  be  liberally  supported. 

Nor  is  it  essential  to  the  easement  that  the  capacity  of  the 
stream  as  above  defined  should  be  continuous,  or  in  other 
words,  that  its  ordinary  state  at  all  seasons  of  the  year  should 
be  such  as  to  make  it  navigable.  If  it  is  ordinarily  subject  to 
periodical  fluctuations  in  the  volume  and  height  of  its  water, 
attributable  to  natural  causes,  and  recurring  as  regularly  as 
the  seasons,  and  if  its  periods  of  high  water  or  navigable  ca- 
pacity ordinarily  continue  a  sufficient  length  of  time  to  make 
it  useful  as  a  highway,  it  is  subject  to  the  public  easement. 
These  general  views  are  in  harmony  with  those  maintained  by 
the  supreme  court  of  Maine  in  Broione  v.  ChadhourMy  31  Me. 
9  [50  Am.  Dec.  641],  and  by  the  supreme  court  of  Michigan 
in  Moore  v.  Sanbome,  2  Mich.  519  [59  Am.  Dec.  209]. 

But  upon  an  examination  of  the  facts  found  in  the  present 
case,  it  is  apparent  that  the  portion  of  the  Racket  River  which 
is  between  Colton  and  Raymondsville,  and  includes  the  de- 
fendants' mill-seat,  was  not  in  its  natural  state  a  public  high- 
way, even  within  the  liberal  rules  above  laid  down.  It  was 
not  capable  of  floating  even  single  logs,  except  during  seasons 
of  high  water,  which  were  about  two  months  in  a  year,  and  the 
logs  so  floated  had  to  be  aided  in  their  passage  by  men  in 
skiflB,  canoes,  or  on  shore.  The  current  was  so  broken  and 
impeded  by  rapids  and  rocks  that  from  1810  to  1850  logs, 
lumber,  and  square  timber,  in  small  quantities  only,  and  but 
oocasionallyi  were  floated  from  a  point  two  miles  above  Pots- 
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dam  to  mills  from  four  to  six  miles  below  the  TillagOi  and  pre- 
vionsly  to  1850  no  logs  or  lumber  were  floated  past  Colton  to 
Potsdam,  except  such  as  escaped  by  the  breaking  of  booms 
above;  and  such  logs  were  sometimes  badly  injured,  and  the 
ends  were  always  more  or  less  broomed  up.  It  would  be  going 
beyond  the  warrant  of  either  principle  or  precedent  to  hold 
that  a  floatable  capacity  so  temporary,  precarious,  and  un- 
profitable constituted  the  stream  a  public  highway:  MwMon  y. 
Htmgerford,  6  Barb.  265;  Curtis  v.  Keesler^  14  Id.  511. 

The  case  is  to  be  decided  without  reference  to  the  effect 
which  artificial  improvements  have  had  upon  the  navigable 
capacity  of  the  river.  As  I  understand  the  finding  of  facts, 
the  present  capacity  of  the  stream  in  high  water  to  transport 
thousands  of  single  logs  annually  from  Racket  Lake  to  the 
many  extensive  mills  now  on  its  banks  below  Colton  is  owing 
to  the  improvements  that  have  been  made  by  the  expenditure 
of  large  sums  of  money  appropriated  for  that  purpose  by  pub- 
lic act  since  the  defendants  built  their  dam  and  boom. 

The  first  statute  appropriating  money  for  that  purpose  was 
passed  ou  the  9th  of  April,  1850.  It  appropriated  the  sum  of 
ten  thousand  dollars  for  '' clearing  and  improving  the  rafting 
channel  of  Racket  River"  and  certain  of  its  tributaries,  and 
^'for  the  construction  of  such  piers,  booms,  and  dams  as  may 
be  necessary  for  the  passage  of  logs  and  other  lumber  over 
and  through  said  channel."  The  act,  already  referred  to, 
declaring  the  river  a  public  highway  for  the  purpose  of  float- 
ing logs  and  lumber  from  its  mouth  to  Racket  Lake  was 
passed  at  the  same  session,  and  indeed,  on  the  very  next  day. 
It  prohibited  the  future  erection  of  any  dam  upon  that  part  of 
the  stream  without  an  apron  of  certain  described  dimensions 
for  the  passage  of  logs  and  timber.  It  recognized  the  right  of 
the  owners  of  dams  and  booms  already  constructed  to  main- 
tain them,  and  provided  that  '^  persons  desirous  of  floating 
logs  or  lumber  down  said  stream  may  construct  a  shoal  or 
apron  in  connection  with  any  dam  across  the  stream,  and 
may  reconstruct  any  booms  already  constructed  in  said  stream 
in  such  manner  as  to  allow  logs  and  lumber  to  pass  by  the 
same,  doing  no  unnecessary  injury  to  the  owner  or  occupant 
of  said  boom,  and  paying  to  such  owner  or  occupant  such 
damages  as  he  or  they  may  sustain  by  reason  of  the  alteration 
of  said  dam  and  boom."  In  1851  the  latter  act  was  amended 
by  providing  for  the  appointment  of  commissioners  to  appraise 
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the  dammgM  of  the  ownen  or  occupant!  of  sook  dams  ot 
booma. 

Reading  theee  acts  together,  it  ie  ajqpareiit  tlial  the  legifllon 
ture  regarded  the  Racket  River  aa  not  oapable  in  natoral  state 
of  being  need  aa  a  pablie  highway  for  floating  logs,  bat  aa 
susceptible  of  being  made  so  by  the  ezpenditore  of  the  snma 
apprc^HJated  for  its  improyement,  and  that  they  vsoogniaed 
the  rights  of  the  owners  of  dams  and  booms  theo  existing  aa 
superior  to  the  public  eaaementi  and  aa  property  that  could 
not  be  taken  tor  public  use  without  compensation.  In  the 
present  casCi  the  plaintiffs  did  not  attempt  to  ayaU  themselyes 
of  the  priyilege  created  by  the  act  of  altering  the  construotioa 
of  the  defendants'  dam  and  boom  on  making  compenaatieiiy 
but  they  assumed  the  untenable  position  that  the  defendants' 
rights  were  subject  to  the  pubUo  use.  The  judgment  shouU 
be  reyersed. 

Judgment  reyersed  and  new  trial  awarded. 


NAYioAVJi  SnuMJi,  What  d  ok  hat  bs  Dvolabbd  to  bs  sr  fllovi^ 

BBQirTr:  Sm  Trmt  ▼.  Lord^  66  Am.  Deo.  208,  and  nota^  Any  stream  mg^ 
Ue  in  its  ordiitery  Tohmie  of  water  of  transportbig  prodncti  of  nunea,  fowt^ 
or  of  the  soil  upon  its  banka  may  be  need  for  anch  pnipoae:  Slater  ▼.  Foob^ 
5  Hnn,  646;  and  the  legislatare  may  declare  anch  to  be  narigable,  bat  they 
oannot  go  farther  and  inTade  priyate  righta  or  righta  in  prrrabe  nnnavigaUe 
atreama:  Chaimgo  B.  Co,  ▼.  Paige,  83  N.  Y.  186;  PwpU  ▼.  AUbh,  1  Lena. 
262;  Ptorcponl  ▼.  Looekt$t  72  N.  Y.  216,  all  citing  the  prindpal  oaae. 

Ths  FBHroirAL  oass  n  omD  in  Pierr^oni  ▼.  Lovde$$t  4  Hnn,  700^  aa  tm 
anthority  dedariog  tha  law  making  Racket  BItw  a  pabUo  lu^way 
atitntiooaL 


Pboplb  v.  Ames. 

m  VBW  TOBK,  aB2.] 

Sbsbdv^  Bsnnur  to  Szsaunoir  mat  bs  AmNSiD  by  laaifa  of  Ilia  oovl 
eren  after  an  aotion  baa  been  oommenoftd  against  the  ahariff  for  making 
a  &lae  retain. 

Bmaanww  Wbo  has  Livixn  on  Pbivxbtt  ov  Pabtt  Who  d  8rBAiraBB  io 
VTbit  inonra  no  liability  to  the  exeoatum  oreditor  by  a  Beiini^iuahBMBt 
of  hia  levy  after  a  finding  adyerae  to  the  creditor  1^  ft  ahariff'a  joiy, 
where  a  bond  of  indemnity  baa  been  refaaed. 

AcnoN  against  Ames,  a  sheriff,  for  a  fiedse  retom,  and  for 
negligence  in  failing  to  properly  collect  a  certain  ezecutioii 
against  one  Wright  and  others.  An  interest  in  a  bodkstora 
had  been  seised  as  the  property  of  Wright,  but  subsequently 
Uie  sheriff,  discovering  that  the  property  did  not  belong  to 
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Wright,  refused  to  proceed  without  a  bond  of  indemnity, 
which  was  not  given.  He  called  a  jury,  who  tried  the  title  to 
the  property,  and  found  against  the  execution  creditor.  The 
sheriff  in  making  his  return  inadvertently  omitted  to  include 
the  names  of  two  of  the  defendants.  The  supreme  court 
permitted  him  to  amend  in  accordance  with  the  fact.  The 
remaining  facts  appear  in  the  opinion. 

Martindalej  attomey^generalj  for  the  appellants 
Gardner  and  Scripture^  for  the  respondent. 

By  Court,  Pobtbr,  J.  The  plaintiffs  had  a  technical  right 
of  action,  and  were  entitled  to  nominal  damages,  which  they 
chose  to  waive. 

It  was  clearly  in  the  power  of  the  supreme  court  to  permit 
An  amendment  of  the  return,  correcting  the  omission  as  to  the 
•defendants  Moore  and  Baker:  Barker  v.  Binninger,  14  N.  Y. 
270,  278.  The  commencement  of  this  suit  was  the  only  act 
of  the  plaintiffs  on  the  faith  of  the  original  return,  and  the 
court  therefore  properly  required  the  defendant  to  pay  the 
costs  thus  far  incurred,  leaving  it  to  the  election  of  the  attor- 
ney-general to  discontinue  the  action  or  to  proceed  in  its 
prosecution.  The  objection  that  the  amended  return  was 
made  after  the  return  day,  and  subsequent  to  the  commence- 
ment of  the  suit,  was  properly  overruled.  It  was  made  by 
authority  of  the  court,  and  in  the  discharge  of  an  official  duty, 
and  its  legal  force  as  evidence  on  the  question  of  damages  was 
precisely  the  same  as  if  it  had  been  made  and  filed  on  the  day 
the  process  was  returnable. 

The  proof  is  clear  that  neither  of  the  defendants  had  any 
interest  in  the  personal  property  seized  by  the  sheriff,  and  he 
was  therefore  right  in  relinquishing  the  levy. 

He  was  under  no  obligation  to  sell  the  real  estate  owned  by 
Wright,  as  it  was  encumbered  to  an  amount  greatly  exceed- 
ing its  value:  Champenoia  v.  WhiUj  1  Wend.  92. 

There  was  no  neglect  or  wrong  on  the  part  of  the  defendant 
resulting  in  actual  injury  to  the  plaintiffs,  and  the  direction  of 
a  verdict  in  his  favor  was  right,  as  nominal  damages  were 
waived.    The  judgment  should  be  affirmed. 

Judgment  affirmed. 


Shxrivf's  Rbtukii  to  BzicunoK  icat  bb  Amended  after  an  matiaa  htm 
been  oommenoed  for  a  faUe  return:  LeUeh  ▼.  AtlanUe  MuL  Ina,  Co,,  4  Daly^ 
622;  Taaier  ▼.  WaUaee,  6  Id.  366,  both  citing  the  principal  case. 
AM.  Dec.  Vol.  XGI~6 


66  Clark  v.  Union  Ferry  Co.         [New  York, 

Clark  v.   Union  Ferry  Company. 

[85  New  York,  485il 
OwNEK  OF  Young   and  SKirnsu  Horsb  icat  Taks  It  on  Fk&bt-boat, 
and  is  not  guilty  of  concurrent  negligence  in  so  doing  sach  as  will  re* 
lievo  the  ferry-men  of  liability,  if  he  use  proper  care  in  the  managemant 
of  the  animal  while  on  the  boat. 

Action  against  the  Union  Ferry  Company  for  lose  of  plain- 
tiff's  horse  through  defendants'  negligence.  It  appeared  that 
playitiff,  having  a  young  and  skittish  horse,  drove  it  on 
defendants'  ferry-boat  for  the  purpose  of  crossing  the  river. 
When  plaintiff  attempted  to  drive  him  off,  the  horse  reared 
and  backed  against  the  chain  at  the  end  of  the  boat.  The 
chain,  being  defective,  broke,  and  the  horse  went  over  and 
was  lost.  Defendant  claimed  that  plaintiff's  management  of 
the  horse  was  unskillful.  The  evidence  on  this  point  wba 
conflicting.  Judgment  went  for  plaintiff,  and  defendant 
appealed. 

MorsCj  for  the  appellants. 
Crook^  for  the  respondent. 

By  Court,  Peckham,  J.  An  individual  has  a  right  to  take 
a  young  horse  on  a  ferry-boat.  He  may  be  timid,  easily  fright- 
ened, and  yet  the  owner  is  guilty  of  no  negligence  in  taking 
him  on  the  boat.  He  must  there  exercise  proper  care  in  the 
management  of  the  horse,  and  that  is  all  that  can  be  required 
of  him.  If  he  then  be  injured  or  lost  through  the  negligence 
of  the  defendants,  the  ferry  company,  the  defendants  are 
liable.  The  negligence  of  the  defendants  here  in  not  having 
a  proper  hook  in  their  chain  was  clearly  proved,  and  not  con- 
troverted. 

As  to  the  negligence  or  unskillful  conduct  of  the  plaintiff 
in  the  management  of  the  horse,  there  was  contradictory  evi- 
dence, rendering  the  case  proper  for  the  jury.  The  court 
properly  submitted  that  question  to  the  jury,  as  we  must  pre- 
sume, as  no  exception  was  taken  to  the  charge.  The  judg- 
ment of  the  supreme  court  should  therefore  be  affirmed. 

Judgment  affirmed. 

FSRfiT'MKN    ARK   11  ELD   LfADLK  AS  COMMOM   CaRRIKKB  in  Griffith  T.    C%M% 

63  Am.  Dec.  82,  and  note.  In  Dudley  v.  Camden  <k  P,  F,  Co.,  42  N.  J.  L. 
26,  the  court  say  that  ferry-men  are  not  chargeable  for  the  absolute  safe^  of 
property  retained  by  a  passenger  in  his  own  possession,  and  that  the  roles  of 
eontributory  negligence  apply  in  such  cases,  citing  the  principal  case.     In 
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Wyeb^Y.  Qtieen's  Co.  F.  Co.,  52  K.  Y.  36^  and  JHng  v.  Cohoea,  13  Hon,  87,  the 
principal  case  was  cited,  and  the  ruling  as  to  liability  of  a  ferry-man  for  loss 
ot  a  hone  through  the  breaking  of  a  protecting  chain  was  approved.  Craiuh 
/ordnUlt  ▼.  Snuih,  79  Ind.  210,  and  Kennedy  y.  Mayor,  73  N.  Y.  3C8,  both 
cite  the  principal  case.  They  are  cases  in  which  municipal  corporations  were 
held  liable  for  loss  of  or  injury  to  horses  by  defective  docks  which  they  were 
bound  to  keep  in  repair. 


Mattbson  V.  New  York  Centbal  R  R.  Co. 

[85  Naw  ToaK,  487.J 

BzpREasiONS  ov  Padt  akd  DisTBns  Mabs  to  Phtsiciahs  on  examination 
as  to  the  character  of  an  injury,  and  declarations  as  to  her  health  made 
to  a  neighbor  by  the  party  injured  shortly  after  the  injury,  are  admissi- 
ble in  an  action  for  the  injury. 

OriKioiis  OF  PHYazoiAMB  AS  TO  Natubb  of  an  affection  complained  of, 
its  cause,  and  the  probability  of  its  being  cured,  are  admiasible,  though 
based  upon  the  facts  as  proved  by  other  witnesses,  in  an  action  for  caus- 
ing personal  injuries. 

Action  for  damages  for  cauBing  personal  injuries.  The 
fjEtcts  are  stated  in  the  opinion. 

Spriggs  and  KemaUj  for  the  appellants. 

Waterman  and  Huntj  for  the  respondent. 

By  Court,  Smith,  J.  The  plaintiff's  claim  for  damages  was 
based  principally  upon  the  hypothesis  that  by  the  concussion 
sustained  by  his  wife  in  the  defendants'  car  she  received  an 
internal  injury  which  so  affected  her  as  to  produce  a  partial 
paralysis,  impairing  seriously  and  permanently  her  health  and 
physical  capacity,  rendering  her  unable  to  labor,  or  even  to 
walk  without  assistance,  and  thereby  subjecting  him  to  great 
pecuniary  loss  and  expense.  In  support  of  that  theory,  the 
plaintiff  introduced  testimony  tending  to.  show  the  nature  and 
cause  of  the  accident,  the  force  of  the  concussion,  its  immedi- 
ate and  visible  effects  upon  Mrs.  Matteson,  and  that  previous 
to  the  accident  she  attended  actively  and  efficiently  to  her 
household  affairs,  although  she  was  subject  to  occasional  sick- 
ness; but  that  since  the  accident  she  had  lost  to  a  great  extent 
the  use  of  her  limbs,  her  general  health  was  greatly  impaired^ 
and  she  was  unable  to  do  any  work.  The  testimony  respect- 
ing her  health  and  physical  capacity  covered  a  period  of 
several  years  immediately  preceding  the  trial,  and  including 
the  time  of  the  accident. 

In  respect  to  her  condition  immediately  be£»re  and  after  the 
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mccident,  it  appeared  that  in  the  latter  part  of  June  ehe 
flome  relations  in  the  connty  of  Oswego;  that  on  reaching  the 
city  of  Oswego,  she  walked  a  mile  from  the  railroad  station  to 
the  house  of  a  friend;  that  the  next  morning  she  rode  by  stage 
and  wagon  fourteen  miles  to  the  house  of  her  sister,  where  she 
remained  about  two  weeks;  that  during  her  Tisit  there  her 
health  was  good;  she  assisted  her  sister  in  her  ordinary  do- 
mestic work,  and  once  she  rode  in  a  wagon  six  miles  to  visit 
another  sister,  and  returned  the  same  way;  that  on  the  6th  of 
July  she  rode  to  Oswego  in  a  wagon,  about  noon,  and  after  tea 
walked  with  some  friends  two  miles  or  more  in  and  about  the 
city;  and  on  the  next  morning  she  walked  a  mile  to  the  rail- 
road station,  and  took  the  cars  at  eight  o'clock  to  return 
home;  that  after  the  accident  she  was  brought  to  Utica  upon 
the  train,  and  was  carried  in  a  wagon  a  short  distance  up  the 
street,  where  she  took  the  stage  the  same  afternoon,  and  waa 
carried  to  a  neighbor's,  where  she  waited  for  a  conveyauce 
ftom  home;  that  at  the  neighbor's  she  appeared  very  ill  and 
exhausted,  and  seemed  to  grow  worse  as  she  staid;  and  that 
on  reaching  home  she  was  helped  out  of  the  wagon  by  two 
persons,  supported  into  the  house,  laid  upon  a  lounge  with 
pillows,  a  physician  was  sent  for,  and  from  that  time  to  the 
trial  she  was  under  medical  treatment. 

Dr.  Collins,  who  yisited  her  on  the  day  after  the  accident, 
testified  that  he  found  her  in  an  exhausted  condition,  with  a 
feeble  pulse,  and  sufiering  from  pain  in  the  head  and  in  the 
region  of  the  stomach.  Dr.  Budling,  who  visited  her  on  the 
10th  of  July,  and  daily  thereafter  for  several  weeks,  testified 
that  at  his  first  visit  her  pulse  was  small  and  frequent;  she 
complained  of  pain  in  her  head,  back,  and  limbs;  her  breath- 
*  ing  was  not  natural;  she  complained  of  numbness  in  her 
limbs,  and  inability  to  use  them,  indicating  a  tendency  to 
paralysis;  that  those  S3rmptomB  afterwards  increased,  and 
continued  to  the  time  of  the  trial;  that  he  thought  her  diffi- 
culty was  an  injury  to  the  spinal  column,  which  he  said  may 
be  produced  by  a  severe  jar  in  any  form,  and  that  in  his 
opinion  it  was  produced  by  violence,  and  would  be  permanent. 
This  testimony  was  corroborated  by  that  of  two  other  phy- 
sicians. 

On  the  part  of  the  defendants,  evidence  was  given  tending 
to  show  that  before  the  accident  Mrs.  Matteeon  was  in  poor 
health,  and  afflicted  with  maladies  of  long  standing;  that 
after  the  aceident  she  had  habitually  perfimned  houiehold 
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labor,  and  that  many  of  her  indications  of  feeblenesa  and  loes 
of  the  nse  of  her  limbs  were  feigned. 

This  outline  of  the  case  gives  a  general  view  of  the  points 
contested  on  the  trial,  and  of  the  character  of  the  testimony 
by  which  the  plaintiff  attempted  to  establish  his  claim.  All 
the  questions  suggested  in  the  points  submitted  by  the  coun- 
sel for  the  appellants  as  to  the  credibility  of  the  plaintiff's 
witnesses  and  the  probability  of  their  statements  of  course 
belonged  to  the  jury,  and  were  conclusively  disposed  of  by 
them.  Assuming  that  the  witnesses  were  truthful,  and  that 
their  testimony  established  the  fact  that  Mrs.  Matteson  was 
suffering  from  an  affection  of  the  spinal  column  which  tended 
to  paralysis,  it  was  impossible  to  prove  by  direct  evidence  and 
with  absolute  certainty  from  what  cause  the  affection  pro- 
ceeded. Something  was  necessarily  left  to  inference;  not  a 
merely  speculative,  but  a  rational,  inference,  based  upon  all 
the  circumstances  of  the  case.  The  testimony,  including 
that  of  the  physicians,  authorized  the  jury  to  find  that  pre- 
viously to  the  accident  Mrs.  Matteson  was  free  from  a  disease 
of  the  spine  tending  to  paralysis;  that  immediately  there- 
after a  disease  of  that  nature  began  to  be  exhibited,  and  was 
subsequently  manifested  in  increased  force  until  the  time  of 
the  trial;  that  on  the  occasion  of  the  accident  she  received  a 
jar  or  blow  that  was  sufficient  to  produce  such  disease;  and 
that  no  other  cause  was  shown  to  which  it  could  be  reasonably 
ascribed.  If  the  jury  were  satisfied  of  the  truth  of  these  posi- 
tions, they  were  fdlly  authorized,  if  not  required,  to  find  that 
the  plaintiff's  hypothesis  respecting  the  nature  and  effects  of 
the  injury  produced  by  the  accident  was  correct.  The  mo- 
tions for  a  nonsuit  were  therefore  properly  denied,  and  the 
verdict  should  not  be  disturbed  unless  the  judge  erred  in  the 
reception  or  rejection  of  testimony. 

It  is  insisted  by  the  counsel  for  the  appellants  that  the  court 
erred  in  permitting  certain  statements  made  by  Mrs.  Matteson 
in  October,  1859,  and  subsequently  to  Drs.  Preston  and  Wol- 
cott,  to  be  given  in  evidence.  The  statements  referred  to  were 
expressions  of  pain  and  suffering  made  to  the  physicians  when 
they  were  examining  her  for  the  purpose  of  learning  her  physi- 
cal condition.  It  became  material  to  show  the  bodily  health 
and  condition  of  Mrs.  Matteson  from  the  time  of  the  accident 
to  that  of  the  trial.  Upon  that  point,  the  most  satisfactory  spe- 
cies of  testimony  was  that  of  physicians  who  saw  and  examined 
her  at  different  times  during  that  period  with  a  view  to  asoer« 
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taining  her  condition;  her  complaints  and  representations  of 
pain  and  suffering,  together  with  her  appearance  and  conduct, 
necessarily  formed  the  basis  of  their  judgment.  Such  com- 
plaints and  representations  are  original  testimony,  and  not 
hearsay:  1  Qreenl.  Ev.,  sec.  102.  This  is  the  case  notwith- 
standing the  examinations  referred  to  were  made  by  the  physi- 
cians after  the  suit  was  commenced,  and  with  a  view  to  their 
testifying  therein  as  to  the  result  of  their  examinations.  It 
does  not  appear  that  the  patient  knew  that  such  was  their  ob- 
ject, and  if  she  did  know  it,  the  jury  were  to  judge  whether 
her  representations  were  false  or  her  testimony  collusive: 
Werely  v.  Persons^  28  N.  Y.  344;  Brown  v.  New  York  O.  K  R. 
Co,,  32  Id.  600  [88  Am.  Dec.  353]. 

So  the  declarations  of  Mrs.  Matteson  as  to  her  health  and 
condition,  made  to  her  neighbor,  Mrs.  Bentley,  on  the  Saturday 
after  her  return  from  Oswego,  were  properly  received.  They 
were  not  to  be  rejected  because  made  to  a  person  not  a  physi- 
cian: 1  Greenl.  Ev.,  sec.  102;  Caldwell  v.  Murphy ,  1  Duer, 
240;  S.  C,  11  N.  Y.  416;  Werely  v.  Persons,  28  Id.  344.  Besides, 
they  were  called  out  on  the  cross-examination  of  Mrs.  Bentley, 
who  had  testified  in  chief  to  the  condition  of  Mrs.  Matteson  at 
the  same  interview  when  the  declarations  were  made. 

It  is  next  insisted  that  the  opinions  of  the  physicians, 
which  were  received  in  evidence,  were  not  competent.  They 
related  to  three  distinct  points:  1.  The  nature  of  the  affection 
with  which  Mrs.  Matteson  was  suffering;  2.  Its  cause, — that 
is,  whether  it  was  produced  by  violence  or  disease;  3.  Whether 
it  was  curable  or  permanent.  All  these  subjects  were  pecu- 
liarly within  the  province  of  medical  skill  and  science;  the 
witnesses  were  practicing  physicians,  and  they  had  frequently 
seen  Mrs.  Matteson,  and  examined  her  condition  and  symp- 
toms, with  a  view  to  determining  these  very  points. "  Their 
opinions,  so  far  as  they  were  based  upon  facts  within  their 
own  knowledge  and  observation,  were  clearly  admissible:  1 
Greenl.  Ev.,  sec.  440. 

In  two  instances,  the  questions  were  in  part  h3rpothetical. 
Dr.  Preston  had  testified  that  he  first  knew  Mrs.  Matteson 
eight  or  nine  years  before  the  trial,  but  had  not  seen  her  from 
that  time  until  the  1st  of  October,  1859;  that  he  then  exam* 
ined  her  thoroughly,  and  also  in  the  following  February  and 
June;  and  that  he  saw  her  two  or  three  times  during  the  week 
before  the  trial.  The  following  question  was  then  put  to  him: 
^^  Suppose  Mrs.  Matteson  in  good  health  on  the  7th  of  July, 
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and  then  in  the  condition  you  find  her  in  October,  would  a 
sudden  jar  account  for  her  symptoms?"  The  witness  an- 
swered, "I  don't  know  of  anything  that  would  be  as  likely  to 
account  for  it  as  that."  He  was  then  asked:  ''If  well  on  the 
7th  of  July,  without  an  accident,  would  the  occurrence  of  dis- 
ease between  the  periods  account  for  her  condition?"  He 
answered,  'T  think  it  would  not."  The  objections  to  these 
questions  related  to  their  competency,  and  not  to  their  form. 
The  hypothesis  involved  in  them  as  to  the  state  of  Mrs.  Mat- 
teson's  health  before  the  7th  of  July  was  one  which  the  plain- 
tifiT  Jiad  a  right  to  assume  from  the  testimony  of  other  witnesses 
in  the  case,  and  the  questions  were  proper.  The  true  rule  on 
the  subject  was  laid  down  by  Greenleaf  in  his  treatise  on  evi- 
dence. He  says:  '^  Such  opinions  [referring  to  the  opinions 
of  experts]  are  admissible,  though  the  witness  founds  them, 
not  on  his  own  personal  observation,  but  on  the  case  itself,  as 

proved  by  other  witnesses  on  the  trial And  if  the  facts 

are  doubtful,  and  remain  to  be  found  by  the  jury,  although  it 
has  been  held  improper  to  ask  an  expert  who  has  heard  the 
evidence  what  is  his  opinion  upon  the  case  on  trial,  yet  he 
may  be  asked  his  opinion  upon  a  similiar  case  hypothetically 
stated":  1  Greenl.  Ev.,  sec.  440;  Brown  v.  New  York  C,  R.  R. 
Co,,  32  N.  Y.  598  [88  Am.  Dec.  363]. 

With  a  view  to  establishing  the  amount  of  damages,  the 
question,  "What  could  such  services  as  Mrs.  Matteson's  be 
procured  for?"  was  competent;  the  witness  having  stated 
that  he  was  acquainted  with  the  value  of  services,  and  having 
stated  also  his  means  of  knowledge.  The  value  of  the  ser- 
vices of  different  individuals  varies,  and  the  plaintiff  was  not 
confined  to  the  average  value  if  the  services  of  his  wife  were 
worth  more  than  that.  There  are  no  other  questions  in  the 
case  requiring  examination.  The  judgment  should  be  af- 
firmed. 

Judgment  affirmed. 


Ofdtiohs  ov  WrnrB88n»  akd  BxraRT  TnrmcoiiT  OEincBALLT:  See  the 
extended  note  to  Hammond  ▼.  Woodman^  66  Am.  Dec.  228.  That  opinions 
of  medical  experts  as  to  the  cause  and  probability  of  cure  of  affection  com- 
plained of  are  admissible  on  trial  of  action  for  damages  for  injury  alleged  to 
have  caused  the  illness  has  been  held  in  WendeU  v.  Mayor,  4  Keyes,  267; 
S.  C,  4  Abb.  App.  569;  Myers  v.  Peapk^  4  Thomp.  ft  G.  299,  citing  the  prin- 
cipal case;  but  in  Bud  ▼.  N,  Y.  Ceniral  R.  R,  Co,,  88  Am.  Dec.  271,  it  is  held 
that  the  testimony  of  medical  men  is  not  admissible  to  orove  the  permanence 
of  a  personal  injury  in  an  action  for  damages  therefor. 
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ADMffiwWMgft  OB  Daoujunoifs  or  Pabtt  as  to  uia  Suvfbhinq  asj}  Pais 
■horUy  after  reoeiTiiig  an  injury  are  admiaeible  in  an  action  for  damages  for 
cauaing  the  injnry:  Brown  v.  New  York  CenL  /?.  J7.,  88  Am.  Dec.  353;  and 
Makie  ▼.  People  9  Htm,  117,  citing  the  principal  case;  bat  not  if  snch  dee- 
larations  or  statametnts  w«n  too  remote  to  be  part  oC  tho  ret  gmka:  H'WMt 
T.  J7ticiM»  iMiv  A  J2.  Co^  19  Id.  7%  oiiuig  tho  priim^ 


Feelby  V.  Glabk. 

!»  Vaw  Toui,  laouj 
ttT^AMAw  OwHiR  IB  LiABUi  or  DAMAOia  lOB  Rawnw  Wixnt  ov 

abo?e  its  iiatual  banks,  thoogih  he  prevent  ita  overflow  by  embankmsnt% 
if  in  oonseqnenoe  of  his  action  the  water  percol&tea  throng  the  natural 
banks  and  his  land  so  as  to  drown  the  adjoining  land  of  another. 

Action  for  damages  for  flooding  plaintiff's  lands.  The  opin- 
ion states  the  facts. 

Keman^  for  the  appellant. 

Pratt^  for  the  respondent. 

By  Court)  Peckham,  J.  Actum  for  damages  £or  flooding 
plaintiff's  land.  The  defendants  purchased  of  the  plaintiff  a 
small  strip  of  land  on  the  borders  of  the  Oriskany  Creek,  in 
Oneida  County.  The  whole  strip  so  purchased  they  occupied 
by  an  embankment  on  that  side  of  the  creek,  considerably 
higher  than  the  natural  bank,  to  prevent  the  overflow  of  th& 
water  caused  by  raising  their  dam.  They  raised  their  dam  at 
four  different  times  from  1853  to  1857,  inclusive,  in  all  fifty- 
eight  and  one  half  inches,  so  that  the  dam  was  then  between 
nine  and  ten  feet  high.  The  embankment  was  some  forty  feet 
at  the  base  in  and  prior  to  1857.  The  plaintiff  owned  sixteen 
acres  of  valuable  land  adjoining  said  embankment.  Prior 
to  1857  it  was  dry,  and  bore  good  crops  of  almost  any  kind. 
In  and  after  1857,  by  this  raising  of  the  defendants'  dam, 
this  land  became  saturated  with  water  and  nearly  worthless. 
From  1857  this  lot,  with  the  exception  of  a  few  knolls,  *'was 

saturated  with  water  at  all  seasons It  had  become  so 

saturated  with  water  that  no  crops  could  be  raised  there," 
except  on  a  '^few  little  knolls  near  a  blind  ditch  made  by 
plaintiff  in  1856^  where  there  was  a  strip  as  dry  as  formerly.'* 
That  on  the  rest  of  the  lot  cat-tails  and  the  coarse  wild  grass 
of  the  marshes  grew  where  formerly  were  the  dryest  places. 
In  1858  the  dam  was  drawn  off  for  repairs,  and  so  remained 
for  two  or  three  days,  and  then  this  land  became  comparatively 
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dry.    The  wftter  fell  in  a  hole  dng  on  it  from  twenty  to  twenty- 
four  inches. 

It  was  proved  on  the  trial  that  the  embankment  was  well 
made,  and  no  signs  of  wet  on  its  outside  ai^ieared.  From 
these  facts  the  jndge  held  that  the  water  must  have  gone 
through  the  natural  earth  in  the  creek  into  this  land,  and  not 
through  the  embankment,  or  between  it  and  the  natural  soil, 
and  nonsuited  the  plaintiff.  On  appeal  that  nonsuit  was  sus- 
tained by  the  general  term  in  the  fifth  district,  and  plaintiff 
appealed  to  this  court. 

The  single  question  presented  on  these  facts  is,  whether  the 
defendants  had  a  right,  by  raising  their  dam,  to  '*  drown  ^'  the 
plaintiff's  sixteen  acres  of  land  by  pressing  the  water  through 
the  natural  banks  of  the  stream  or  otherwise.  If  he  had,  the 
nonsuit  was  rig^t;  if  not,  it  was  erroneous. 

The  g^ieral  rule  as  to  flowing  or  drowning  lands  is  well  set- 
tled. '*If  riparian  proprietors  use  a  watercourse  in  such  a 
manner  as  to  inundate  or  overflow  the  lands  of  another,  an 
action  will  lie,  on  the  principle^  Sie  uUrs  tuo  ut  cUienum  non 
tedos."  So  if  he  drown  the  land  of  another  and  rot  his  grass, 
an  action  lies:  Angell  on  Watercourses,  sec.  330;  and  he  adds: 
^  The  law  oo  this  subject  as  thus  laid  down  is  so  well  settled 
and  so  obviously  just  as  never  to  have  been  called  in  question." 
Again,  he  says  that  ^'  no  single  proprietor  without  consent  has 
a  right  to  make  use  of  the  flow  in  such  a  manner  as  will  be 
to  the  prgudice  of  any  other":  Id.,  sec.  840.  Washburn  on 
Easements  reiterates  this  doctrine.  He  says,  on  authority  of 
cases  cited,  *'  that  a  man  may  not  erect  his  dam  so  high  as  to 
set  back  water  beyond  his  n^ghbor's  line  in  its  natural  and 
ordinary  swellings  in  some  seasons  of  the  year."  ''  A.  flood 
[not  the  high  water  of  spring  or  fall]  is  a  different  thing; 
when  it  does  come,  it  is  a  visitation  of  Providence,  and  the 
destruction  it  brings  must  be  borne  by  those  on  whom  it  hap- 
pens to  fall ":  Washburn  on  Easements,  c.  3,  sec.  13,  p.  259; 
and  he  adds,  on  the  authority  of  Rex  v.  Traffordj  1  Barn.  & 
AdoL  250,  which  sustains  him,  "  that  no  man  may  change  or 
obstruct  the  flow  of  the  water  of  a  stream  for  his  own  benefit 
to  the  injury  of  another,"  without  being  liable  to  an  action. 
And  see  8  Kent's  Com.,  5th  ed.,  439,  440,  to  the  same  effect; 
and  Br9wn  v.  Cayuga  and  Sutqtuhanna  R.  R,  Co^  12  N.  Y. 
486;  Wmiam$  v.  Ndmmy  23  Pick.  142  [34  Am.  Dec.  45],  per 
Bhaw,  C.  J. 

Upon  this  conceded  principle  of  law  the  plaintiff  may  rest 
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his  case.  The  defendants  have  so  raised  the  water  and  set  it 
back  as  to  substantially  drown  or  inundate  the  plaintifif's  land. 
They  have  so  obstructed  the  stream  as  seriously  to  injure 
the  sixteen  acres  of  the  plaintiff's  land.  This  action  will  lie 
unless  defendants  can  show  some  exception  to  the  general 
rule;  the  burden  thereof  rests  upon  them.  The  defendants 
answer,  first,  that  a  man  may  do  a  great  many  things  on  his 
own  land  that  may  result  in  damages  to  his  neighbor  without 
being  liable  to  an  action  therefor,  and  cite  Raddiff  v.  Brook- 
lyn, 4  N.  Y.  196  [53  Am.  Dec.  357],  where  Judge  Bronson, 
after  deciding  the  case  before  him,  assumed  to  state  what  a 
man  might  do  on  his  own  land  without  being  answerable  for 
the  consequences.  But  he  did  not  say  that  an  act  of  the  kind 
complained  of  here  was  not  actionable.  He  says:  "  Building 
a  dam  on  one's  own  land  which  throws  back  the  water  on  the 
land  of  one  higher  up  the  stream  is  an  actionable  injury":  p. 
199.  That  case,  and  every  illustration  in  it,  may  be  assented 
to  without  impairing  the  right  to  maintain  this  action. 

The  defendants'  counsel  says  that  the  defendants  had  the 
right  to  build  this  dam  to  use  their  water-power,  '^and  all  that 
can  be  legally  required  of  them  is,  that  they  shall  exercise  it 
80  as  not  to  injure  directly  or  unnecessarily  the  lands  of  their 
neighbor";  also,  he  says,  that  "if  one  do  a  lawful  act  on  his 
own  premises,  he  cannot  be  held  for  the  injurious  consequences 
unless  it  was  so  done  as  to  constitute  actionable  negligence." 
These,  like  many  general  propositions,  are  plausible;  but  as 
applied  to  this  case  in  the  sense  they  are  sought  to  be  used, 
neither  of  them  is  law,  and  never  was.  Take  the  first.  Is  any 
such  principle  found  in  any  case,  or  stated  by  any  elementary 
writer,  as  that  you  have  a  right  to  use  your  water-power,  and 
build  a  dam  for  that  purpose,  and  if  necessary  to  that  end, 
you  may  flow  and  drown  your  neighbor's  land  provided  you 
do  not  do  BO  "unnecessarily," — that  you  may  do  it  so  far  as 
is  necessary  to  the  full  and  profitable  enjoyment  of  your 
water-power,  even  though  you  flow  and  destroy  his  farm? 

The  other  proposition  is  very  similar.  Was  it  ever  held  or 
pretended  that  you  might  build  a  dam  and  flow  another's  land 
provided  you  were  guilty  of  no  want  of  care  or  skill  in  its  con- 
struction? In  fact,  the  better  dam  you  make,  the  more  skill- 
ful and  perfect  its  construction,  the  more  water  you  restrain 
and  throw  back,  the  greater  the  damage  to  the  adjoining  land* 
owner.  These  are  sound  maxims,  applied  to  many  cases,  but 
not  to  all.    The  latter  may  be  admitted  and  applied  here.    The 
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met  of  the  defendants  was  lawful  in  building  their  dam  so  long 
a8  they  did  not  injure  their  neighbor's  land;  the  moment  they 
«o  interfered  by  their  dam  as  to  flow  his  land  to  his  injury,  the 
act  was  unlawful.  Did  any  declaration  ever  aver  that  the  de- 
^ndant  in  building  his  dam  "unnecessarily"  threw  the  water 
into  plaintiff's  land,  or  that  he  did  so  by  carelessly  or  negli- 
gently constructing  his  dam?  No  such  precedent  can  be 
feund;  the  complaint  in  this  case  contains  no  such  allegation. 

The  contrary  of  these  propositions  is  decided  in  this  court 
in  Tremain  v.  Cohoes  Company,  2  N.  Y.  163  [51  Am.  Dec.  284], 
where  defendants  dug  a  canal  on  their  own  land,  and  in  doing 
it  blasted  the  rocks  so  as  to  cast  the  fragments  against  plain- 
tiff's house  on  contiguous  grounds.  In  an  action  for  that  in- 
jury, this  court  held  that  evidence  that  the  work  was  done  in 
the  most  careful  manner  was  inadmissible.  In  Hay  v.  CV 
Ikoes  Company^  2  Id.  159  [51  Am.  Dec.  279],  involving  a  simi- 
lar principle,  Judge  Gardiner,  in  delivering  the  unanimous 
-opinion  of  the  court,  says:  "A  man  may  excavate  a  canal,  but 
iie  cannot  cast  the  dirt  or  stones  upon  the  land  of  his  neighbor, 
either  by  human  agency  or  the  force  of  gunpowder.  If  he  can- 
not construct  the  work  without  the  adoption  of  such  means, 
lie  must  abandon  that  mode  of  using  his  property,  or  be  held 
responsible  for  all  damages  resulting  therefrom.  He  will  not 
be  permitted  to  accomplish  a  legal  act  in  an  unlawful  man- 
ner." So  in  Bellinger  v.  New  York  Central  R.  R.  Co.,  23  N.  Y. 
42,  this  court  held  (Denio,  J.,  delivering  the  opinion)  "that 
the  maxim,  Aqua  currit  et  debet  currere,  absolutely  prohibits 
an  individual  from  interfering  with  the  natural  flow  of.  water 
to  the  prejudice  of  another  riparian  owner  upon  any  pretense, 
and  subjects  him  to  damages  at  the  suit  of  any  party  injured 
without  regard  to  any  question  of  negligence  or  want  of  care. 
If  one  chooses  of  his  own  authority  to  interfere  with  a  water- 
course, even  upon  his  own  land,  he  as  a  general  rule  does  it 
«t  his  peril  as  respects  other  riparian  owners  above  or  below. 
But  the  rule  is  different  where  one  acts  under  authority  of 
law."  It  is  not  true,  then,  that  the  defendants  must  have 
^carelessly"  or  '^unnecessarily"  injured  the  plaintifi^  to  en- 
able the  plaintiff  to  sustain  this  action. 

There  is  a  class  of  cases,  however,  in  reference  to  surface 
streams,  where  negligence  is  the  foundation  of  the  action;  as 
where  a  riparian  owner  erects  a  dam  so  carelessly  or  unskill« 
folly  that  it  is  carried  away,  and  owners  below  are  thereby 
injured:  New  York  v.  Bailey,  2  Denio,  433.    In  such  case,  the 
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riparian  owner  is  held  liable  unless  the  flood  that  carried  it 
away  should  be  regarded  substantially  as  the  act  of  Provi- 
dence. The  dam  ought  to  be  so  constructed  as  '^  to  resist  anch 
extraordinary  floods  as  might  be  reasonably  expected  occar 
sionally  to  occur";  otherwise,  those  erecting  it  are  liable.  Aad 
sea  Inhabitants  of  China  v.  Southwick^  12  Me.  238.  Bat  aa 
already  seen,  such  a  rule  has  no  application  to  the  case  at  bar. 
It  is  perhaps  not  profltable  to  follow  the  counsel  in  his  illus- 
trations of  the  rights  of  land-owners  as  to  other  than  watar^ 
rights.  They  are  not  pertinent,  and  their  discussion  may  tend 
to  confuse  rather  than  enlighten  the  case  before  us. 

The  law  as  to  surface  streams,  though  peculiar,  has  been  ai» 
frequently  considered,  and  so  carefully  and  fully  adjudicated, 
that  it  requires  no  borrowed  light  to  determine  its  controlling 
principles.  One  of  its  settled  maxims,  derived  ex  jure  naJtMari^ 
is,  Aqtia  ewrrit  et  debet  currere  ut  cnrrere  soUbat  It  is  dedaxed 
by  Kent  to  be  the  settled  language  of  the  law:  3  Kent's  Com., 
4th  ed.,  439,  and  cases  there  cited;  and  see  Angell  on  Water* 
courses,  sec.  95,  etc.  In  this  principle  all  writers  and  author* 
ities  concur:  See  Tyler  v.  Wilkinson^  4  Mason,  400.  Another 
maxim,  flowing  from  the  one  above  stated,  is>  that  the  owner 
of  the  bed  of  the  stream  doea  not  own  the  water,  but  he  onlj 
has  a  mere  right  to  its  use;  he  has  a  mere  usufruct.  He  can- 
not detain  it  so  as  to  deprive  an  owner  below  of  its  use,  Mer* 
ritt  V.  Brinherhoffy  17  Johns.  306  [8  Am.  Dec.  404],  as  one 
mill-owner  on  the  stream  has  the  same  right  as  another  to  its 
reasonable  enjoyment,  unless  one  has  acquired  a  superior  right 
by  grant  or  prescription.  As  between  two  miU-ownerSy  the 
question  sometimes  arises  as  to  a  reasonable  use  or  detention 
of  the  water  by  the  upper  mill.  As  each  riparian  owner  can 
only  use  the  water,  and  does  not  own  it,  it  follows  that  each 
as  against  the  other  must  use  it  reasonably.  If  he  do  other- 
wise, and  detain  it  unreasonably  long,  to  the  injury  of  the 
owner  below,  an  action  lies:  Washburn  on  Easements,  p.  261» 
sec.  16. 

The  defendants  insist  that  they  are  not  responsible  where 
the  damages  are  '*  casual,  indirect,  and  remote,"  and  four  runco 
are  cited  to  sustain  the  proposition.  One  of  them  is  Sndth  v. 
Agawam  Caned,  2  Allen,  378.  This  was  an  action  for  dam* 
ages  to  plaintiff's  mills  caused  by  water  thrown  back  upon 
them  from  the  defendants'  dam.  It  was  admitted  in  the 
opening  that  ^' when  the  water  is  unaffected  by  ice  and  freshets^ 
it  does  not  in  any  manner  affect  the  plaintiff's  mill'';  oc 
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fluch  occasions,  the  water  and  ice  set  back  on  him  longer  than 
it  did  before.  The  rights  of  parties  in  Massachusetts  as  to  the 
erection  of  dams  aie  regulated  by  statute.  After  alluding  to 
this,  and  to  the  language  of  the  judges  in  two  other  cases,  Mr. 
Justice  Merrick,  in  deUyering  the  opinion  of  the  court,  said 
that  *'  the  top  of  the  defendaats'  dam  was  lower  than  the  lower 
part  of  the  plaintiff's  wheel.  From  these  facts,  it  is  a  neces- 
sary consequence  that  if  the  plaintiff  sustained  any  damage 
by  the  rise  of  water,  it  must  haye  been  owing  to  the  occurrence 
of  freshets  and  extraordinary  floods."  For  the  results  of  such 
causes  the  defendants  were  held  not  responsible.  Theii*  dam 
was  so  constructed  that  without  the  intervention  ^'  of  forces 
casual  and  extraordinary,"  no  possible  injury  could  haye  oc- 
curred to  the  plaintiff.  If  this  damage  occurred  in  ordinary 
stages  of  the  water,  the  liability  is  admitted. 

Another  case  was  Inhabitants  of  China  y.  Southfwickj  12  Me. 
288.  Action  for  carrying  off  the  plaintiff's  bridge  by  the  erec- 
tion of  the  defendants'  dam.  The  jury  found,  under  the 
charge  of  the  judge,  that  the  dam  was  not  high  enough  to  flow 
the  plaintiff's  bridge  or  to  do  damage  thereto.  Verdict  for 
defendants,  which  the  court  sustained.  The  court  remarked 
that  the  dam  may  haye  contributed  to  the  injury,  but  it  would 
be  going  too  far  '^  to  run  up  a  succession  of  causes,  and  hold 
each  responsible  for  what  followed,  especially  when  the  suc- 
cession was  casual  and  unexpected,  as  it  was  here."  It  was 
proved  that  the  dam  had  been  in  that  condition  for  a  series  of 
years  without  flowing  the  plaintiff's  bridge,  or  doing  it  any 
damage.  It  was  plainly  the  case  of  an  extraordinary  flood. 
The  other  case  was  MonongaJiela  Navigation  Co,  y.  Coon,  6 
Pa.  St.  379  [47  Am.  Dec.  474],  an  action  for  flowing  the  plain- 
tiffs' mills  by  the  erection  of  the  defendants'  dam.  The  de- 
fendants were  held  liable  for  the  injury  under  an  accepted 
amendment  to  their  charter  for  damages  sustained  by  the 
plaintiffs'  miUs  by  a  flood,  although  the  court  remarked  that 
a  riparian  owner  would  not  be  liable  for  damages  occasioned 
by  floods,  though  the  damages  were  increased  by  the  dam  in 
connection  with  the  flood,  if  the  dam  did  not  flow  the  mill  at 
other  times. 

The  soundness  of  these  decisions  it  is  not  necessary  to  dis- 
cuss, as  they  haye  no  application.  The  damage  in  the  case  at 
bar  occurs,  not  '^casually,"  but  at  all  seasons  of  the  year, — in 
the  summer  working  season  as  well  as  others;  nor  is  it  canseil 
by  extraordinary  floods. 
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Again,  the  defendants  insist  that  the  laws  of  surface  streams 
do  not  apply  to  water  circulating  or  percolating  through  the 
natural  soil,  under  the  surface  of  the  earth.  The  nonsuit  was 
placed  on  this  ground.  No  one  disputes  this  as  an  abstract 
proposition;  but  that  does  not  aid  the  defendants.  They  must 
show  that  the  rule  applies  the  other  way,  that  is,  that  the 
rules  applicable  to  subterranean  water  apply  also  to  living 
surface  streams;  that  they  will  fail  to  establish. 

An  owner  of  the  soil  may  diyert  percolating  water,  consume, 
or  cut  it  off,  with  impunity.  It  is  the  same  as  land,  and  can- 
not be  distinguished  in  law  from  land.  So  the  owner  of  the 
land  is  the  absolute  owner  of  the  soil  and  of  percolating  water, 
which  is  a  part  of  and  not  different  from  the  soil.  No  action 
lies  against  the  owner  for  interfering  with  or  dcstroyii^g  per- 
colating or  circulating  water  under  the  earth's  surface.  But 
the  difficulty  is,  the  defendants  are  not  sued  for  interfering 
with  or  cutting  off  percolating  water. 

The  first  and  leading  case  is  Acton  v.  Blundelly  12  Mees.  & 
W.  324,  in  the  exchequer  chamber.  There  the  plaintiff  had 
sunk  a  well  on  his  own  land  for  raising  water  for  the  working 
of  his  mill;  the  defendants  afterwards  sunk  a  coal-pit  on  their 
own  land,  whereby  the  plaintiff's  well  was  made  dry:  held, 
that  they  incurred  no  liability  to  the  plaintiff  thereby;  that 
the  law  as  to  surface  streams  did  not  apply.  The  court  stated 
that  there  was  a  great  difference  in  the  cases.  '^  In  surface 
streams  the  owner  merely  transmits  the  water  over  its  surface; 
he  receives  as  much  from  his  higher  neighbor  as  he  transmits 
to  his  neighbor  below;  the  level  of  the  water  remains  the  same. 
But  if  the  man  who  sinks  the  well  in  his  own  land  can  ao* 
quire  by  that  act  an  absolute  right  to  the  water  that  collects 
in  it,  he  has  the  power  of  preventing  his  neighbor  from  making 
any  use  of  the  spring  in  his  own  soil  which  shall  interfere  with 
the  enjoyment  of  the  well.  He  has  the  power,  also,  of  debar- 
ring the  owner  of  the  land  in  which  the  spring  is  first  found 
from  draining  his  land  for  the  proper  cultivation  of  the  soil.^ 
And  the  court  expressly  say  that  "if  the  right  to  the  enjoy- 
ment of  underground  springs,  or  to  a  well  supplied  thereby, 
is  to  be  governed  by  the  same  law  [as  the  right  to  surface 
streams],  then  undoubtedly  the  defendants  could  not  justify 
the  sinking  of  the  coal-pits,  and  the  action  would  lie." 

Roath  v.  Driscollj  20  Conn.  533  [52  Am.  Dec.  352],  is  another 
case  of  precisely  the  same  character, — wells  sunk  on  each 
farm, — and  the  like  decision  on  like  grounds.    Martin  v.  Rid- 
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JZ^,26  Pa.  Si.  415,  note,  was  simply  an  action  against  a  party 
for  stopping  up  a  watercourse,  where  plaintiflf  recovered, — a 
nmpniM  case;  and  the  only  remark  touching  this  subject  in 
the  charge  of  the  judge  is,  "that  a  party  cannot  justify  the  erec- 
tion of  an  embankment  to  stop  the  water,  if  thereby  the  water 
is  improperly  forced  upon  another  owner."  Broadbent  v.  Rams- 
bothanij  11  Ex.  602,  and  Rawstron  v.  Taylor^  11  Id.  369,  simply 
hold,  in  substance,  that  an  owner  is  not  liable  for  the  proper 
agricultural  draining  of  his  own  land,  although  it  may  reduce 
the  supply  of  a  stream  whereon  plaintiff's  mill  was  situate, 
provided  such  draining  took  away  no  water  after  it  had  reached 
a  surface  stream;  that  he  could  not  divert  the  water  "after  it 
had  arrived  at  or  was  flowing  into  some  natural  channel  al- 
ready formed."  Goodale  v.  Tuitle^  29  N.  Y.  459,  is  to  the  same 
general  effect.  The  court  here  again  remark  that  the  principle 
which  governs  the  obstruction  of  running  streams  does  not 
apply  to  waters  running  under  the  soil.  Chatfield  v.  Wilsoriy 
28  Vt.  49,  and  Chaaemore  v.  Richards,  7  H.  L.  Cas,  349,  are  to 
the  same  effect.  In  the  case  last  cited  it  was  expressly  found 
as  a  fact  that  the  act  complained  of  (diverting  the  supplies  to 
the  river  Wandle)  "did  not  divert  or  abstract  any  water  which 
had  already  joined  the  river  Wandle,  or  which  had  already 
joined  any  surface  stream  running  into  it";  hence  the  action 
did  not  lie. 

These  actions  were  all  for  digging  drains,  sinking  wells  or 
pits,  or  making  other  improvements  on  their  owners'  lands, 
whereby  water  percolating  under  the  earth's  surface  was  inter- 
fered with  to  the  damage  of  some  other  proprietor  of  other 
lands.  In  Dickinson  v.  Canal  Company,  7  Ex.  282,  decided 
since  Acton  v.  Blundelly  supra,  it  was  expressly  decided  that 
sinking  a  well  and  pumping  thereout  large  quantities  of  water 
to  supply  the  canal,  whereby  water  that  had  already  reached 
a  surface  stream  was  diverted  by  percolation,  was  actionable 
by  the  party  on  the  stream.  In  Chatfield  v.  Wilson,  supra, 
cited  by  the  defendants,  the  court,  after  citing  Acton  v.  Blun- 
delly supra,  and  other  like  cases,  remarked  that  the  case  of 
Dickinson  v.  Canal  Company,  supra,  "is  not  opposed  to  the 
views  taken  in  the  foregoing  cases.  In  that  case  the  injury 
complained  of  was  the  diminution  of  water  in  a  surface  stream; 
and  the  law  applicable  to  surface  streams  was  applied.  It 
was  treated  as  a  diversion  of  surface  water,  and  actionable  at 
common  law."  Surely  if  you  cannot  subtract  or  divert  the 
water  of  a  surface  stream  to  the  injury  of  a  riparian  owner,. 
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«yen  by  percolation  caiued  by  a  well  on  jronr  own  land,  yoa 
wiU  be  liable  to  yonr  neighbor  for  yoor  direct  interference  with 
a  snr&ce  stream,  whereby  he  is  injured  by  percolation  jroa 
have  yourself  unlawfully  created.  In  Cooper  y.  Barber^  3 
Taunt.  99,  the  plaintiff  had  diverted  the  water  of  a  Borface 
stream  by  penstocks  to  irrigate  his  land;  by  means  thereof  be 
injured  the  defendant's  land  through  the  consequent  percola- 
tion of  water  under  the  soil  so  as  to  overflow  his  kitchen  and 
cellar.  The  defendant  broke  down  one  penstock,  and  removed 
the  upper  boards  of  another,  and  his  house  became  directly 
dry.  In  an  action  by  plaintiff  for  destroying  the  penstock,  the 
court  held  the  action  would  not  lie  for  that  part  of  the  injury 
to  the  penstocks  necessary  to  abate  the  nuisance. 

The  principle  which  exempts  a  party  from  liability  for  dig- 
ging upon  and  cultivating  his  own  land  as  he  pleases,  though 
he  may  interfere  with  subterranean  water,  is  designed  for  the 
benefit  and  protection  of  the  land-owner.  As  sought  to  be  ap- 
plied here,  it  would  work  his  great  injury.  Land-owners,  under 
this  rule,  in  the  neighborhood  of  surface  streams,  could  never 
know  their  rights  or  the  value  of  their  lands.  They  would  be 
subject  to  the  superior  rights  of  mill-owners  to  damage  the 
land  for  their  benefit  without  compensation. 

The  case,  then,  stands  thus:  the  defendants  are  sued  Sot 
drowning  the  plaintiff's  land  by  an  unauthorised  interference 
with  a  surface  stream,  by  pressing  a  part  of  that  stream 
through  its  banks,  by  means  of  their  artificial  works,  into  the 
lands  of  the  plaintiff,  to  his  injury.  The  defendants  answer. 
True,  we  did  that  for  our  benefit,  but  the  law  allows  a 
party  to  interfere  with  underground,  dead,  or  percolating  water 
by  sinking  a  well  or  digging  drains  on  his  own  land.  The 
reply  is,  You  have  interfered  with  a  surface  stream,  not  with 
underground  percolating  water,  and  hence  the  doctrine  of 
those  cases  affords  you  no  protection.  The  point  is,  that  the 
defendants  by  their  interference  with  a  sur&ce  stream  have 
wrongfully  pressed  a  part  of  it  into  percolated  water,  and  thus 
drowned  the  plaintiff's  land.  When  sued  for  this  interference 
with  a  living  surface  stream,  they  answer  that  they  are  not 
liable  for  interfering  with  water  percolating  under  the  earth! 
They  insist  upon  defending  themselves  against  something  for 
which  they  are  not  prosecuted.  To  hold  that  defendants 
would  be  liable  if  their  interference  with  the  surface  stream 
had  damaged  the  plaintiff  by  overflowing  the  natural  banks 
and  pressing  it  through  the  artificial  embankment,  but  not  if 
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they  praMed  it  thnragh  the  Datutsl  hanks,  would  be  about  aa 
aouDd  legal  jaatioe,  to  my  mlndi  aa  if  we  should  hold  a  man 
liable  for  stabbing  another  in  the  bosom,  but  if  he  stabbed 
him  uider  the  arm,  though  the  knife  should  oome  to  the  same 
point  in  the  body,  there  should  be  no  liability. 

Defendants  also  insist  that  they  are  not  liable  because  it  is 
not  known  how  the  injury  occurred, — that  the  principle  is  not 
understood.  It  is  clear  in  this,  as  in  the  case  of  Cooper  v. 
Barber^  3  Taunt  99,  and  upon  like  proof,  that  this  dam  has 
in  fact  caused  the  injury,  thoi^h  we  may  fail  to  discover  the 
principle  on  which  it  was  done.  The  learned  judge  there 
called  it  a  mere  pretense  to  contend  otherwise  as  to  the  fact 
The  defendant,  then,  is  as  much  answerable  for  it  as  one 
would  be  who  choked  another  to  death,  though  it  should  be 
proved  that  science  was  utterly  unable  to  declare  how  life 
should  entirely  leave  the  body  by  mere  pressure  upon  the 
throat  for  a  couple  of  minutes.  These  defendants  tried  an 
experiment  for  their  own  benefit,  and  found  it  seriously  in- 
jured the  plaintiff;  when  they  see  the  injury,  they  insist  upon 
continuing  it  They  add  that  the  plaintiff  can  protect  him- 
self if  he  will  appropriate  a  part  of  his  land  to  a  ditch,  and 
will  incur  the  expense  of  digging  the  ditch  and  keeping  it  in 
repair  for  their  benefit.  This  shocks  the  sense  of  honesty  and 
justice.  To  look  after  the  mysteries  that  attend  the  circula- 
tion of  subterranean  water  not  caused  by  interfering  with  a 
surface  stream  is  to  seek  darkness  rather  than  light.  There  is 
no  mystery  as  to  the  cause  of  this  damage. 

It  is  a  femiliar  rule  that  the  pressure  of  water  is  in  propor- 
tion to  its  height  The  water  was  raised  much  higher  than 
in  its  natural  ccmdition  and  its  natural  banks  by  this  dam; 
and  it  is  entirely  clear  that  it  was  pressed  into  this  land  either 
through  the  natural  or  artificial  banks,  or  else  between  them. 
That  was  the  position  assumed  at  the  circuit;  when  tixe  water 
from  the  dam  was  drawn  off,  the  water  left  this  land.  It  is 
therefore  not  that  the  defendants  have  unreasonably,  negli- 
gently, unintentionally,  unnecessarily,  or  unexpectedly  flowed 
the  plaintiff's  land  to  his  injury  for  their  benefit  that  they  are 
liable.  It  is  simply  because  they  have  done  it  in  foot;  they 
have  done  it  by  their  works,  and  it  cannot  be  charged  to  ex- 
traordinary floods.  In  the  language  of  the  old  books,  "  the  de- 
fendants exakapmU  ttagmimy  by  which  the  plaintiff's  meadow 
was  flooded,"  and  they  are  liable  therefor:  Gtk'«  Caeey  Oodb. 
t8.    The  necessity,  motive,  knowledge,  or  oare  ci  the  deCmd* 
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ants  forms  no  element  of  this  action.  Not  the  peculiar  mode 
or  manner  of  the  injury,  but  the  tact  of  the  injury  caused  fay 
the  dam  in  any  mode  or  manner,  is  the  ground  of  the  actioii. 
Land-owners  have  purchased  their  farms  where  a  sai&ee 
stream  runs  in  view  of  the  conceded  right  to  have  that  stream 
continue  as  it  had  been  accustomed  to  run.  If  its  current  be 
interfered  with  in  any  manner  to  the  damage  of  their  land,  an 
action  lies.  An  owner  may  dig  upon  or  cultivate  his  own 
land  at  his  pleasure,  though  he  cut  off  or  open  water  circulat- 
ing or  dead  under  the  earth,  to  his  neighbor's  injury.  Such 
water  is  not  different  from  the  earth  itself;  he  owns  it.  Ha 
does  not  own  the  water  of  a  surface  stream,  and  cannot  set  it 
back  to  another's  injury  without  liability. 

The  defendants  also  insist  that  the  injury  might  be  reme- 
died by  the  plaintiff  at  small  cost  by  digging  a  drain  along 
the  embankment,  tf  this  were  true,  he  is  not  bound  to  do  it 
As  the  defendants  caused  the  damage  without  authority,  and 
for  their  own  benefit,  they  should  find  the  remedy  at  their  own 
expense.  They  might  have  purchased  more  land  in  which  to 
make  the  ditch  if  they  have  no  ground  now,  or  purchased  the 
right  to  flow  the  land  of  their  neighbor:  Earl  v.  De  Hart,  18 
N.  J.  Eq.  280;  Washburn  on  Easements,  358. 

I  have  thus  examined  all  the  grounds  on  which  the  right  to 
do  this  injury  is  based,  and  deem  them  all  untenable.  The 
defendants  having  violated  the  rights  of  the  plaintiff,  and 
flowed  his  land  to  his  damage,  law  and  justice  alike  require 
that  they  should  pay  that  damage.  It  is  urged  by  the  defend- 
ants' counsel  that  if  mill-owners  are  held  responsible  for  such 
damages,  many  of  the  mills  may  be  ordered  to  be  abated  and 
destroyed.  Not  so;  for  probably  no  such  right  has  ever  before 
been  claimed.  But  the  answer  to  such  an  objection  is  pr^ 
cisely  the  same  as  would  be  given  in  case  of  injury  by  any 
other  mode  of  flooding  a  person's  land  for  which  they  who 
cause  it  are  confessedly  liable.  If  they-  have  flooded  it  for 
more  than  twenty  years,  they  have  the  right  to  continue,  od 
the  legal  presumption  of  a  grant.  Otherwise,  if  they  will  ob- 
struct the  natural  flow  of  an  open  running  stream  for  their 
own  profit,  they  must  see  to  it  that  they  do  not  thereby  flood 
their  neighbor's  land  to  his  injury.  For  any  light,  trivial 
damage  by  flowing  over  or  through  the  bank,  no  court  of 
equity,  in  the  exercise  of  a  conceded  discretion  on  that  subject 
would  interfere  by  injunction  or  by  order  to  abate;  for  a  sub- 
stantial injury,  they  would,  as  they  should,  grant  relief.    A 
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court  of  equity  will  always  see  that  substantial  justice  is  done; 
it  does  not  execute  even  legal  rights  when  to  do  so  would  be 
oppressive,  but  leaves  the  party  to  his  remedy  at  law.  The 
judgment  should  be  reversed  and  a  new  trial  ordered,  costs  to 
abide  the  event. 

Judgment  reversed  and  new  trial  awarded. 

Davies,  C.  J.,  and  Morgan,  J.,  dissented. 


Hjvawiav  Ownxr  is  Lzablb  FOB  Damaok  Causxd  bt  HIS  AoT  III  build* 
ing  a  dam,  and  the  \2k1a,  so  that  by  percolation  the  lands  of  another  are  injured: 
Wmporia  ▼.  Btdaai,  26  Kan.  612;  WUmm  v.  New  Bedford,  106  Mass.  267; 
Morm  ▼.  Manhallt  13  Allen,  290;  TVuctou  ▼.  TonmanB,  60  Barb.  319;  8.  0., 
46  N.  Y.  363;  Losee  ▼.  BwJuinan,  61  Barb.  113;  &  C,  61  N.  Y.  481;  Pkux  ▼. 
Ubmter^  66  Id.  103|  Rothery  ▼.  New  York  B.  Co.,  24  Hon,  173,  all  dting  the 
principal  eaae.  To  the  point  that  persons  are  liable  for  acta  upon  their  own 
Uad  which  oaoae  injury  to  another,  see  note  to  Hay  v.  Cohoea  Company,  61 
Am.  Dea  282;  and  the  principal  case  cited  in  If  egg  ▼.  Lkhi,  8  Abb.  N.  C. 
aeO;  &  0.,  80  N.  Y.  683;  Si.  Peter  r.  Deniaon,  68  Id.  423. 
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Taut  TO  PlKOPiRTr  will  Vest  in  Won,  Tnouon  Purchassd  by  her  with 
mooey  adTinced  by  her  husband,  if  for  use  in  a  bosiness  which  he  per- 
mits her  to  hold  oat  to  the  world  as  being  transacted  on  her  separate 
aoooont.  By  allowing  her  to  deal  with  such  money  and  property  as  her 
own,  he  estops  himflelf  to  afterwards  deny  her  au^ority  and  ownership 
as  against  parties  who  have  relied  thereon  in  dealing  with  her. 

Action  for  the  possession  of  certain  personal  property.  The 
opinion  fully  states  the  facts. 

By  Court,  Davies,  C.  J.  This  action  was  brought  to  recover 
the  possession  of  certain  personal  property  enumerated  in  the 
complaint  The  plaintiff  was  a  married  man,  and  was  living 
at  Huntington,  Suffolk  County.  His  wife,  Almira  Sammis, 
with  his  consent,  left  him  in  the  spring  of  1853  and  removed 
to  the  city  of  Brooklyn,  where  she  opened  a  boarding-house, 
and  carried  on  the  same  until  the  year  1860  as  a  feme  soUj 
when  the  plaintiff  moved  to  Brooklyn,  and  he  and  his  wife 
again  lived  together.  It  appeared  on  the  trial  that  the  plain- 
tiff let  his  wife  have,  on  leaving  Huntington,  some  furniture 
to  keep  boarding-house  with,  and  she  kept  such  boarding- 
house  for  the  period  of  seven  years.  The  plaintiff  testified 
that  all  the  furniture  in  the  houses  kept  by  his  wife  belonged 
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to  ham;  that  8ome  of  it  was  brought  from  Huntiagioo,  and  the 
vest  he  either  parchased  for  her  or  gave  her  money  to  buy  it 
ivith.  It  appeared  that  in  the  spring  of  1857,  Mrs.  Saminis, 
wishing  to  remove  to  another  house,  purchased  from  a  Mrs. 
Strong  the  gas-fixtures,  the  chandeliers,  and  all  the  grates  in 
the  parlors  of  the  houses  Nos.  105  and  107  Pineapple  Street, 
Brooklyn,  to  which  houses  Mrs.  Sammis  removed  in  the 
spring  of  1857,  and  occupied  the  same  as  a  boarding-house 
until  the  spring  of  1860.  The  grates,  etc.,  amounted  to  the 
«um  of  six  hundred  dollars;  and  she  also  purchased  of  Mrs. 
-Strong  a  piano  for  the  price  of  two  hundred  dollars,  making 
in  all  the  sum  of  eight  hundred  dollars.  To  secure  this  sum, 
fihc  gave  to  Mrs.  Strong  a  chattel  mortgage  on  all  the  property 
mentioned  in  the  schedule  annexed  thereto,  described  as  then 
t)eing  in  the  house  No.  45  Concord  Street,  and  about  to  be 
removed  to  the  premises  Nos.  105  and  107  Pineapple  Street. 
It  is  not  necessary  further  to  refer  to  this  mortgage,  as  another 
one  was  given  on  the  first  day  of  May,  1858,  and  under  which 
the  defendant,  as  the  agent  of  Mrs.  Strong,  had  possession  of 
the  goods,  etc.,  mentioned  in  the  complaint,  and  claims  to 
hold  the  same.  It  would  appear  that  on  this  latter  day  the 
indebtedness  of  Mrs.  Sammis  to  Mrs.  Strong  had  been  rednoed 
to  six  hundred  dollars.  On  the  1st  of  May,  1858,  Mrs.  Sam- 
mis executed  a  chattel  mortgage  to  Mrs.  Strong  to  secure  said 
balance  of  six  hundred  dollars  upon  certain  goods,  etc.,  therein 
described  as  then  being  in  the  house  and  premises  Nos.  105 
and  107  Pineapple  Street,  Brooklyn,  and  which  articles  were 
mainly  those  enumerated  in  the  previous  mortgage,  and  in 
addition,  the  rosewood  piano  purchased  by  Mrs.  Sammis  of 
Mrs.  Strong  the  spring  previous. 

The  mortgage  was  given  to  secure  the  sum  of  six  hundred 
dollars;  one  hundred  dollars  to  be  paid  on  the  Ist  of  July 
then  next,  one  hundred  dollars  to  be  paid  on  the  first  day  of 
September  then  next,  and  the  balance,  four  hundred  dollaes, 
-on  the  first  day  of  May,  1859.  And  it  was  declared  in  the 
mortgage  that  said  sum  of  six  hundred  dollars  was  part  of  the 
consideration  or  purchase-money  of  said  goods  and  chattels 
sold  by  said  party  of  the  second  part  to  said  party  of  the  first 
part.  Default  having  been  made  in  the  payment  of  the  money 
secured  by  said  mortgage,  the  mortgagee,  through  the  defend- 
ant as  her  agent,  took  possession  of  the  property  covered  by 
the  mortgage,  and  had  such  possession  at  the  time  the  same 
was  taken  by  the  sheriff  under  the  plaintiff's  claim  in  this  ao- 
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lion  and  deHTwed  to  fahn.  The  judge  charged  the  jury  that 
tbere  was  no  express  consent  of  the  plaintiff  fer  hiv  mh  to  exe- 
cnte  the  mortgages  read  in  evidence;  bvt  it  waa  fw  the  jnrj  to 
Bay  whether  the  plaintiff  had  ratified  the  mortgagea  given  by 
faiB  wife  to  Lonisa  P.  Stmng;  if  they  so  found,  their  verdict 
most  be  for  the  defendant;  if  not,  Ibr  the  plaintiff  for  nominal 
damages.  The  plaintiff's  counsd  excepted  to  that  part  of  tha 
charge  as  to  the  ratification  of  the  mortgages  or  either  ot  them^ 
and  said  counsel  also  requested  the  judge  to  charge  the  jury  ^ 
tbat  the  only  question  for  them  to  determine  was  the  amount 
of  damages,  and  that  he  should  order  a  verdict  for  the  {dain- 
tiff,  but  the  judge  refiised  so  to  do,  and  the  plaintiff's  counsel 
excepted  to  the  refasal  of  the  judge  so  to  charge. 

The  jury  found  for  the  defendant,  and  assessed  the  value  of 
the  goods  taken  by  the  plaintiff,  and  judgment  was  thereupon 
entered  against  him,  which  on  appeal  was  affirmed  at  the 
general  term,  and  the  plaintiff  now  appeals  to  this  court 

The  judge  rightfully  refused  to  charge  that  the  only  quee-* 
tion  for  the  jury  to  determine  was  the  amount  of  damages,  and 
he  properly  refdsed  to  order  a  verdict  for  the  plaintiff.  There 
was  not  a  seintiUa  of  evidence  justifying  the  plaintiff's  ciaim 
to  the  ownership  of  the  piano.  Whatever  might  be  said  to 
sustain  his  claim  as  owner  of  the  remaining  property  covered 
by  the  mortgage  from  his  wife  to  Mrs.  Strong,  there  was  noth- 
ing to  sustain  his  claim  as  owner  of  the  piano.  It  was  pur^ 
chased  by  his  wife  while  carrying  on  business  on  her  owtk 
account,  and  a  mortgage  given  to  secure  the  payment  of  the^ 
purchase-money.  It  is  difficult  to  see  upon  what  principle  the  • 
plaintiff  can  recover  the  possession  of  this  piano  from  the  ven- 
dor when  the  same  was  pledged  by  the  purchaser  to  the  vendor 
as  security  for  the  payment  of  the  purchase-money  without 
payment  thereof,  or  an  ofier  or  tender  of  such  payment. 
Clearly  the  plaintiff  had  not  a  shadow  of  title  to  the  piano,  or 
right  to  its  possession. 

In  reference  to  the  other  property  covered  by  the  mortgage^ 
assuming  the  ground  taken  by  the  plaintiff  to  have  been  es^ 
tablished,  namely,  that  he  furnished  the  money  for  the  pur^ 
chase  of  the  same,  and  that  technically  he  was  the  owner 
thereof,  then  the  question  recurs,  whether  the  plaintiff  has  so. 
dealt  with  this  property,  by  holding  out  to  the  world  that  hia 
wife  was  the  owner  of  this  property,  and  permitting  her  thus  Uk 
deal  with  it,  as  to  estop  him  from  now  asserting  Co  the  contrary^ 
For  seven  years  the  plaintiff  permitted  his  wife  to  live  sepa^ 
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rately  from  himself^  to  carry  on  an  ezteosiye  bnsinefls  in  her 
own  name  and  apon  her  own  account,  to  make  porchaseB  of 
property,  and  to  deal  with  the  same  as  her  own.  It  is  true 
he  famished  her  with  money,  but  under  the  circumstances 
disclosed  it  must  be  regarded  in  the  aspect  of  a  loan  by  him 
to  her,  and  the  result  did  not  follow  that  the  property  she  pur- 
chased with  that  money  solely,  as  it  mingled  with  her  own 
earnings,  became  that  of  her  husband.  Under  our  statutes, 
and  the  construction  which  has  been  put  upon  them,  it  was 
competent  for  the  plaintiff^s  wife  to  transact  business  as  a 
feme  «oIe,  and  the  property  acquired  by  her  in  the  prosecution 
of  such  business,  or  purchased  for  its  management,  became 
her  property,  subject  to  her  disposal  and  control. 

It  was  said  by  the  learned  judge  who  wrote  the  dissenting 
opinion  in  this  case,  in  the  case  of  Oovlding  v.  Datfideonj  26 
N.  Y.  622:  ''The  transaction  stated  in  the  complaint  in  the 
present  case  occurred  in  1852,  after  those  statutes.  They  are 
to  be  taken  to  be  actual  and  bona  fide  sales  and  transfers  of 
property  to  the  defendant,  who  was  then  a  married  woman. 
She  became  by  these  transfers  the  owner  of  these  goods,  and 
although  she  was  incapable  of  any  agreement,  express  or  im- 
plied, to  pay  for  them,  yet  that  was  merely  on  account  of  the 
existence  of  a  legal  rule  or  maxim.  The  delivery  of  the  goods 
to  her,  at  her  request,  under  the  statute  which  made  them  hers 
and  not  her  husband's,  was  a  good  consideration,  out  of  which 
an  implied  promise  would  at  once  have  arisen,  had  it  not  been 
suspended  by  the  rule  of  law  as  to  her  disability  to  make  an 
executory  agreement." 

It  is  clear,  therefore,  that  Almira  Sammis  was  the  owner  of 
the  property  purchased  by  her,  and  used  by  her  in  carrying 
on  the  business  of  keeping  a  boarding-house  in  the  city  of 
Brooklyn.  The  circumstance  that  the  plaintiff  furnished  her 
a  portion  of  the  money  to  make  those  purchases  in  no  sense 
vested  the  title  of  the  property  purchased  in  him.  He  and 
his  wife,  under  the  circumstances,  and  under  our  statutes, 
stood  as  strangers  to  each  other,  and  there  is  no  evidence  that 
she  acted  as  his  agent,  or  held  herself  out  as  such.  With  his 
knowledge  and  assent  she  held  herself  out  to  the  world  as 
principal,  and  he  cannot  now  be  permitted  to  set  up  the  con- 
trary. 

But  assuming  that  the  plaintiff's  wife  had  no  legal  capacity 
to  execute  these  mortgages,  how  does  that  fietct  better  his  con- 
dition?   To  maintain  this  action  he  has  to  establish  his  own- 
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to  the  property  covered  by  the  mortgage.  ThiB  he  has 
fiuled  to  do.  The  defendant  was  in  poeseBsion,  and  by  the  act 
and  with  the  consent  of  the  nominal  and  legal  owner,  and  that 
possession  cannot  be  disturbed  but  by  one  having  a  better 
title.  This  plaintiff  has  no  title  whatever.  The  doctrine  is 
well  settled,  '^  When  you  will  recover  anything  from  me,  it  is 
not  enough  for  you  to  destroy  my  title,  but  you  must  prove 
your  own  better  than  mine,  for  without  a  better  right,  melioT 
csl  conditio  po8Hdenti8*\'  Broom's  Legal  Maxims,  323. 

But  the  judge  at  the  trial  very  correctly  left  it  to  the  jury  to 
■ay  whether  the  plaintiff  had  ratified  the  mortgage  given  by 
his  wife  to  Louisa  P.  Strong,  and  that  if  they  found  he  did, 
then  that  the  plaintiff  could  not  recover.  The  proposition  of 
law  contained  in  this  charge  is  not  only  sound  in  morals,  but 
abundantly  sustained  by  authority.  That  a  married  woman 
may  effectually  dispose  of  property  which  is  either  hers  or 
treated  by  her  husband  as  hers  is  clearly  to  be  implied  from 
the  case  of  Edgerton  v.  ThomaSy  9  N.  Y.  40.  There  a  mortgage 
by  the  wife  of  a  husband's  goods  was  holden  valid,  the  hus- 
Iwmd  standing  by  and  assenting  to  it.  The  assent  of  the 
husband  was  only  important  as  estopping  him  from  claiming 
the  goods  as  his  own  after  permitting  the  wife  to  deal  with 
ibem  as  hers.  See  also  Sherman  v.  Elder j  24  Id.  881;  Smith 
V.  Knapp,  27  Id.  277;  Buckley  v.  WeUs,  33  Id.  618.  Subsequent 
ratification  is  the  equivalent  of  original  authority  or  assent, 
and  the  jury  having  found  as  matter  of  fact  that  the  plaintiff 
did  assent  to  the  execution  of  this  mortgage  to  Mrs.  Strong, 
to  secure  a  bona  fide  debt  owing  by  his  wife  to  her,  he  cannot 
now  be  permitted  to  set  up  that  his  wife  was  not  the  owner  of 
the  property  thus  pledged,  and  had  no  legal  capacity  to  exe* 
cute  the  mortgage.  Not  having  spoken  when  it  was  his  duty 
to  speak,  he  must  now  be  silent.  The  judgment  appealed 
from  must  be  affirmed,  with  costs. 

Judgment  affirmed. 

Huirr  and  Smith,  JJ.,  dissented. 


The  TuacKFAL  oiss  n  cited  io  no  taar  ttefeid  la  tiie  eifttabm,  ia 
Bombaekr.  8tMm»,  4  Abb.  App.  104;  8.  a,  S8  How.  Fir.  S82|  S  K^yM,  SBi 
Md  Albe^  r.  DeyiH  44  N.  Y.  340. 
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SCHULTZ   V.   SCHULTK. 

WiuWhiob  mmm  budi  Lost  or  DanntorBO  a^iiast  mwUbamk 
ta^  knowledge  or  oooMat  mmj  be  estebliihed  m  Ids  will, 
Um  or  dettnutioii  took  plaoo  prior  or  ■abooqueat  to  hk  iltc«Mi\  and  tb» 
£Mt  of  raoh  Ion  or  destmction  may  be  proved  m  well  bj  ouvninsteiitud 
as  by  poeitiTe  eridenoe. 

AcnoN  to  oBtabllBh  will.    The  opmion  sUtas  the  Cnets. 
NeUon^  for  the  appellanta. 
Wager^  for  the  respondentB. 

By  Court,  Davteb,  C.  J.  This  aotkm  is  iiiBtitated  to  estab- 
liBh  the  will  of  Frederick  tSchnlts,  decoaBed,  on  the  gromid 
that  the  Bame  haB  been  loBt  or  doBtroyed  by  acddent  or  de- 
flign.  ThiB  action  waB  tried  by  the  conrt  without  a  jury,  and 
the  following  factB  found:  That  Frederick  Schull^  on  the 
twenty-third  day  of  October,  1868,  duly  made  and  executed 
hiB  laBt  will  and  toBtament  in  writing  in  due  form  of  law,  as 
a  will  of  real  and  perBonal  estate,  and  the  eame  was  duly  at- 
tested; by  the  terms  of  which  he  did  dispose  of  all  his  real 
and  personal  estate,  and  after  the  execution  thereof  he  de- 
Urered  the  same  to  Frederick  B.  Schultz  as  custodian,  to  be 
by  him  retained;  that  Frederick  B.  Schultz  took  Buch  will  to 
hold  and  preserve,  and  carried  the  same  to  his  reeidence  for 
that  purpose;  that  the  provisions  of  that  will  are  clearly  and 
distinctly  proved  by  the  testimony  of  two  credible  witnesses, 
and  are  set  forth  in  the  testimony  in  the  record;  that  on  the 
twentieth  day  of  September,  1865,  the  said  Frederick  Schults 
departed  this  life  without  having  made  any  other  will,  and 
leaving  him  surviving  his  widow,  Elizabeth  Schultz,  and  his 
children,  John  F.  Schultz,  William  Schultz,  and  Eliza  J.  Teal, 
his  only  heirs  at  law  and  next  of  kin.  And  the  court  found 
as  matter  of  law  that  the  foregoing  evidence  was  not  suffi- 
cient to  show  that  the  said  last  will  and  testament  was  in 
existence  at  the  time  of  the  decease  of  Frederick  Schultz,  or 
that  the  same  was  fraudulently  destroyed  in  the  lifetime  of 
the  testator,  and  decided  that  the  complaint  should  be  dis- 
missed, and  rendered  judgment  for  the  defendants,  which 
judgment  on  appeal  was  aflSrmed  at  the  general  term.  The 
plaintiffs  now  appeal  to  this  court. 

The  provisions  of  the  Revised  Statutes  of  this  state  appli- 
table  to  the  case  now  under  consideration  are  as  follows: — 
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**  See»  87.  Ji^  will  in  writings  except  in  oasea  hereinaftef 
mentioned,  nor  any  part  thereof  shall  be  revoked  or  altered 
cftkefwibe  than  by  Bome  other  will  in  writing,  or  ■ome  other 
writitig  of  the  teetator  declaring  such  revocation  or  alteration, 
and  executed  with  the  same  formalities  with  which  the  will  it^ 
•elf  was  required  by  law  to  be  executed;  or  unless  such  will  be 
burnt,  torn,  canceled,  obliterated,  or  destroyed,  with  the  intent 
and  for  the  purpose  of  revoking  the  same,  by  the  testator  him- 
self, or  by  akiother  person  in  his  presence  by  his  direction  and 
consent;  and  when  so  done  by  another  person,  the  direction 
and  consent  of  the  testator,  and  the  fa/ci  of  such  ixyury  or  de- 
Btruction,  shall  be  proved  by  at  least  two  witnesses."  Section 
M  enacts:  *^  Whenever  any  will  of  real  or  personal  estate 
iball  be  lost  en:  destroyed  by  acoident  or  design,  the  supreme 
«ocirt  shall  have  power  to  take  proof  of  the  execution  and 
vaMdity  of  such  will,  and  to  establish  the  same,  as  in  the  case 
of  lost  deeds."  Section  90  declares  that ''  no  will  cf  any  testator 
who  shall  die  after  this  chapter  shall  take  effect  as  a  law  shall 
be  allowed  to  be  proved  as  a  lost  or  destroyed  will  unless  the 
tfame  shall  be  proved  to  have  been  in  existence  at  the  time  of 
the  death  of  the  testator,  or  be  shown  to  have  been  fraudu- 
lently destroyed  in  Ibe  lifetime  of  the  testator,  nor  unless  its 
inrovieions  shall  be  clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses,  a  correct  copy  or  draught  being  deemed 
equivalent  to  one  witness":  3  R.  S.,  5th  ed.,  p.  144,  etc. 

The  existence  of  the  will  of  this  testator,  its  due  execution 
and  its  provisions,  were  clearly  and  distinctly  proved  in  the 
manner  required  by  law.  If  the  will  had  remained  in  the  cus- 
tody of  the  testator,  or  it  had  appeared  that  after  its  execu- 
tion he  had  had  access  to  it,  the  presumption  of  law  would  be, 
from  the  fact  that  it  could  not  be  found  after  his  decease,  that 
the  same  had  been  destroyed  by  him  animo  revocandi:  Jaek" 
mm  V.  BeUs,  6  Wend.  173;  Idky  v.  Bawenj  11  Id.  227;  Knapp 
▼.  Knapp^  10  N.  Y.  276.  But  that  presumption  is  entirely 
overcome  and  rebutted  when  it  appears,  as  it  did  in  the  pres- 
ent case,  that  upon  the  execution  of  the  will  it  was  deposited 
by  the  testator  with  a  custodian,  and  that  the  testator  did  not 
thereafter  have  it  in  his  possession,  or  have  access  to  it.  It  is 
undeniable,  therefore,  that  the  testator  himself  did  not  burn, 
tear,  cancel,  obliterate,  or  destroy  the  will.  It  does  not  appear, 
nor  is  it  pretended,  that  it  was  done  by  another  person  in  his 
presence  by  his  direction  and  consent.  At  any  rate,  such 
injury  or  destruction  has  not  been  proved  by  two  witnesses. 
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It  follows  clearly,  theTefore,  that  the  will  of  thia  testator  baa 
neyer  been  legally  revoked  or  canceled. 

That  it  has  been  lost  or  destroyed  by  accident  or  design  is 
conceded,  and  the  supreme  court  had  therefore  jurisdiction  to 
take  proof  of  the  execution  and  validity  of  the  will,  and  to 
establish  the  same.  But  the  learned  judges  of  the  supreme 
court  have  supposed  that  it  could  not  be  established  unless 
there  was  afEumative  proof  that  the  will  was  in  existence  at 
the  time  of  the  testator's  death,  or  that  it  was  shown  that  it 
was  fraudulently  destroyed  in  the  testator's  lifetime.  Both 
or  either  of  these  propositions  may  be  established,  as  well  by 
circumstantial  as  positive  evidence: — 

1.  As  to  the  existence  of  the  will  at  the  time  of  the  testator's 
death,  we  have  the  conceded  fact  of  the  execution  of  the  will, 
and  of  the  deposit  of  the  same  with  a  custodian  for  safe-keep- 
ing. The  custodian  testifies  that  after  it  was  delivered  to 
liim  at  the  time  of  its  execution,  he  never  parted  with  its  pos- 
-sessiony  but  locked  it  in  a  trunk,  and  supposed  it  was  there 
at  the  time  of  the  testator's  death.  Upon  search  made  for  it 
after  his  death,  it  could  not  be  found.  There  is  not  a  aciniiUa 
of  evidence  or  a  circumstance  to  show  that  the  testator  ever 
had  possession  of  the  will  afl»r  its  execution  and  delivery  to 
the  custodian.  It  follows,  therefore,  as  a  legal  conclusion,  that 
the  will  was  in  existence  at  the  time  of  his  death  (if  not  then 
fraudulently  destroyed  or  lost),  in  which  event,  it  being  now 
lost  or  destroyed  either  by  accident  or  design,  it  should  be 
established  as  a  valid  will. 

2.  If  the  will  was  not  in  existence  at  the  time  of  the  testa- 
tor's death,  then  it  follows  equally  clear  that  it  must  have 
been  fraudulently  destroyed  in  his  lifetime,  or  lost.  The  fraud 
mentioned  and  referred  to  in  this  connection  is  a  fraud  upon 
the  testator  by  the  destruction  of  his  will  so  that  he  should 
die  intestate,  when  he  intended  and  meant  to  have  disposed 
of  his  estate  by  will,  and  never  evinced  any  change  of  that 
intent.  It  is  undeniable  from  the  facts  in  the  record  that 
cither  this  will  was  in  existence  at  the  time  of  the  death  of 
the  testator,  or  that  it  had  been  destroyed  in  his  lifetime 
without  his  knowledge,  consent,  or  procurement,  or  acciden- 
tally lost.  If  so  destroyed,  it  was  done  fraudulently  as  to  him, 
and  in  judgment  of  law  the  legal  results  are  the  same  pre- 
cisely as  if  it  had  continued  in  existence  up  to  the  time  of 
his  death.  In  either  contingency,  it  was  his  last  will  and 
testament,  and  its  loss  or  destruction,  either  by  accident  or 
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design^  being  proreiiy  it  ifl  the  duty  of  the  oourt  to  establish  it 
as  the  will  of  this  testator.    The  judgment  of  the  supreme 
court  should  be  leyersed,  and  a  new  trial  ordered,  costs  to 
abide  the  event 
Judgment  reversed  and  new  trial  awarded. 


Tn  mciPAL  oin  n  cmn  to  the  point  that  a  will  wbioh  bao  ben 
loeit  or  deetroyed  eontmy  to  or  withont  the  will  of  the  teetator  may  be 
proved  ee  hie  will  apon  proof  of  the  leote:  Okmam  t.  CkmmM,  S7  K.  T.  70| 
(JoUw.  Omrlay,  79 U.  (»At  8.  a,  9  Ham  497)  ffmJtr.  iVoH;  SUL  199. 
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NORTH  CAROLINA. 


Davis  v.  Shaybb. 

[PHXLun's  Law,  VL] 

WwEMM  BftBOR  Don  SOT  Afprab  ufov  Rioord  tmuRnitUd  to  &•  tn*^ 
lata  oonrt,  the  Judgment  below  moat  be  affirmed. 

Bhtbt  upon  Trial  Dockbt  ov  Word  "  JxTsn'r,'*  Madm  a  Ons  Govrt 
in  acoordanoe  with  its  regular  rules  and  practice,  ia  aa  entry  of  a  regular 
Judgment,  and  cannot  be  vacated  at  a  subsequent  term  of  the  oourL 
The  facts  connected  with  the  making  of  such  entry  are  to  be  found  by 
the  court  below,  whose  finding  thereupon  cannot  be  rcTiewed  by  ttte 
supreme  court. 

Bhtrt  of  Judomxnt  is  Mkrklt  MmoRiAL  ov  What  Jodomkht  was;  bat 
the  Judgment  itself  is  not  what  may  be  entered,  but  is  what  ia  considered 
and  delivered  by  the  court. 

Appeal  from  an  order  of  the  Rowan  Buperior  coori.  The 
opinion  states  the  case. 

Blaehnery  for  the  plaintiff. 

Wilson^  for  the  defendant. 

By  Court,  Reade,  J.  This  was  a  motion  to  vacate  a  judg- 
ment which  the  defendant  alleged  to  be  irregular. 

If  there  was  error,  it  does  not  appear  in  the  record  sent  up, 
and  unless  error  appear,  the  judgment  must  be  affirmed:  Walr 
ion  V.  Smith,  8  Ired.  520. 

The  facts  as  stated  by  his  honor  are,  that  the  plaintiff  sued 
out  a  writ  in  debt.  At  the  return  term,  the  defendant,  on  ac- 
count of  the  inadvertence  of  his  counsel,  did  not  appear.  At 
a  subsequent  term,  there  was  upon  the  trial  docket  an  entry, 
^Judg't."    From  this  memorial  of  the  judgment,  the  clerk 
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mfler  oonrt  tranafened  the  case  to  the  execution  docket,  stated 
the  debt,  inteiest,  and  costs,  and  issued  execution.  His  honor 
heard  evidence  as  to  the  proceedings  when  the  aforesaid  entry 
was  made,  and  refused  to  vacate  the  judgment,  upon  the 
ground  that  he  had  no  power  to  do  so.  And  he  directed  the 
clerk  to  enter  up  a  formal  judgment  nunc  pro  iu/ne. 

It  does  not  appear  in  the  statement  made  by  his  honor,  as 
regularly  it  ought  to  appear,  what  were  the  proceedings  when 
the  said  entry  was  made,  so  as  to  enable  the  court  to  see 
whether  the  judgment  was  regular  or  irregular.  If  it  was 
regular,  that  is,  according  to  the  course  and  practice  of  the 
courts,  his  honor  had  no  power  to  vacate  it  But  if  it  was 
irregular,  that  is^  contrary  to  the  course  and  practice  of  the 
courts,  he  had  the  power  to  vacate  it:  Bender  v.  AskeWj  8  Dev. 
149  [22  Am.  Dec.  7U]. 

Jhere  are  no  facts  stated  firom  which  it  appears  to  have 
been  irregular;  and  it  does  not  appear  that,  after  a  fall  hear- 
ing of  the  case,  his  honor  found  it  to  be  regular,  and  directed 
the  clerk  to  enter  it  in  proper  form  nunc  pro  tune.  The  find- 
ing of  the  facts  was  for  his  honor,  and  it  is  not  for  this  court  to 
collect  the  &ct8  from  evidence  transmitted  with  the  case.  AU 
that  is  proper  for  this  court  to  do  is  to  decide  whether  from 
the  (sLCis  found  by  his  honor  the  judgment  was  regular  or 
irregular.  It  is  to  be  regretted,  therefore,  that  his  honor  did 
not  state  more  fully  the  facts  found  by  him.  Evidently  this 
defect  was  intended  to  be  supplied  by  transmitting  the  evi- 
dence itself,  so  that  this  court  could  see  the  evidence  upon 
which  his  honor  acted.  But  this  imposes  upon  this  court  the 
duty  of  finding  the  facts,  which  it  is  incompetent  to  do.  It 
may  be  proper,  however,  to  state  that,  in  looking  to  the  affida- 
vits which  accompany  the  case,  we  find  it  stated  by  the  plain- 
tifi*'s  attorney,  who  entered  the  judgment,  that  it  was  ^'  entered 
in  open  court,"  and  by  the  clerk, "  that  the  judgment  was  taken 
in  accordance  with  the  regular  rules  and  practice  of  the  courf 
If  these  were  found  by  his  honor  to  be  true,  as  we  suppose 
they  were,  then  the  judgment  was  regular,  and  the  court  had 
no  power  to  vacate  it. 

It  was  insisted  on  in  the  argument  that  the  entry  "  Judg't," 
no  matter  when  or  how  entered,  was  not  a  judgment  at 
all.  If  that  be  so,  it  will  avail  the  defendant  nothing,  because 
a  judgment  is  not  what  may  be  enured,  but  it  is  what  is  con- 
sidered and  delivered  by  the  court.  The  entry  is  a  memorial 
of  what  the  judgment  was.    If  there  had  been  no  entry  at  all, 
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It  would  hare  been  competent  for  his  honor  to  have  it  entered 
fiwne  pro  tunc,  upon  his  being  satisfied  that  judgment  was  in 
Cftct  deliTered. 

The  entry  ^^  Jndg't "  was  a  note  or  memorandum  of  what 
the  judgment  of  the  court  was,  from  which  the  clerk  should 
enter  the  judgment  in  form  after  court  And  this  is  acooid- 
ing  to  the  course  and  practice  of  our  courts:  Oibome  v.  Taomer^ 
6  Jones,  440;  StaU  y.  MeAlpin,  4  Ired.  140. 

Judgment  affirmed. 

Sktbt  ov  "Judomxht"  bt  Glxek  d  MxMOBAirDiTM  whioh  may,  m  h«- 
twaui  tha  plaintiff  and  defendant,  be  put  in  the  shape  of  a  fonnal  Jadgment 
at  any  time:  Jaeolfm  ▼.  Bwrgwyn,  63  K.  0.  194;  Dkk  t.  Diekmm,  63  Id.  490, 
both  citing  the  principal  case.  Bot  in  MoiUgomajf  r,  Murpkif,  81  Am.  Deo. 
6G2;  it  was  eaid  that  the  coort  wiU  not  lanotion  an  eztenaion  of  the  practice  of 
clerks  to  take  minntes  and  docket  entries  of  proceedings,  and  to  sabseqnently 
enter  them  at  length  in  technical  langnage,  according  to  established  for^s, 
in  a  case  in  which  the  derk  made  the  single  entry  of  **  judgment,"  and  then, 
oat  of  court,  fixed  the  liabili^  of  the  parties  from  mere  recollection  as  to 
how  the  Jadgment  shoold  be  entered  at  length. 

Tmi  PRDIGEPAL  GA81  u  cincD  in  Cfram/ord  ▼.  Bank  qf  WUmSngttmf  PhiU. 
(N.  0.)  139,  Foard  r.  Alexander,  64  N.  0. 70,  lAWadddlr.  Wood,  64  Id.  628^ 
to  the  point  that  a  jadgment  by  defaolt,  properly  taken  aooording  to  tte 
regular  coarse  and  practice  of  the  court,  ought  not  to  be  set  aside.  It  ii 
tlso  approved  and  followed  in  8haiiye  r.  RkiUU,  PhOL  (M.  a)  Sfiw 


CASES 
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OF 


OHIO. 


Fowler  v.  Tbbbein. 

fl6  OHIO  Statb,  49B.J 
DbBD    of    RkAL    BbTATS    MaDB     without    CoiifllBKBAnQV    BT    HUBBAKB 

DnacTLT  TO  his  Wifb  ia  yoid  both  at  law  and  in  oqnity.  Such  deed, 
though  made  with  intent  to  defraad  creditors,  is  not  a  "  transfer,  coo- 
▼eyanoe,  or  assignment "  within  the  meaning  of  the  Ohio  act  of  1869 
r^gnlating  assignments  for  the  benefit  of  creditors;  and  judgment  credi- 
tcfs  of  the  hnsband  csnnot  therefore  be  prevented  by  it  from  acqniring^ 
priorities  of  lien  by  the  levy  of  executions  upon  the  premises. 

Ebbor  to  the  superior  court  of  Montgomery  County.  In 
August,  1861,  Daniel  Schlenker  executed  a  deed  for  certain 
lands  to  bis  wife,  making  the  deed  dL«*ectIy  to  her  without  the 
intervention  of  a  trustee.  At  the  Deosmber  term,  1861,  of  the 
superior  court,  Trebein  and  others,  the  defendants  in  error^ 
recovered  judgments  against  said  Schlenker,  and  caused  exe- 
cutions to  be  issued  on  the  same,  and  levied  upon  the  prem- 
ises described  in  the  deed.  The  jud{;ment8  remained  unpaid 
and  in  full  force.  At  the  time  of  thd  execution  of  the  deed, 
Schlenker  was  indebted.  The  queslion  in  the  present  case 
was  as  to  the  distribution  of  a  certai  i  sum  of  money  in  the 
hands  of  the  master  after  paying  off  a  mortgage  upon  the  prem- 
ises, which  had  been  sold  under  fore<  losure.  On  the  14th  of 
April,  1864,  Olwin,  one  of  the  creditois  of  Schlenker,  obtained 
from  the  probate  court  an  order  appointing  Fowler,  the  plain- 
tiff in  error,  assignee  to  recover  possec  sion  of  the  property  and 
administer  it  for  the  benefit  of  Schlenker's  creditors.  At  the 
April  term,  the  superior  court  held  tl  «t  said  deed  was  made 
with  intent  to  hinder,  delay,  and  d  \4ind  the  creditors  of 
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Schlenker,  and  was  fraudulent  and  void  as  agaiuBt  the  claims 
of  all  his  creditors;  but  did  not  pass  the  legal  title,  and  did 
not  therefore  inure  to  the  equal  benefit  of  all  the  creditors, 
and  entitle  them  to  have  an  assignee  appointed  to  take  pos- 
session of  the  property  and  administer  it  for  their  benefit. 
The  court  also  found  that  the  judgments  of  the  defendants  in 
error  were  liens  upon  the  premises,  and  ordered  the  same  to 
be  paid  out  of  the  moneys  in  tilxe  hands  of  the  master,  prior  to 
and  in  exclusion  of  the  claims  of  01  win  and  other  creditors  of 
Schlenker.  The  error  assigned  was  the  preference  thus  given 
to  the  elder  judgments,  to  the  exclusion  of  other  creditors. 

E.  S.  Young  J  for  the  plaintiffs  in  error. 

Odlin  and  CdkUl^  Craighead  and  Munger,  Peter  P.  Lowe^  and 
/.  A.  Jordan,  for  the  defendants  in  error. 

By  Court,  Scott,  G.  J.  The  plaintifis  in  error  claim  that 
under  section  17  of  the  act  regulating  assignments  (S.  dk 
C.  713),  the  deed  fix>m  Schlenker  to  his  wife,  haying  been 
made  with  the  intent  to  hinder,  delay,  and  defraud  his  credi- 
tors, inured  to  the  equal  benefit  of  all  his  creditors  pro  mto, 
and  that  none  of  them  did  or  could  acquire  priority  by  judg- 
ment and  levy  on  said  premises  after  the  execution  of  the  deed. 
They  further  claim  that  after  the  deed  had  been  declared  by 
the  court  to  have  been  made  with  the  intent  aforesaid,  it  was 
competent  for  the  probate  judge,  upon  the  application  of  a 
creditor,  to  appoint  an  assignee  to  take  charge  of  the  property 
and  administer  it  for  the  benefit  of  creditors,  and  that  the  as- 
signee so  appointed  if  entitled  to  the  moneys  reauining  in  the 
hands  of  the  master. 

The  section  of  tiie  statale  referred  to  reads  as  follows:  ^  AH 
transfers,  conveyanoeSi  ot  assignments  made  with  the  intent 
to  hinder,  delay,  or  defirand  creditors  shall  inure  to  the  equal 
benefit  of  all  creditors  in  proportion  to  the  amounts  of  their 
respective  claims;  and  the  probate  judge,  after  such  transfer, 
conveyance,  or  assignment  shaU  have  beec  declared  by  a 
court  of  competent  jurisdiction  to  have  been  made  wilh  the  in- 
tent aforesaid,  on  the  application  of  any  creditor,  shall  appoint 
an  assignee  according  to  the  provisions  of  this  act,  who,  upon 
being  duly  qualified,  shall  proceed  by  due  course  of  law  to 
recover  possession  of  all  proqperty  so  trausfeired,  oonveyed,  or 
assigned,  and  to  administer  the  same  as  in  other  cases  of  aa^ 
signments  to  trustees  for  the  benefit  of  creditors." 
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Are  the  provifflons  of  this  section  applicable  to  the  pretont 
ease?  If  they  are,  the  court  below  ernd;  but  if  they  are  no*i 
there  was  no  error  in  the  judgment  of  the  court. 

The  conveyance  which  Schlenker  attempted  to  execute  dl* 

rectly  to  his  wife  was  in  law  an  utter  nullity.  The  legal  title 
remained  in  him  as  fully  after  its  execution  as  before.  The 
relation  of  the  parties  inter  se  rendered  them  incompetent  to 
convey  the  legal  title  to  real  estate  directly  from  the  one  to 
the  other.  Such  a  conveyance  from  the  husband  to  the  wife, 
if  founded  upon  a  sufficient  consideration,  might  be  upheld  in 
•equity.  But  in  this  case,  the  deed  has  been  found  by  the  court 
below  to  be  without  consideration.  Even  as  between  the  par- 
ties, then,  and  without  reference  to  creditors,  this  instrument 
purporting  to  be  a  conveyance,  was  simply  void  both  at  law 
and  in  equity.  It  gave  the  assignee  or  grantee  no  rights 
which  she  could  assert  in  any  forum  against  the  assignor  or 
grantor.  It  did  not  in  fact  transfer,  convey,  or  assign  any- 
thing, and  is  therefore  not  within  the  operation  of  the  section 
which  we  have  quoted.  The  statute  was  intended  to  give  a 
particular  operation  and  effect  to  actual  conveyances  and  as- 
signments, which  may  be  valid  as  between  the  parties,  but 
are  in  fraud  of  the  rights  of  creditors.  But  we  suppose  it 
was  not  intended  to  give  to  an  absolute  nullity  the  effect  of  a 
transfer,  conveyance,  or  assignment.  As  in  this  case,  the 
title,  both  legal  and  equitable,  remained  in  the  debtor,  not- 
withstanding the  unexecuted  intention  to  convey  his  lands  to 
his  wife,  his  judgment  creditors  might  well  levy  their  execu- 
tions thereon,  and  the  priorities  of  lien  thus  acquired  cannot 
be  defeated  by  the  general  creditors  who  claim  through  an 
alleged  conveyance,  which  for  want  of  competent  parties  never 
became  operative. 
Judgment  affirmed. 

Day,  Whitb,  Welch,  and  Brinkebhoff,  JJ.,  concurred. 


"Dtaaoi  OoonmrANOS  fbom  HunAirv  to  Wivb:  8m  Wilder  t.  Brooka,  88 
Am.  Dec  49^  note  M,  where  this  nibject  Is  iliicnwed  aA  length;  and  eee  eleo 
«o«e  to  Oooke  r.  Brenumd,  86  Id.  642,  643. 
Ax.  Dna  Vou  XCZ-7 
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Glidden  V.  Taylob. 

[10  Ono  Btatb,  000.1 
HnsAHD  Cabbub  ok  BuBoms  with  Mdmr  ov  Hn  Wivi^  m 
her  agont,  she  giving  no  penoael  attention  to  the  oondnct  thereof,  end 
by  hii  ekill  and  personal  serrioes  makes  large  profits,  part  of  which  he 
implies  to  the  support  of  the  family,  and  the  sorplns  of  which  he  invests 
in  property  purchased  in  her  name,  she  cannot,  in  a  suit  by  his  creditors 
to  snbject  the  property  so  porohased  to  the  payment  of  his  debts,  claim 
the  whole  of  the  property  as  profits  arising  from  her  separate  money. 
Whire  Wme  Suwikbs  her  Monkt  to  bs  Employed  bt  hsb  Husband, 
and  blended  with  his  earnings  so  that  it  cannot  be  separated  therefrom, 
the  most  favorable  position  she  can  be  allowed  to  take  is  that  of  a  pre- 
ferred creditor  in  equity,  as  such  entitled  to  her  money  and  interest. 

Ebrob  to  the  district  court  of  Darke  County.  In  1857  the 
plaintiffs  in  error  recovered  a  judgment  against  the  defendant 
Taylor,  on  which  an  execution  was  issued  in  1862,  and  returned 
unsatisfied.  Subsequently  they  filed  their  petition  against 
Taylor  and  wife  to  subject  to  the  payment  of  their  claims  a 
certain  foundry  and  machine-shop,  and  a  certain  house  and 
lot,  which  they  alleged  to  have  been  purchased  by  Taylor  in 
the  name  of  his  wife,  with  intent  to  hinder  and  delay  his  credi- 
tors. The  district  court  found  that  Mrs.  Taylor  rightfully  and 
without  fraud  as  to  Taylor's  creditors  was  the  holder  and 
owner  of  the  property,  and  dismissed  the  petition.  The  other 
facts  appear  from  the  opinion, 

AUen  and  Corbitiy  for  the  plaintiffs  in  error. 
WiUon  and  Knox,  for  Taylor  and  wife. 

By  Court,  White,  J.  The  distinction  between  the  general 
property  of  the  wife  and  her  separate  estate  is  plainly  marked^ 
though  the  determining  in  particular  cases  to  which  class  the 
property  in  controversy  belonged  has  given  rise  to  many  nice 
discriminations. 

The  goods,  personal  chattels,  and  estate  of  which  the  wife 
was  actually  beneficially  possessed  at  the  time  of  marriage  in 
her  own  right,  and  such  other  goods  and  personal  chattels  as 
came  to  her  during  marriage,  belonged  to  the  first  class.  These 
at  common  law  vested  absolutely  in  the  husband. 

The  separate  property  of  a  wife  is  that  of  which  she  has  the 
exclusive  control,  independent  of  her  husband,  and  the  pro- 
ceeds of  which  she  may  dispose  of  as  she  pleases;  and  its 
character  as  such,  in  the  absence  of  any  statute  on  the  subjecti 
must  be  imparted  to  it  by  the  instrument  or  title  by  which  it 
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is  held:  Petty  ▼.  Malier^  14  B.  Mon.  198;  2  Bright'a  Husband 
and  Wife,  206,  210;  2  Story's  Eq.  Jur.,  sees.  1381-1383; 
Clancy's  Husband  and  Wife,  262,  277. 

Before  proceeding  further,  it  is  proper  to  notice  the  fact  that 
the  counsel  of  the  defendants  in  error  claim  that  this  case  is 
governed  by  the  act  of  April  3,  1861,  concerning  the  rights 
and  liabilities  of  married  women:  58  Ohio  Laws,  54;  while 
the  counsel  for  the  plaintiffs  in  error  insist  that  the  rights  of 
the  parties  remain  the  same  as  if  that  act  had  not  been 
passed. 

The  effect  of  the  statute  seems  to  be  to  impress  upon  the 
property  therein  referred  to,  of  married  women,  and  which 
without  the  aid  of  the  statute  would  not  have  been  their  sepa- 
rate property,  that  legal  character. 

If  before  the  passage  of  the  act  the  money  given  by  Weston 
to  Mrs.  Taylor,  and  the  other  property  in  controversy,  or  the 
means  with  which  it  was  purchased,  were  not  her  separate 
property,  it  is  difficult  to  perceive  how  that  act  as  against  her 
husband  or  his  existing  creditors  could  make  it  so.  Their 
rights  would  have  been  vested;  and  section  5  of  the  act 
provides  that  it  ''shall  not  affect  any  rights  which  may  have 
become  vested  in  any  person  at  the  taking  effect  thereof." 

In  New  York  it  was  held  by  the  court  of  appeals,  in  Wester- 
veU  V.  Qregg,  12  N.  Y.  202  [62  Am.  Dec.  160],  that  the  husband 
had  a  vested  interest  in  a  legacy  which  was  bequeathed  to  his 
wife  prior  to  the  act  of  1848  of  Uiat  state,  for  the  more  effectual 
protection  of  the  property  of  married  women,  although  the 
legacy  was  not  reduced  to  possession  when  the  act  took  effect. 
And  as  the  act  contained  no  saving  clause  in  favor  of  existing 
rights,  it  was  declared  that  the  legislature  had  not  the  power 
to  deprive  the  husband  of  his  rights  to  such  legacy,  and  make 
it  the  sole  and  separate  property  of  the  wife;  and  that  so  far  as 
the  act  purported  to  do  so,  it  violated  the  provision  of  the  con- 
stitution of  the  state  declaring  that  no  person  shall  be  deprived 
of  ''property  without  due  process  of  law." 

But  we  are  not  called  upon  in  this  case  to  examine  the  facts 
critically,  with  a  view  of  determining  the  strict  rights  of  the 
parties  in  respect  to  the  money  given  to  Mrs.  Taylor. 

The  only  question  we  have  to  determine  is,  whether  the 
court  erred  in  refusing  a  new  trial,  and  in  dismissing  the  plain- 
tiffs' petition. 

For  the  purposes  of  this  question,  we  assume  the  case  to  be 
in  the  aspect  most  favorable  to  Mrs.  Taylor,  viz.:  that  the 
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WKODBj  was  rither  her  separate  property,  or  at  leasts  tbat  the 
Imdband  might,  in  view  of  the  xnaaner  in  which  it  was  acquired, 
and  as  against  existing  creditors,  lawfolly  settle  it  on  his  wife 
ior  her  sole  and  separate  use. 

In  this  view  of  the  case,  the  first  question  that  arises  is  as 
to  the  legal  character  of  the  transactions  by  which  the  real 
estate  in  controversy,  and  which  the  plaintiffs  seek  to  subject 
to  the  payment  of  their  judgment,  was  acquired. 

Can  this  property  be  truly  said  to  be  the  product  or  result 
of  the  investment  of  the  money  given  to  Mrs.  Taylor  by  Mr. 
Weston? 

It  seems  to  us  rather  that  it  is  the  product  of  the  manufac- 
turing business  established  and  carried  on  by  the  husband. 

In  the  prosecution  of  this  business,  he  had  its  entire  mctn- 
agement  and  control.  Being  skilled  in  the  business,  be  worked 
at  it  himself,  employed  the  hands,  purchased  stock,  and  su- 
perintended it  in  all  its  branches.  True,  it  was  carried  on  in 
the  name  of  the  wife,  and  Mr.  Taylor  assumed  to  be  acting 
<mly  as  her  "  agent  and  trustee."  This  is  the  <mly  feature 
that  distinguishes  it  from  the  ordinary  cases  of  men  carrying 
on  business  on  their  own  account. 

While  courts  of  equity  permit  the  husband  to  become  trus- 
tee or  agent  of  his  wife,  and  frequently  will  charge  him  with 
that  relation  against  his  will,  yet  they  have  invariably  had  a 
scrupulous  regard  to  the  rights  of  creditors,  and  have  been  the 
more  scrutinizing  in  view  of  the  increased  danger  to  credi- 
tors firom  property  arrangements  between  husband  and  wife, 
arising  from  the  peculiar  and  confidential  nature  of  the  mar- 
riage relation.  Equity  penetrates  to  the  substance  of  a  trans- 
action, and  is  governed  by  it,  not  its  form.  In  a  proper 
case,  if  there  be  no  trustee  appointed  by  the  parties,  it  creates 
one;  and  upon  the  same  principle,  if  the  character  of  trustee 
or  agent  be  assumed  in  an  improper  case,  equity  disregards  it. 

Disrobing,  then,  the  transactions  of  all  matters  of  form,  and 
looking  at  the  naked  feu^ts,  it  appears  that  Mr.  Taylor,  being 
skilled  in  the  business,  established  a  manufactory  for  the 
manufacture  and  repair  of  various  kinds  of  machinery,  which 
was  conducted  under  his  sole  charge  for  several  years;  that 
under  his  energetic,  skillful,  and  prudent  management  the 
business  was  profitable;  that  after  applying  so  much  of  the 
profits  as  was  necessary  to  keep  up  the  establishment,  he  ^h 
plied  the  remainder  to  the  purchase  in  his  wife's  name  of  the 
real  estate  described  in  the  petition,  and  to  the  purchase  of  a 
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note  of  sixteen  hundred  dollars,  said  at  tlie  time  of  the  trial 
to  he  worth  twelve  or  thirteen  hundred  dollars;  that  the 
entire  aocnmnlstions  from  the  biKinees  abo^  expenses 
amoanted  to  six  or  seven  thousand  dt^ars;  and  that  in  estab- 
lishing and  conducting  the  busmess  he  had  used  the  money 
of  Mrs.  Taylor,  his  wife. 

The  foregbmg  is  the  substance  of  the  transaction;  and  the 
question  is,  whether  the  title  of  Mrs.  Taylor  to  the  property 
thus  acquired  is  in  equity  unimpeachable  by  the  plaintiffs, 
who  are  antecedent  creditors  of  the  husband. 

The  property  in  controversy  can  in  no  just  sense  be  said  to 
be  either  the  income,  increase,  or  profits  of  the  money  given- 
to  Mrs.  Taylor. 

The  money  was  used  by  the  husband  ih  esTTyingon  the 
business,  and  from  the  profits  ^ad^  therefrom  tfao  purchases 
were  made;  and  it  is  pertinently  argued  by  Mrs.  Taylor's 
counsel  that  there  is  no  rule  in  such  a  case  for  the  division  of 
the  profits.  The  consequence  claimed  on  her  behalf  is,  that 
she  should  hold  the  whole  of  the  property  Itgainst  the  credi- 
tors; or  at  the  furthest,  that  the  creditors  should  be  allowed 
only  what  would  be  fair  wages  to  the  husband  as  an  employes 
of  the  wife. 

In  regard  to  the  last  part  of  this  claim,  it  may  be  remarked 
that  no  such  relation  as  employer  and  employee  for  wages 
was  stipulated  for  or  contemplated  between  the  husband  and 
wife.  The  testimony  of  Taylor  himself  is,  that  "  he  told  his 
wife  in  the  commencement  of  the  business  that  he  would  da 
the  best  he  could, — support  the  family,  spend  what  money  he 
desired,  and  invest  the  residue  for  her  benefit  in  her  name.'^ 
To  this  she  made  no  objection;  and  in  speaking  of  the  man* 
ner  in  which  he  did  act,  he  says  'Hhat  he  leeeived  the  prs- 
ceeds  of  the  business,  supported  his  family  and  himself 
therewith,  spent  what  money  he  desired  to,  and  with  the  sur> 
plus  purchased  "  the  property. 

It  is  further  to  be  noted  that  the  difliculty  of  mining  a 
division  is  in  no  way  attributable  to  the  creditors.  They  are 
entitled  to  have  the  property  of  the  husband  appropriated  to 
the  payment  of  his  debts;  and  if  the  wife  authorizes  or  per* 
mils  her  money  to  be  so  mixed  with  the  products  of  the  busi- 
ness and  industry  of  her  husband  that  it  cannot  be  separated, 
this  furnishes  no  reason  why  she  should  gain  and  the  creditors 
lose  thereby. 

Without  entering  into  an  exposition  of  the  consequences 
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that  would  follow  the  adoption  of  a  rule  sustaining  the  present 
claim  of  Mrs.  Taylor,  it  is  sufficient  to  say  that  we  are  satisfied 
that  sound  public  policy,  and  the  settled  principles  of  law  and 
equity,  alike  forbid  its  adoption;  and  that  where  a  wife  thus 
suffers  her  own  money  to  be  employed  by  her  husband,  and 
blended  with  his  earnings  so  that  it  cannot  be  separated, 
though  the  business  may  be  conducted  in  her  name,  the  most 
favorable  attitude  she  can  be  allowed  to  assume  in  a  contro- 
versy with  his  creditors  is  that  of  a  creditor  in  equity.  At 
law,  she  can  of  course  have  no  standing  as  a  creditor. 

The  arrangement  between  the  husband  and  wife,  whereby 
he  undertook  to  carry  on  business  in  her  name  and  for  her 
Qzplusixe.bcipQfit,^  was  in  effect  an  attempt  to  make  a  vol- 
untary  sett^ei]|eat^o£  the  products  of  his  skill  and  industry  in 
favor  of  his  wife;  and  the  purcb^Kse  of  the  property,  and  its  con- 
veyance to  her,  was  but  the  carrying  out  of  the  arrangement. 

The  principle  of  the  arrangement  would  be  the  same 
whether  it  embraced  property  which  he  had  already  acquired, 
or  only  his  future  acquisitions;  and  if  the  arrangement  be 
valid  as  against  creditors  for  the  period  of  about  four  years 
that  elapsed  from  the  time  of  its  date  to  the  time  of  the  trial, 
it  may  be  continued  during  the  joint  lives  of  the  parties  if 
they  so  elect;  and  if  the  husband  should  survive  the  wife,  no 
good  reason  is  perceived  why,  if  he  should  choose  to  do  so,  he 
might  not  prolong  the  arrangement  fbr  the  benefit  of  her  legal 
representatives. 

It  has  been  uniformly  held  that  a  voluntary  settlement  by 
an  insolvent  is  void  as  against  antecedent  creditors,  without 
regard  to  the  intention  with  which  it  was  made.  Upon  this 
principle,  the  conveyance  in  question  cannot  be  upheld  against 
the  plain tiiBTs:  2  Bright's  Husband  and  Wife,  c.  2,  p.  111. 

The  only  remaining  question  in  this  aspect  of  the  case  is 
as  to  the  extent  of  the  equity  of  the  wife  in  the  property.  As 
the  plaintiffs  are  in  equity  seeking  to  divest  her  of  the  title, 
she  is  as  against  them  entitled  to  the  extent  of  her  right  to 
protection;  and  as  we  have  already  remarked,  the  most  favor- 
able position  she  can  claim  to  occupy  is  that  of  a  creditor  in 
equity  of  her  husband,  and  as  such  entitled  to  her  money 
and  interest. 

The  judgment  will  be  reversed  and  a  new  trial  granted,  and 
the  cause  remanded  for  further  proceedings. 

Scott,  C.  J.,  and  Day,  Welch,  and  Brinkebhoff,  JJ.,  con- 
curred. 
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OsxDiion  ev  Husiahd  OAinror  Bbaob  ImriiovMiuim  ov  Woali  Lavd 

by  hia  Ubor  thereoo:  Lmm  t.  Johnif  86  Am.  Deo.  49^  note  08^  wliera 
CMM  ure  ooHeotod.  The  law  girat  the  creditor  a  lien  and  daim  npon 
tbe  property  of  hie  debtor,  upon  the  fruits  of  hii  labor  and  ■kQl,  when  re- 
eeived  and  earned,  bat  no  lien  or  daim  upon  hii  capacity  to  labor,  or  upon 
hia  akiU  and  ingennity:  Cooper  t.  Ham^  49  Ind.  405,  dting  the 


Thb  PUHOiFAL  OAfli  IB  OCTID  in  Quiglqf  r.  Oraham,  18  Ohio  8t  40^  and  in 
Loi^an  T.  Tkriftt  20  Id.  07,  to  the  point  that  the  separate  property  of  the 
wife  is  that  of  which  she  has  the  ezdnsiye  control,  independent  of  her  hns- 
band,  and  the  proceeds  of  which  she  may  diq^ose  of  as  she  pleases;  and  its 
diaraoter  as  snch,  in  the  absence  of  any  statute  en  the  sobjeol,  mnsi  be  im- 
parted to  it  by  the  instroment  or  title  by  whidi  it  is  hdd. 


Gbebx  V.  Gabbinotok. 

[U  Ohio  Btatb,  548.1 

In>ix  TO  Rboobd  ov  Dud  n  hot  Essxhtial  to  make  the  reoord  eflecU?e 
as  ounsiructiTe  notice  to  subsequent  porchasers.  If  sodi  pudiaser  hae 
been  mided  to  his  injury  by  the  recorder's  neglect  to  make  an  index,  hia 
remedy  must  be  against  the  recorder. 

Error  to  the  district  court  of  Union  County.  The  opinion 
■tates  the  case. 

P.  B.  CoUy  for  the  plaintiff  in  error. 

J.  W.  Bobinsofij  for  the  defendant  in  error. 

By  Courti  White,  J.  The  original  petition  was  filed  by 
Ctarrington,  the  defendant  in  error,  against  Green,  the  plain- 
tiff in  error,  and  David  Davis,  to  foreclose  a  mortgage  executed 
by  the  latter  to  Garrington,  on  a  tract  of  land  in  Union 
County. 

The  mortgage  was  filed  with  the  recorder  for  record  on 
the  seventh  day  of  August,  1854,  at  twelve  o'clock,  m.;  and 
after  having  been  recorded  in  the  record  of  mortgages,  was 
returned  to  Garrington  by  the  recorder,  with  an  indorsement 
thereon,  signed  by  the  recorder,  showing  that  it  had  been  filed 
and  recorded  at  the  time  above  named. 

Subsequently  Green  purchased  the  land  embraced  in  the 
mortgage,  paid  the  foreclosure  money  in  full,  and  received 
from  Davis  a  conveyance,  without  actual  notice  of  the  mort- 

The  recorder  neglected  to  make  an  index  to  the  record  of 
the  mortgage;  and  for  want  of  such  index,  Green,  on  searching 
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for  eticumbninoes  wh^n  sbont  to  putehMe  th^  land,  Cdled  to 
discover  the  mortgage. 

The  record  of  the  mortgage  was  perfect,  onlees  the  fisulure  to 
index  rendered  it  defective. 

The  district  court  held  the  mortgage  to  have  been  duly  re- 
corded, and,  notwithstanding  the  purchase  of  Green,  subjected 
the  land  to  the  payment  of  the  mortgage  debt. 

The  object  of  Green  in  the  present  proceeding  in  error  is  to 
obtain  the  reversal  of  the  judgment  of  the  district  court. 

The  only  question  for  determination  is,  whether  the  statutes 
in  relation  to  the  recording  of  deeds  and  mortgages  make  the 
index  an  essential  part  of  the  record  of  such  instruments  as 
between  the  grantee  and  subsequent  purchasers, — thus  de- 
volving upon  the  former  the  duty  not  only  of  having  their 
title-deeds  duly  recorded,  but  of  having  such  records  duly  in- 
dexed. 

Ordinarily  the  recording  of  an  instrument  means  the  copy- 
ing of  it  into  the  public  records  kept  for  the  purpose,  by  or 
under  the  direction  or  authority  of  the  proper  public  officer. 
In  this  sense  the  index  forms  no  part  of  the  record.  The 
record  is  complete  without  it. 

An  index  to  the  record  of  an  instrument  is  the  means  pro- 
vided for  pointing  out  or  indicating  where  the  record  may  be 
found.  It  may  in  many  cases  be  indispensable  in  order  to 
secure  the  full  benefit  of  the  record  to  the  public.  But  its 
office  is  to  facilitate  the  researches  of  those  having  occasion  to 
e^camine  the  records;  and  fiHrictly  it  cannot  be  said  to  form 
part  of  the  record. 

For  the  purposes  of  the  present  question,  the  duties  of  the 
recorder  may  be  considered  of  a  twofold  character:  1.  Such 
as  he  owes  to  mortgagees  and  grantees;  and  2.  Such  as  he 
owes  to  third  persons  having  an  interest  in  examining  the 
records  with  the  view  of  ascertaining  the  condition  of  the  title 
to  particular  property. 

To  the  former  class  belongs  the  duty  of  receiving,  receipt- 
ing for,  and  duly  recording  conveyances  presented  for  record; 
and  to  the  latter  class,  the  duty  of  affording  to  pereons,  hav- 
ing occasion  to  examine,  all  the  facilities  provided  by  law  for 
ascertaining  the  state  cf  the  title  as  it  may  exist  of  record. 
Of  the  means  thus  provided,  is  the  duty  of  allowing  the  records 
to  be  examined,  and  of  furnishing  a  correct  index  to  aid  in 
the  examination.  If  an  examination  w«re  denied,  the  desired 
information  oould  not  be  obtained,  although  the  index  might 
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be  fall  And  eomd;  and  a  like  reeiilt  would  pfobdbly  UDan  if 
an  examination  were  allowed,  bnt  no  index  furnished. 

For  the  misfeaeanoe  or  non-feasance  of  the  reoorder,  he  is 
liable  to  the  party  injured;  and  where  his  official  delinquency 
consistB  in  his  £Edlure  to  index  the  record  of  an  instrument,  the 
injored  party  is  the  person  misled  by  the  want  of  the  index, 
and  not  the  person  whose  deed  has,  in  all  other  respects,  been 
duly  recorded. 

Upon  a  careful  examinatioD  of  the  statutes,  we  have  failed 
to  discover  any  evidence  of  an  intention  on  the  part  of  the 
legislatttie  that  the  index  to  the  record  of  a  deed  is  to  be  re- 
garded as  a  part  of  such  record. 

The  first  act  making  express  provision  for  an  index,  that  we 
have  been  able  to  discover,  is  ''An  act  to  authorise  county  re- 
corders to  transcribe  records  in  certain  cases,"  passed  January 
80,  1835:  S.  &  G.  Stat  1275. 

The  third  section  of  this  act  authorized  tho  recorders  of  the 
several  counties  to  provide  suitable  books  and  make  a  new  and 
complete  general  index  to  all  the  records  in  the  recorder's  of- 
fices of  their  respective  counties.  Subsequent  acts  have  pro- 
vided for  keeping  up  the  indexes,  and  have  prescribed  what 
they  should  contain.  In  none  of  these  laws  is  it  declared  that 
the  index  is  to  be  regarded  as  fbrming  part  of  the  record.  On 
the  contrary,  Ae  words  seem  to  have  been  used  in  their  ordi- 
nary sense. 

From  the  oommenoement  of  the  state  government  statutes 
have  existed  lequiring  o<KnreyanoeB  to  be  recorded  in  order  to 
charge  subsequent  purchasers  with  notice;  but  nowhere  has  it 
been  declared  that  an  index  is  essential  to  make  the  record 
eflfeotive.  If  the  legislature  had  intended  that  an  index  to  the 
record  should  be  necessary  to  the  validity  of  the  conveyance 
as  against  subsequent  purchasers,  it  is  unreasonable  to  sup- 
pose that  it  would  not  have  been  so  declared  in  explicit 
terms. 

The  principle  that  would  justify  the  holding  the  index  to 
be  essential  to  the  effective  character  of  the  record  in  the  case 
of  conveyances  would  seem  to  require  that  the  index  required 
to  be  kept  by  the  clerk  should  be  regarded  as  essential  to  the 
lien  of  judgments;  yet  no  one,  we  suppose,  would  claim  that 
the  effect  of  a  judgment  was  dependent  on  the  act  or  omission 
of  the  clerk  in  making  the  index. 

Again,  if  the  index  is  held  to  be  an  essential  element  to  the 
conttmctive  notice  arising  from  the  record,  the  consequence 
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will  be  to  make  the  recorder  liable  for  his  neglect,  where  no 
person  has  in  fact  been  misled  thereby.  For  in  that  view  of 
the  law,  if  there  had  been  a  failure  to  index,  the  last  pur- 
chaser would  take  the  land,  though  he  might  not  have  sought 
to  examine  the  records;  and  the  first  purchaser,  who  had  lost 
his  land  by  the  failure  to  index,  might  look  to  the  recorder  for 
his  indemnity. 

But  it  may  be  said  that  this  principle  was  not  allowed  to 
prevail  in  Jenninge  v.  Wood,  20  Ohio,  261.  This  is  true.  But 
in  that  case  the  deed  was  held  not  to  have  been  recorded. 
Here  we  are  asked  to  enlarge  the  operation  of  the  statute,  and 
by  construction  declare  the  index  a  part  of  the  record;  and 
before  doing  so  we  may  well  look  at  the  consequences  that 
would  follow  such  construction. 

The  judgment  will  be  affirmed. 

ScoTTy  G.  J.,  and  Day,  Welch,  and  BtasKXBBOWWf  JJ.,  con- 
curred. 


Dmeoia  nr  Rioistbatiov  or  CoiryxTANCBa,  Eivaor  or.  —The  questioa 
M  to  what  ia  the  effect  of  erron,  miBtakea,  or  omiasions  made  by  a  reoordxng 
officer  in  tranacribing  into  the  record  a  deed  or  mortgage  duly  delivered  to 
him  for  record  ia  one  upon  which  there  ib  an  irreconcilable  conflict  of  jadicial 
opinion.  Two  diatinct  and  contnury  doctrinea  have  been  eatabliahed,  and 
the  oonrta  of  the  different  atatea  where  the  qneation  haa  ariaen  have  ranged 
themaelvea  on  one  aide  or  the  other.  On  the  one  aide  of  the  qneation  atand 
the  oonrta  of  the  following  atatea:  Alabama^  Arkanaaa,  Gonnecticat,  Illinoia» 
Kannaa,  Kentucky,  Mieaiaaippi,  Oregon,  Pennaylvania,  Rhode  laland.  Ten- 
noaaee,  Texaa,  and  Virginia.  On  the  other  aide  of  the  qneation  are  ranged 
the  oonrta  of  the  following  atatea:  California,  Georgia,  Indiana,  Iowa,  Looisi- 
ana^  Maine,  Maryland,  Michigan,  Minneaota,  Misaonri,  New  York,  Ohio^ 
Vermont,  and  Wisconain.  The  doctrine  maintained  by  the  coarta  of  the 
former  group  of  atatea  ia,  that  a  grantee  or  mortgagee  who  lodgea  the  deed 
or  mortgage  for  record  with  the  proper  officer  haa  done  all  that  the  law 
reqnirea  him  to  do,  and  that  the  deed  or  mortgage  mnat  prevail,  although 
an  error,  mistake,  or  omiaaion  ia  made  in  recording  it;  that  from  the  time 
of  ita  delivery  to  the  proper  officer  for  record  it  ia  conaidered  aa  recorded; 
and  for  any  error,  mistake,  or  omiaaion  in  recording  it  by  which  a  aub- 
aequent  purchaaer  or  encumbrancer  ia  mialed  to  hia  injury,  be  muat  look 
to  the  officer  whoae  duty  it  waa  to  record  it  correctly,  and  cannot  throw  the 
loaa  on  the  first  grantee  or  mortgagee,  who  did  all  he  waa  by  law  required  to 
do,  and  who  ought  not,  therefore,  to  auffer  for  the  negligence  of  the  record- 
ing officer:  1  Devlin  on  Deeda,  aec.  681;  MeOregor  v.  Hall,  3  Stew,  k  P.  397; 
Mhna  v.  Mims,  36  Ala.  23;  OaU  v.  WaOa,  28  Ark.  244;  Case  v.  Hargadkie,  43 
Id.  144;  McDonald  v.  Leach,  Kirby,  72;  FrafUdin  v.  Catmon,  1  Root*  600; 
Jvddy.Woodn^,  2 Id.  298;  Merridt v.  Walktce,  19 lU.  486;  Kiserv,  Heuaitm, 
88  Id.  262;  PoOb  v.  Cotgrow,  4  Biaa.  437;  Biggs  v.  Boykm,  4^  Id.  446;  Lee  v. 
Bermkigkam,  30  Kan.  312;  Bank  qf  Kentncky  v.  Hoggin,  1  A.  K.  Marah.  306; 
UangM  v.  Barlow,  61  Miaa.  693;  a  C,  48  Am.  Rep.  84;  Board  qf  CammU- 
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titmen  t.  Babcoek,  6  Or.  472;  Brooke's  Appeal,  64  Pa.  St.  127;  8<MIt.  Sieh, 
76  Id.  388;  Wood's  and  Brown's  Appeal,  82  Id.  116;  Clader  ▼.  Thomas,  89  Id. 
S43;  NiiMs  T.  Reynolds,  I  U.  1.30;  S.  C,  36  Am.  I>ee.  238;  GaskOlY,  Badge, 
3  JjoKL,  144;  Throckmorion  ▼.  Price,  28  Tex.  605;  Beeerley  ▼.  Mm,  1  Rand.  102. 
The  reuoDB  upon  which  this  doctrine  is  baaed  are  thus  presented  by  Gamp- 
bell,  G.  J.,  in  delivering  the  opinion  of  the  oonrt  in  the  case  of  Manifold  v. 
Barkno,  61  Miss.  597;  8.  C,  48  Am.  Tlep.  86:  **A11  that  is  imposed  on  the 
grantee  is,  that  the  instmment  shall  be  acknowledged  or  proved  and  lodged 
^rith  the  clerk  of  the  chancery  court  of  the  proper  oonnty.    There  his  daty 
ends.     That  dome,  his  deed  is  not  to  be  void  as  to  sabaeqaent  pnrohasers  or 
creditors.    ^Diat  is  a  performance  of  the  condition  without  which  it  would 
be  void;  and  the  condition  having  been  performed,  the  instrument  is  dis- 
eharged  of  all  conditions,  and  is  thenoeforth  valid  as  to  alL    The  state  has 
estaUiahed  depositories  for  instruments  to  be  recorded,  and  has  prescribed 
the  duties  ol  recording  offioera.    This  is  for  the  benefit  and  protection  of  sub- 
sequent purchasers  from  a  grantor  and  his  creditors.     A  grantee  must  have 
his  deed  put  in  condition  for  being  recorded,  and  muat  lodge  it  at  the  proper 
place  for  record.    That  is  all  that  is  required  of  him.    He  is  not  a  guarantor 
of  oomplianoe  by  the  recording  officer  with  the  law  as  to  recording.    It  is 
not  for  his  benefit  that  the  recording  is  to  be  done,  but  for  others.    Tho  state 
has  undertaken  to  have  the  recording  done,  and  if  one  suffers  from  the  negli- 
genoe  of  the  officer,  he  must  seek  redress  from  the  officer."    After  admitting 
that  the  majority  of  the  authorities  hold  a  contrary  doctrine  on  this  subject^ 
the  same  learned  judge,  in  the  same  case,  says:  "After  the  most  careful  con- 
sideration, we  range  ourselves  with  the  minority,  and  hold  that  a  grantee  fully 
aoquita  himself  of  all  duty  imposed  by  law  when  be  lodges  the  instrument 
with  the  proper  officer  for  record;  and  from  that  time  it  is  notice  to  subse- 
quent purchasers  and  creditora  of  what  it  contains,  and  not  of  what  the  re- 
cording officers  may  make  it  show  on  the  record." 

The  cases  which  maintain  this  doctrine  hold  that  it  is  not  incumbent  upon 
a  grantee  or  mortgagee  to  supervise  the  recorder  and  see  that  the  instrument 
is  properly  recorded:  Oats  v.  WaXU,  28  Ark.  244;  Mangold  v.  Barlow,  61 
Miss.  593;  8.  G.,  48  Am.  Rep.  84;  Wood^s  and  Brown's  Appeal,  82  Pa.  St 
116;  ThroekmorUm  v.  Price,  28  Tex.  605.  Mr.  Devlin,  in  his  recent  work  on 
deeds,  voL  1,  sec  686,  expresses  his  preference  for  the  doctrine  of  the  courts 
last  above  mentioned.  He  says:  "  The  grantee  by  depositing  his  doed  with 
the  recording  officer  does  all  that  he  can  do.  He  complies  with  every  require- 
ment of  the  atatnte.  It  is  universally  conceded  when  his  deed  id  corroctly 
copied  into  the  reoorda  that  notice  is  given  from  at  least  the  time  the  con- 
veyance is  deposited  with  the  proper  officer.  Wo  can  see  no  reason  for  the 
restriction  that  notice  shall  be  thus  given  only  on  condition  that  the  deed  is 
snbaequentiy  corroctiy  copied.  If  the  grantee  by  depositing  the  deed  with 
the  recorder  has  given  the  notice  required  of  him  by  the  statute,  and  hu  by 
this  atep  obtained  all  the  priority  and  kcquired  all  the  rights  of  a  purchaser 
whose  deed  is  first  reoorded,  why  should  his  title  afterwards  become  by  the 
carelessness  or  perhaps  fraudulent  design  of  the  recording  officer  subordinate 
to  that  of  another,  who  on  equitable  grounds,  aside  from  the  arbitrary  pro- 
visions of  the  statute,  can  be  entiUed  to  no  more  favorable  consideration  than 
he?" 

The  courts  of  the  second  group  of  states  mentioned  above  maintain  in 
equally  positive  terms  that  the  record  of  a  deed  or  mortgage  can  only  be  con- 
structive notice  of  what  actually  appears  upon  the  face  of  that  record;  that  a 
party  has  the  right  to  rely  upon  what  he  finds  entered  upou  the  record  as  s 
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troe  ftad  eotveok  traascHpt  of  ermy  instnuieat  «ffeotijig  the  title  to  th* 
lands  with  respect  to  whioh  he  is  dealing;  that  a  sabaeqnent  parebaaer  or 
eaoambraneer  is  not  bound  to  see  that  the  instnunent  is  oonectly  leeordad;. 
that  that  is  the  business  of  the  original  grantee  or  nortgagee;  and  that  if 
any  mistake  is  made  to  his  prejndise  or  injury,  he  must  look  to  the  reoording 
officer  for  redress:  Chamberlain  ▼.  Bell,  7  Gal.  2d2;  S.  C,  68  Am.  Dec  280; 
Skepkerd  ▼.  BurhhaMer,  IS  Ga.  443;  S.  C,  56  Am.  Dee.  523;  GUckritt  ▼. 
Oomgh,  63  Ind.  576;  S.  C,  30  Am.  Bep.  260;  Biota  v.  Daria,  06  Ind.  536; 
MiOar  y.  Bradford^  12  Iowa»  14;  Disgns  ▼.  WHgkL,  49  Id.  538;  Peters  ▼. 
Ham,  62  Id.  666;  Ta^in'  ▼.  Ht^lckUm,  2  La.  Ann.  017;  HUl  r.  MeNldiol,  70 
Me.  314;  Brpdon  v.  Campbell^  40  Md.  331;  Bamard  v.  Oampau,  20  Mich. 
162;  Thorp  ▼.  MenriO,  21  Minn.  336;  Terrett  t.  Andt^ew  ComO^,  44  Mo.  300; 
Frod  ▼.  Bedeman,  I  Johns.  Gh.  288;  Beekman  v.  Frott,  18  Johns.  544;  &  C* 
0  Am.  Deo. 246;  MuttuU  Jjffe  Ins.  Co.  ▼.  Ddbs,  87  N.  Y.257;  Lessss  qf  Jm-^ 
nhga  y.  Wood,  20  Ohio^  261;  Serngtr  v.  Oraigus,  10  Vt.  565;  Pottsr  ▼.  Dook^, 
55  Id.  512;  Prmgle  ▼.  Dmm,  37  Wis.  449;  WkUe  ▼.  M«Gfan^  2  Flip.  678. 
Ohanoellor  Kent,  in  deliTering  the  opinion  o<  the  court  in  the  oaas  of  Froti 
T.  BoAmam,  1  Johns.  Oh.  299,  said:  "The  tnie  oeostroction  of  the  aot  a^ 
pears  to  be,  that  the  registry  is  notice  of  the  oontants  of  xt»  and  no  nioi% 
and  that  the  purchaser  is  not  to  be  charged  with  notice  of  the  oontsnie  of 
the  mortgage  acny  further  than  they  may  be  contained  in  the  registry.  Tk* 
purchaser  is  not  bound  to  attend  to  the  oorreotness  of  the  registry.  It  is  ihm 
business  of  the  mortgagee,  and  if  a  mistake  oocuru  to  his  jnejudioe,  the  cen* 
sequences  of  it  lie  between  him  and  the  derk,  and  not  between  him  and  tka 
bowl  fide  purchaser." 

In  the  case  of  MuimlL\fe  Ins.  Co,  ▼.  Dofc,  87  K.  T.  263,  Earl,  J.,  dali?w> 
ing  the  opinion  of  the  court,  said:  "  Whaterer  forms  part  of  a  perfect  reoorl 
as  prescribed  in  the  act  is  essential;  that  is,  the  oowntyexLoa  must  berecoided 
in  the  proper  book,  in  the  proper  order,  and  with  subetsntial  aeourapy.  H 
the  record  be  defective  in  anything  essential,  it  will  not  serve  the  purpose  of 
giving  constructive  notice  to  subsequent  bona  fide  grantees  or  enoumbraiioera.  ** 

And  Wagner,  J.,  who  delivered  the  opinion  of  the  court  in  TemU  r.  Af^ 
drew  County,  44  Mo.  312,  in  discussing  this  question,  said:  "Hard  and  un- 
certain would  be  the  fate  of  subsequent  purchasers  if  they  could  not  rely 
upon  the  records,  but  must  be  under  the  necessity  before  thisy  aot  of  tnMung 
up  the  original  deed  to  see  that  it  is  correctly  recorded.  The  statute  eayn 
that  when  the  deed  is  certified  and  recorded,  it  shall  impart  notice  of  the 
contents  from  the  time  of  filing.  Certainly;  but  this  is  to  be  understood  in 
the  sense  that  the  deed  is  rightly  recorded  and  the  oontants  correctly  spread 
upon  the  record.  It  never  was  intended  to  impose  upen  the  purchaser  the 
burden  of  entering  into  a  long  and  laborious  search  to  find  out  whetker 
the  recorder  had  faithfully  performed  his  duty.  The  obligation  of  giving  the 
notice  rests  on  the  party  holding  the  title.  If  he  fails  in  his  duty,  he  must 
suffer  the  consequences.  If  his  duty  is  but  imperfectly  perlermed,  he  can- 
not claim  all  the  advantages,  and  lay  tiie  fault  at  the  door  of  an  innoosnt 
purchaser." 

This  doctrine  is  approved  by  Professor  Pomeroy  in  his  work  on  equity  juiia- 
pmdence:  2  Pomeroy's  Eq.  Jur.,  sees.  653  et  seq.  Wbere  this  doctrine  pie- 
vaiU,  the  registry  of  a  mortgage  given  to  secure  a  certain  amount^  but  by 
mistake  registered  for  a  smaUer  amount,  is  constructive  notice  to  n  subesgnent 
bona  fide  purchaser  or  encumbrancer  to  the  extent  only  of  the  amount  sk* 
pressed  in  the  record:  Stater.  /Xiom,  96  Ind.  539;  ffiilv.  McNUhoU  76  Me.  314; 
TVrreS  v.  Andrew  County,  44  Mo.  300;  Froei  v.  BeAman,  1  Jcdms.  Oh.  2861; 
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land  handfl  his  deed  to  the  reoordery  who  by  mmtake  enten  the  name  of  aa- 
<iAtBr  penoQ  ae  tiie  gnntor  ia  the  deed  ia  plaoe  of  the  true  gniitor«  the 
deed  ia  not  duly  leeorded,  and  will  not  be  notioe  to  a  aabaequent  pnrchaaer 
withoat  actual  notioe:  LeiMS  qfJenmng$  v.  Woodt  20  Ohio^  261.  Ihe  record 
of  a  mortgage  from  which  the  mortgagee's  name  is  omitted  does  not  charge  a 
enbeeqiient  puchaaer  with  notice  thereof.  A  mortgage  in  which  there  is  a 
-■^■f^irft  in  the  deeeription  of  the  premises  in  the  record  is  not  "  dnly  re- 
corded*" and  caanot  be  forecloeed  by  advertisement:  Thorp  y.  Merriltt  21 
Uinn.  33&  A  record  which  omits  the  description  of  the  land  conreyed  by 
the  deed  does  not  impart  constmctiTe  notice  to  a  subsequent  purchaser  in 
good  faith:  Chamberlain  ▼.  Bell,  7  OaL  292;  S.  C,  68  Am.  Dec  260.  Where 
a  deed  of  the  east  half  of  a  lot  is  recorded  as  a  deed  of  the  west  half  thereof 
a  snbeeqnent  purchaser  of  the  east  half,  who  has  no  notice  that  the  deed  on 
record  is  different  from  the  original,  will  be  protected:  Sanger  ▼.  Cratgue,  10 
Vt.  655.  Where  the  property  intended  to  be  mortgaged  was  in  "Zollar*s 
Addition,"  but  by  mistake  it  was  described  as  in  *' Znlauf  's  Addition,"  there 
being  H^it'fT^f  of  both  names,  and  the  index  in  the  recorder's  office  showed 
the  mortgaged  premises  as  being  in  "  Zulauf  's  Addition,"  but  referred  to  the 
complete  record  for  a  fuller  description,  it  was  held  that  a  subsequent  mort- 
gagee was  bound  only  by  what  appeared  in  the  index,  and  that  he  was  not 
chargeable  with  constmctive  notioe  that  the  property  was  in  fact  in  "  Zollar's 
Addition,"  though  he  might  have  suspected  as  much  had  he  examined  the 
record  fully:  Peters  ▼.  Bam,  62  Iowa,  656.  The  registration  of  a  deed  of 
land  in  another  county,  under  a  mistake  as  to  its  true  locality,  is  worthless 
aa  notioe  to  snbeeqnent  purchasers:  Adama  v.  Hoyden,  60  Tex.  223;  Stewart 
T.  McSweemjf,  14  Wis.  468.  And  the  record  of  a  mortgage  of  lands  lying  in 
two  counties,  but  recorded  only  in  one  of  them,  is  not  notice  to  a  subsequent 
purchaser  of  the  portion  lying  in  the  other  county:  Van  Meter  v.  KniffiU,  32 
Hum.  205. 

Who  Chabokablb  with  Nonos  whxbs  iNffmuMiNT  la  Psofsblt  Rs- 
COBDKD  BUT  NOT  Pbofeblt  Indezxd. — In  those  states  where  it  is  held 
that  a  mistake  in  the  record  does  not  prevent  it  from  imparting  constructive 
notioe,  of  course  a  mistake  in  the  index  could  not  injure  the  grantee  or  mort- 
gagee. But  even  in  those  states  where  the  contrary  doctrine  prevails,  it  is 
held  that  a  deed  properly  filed  and  copied  into  the  record  is  recorded  with- 
in the  meaning  of  the  registration  laws,  and  imparts  notice  to  subsequent 
purchasers,  notwithstanding  the  failure  of  the  recorder  to  properly  index  it, 
and  that  the  index  is  no  part  of  the  record:  Chatham  v.  Bradford,  50  Oa. 
327;  Bvikap  v.  Schneider,  46  Mo.  472;  S.  C,  2  Am.  Rep.  533;  MiOml  Life  Ins. 
Co.  V.  Dahe,  87  N.  Y.  257;  Bedford  v.  Lupper,  30  Hun,  174;  Board  qf  Com- 
nUathnera  t.  Babcoek,  5  Or.  472;  Stoekwell  v.  MeHenry,  107  Pa.  St.  237;  S.  C, 
12  Am.  Bep.  475;  CurtU  v.  Lyman,  24  Vt.  338;  S.  C,  58  Am.  Deo.  174;  Bar- 
rett  V.  PrenUsa,  57  Id.  297.  But  see  Barney  v.  McCarty,  15  Iowa,  510;  S.  C, 
83  Am.  Deo.  427,  note  435.  In  that  case,  it  was  held  that  the  entire  omis- 
sion on  the  part  of  the  recorder  to  index  a  mortgage  deprived  its  record  of 
the  power  of  imparting  constructive  notice  of  its  existence  and  contents  un- 
der the  recording  acts  of  Iowa.  But  an  index  of  a  recorded  instrument  will 
hold  a  subeequent  purchaaer  to  notice  thereof  if  enough  ia  <^ml^w^  by  the 
index  to  put  a  careful  or  prudent  examiner  upon  inquiry,  and  if  upon  such 
inquiry  the  instrument  would  have  been  found:  Jonee  v.  Berkikhre,  15  Iowa, 
248;  S.  C,  83  Am.  Dec  412;  Diaque  v.  Wright,  49  Iowa,  541;  Svfon  t.  Vogel, 
31  La.  Ann.  38;  ShuMr  v.  Bknomm,  44  Mich.  123;  S.  C,  88  Am.  Bep.  235; 
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PIpetr.  Bitthrd,  6S H.  H.  198;  Anteriecm  JBmigrtmi  Co.  ▼.  CaH  22  Fed.  Repu 
766. 

A  tmst  deed  ooiiTeyiiig  realty  Is  notice  to  the  world  when  properly  noted 
for  regiitratUm,  though  it  be  registered  in  the  chattel-mortgage  book:  Swat- 
mm  y.  Bank,  9  Lea,  713.  Bat  recording  a  mortgage  in  the  reoorda  of  aaaign- 
menta  of  mortgages  ia  not  conatractive  notice:  PanonB  v.  Lent,  34  N.  J.  Eq. 
67.  The  entry  in  a  book  of  mortgagea  of  a  mortgage  oat  of  the  order  of  ita 
date,  and  apon  a  page  which  ahoald  have  contained  a  mortgage  aereral  yean 
antecedent  in  execation,  ia  not  notice  to  a  aabeeqaent  mortgagee  in  good 
futh:  New  Torh  Uft  Itu.  Co.  v.  WhUe,  17  N.  T.  469;  Sawder  v.  Adamt,  8 
Yl  178;  &  a,  89  Am.  Dec  469,  note  463. 


Neilson  V.  Fry, 

PA  Omo  8TATB,  568. 1 

WflBBa  Qra  ov  Swrwajju  Oohbubetixs  Pats  Jonrr  JuoomNT  aqaxsst 
Thdi,  intending  to  aaye  hia  right  to  be  anbrogated  to  the  right  of  the 
jodgment  creditor,  he  can  afterwarda  aaatain  an  action  to  be  anbrogated, 
Dotwithatanding  the  legal  extingaiahment  of  the  jadgment;  and  the  in- 
tention to  aave  each  right  will  be  presomed  from  the  payment  until  the 
oontnury  ia  ahown. 

Obbo  OoDi  Lnaxs  to  Six  Yiabb  Rioht  to  Mazhtaik  AonoN  aoazhr 
Oo-SUBSTT  demanding  aabrogation  and  a  jadgment  for  contribittioii; 
and  the  ooata  in  anch  action  cannot  be  recoyered  of  the  co-eniety  with- 
out notice  to  him  of  the  payment. 

Ebbob  to  the  superior  court  of  Cincinnati.  Fry  paid  a  judg- 
ment that  had  been  recoyered  against  him  and  the  plaintiffs  in 
error  jointly.  This  action  was  brought  by  him  to  recover  the 
amount  of  their  ratable  part  of  the  judgment.  The  court  be- 
low rendered  a  judgment  that  he  recover  the  amount.  Other 
facts  appear  firom  the  opinion. 

W.  Van  jBamm,  for  the  plaintiffs  in  error. 

J,  L.  Miner  J  for  the  defendant  in  error. 

By  Court,  Welch,  J.  The  question  as  to  the  suretyship  of 
the  parties  stands  upon  the  record  as  a  question  of  fact,  and 
as  to  that  we  need  only  say  that  we  think  the  court  rightly 
found  the  fact  in  favor  of  the  plaintiff  below. 

The  suflBciency  of  the  other  two  defenses  —  the  want  of  no- 
tice, and  the  statute  of  limitations  —  depends  ux)on  the  char- 
acter we  assign  to  this  action.  If  we  are  to  regard  it  merely 
as  the  old. action  of  asiumpsiij — an  action  upon  an  implied 
contract,  to  recover  money  equitably  due, — either  defense  ia 
a  good  bar  to  the  action.  That  a  co-surety  cannot  sustain  an 
action  for  contribution  without  first  giving  notice  of  the  pay- 
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ment  is  expressly  decided  in  WiUiams  v.  WUHamSj  5  Ohio,  446^ 
and  in  Carpenter  v.  KeUy^  9  Id.  107.  And  the  fourteenth  sec- 
lion  of  the  code  provides  that  actions  upon  implied  contract» 
not  in  writing  must  be  brought  within  six  years.  But  if  the 
action  is  to  be  considered  in  the  light  of  a  proceeding  in 
equity,  to  be  subrogated  to  the  rights  of  the  creditor,  and  to 
enforce  his  judgment,  then  one  of  two  things  must  follow: 
either  the  plaintiff  has  all  the  rights  of  a  judgment  creditor, 
and  there  is  no  limitation  upon  his  judgment,  and  of  course 
DO  necessity  of  notice,  or  the  case  is  to  be  regarded  as  an  ac- 
tion for  equitable  relief,  limited  by  the  eighteenth  section  of  the 
code  to  ten  years,  and  the  want  of  notice  would  only  affect  the 
question  of  costs.  Under  the  code  of  civil  procedure,  the  mere 
form  of  the  action  is  to  be  disregarded.  We  may  therefore  con- 
sider the  action  in  either  light, — as  a  simple  action  to  recover 
money  paid,  or  an  action  to  obtain  relief  by  subrogation, — as 
substantial  justice  between  the  parties  requires.  As  a  simple 
action  to  recover  money,  it  is  admitted  that  it  is  barred  by 
the  limitation  of  six  years.  Can  it  be  sustained,  under  the 
circumstances  of  the  case,  as  an  action  for  subrogation  to  the 
rights  of  the  creditor,  and  for  execution  of  the  judgment? 

The  plaintiff's  counsel  say  it  cannot,  in  the  first  place,  be- 
cause the  judgment  was  extinguished  by  the  payment,  and 
therefore  there  is  no  right  left  in  the  judgment  creditor  to 
which  the  plaintiff  can  be  substituted.  It  is  undeniable 
that  all  the  early  English  cases,  and  most  of  the  earlier 
American  cases,  are  to. this  effect,  and  there  is  some  conflict 
among  later  decisions  on  the  subject.  But  it  is  now  generally 
held  that  although  payment  of  a  judgment  or  other  security 
does  in  fact  and  in  law  extinguish  the  security,  yet  as  between 
the  co-debtors  themselves,  and  as  between  them  and  third  per- 
sons, it  may  be  considered  as  still  subsisting.  The  doctrine 
seems  to  be,  that  where  equity  requires  it,  either  for  the  pur- 
pose of  enforcing  equitable  contribution  or  to  place  the  debtor 
as  to  third  persons  on  the  higher  ground  of  right  occupied  by 
the  creditor,  payment  will  be  held  as  prima  facie  evidence  of 
an  intention  to  be  subrogated  to  the  creditor's  rights,  and  not 
utterly  to  extinguish  the  security;  and  where  it  is  claimed 
that  such  extinguishment  was  intended,  affirmative  proof  to 
that  effect  must  be  adduced.  This  doctrine,  though  resting 
upon  a  fiction,  seems  to  us  to  be  equitable  and  just,  and  we 
feel  at  liberty,  in  the  absence  of  decisions  on  the  subject  in 
Ohio,  to  adopt  it  as  the  law  in  such  cases.    Where  equity  re* 
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ijnires  it^  and  where  the  debtor  does  not  actaally  intend  to  pot 
an  end  to  his  rights  under  the  secnrity,  there  is  no  good  rea- 
son for  refusing  him  the  benefit  of  the  secnrity  technically  ex- 
tinguished by  the  payment,  any  more  than  there  is  for  refusing 
him  the  benefit  of  collateral  securities,  which  are  not  extin- 
guished by  the  payment 

But  it  is  contended  also  that  the  limitation  for  six  years  is 
a  bar  to  the  action,  in  all  cases  where  the  judgment  or  other 
security  has  in  {act  been  extinguished  by  payment,  whetiier 
the  recovery  of  the  money  equitably  due  is  sought  by  simple 
action  therefor,  or  by  aid  of  the  fiction  of  substitation;  and 
that  costs  in  such  cases  cannot  be  recovered  without  previoos 
notice  of  the  payment.  A  ipajority  of  the  court  believe  this  to 
be  the  law  of  the  case,  and  that  the  court  below  erred  in  hold- 
ing otherwise. 

By  the  codo  (sees.  14  and  18),  actions  on  implied  contracts 
are  limited  to  six  years,  and  actions  for  equitable  relief  to  ten 
years.  For  the  purposes  of  limitation,  to  which  class  should 
this  case  be  assigned?  We  think  it  belongs  to  the  former.  In. 
its  essential  character — its  facts  and  its  ultimate  object — it 
is  nothing  but  an  action  to  recover  money  paid  by  the  plain- 
tiff for  the  benefit  of  the  defendants.  If  the  action  had  been 
in  that  simple  form,  every  fact  stated  in  this  petition  would 
have  been  necessary  to  sustain  it, — the  joint  obligation,  the 
judgment,  and  the  payment, — and  in  addition,  the  averment 
of  notice.  The  prayer,  too,  would  have  been  substantially  the 
same.  Then  the  prayer  would  have  been  that  the  plaintiff 
recover  the  money;  here  it  is  that  he  be  considered  as  substi- 
tuted, and  that  he  recover  the  money.  The  recovery  of  the 
money  is  the  main  thing,  and  the  fiction  is  the  incident.  The 
one  is  the  object  or  end  sought  to  be  attained,  and  the  other 
the  means  resorted  to  in  aid  of  its  attainment.  It  is  only  by 
establishing  the  fact  that  money  is  due  that  the  party  is 
allowed  to  invoke  the  aid  of  the  fiction  that  there  is  still 
a  subsisting  judgment.  Until  that  fi&ct  is  established,  the 
judgment  is  considered,  as  it  really  is,  satisfied  and  ex- 
tinguished. The  condition  upon  which  the  fiction  may  be 
resorted  to  is,  that  the  plaintiff  shall  first  prove  every  fact 
necessary  to  sustain  an  action  on  the  implied  contract.  Until 
that  is  done,  the  judgment  is  held  to  be  absolutely  satisfied 
and  extinguished.  When  it  is  done,  the  whole  case  is  proved; 
and  without  it,  there  is  no  case,  either  for  equitable  relief  or 
for  the  recovery  of  money.    The  party  against  whom  the  im- 


Dee.  1866.]  Nxilson  v.  Fbt.  118 

aginery  relief  is  said  to  be  sought  has  no  intefeei  left  to  be 
affected  t^  \i»  prooowUng,  is  not  made  a  party,  and  it  is  diffi- 
cult* ta  sea  lihy  he  is  a  necessary  party. 

If  the  judgment  had  in  fact  been  kept  ali^  «ther  by  toI* 
mitary  assignment  ot  tha  oreditoiv  or  by  decree  in  equity  in  a 
pfoceedii^  against  him,  the  case  would  have  been  wholly 
diffiBrant.  It  is  Irae,  there  wonld  haye  been  no  limitation;  for 
the  ^lery  good  reason^  howeiFer,  that  there  wonld  have  been  no 
action  to  limit.  Here  it  is  admitted  an  action  of  some  kind 
is  indispensablei  and  must  be  snbjeet  to  limitation,  and  the 
question  is  as  to  the  nature  of  the  action,  and  the  period  of  its 
liinitati(»i. 

It  is  also  true  that  an  action  merely  for  subrogation  is  an 
action  fitr  equitable  relief,  and  falls  under  the  limitation  of  ten 
years.  But  such  an  action  is  properly  one  for  relief  against 
the  creditor,  and  not  against  the  co-debtor;  and  generally  the 
former  is  the  sole  party  defendant  thereto.  If  for  special 
reasons  the  co-debtor  is  also  made  a  party,  it  is  only  in  ex- 
ceptional cases.  Here  the  case  is  not  only  reversed  and  the 
co-debtor  made  a  party  without  any  such  special  reasons,  but 
he  is  the  only  party  defendant.  The  party  against  whom  the 
'^  equitable  relief,"  which  it  is  claimed  gives  character  to  the 
action,  is  sought  to  be  obtained  is  not  before  the  court;  and 
the  only  defendant  is  a  party  whose  liability  is  to  be  main- 
tained, if  at  all,  by  proof  of  fiEkcts  on  which  the  law  raises  an 
implied  contract  to  refund  money  which  has  been  paid  for  his 
benefit  Such  an  action,  brought  against  such  a  party,  it 
seems  to  us,  is  an  action  upon  an  implied  contract  within  the 
meaning  of  the  eighth  section  of  the  code.  So  far  as  the  de- 
fendant is  concerned,  it  is  either  limited  under  that  section  or 
is  not  limited  at  all,  his  only  liability  being  upon  the  original 
judgment  The  action,  so  far  as  it  is  one  for  relief, — that 
is,  for  authority  to  own  and  control  that  judgment, — is  not  an 
action  against  him.  But  it  is  not  an  action  for  such  reliefl 
It  is  an  action  by  the  party  already  having  the  equitable  right 
*  against  the  only  party  to  be  affected  by  the  proceeding,  to 
recover  the  money  paid. 

Statutes  of  limitation  are  statutes  of  repose,  and  the  periods 
of  limitation  are  graduated  mainly  with  reference  to  the 
nature  of  the  evidenoe  on  which  the  actions  rest,  or  by  which 
they  can  be  defeated.  The  evidence  in  an  action  for  subroga- 
tion is  certain  and  enduring,  mainly  consisting  of  records  or 
written  contracts.    The  action  for  money  paid,  or,  if  you  please, 
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the  right  to  the  aid  of  a  fiction  in  the  prosecution  of  the  action, 
rests  in  parol  proof  of  a  f  rail  and  perishable  nature.  It  rests 
in  proof  of  verbal  contracts  and  relations  of  parties,  in  proof  of 
the  payment  of  money,  and  the  dates  and  amounts  of  pay- 
ment. If  my  co-debtor  takes  an  assignment  of  the  creditoi'fl 
security,  I  know  where  I  stand,  and  act  accordingly;  prose- 
cuting the  necessary  action,  and  husbanding  and  preserving 
my  means  of  defense.  But  if  he  puts  the  transaction  in  the 
form  of  a  cancellation  of  the  debt,  I  rest  in  the  belief  that  we 
will  be  placed  by  the  law  upon  equal  footing  in  regard  to  evi- 
dence and  limitation;  and  therefore  I  pretermit  my  actions, 
and  rely  upon  parol  proof  of  prior  liability,  of  payment^  of 
counterclaim,  and  of  set-off.  After  he  has  suffered  the  judg- 
ment for  six  years  to  remain  as  if  satisfied  and  extinguished, 
I  have  a  right,  so  far  as  any  claim  upon  me  for  contribution 
is  concerned,  to  assume  that  he  has  elected  so  to  consider  it 
abfiolately.  Granted  that  he  has  the  right  to  the  use  of  the 
fiction  of  revivor,  he  cannot  use  it  to  intrench  upon  my  means 
of  defense.  One  of  those  means  of  defense  is,  and  in  Ohio  al- 
ways has  been,  to  insist  on  a  limitation  of  six  years  to  actions 
resting  on  proof  of  this  nature.  It  would  seem  absurd  to  say 
that  the  limitation  should  be  made  to  depend  upon  the  form 
of  the  prayer  in  such  cases.  If  the  prayer  is  to  have  a  judg- 
ment for  the  amount  due,  the  action  is  limited  to  six  years; 
but  if  the  prayer— upon  the  same  identical  facts —  is  to  be 
considered  as  subrogated,  and  to  have  execution  upon  or  a 
revivor  of  the  old  judgment  for  the  same  amount,  it  is  limited 
to  ten  years.  Unless  we  regard  the  form,  and  disregard  the 
substance,  the  limitation  in  both  cases  should  be  the  same; 
and  so  to  admit  is  to  admit  that  it  should  be  six  years  in 
both  cases.  In  Pennsylvania,  whose  courts  seem  to  have 
taken  the  lead  in  establishing  the  doctrine  of  a  fictitious 
revivor  of  the  satisfied  security  in  such  cases,  it  has  been 
uniformly  held  that  it  is  not  to  bo  resorted  to  where  it  will 
have  the  effect  to  defeat  the  defendant's  right  to  plead  the 
statute  of  limitations.  We  are  satisfied  that  this  is  a  just 
and  salutary  rule.  It  enlarges  the  remedies  of  the  plaintiff 
without  diminishiog  the  substantial  rights  of  the  defense; 
and  it  is  in  consonance  with  the  spirit  of  the  code,  which  in- 
tends that  an  action  shall  take  character  from  the  facts  on 
which  it  is  founded,  and  the  ultimate  object  to  be  attained, 
rather  than  from  the  form  of  proceeding  by  which  that  object 
is  reached. 
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The  judgments  below  are  reversed. 

Day  and  Bbinkerhoff,  JJ.,  concurred. 

Scott,  C.  J.,  and  White,  J.,  dissented  as  to  the  proposUkm 
stated  in  the  second  paragraph  of  the  syUabuB. 
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tbe  creditor's  lighti:  James  ▼.  Jacques,  82  Am.  Dec  613;  MUchea  v.  Ih  WHk 
78  Id.  661,  note  564,  where  other  cases  are  collected. 

Statutb  07  Ldotations  sf  AonoNs  betwkkh  Sitbrib:  See  8ooU  ▼• 
NidMSf  61  Am.  Dea  603»  note  504,  where  this  subject  is  discussed  at  length. 

Thb  fbibgifal  gabb  18  oiTBD  to  these  points  in  the  following  cases:  A 
oonrt  of  equity  ocosiders  that  the  debt  and  the  evidenoe  of  it  and  legal  bon- 
«6ts  built  upon  it  in  the  form  of  liens  ought  not  to  be  considered  as  annihi- 
Itttod  if  the  purposes  of  equity  and  justice  require  the  contrary:  8mUh  ▼. 
Bmmsey,  33  Mich.  196.  An  action  merely  for  subrogation  is  an  action  for 
equitable  relief,  and  falls  under  the  limitation  of  ten  years:  Neai  v.  Nath^ 
S3  Ohio  St.  4S9.  An  action  for  contribution  against  a  co-surety  and  for  sub- 
rogation is  barred  in  six  years:  Peterv  ▼.  Me  WiUianUt  36  Id.  158.  An  actum 
BMcely  for  money  paid  is  barred  in  six  years  from  the  time  of  the  payments 
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Iv  Omo  y ebdob's  Libn  is  rot  Exunouished  bt  his  Taking  Mortoaob 
on  the  land  sold  to  secure  the  payment  of  the  purchase-money.  And 
this  principle  is  not  varied  by  the  fact  that  several  tracts  are  put  in  the 
nme  mortgage  and  deed,  and  that  the  purchase-money  so  secured  is  the 
aggregate  sum  of  separate  estimates  of  the  price  or  value  of  each  lot^ 
the  transaction  being  a  single  sale,  notwithstanding  such  a  mode  resorted 
to  to  fix  the  amount  of  the  purchase-money. 

Whbbb  Vbvdob  Intrusts  to  Vbndeb,  to  be  Dxlivbbed  fob  Record, 
MoBTQAOB  given  by  the  vendee  to  secure  the  payment  of  the  purchase- 
money,  and  the  latter,  before  recording  the  mortgage^  sells  the  land  to 
Umajide  purchasers  by  written  contracts  merely  executory,  giving  to 
Buoh  purchasers  no  present  legal  interest  or  right  of  possession,  and  the 
mortgage  is  afterwards  recorded  before  the  mortgagee  has  any  notice  of 
the  rights  of  such  purchasers,  he  has  an  equity  superior  to  theirs,  and 
may  subject  the  land  to  the  payment  of  his  debt. 

Ibtbbbst  Payable  Aitkuallt  Bbabs  Simfle  I5tebest  from  Timb  It 
Falls  Dub  until  paid;  and  payments  are  to  be  applied,  first,  in  satisfao- 
tion  of  the  interest  due  upon  interest;  secondly,  in  payment  of  inter- 
est due  on  the  principal;  and  thirdly,  in  payment  of  the  principal.  But 
in  no  ease  oan  any  part  of  the  interest  upon  interest  be  made  to  bear 
interest. 

Appeal,  reserved  in  the  district  court  of  Huron  County. 
The  opinion  states  the  case. 
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W,  F.  Stone  and  S.  ilinoTj  for  the  plaintiffg, 

Charles  E.  PennewM^  for  suiidry  de&ndaats. 
H.  Ooodmny  for  defendant  Rufer. 

By  Court,  Wblch,  J.  Oh  the  29th  of  Novraiber,  1858,  the 
plaintiffs  sold  and  conveyed  to  the  defendant  Waldo  F.  Con- 
Terse  dirers  tracts  of  land  owned  by  the  plaintiff  Mrs.  Anke- 
tel,  situate  in  Crawford,  Geauga,  Ashtabula,  and  Huron 
counties,  in  Ohio.  The  aggregate  price  of  the  land  was 
$13,507.58,  of  which  Converse  paid  in  hand  $965.73,  giving 
his  notes  to  the  plaintiff  for  the  remaining  $12,541.85,  with  a 
mortgage  upon  the  premises  to  secure  the  payment  of  the 
same.  The  price  named,  $13,507.58,  was  in  fact  the  aggregate 
amount  of  separate  valuations  or  prices  placed  by  the  parties 
at  the  time  of  the  sale  upon  the  several  tracts  o[  land  de- 
scribed in  the  deed  and  mortgage;  and  the  mortgage  oontained 
a  provision  to  the  e£fbct  that  if  Mr.  Converse  should  sell  any 
parcels  of  the  land,  the  parcels  so  sold  should  be  released  fitom 
the  mortgage  upon  payment  to  Mrs.  Anketel  of  the  respective 
prices  paid  by  Converse  for  the  same.  It  was  but  a  single 
sale,  however,  and  the  affixing  of  separate  valuations  upon  the 
several  tracts  was  a  mere  mode  of  ascertaining  the  aggregnte 
sum  to  be  paid,  which  sum  is  named  in  the  deed  as  the  price 
of  the  whole,  without  any  reference  to  separate  valuations  or 
prices  of  any  of  the  tracts. 

Mr.  Converse  resided  in  Ohio,  and  the  deed  and  mortgage 
having  been  executed  in  Connecticut,  where  the  plaintiffs  re- 
sided, the  mortgage  was  intrusted  to  Mr.  Converse  to  be 
brought  to  Ohio  and  recorded  in  the  several  counties  where 
the  land  lay.  The  deed  and  mortgage  were  so  recorded;  but 
it  was  not  until  the  25th  of  January,  1864,  that  they  were  re- 
corded in  Huron  County,  where  the  several  tracts  of  land  really 
in  controversy  are  situate. 

Between  the  date  of  the  deed  and  mortgage  and  the  time 
they  were  left  for  record  in  Huron  County,  and  before  any  part 
of  the  mortgage  debt  had  become  due.  Converse  bai^gained  and 
contracted  to  sell  to  divers  persons  tracts  and  parcels  of  the 
land.  Although  he  made  known  to  these  purchasers  the  fact 
that  he  held  the  deed  from  Mrs.  Anketel,  he  did  not  inform 
them  of  the  execution  of  the  mortgage,  and  they  bought  with- 
out any  actual  knowledge  or  notice  thereof.  He  also  made 
some  such  sales  after  the  mortgage  was  reoorded. 

Mr.  Converse  having  failed  to  pay  the  balance  of  the  pur* 
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chuBp- money,  and  tbe  mortgage  fer  ibai  Maaoii  lumng  become 
abeolute,  on  tbe  6th  day  of  Angnet,  1860,  IIm  idaintifb 
broagfat  fheir  action  against  him  m  the  common  phai  to  cvb- 
ject  the  premises  to  the  payment  ct  the  mortgage  debt,  bodi 
on  tiie  groand  of  an  equitable  lien  fer  the  pnrchaae-mooey, 
and  also  by  yirtoe  of  tbe  mortgage.  They  also  made  the 
▼arions  purchasers  under  Coirrerse  defendants,  alleging  that 
Aey  claimed  some  right  in  the  premises. 

Ko  defense  is  interposed  by  Converse;  but  the  other  defend* 
ants  set  np  their  seteral  purchases  aferesaid,  and  iaast  that 
their  equity  is  superior  to  that  of  tiie  pkdntifb  in  the  parts  of 
tt&e  land  bo  by  them  respectiTely  purohased,  and  that  thej 
should  be  protected  as  bona  fide  purehasers  witboat  aotioe,  as 
against  the  claim  of  the  plaintiffs. 

Of  these  purdiasers,  there  is  one  class  who  bought  after  the 
mortgi^  was  recorded.  On  behalf  of  these  nothing  is  now 
claimed. 

Another  class  consists  of  those  who  paid  to  Coivfeiee  the 
purchase-money  in  full,  and  obtained  from  him  deeds  of  con- 
veyance before  the  mortgage  was  recorded,  and  without  noliee 
of  plaintiffs'  rights.  As  to  these  the  petition  is  dismissed  by 
agreement,  there  being  no  controversy,  but  they  are  entitled  to 
protection  as  bona  fide  purchasers  without  noti^. 

The  remaining  class  consists  of  those  who  made  their  pur- 
chases and  paid  part  or  all  of  the  purchase-money  before  the 
mortgage  was  left  for  reoord,  but  obtained  no  deed  of  convey* 
ance  until  after  it  was  recorded.  The  conto>versy  in  the  case 
is  between  the  plaintiffs  and  this  latter  class  of  purchasers,  as 
to  the  priority  of  Hen  or  right  to  the  parcels  of  land  by  them 
so  purchased.  All  the  cases  of  this  class  are  not  exactly  alike. 
Some  paid  more  and  some  lees  of  the  purchase-money.  Most 
of  them  exercised  acts  of  ownership  upon  the  land,  or  took. 
constructive  possession;  and  one  or  two  took  actual,  notorious 
possession.  But  they  are  all  alike  in  what  we  regard  as  the 
essential  element  determining  the  rights  of  the  parties.  Thej 
aU  bought  before  the  mortgage  was  left  for  record,  and  without 
notice  of  plaintiffs'  rights.  Their  contracts  were  merely  exeo- 
utory,  giving  them  no  present  legal  interest  or  right  of  posses- 
sion. They  obtained  no  deeds  until  after  the  mortgage  was 
recorded;  and  the  mortgage  was  recorded  before  the  plaintiA 
had  actual  notice  of  their  rights. 

Converse  is  insolvent,  and  tbe  mor^aged  premises  are  in- 
suflBdent  to  indemnify  both  parties,  or  even  to  satisfy  the 
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mortgage.  A  loss,  therefcxre,  to  the  amount  at  least  of  the 
money  so  paid  by  these  purchasers  under  Converse,  is  to  bo 
borne  either  by  them  or  by  the  plaintiffs,  and  the  question  is. 
Upon  which  should  it  be  cast? 

That  Mrs.  Anketel  retained  a  vendor's  lien  upon  the  lands 
for  the  unpaid  purchase-money  seems  to  be  beyond  contio- 
versy.  As  the  court  say  in  WiUiafM  v.  RoberUf  6  Ohio,  89, 
*'  the  existence  of  such  a  lien  is  too  well  established  to  be  con- 
troverted." 

It  is  equally  well  settled  law  in  Ohio  that  the  vendor's  lien 
is  not  extinguished  by  taking  a  mortgage  on  the  premises 
sold  to  secure  the  payment  of  the  purchase-money.  This  is 
the  precise  point  decided  in  Boos  v.  Evoingy  17  Ohio,  600  [49 
Am.  Dec.  478],  and  affirmed  and  acted  upon  in  Neil  v.  Kin- 
ney ^  11  Ohio  St.  66.  And  the  principle  is  not  varied  by  the 
fiEtct  that  several  tracts  are  put  in  the  same  mortgage  and  deed, 
and  that  the  purchase-money  so  secured  is  the  aggregate  sum 
of  separate  estimates  of  the  price  or  value  of  each  lot,  the 
transaction  being  a  single  sale,  notwithstanding  such  a  mode 
resorted  to  to  fix  the  amount  of  the  purchase-money. 

It  is  therefore  unnecessary  in  the  present  case  to  decide 
whether  the  mortgage  until  recorded  was  wholly  void  as  to 
third  persons,  or  merely  void  as  a  legal  mortgage,  —  whether 
it  might  not,  although  no  mortgage,  stand  in  equity  on  the 
footing  of  a  contract  to  make  a  mortgage,  and  thus  give  an 
equity  to  Mrs.  Anketel  prior  and  superior  to  that  of  tiie  pur- 
chasers under  Converse;  because  without  the  mortgage  she 
had  an  equity  of  equal  value  with  any  which  it  as  a  merely 
equitable  instrument  could  give  her.  Orant,  then,  that  up  to 
the  time  of  recording  the  mortgage  it  was  a  nullity, — that 
during  that  time  she  stood  as  a  vendor  without  a  mortgage,  — 
still  she  had  a  lien  for  the  purchase-money,  and  Converse 
held  the  lands  as  trustee  for  its  payment.  Having  this  lien, 
she  can  enforce  it  against  whom?  She  can  enforce  it  against 
Converse,  and  against  all  claiming  under  him,  except  two 
classes  of  persons:  1.  Those  whose  equities,  though  later  in 
date,  are  superior  in  merit  to  hers;  and  2.  Those  who  can  pro- 
tect themselves  under  the  plea  of  hwui  fide  purchasers  with- 
out notice.  Do  the  parties  defendant  here  come  within  either 
of  these  descriptions?  A  majority  of  the  court  think  they 
do  not  It  appears  to  us  that  the  eqxdty  of  Mrs.  Anketel's 
lien  for  the  purchase-money  is  equal  in  merit  to  that  of  the 
defendants,  and  that  the  latter  do  not  bring  their  cases  within 
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the  rule  which  entitles  them  to  protectkm  as  bona  JUs  pur- 
chasers. 

1.  Their  equities  are  equal  in  point  of  merit.  The  one  rests 
on  a  trust  for  purchase-money  due,  and  the  other  upon  a  trust 
for  purchase-money  paid.  The  right  of  one  is  to  have  the 
land  sold  for  the  payment  of  the  purchase-money,  in  execu- 
tion of  the  contract  of  sale;  and  the  right  of  the  other  is  to 
have  it  conveyed  in  specific  execution  of  the  contract  of  pur- 
chase. Both  eqmties  are  of  the  same  nature  and  dignity,  and 
neither  can  rise  above  the  other,  except  by  means  of  the  fraud 
or  laches  of  the  other.  There  was  no  fraud  here;  and  surely 
no  laches  of  Mrs.  Anketel  in  failing  to  record  her  mortgage 
can  have  any  effect  upon  her  rights  not  acquired  under  the 
mortgage.  The  utmost  effect  of  that  neglect  is  to  suspend 
all  her  rights  under  the  mortgage  till  the  date  of  its  record. 
Her  case,  to  say  the  least,  is  as  meritorious  as  it  would  have 
been  had  the  land  been  sold  and  conveyed  to  Converse  by  a 
stranger,  and  had  she  taken  her  mortgage  for  money  loaned 
to  Converse. 

2.  Nor  are  the  defendants  within  the  rule  which  protects 
Umafide  purchasers  without  notice.  That  rule  is  applicable 
only  to  such  as  have  acquired  the  legal  title.  The  rule,  stated 
in  a  more  comprehensive  form,  is,  that  as  between  parties  hold- 
ing equal  equities,  the  court  will  not  interfere  to  change  or 
affect  the  legal  title  or  the  rights  of  the  parties  at  law, — 
simply  because  nothing  is  gained  to  equity  thereby,  the  one 
having  as  good  right  in  equity  as  the  other.  In  all  cases 
where  neither  party  has  the  legal  title,  and  the  equities  are 
equal,  the  well-known  maxim  prevails,  that  he  who  is  first  in 
time  is  first  in  right.  Such  would,  we  think,  have  been  the 
relative  standing  of  the  parties  here  had  Mrs.  Anketel  utterly 
omitted  to  record  her  mortgage,  or  had  she  never  obtained  a 
mortgage.  The  legal  title  would  then  have  been  in  Converse, 
and  both  parties  would  be  before  the  court,  as  in  fact  they  now 
are,  in  the  character  of  actors,  demanding  that  he  should  be 
compelled  to  yield  it  up  for  their  benefit.  In  such  case,  the 
equities  being  equal,  the  elder  would  prevail,  and  Mrs.  Anketel 
must  have  the  preference.  In  order  to  override  her  equity, 
the  defendants  should  have  trusted  to  the  title,  and  not  to  Con- 
verse. They  should  have  taken  a  deed,  and  not  a  personal 
contract.  Like  Mrs.  Anketel,  they  trusted  to  him,  and  not  to 
the  land.  She  trusted  that  he  would  not  encumber  or  convey 
it;  and  they  trusted  that  he  had  not  encumbered  or  conveyed 
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it.  NoChing  bat  the  legal  title  will  soffiee  to  pTdteot  either 
against  a  prior  equity  of  the  other.  The  defendants  acquired 
no  legal  title.  Taking  possession  without  any  right  under 
their  contracts  00  to  do  clearly  could  give  them  no  Biieh  title. 
At  most  it  only  made  them  tenants  at  sufferance. 

But  Mrs.  Anketel's  case  does  not  stop  here.  On  the  2Gth 
of  January,  1864,  she  recoided  her  mortgage,  and  whatever 
equity  she  then  had  became  clothed  with  the  legal  estate. 
She  acquired  that  legal  estate  without  actual  notice  of  the 
rights  of  any  of  the  defendants,  and  with  no  constractive 
notice,  except  in  the  two  cases  where  the  defendants  had  taken 
possession.  As  to  all  the  defendants,  then,  except  theee  two, 
she  could  set  up  the  plea  of  bona  fids  purchaser,  even  if 
she  had  no  equity  prior  to  the  recording  of  the  mortgage. 
The  ground  assumed  by  defendants'  counsel,  that  notice  to 
Converse  was  notice  to  Mrs.  Anketel,  because  he  was  her 
agent,  we  think  utterly  untenable.  He  had  no  agency  ex- 
cept to  deliver  the  mortgage  for  record,  and  that  agency  im- 
plied  no  power  to  accept  notice  of  the  rights  of  third  persons 
in  the  land.  The  notice  has  no  relation  to  the  business  of  the 
agency. 

Except  as  to  two  of  the  defendants,  then,  Mrs.  Anketel  be- 
came a  bona  fide  purchaser  without  notice  at  the  date  of  the 
recording  of  her  mortgage.  If  she  was  such  for  valuable  con- 
sideration, then  she  is  within  the  rule  according  her  protection 
against  prior  equities.  It  cannot  be  denied  that  the  mortgage 
stands  upon  a  good  consideration  as  between  her  and  Con- 
verse; and  the  question  of  consideration  is  one  between  them 
alone.  That  consideration  was  the  debt  he  still  owed  her  finr 
the  land.  Admit,  for  the  purpose  of  deciding  this  question  of 
consideration,  that  her  lien  was  extinguished  or  overriden  by 
the  supposed  superior  equity  of  defendants,  or  by  the  fact 
that  they  are  to  be  protected  against  it  as  purchasers,  still  the 
debt  is  not  extinguished.  That  debt  is  as  valid  and  meritorious 
a  basis  for  a  mortgage  as  would  be  a  new  loan  of  money;  and 
the  record  of  the  old  mortgage  is  at  least  equivalent  to  the  exe- 
cution of  a  new  one  of  the  date  of  the  record. 

It  seems  to  a  majority  of  the  court,  therefore,  that  Mrs. 
Anketel  has  the  better  right  here,  not  only  by  virtue  of  her 
vendor's  lien,  but  as  to  all  the  defendants  except  two;  also 
because  she  first  acquired  the  legal  titie,  and  acquired  the 
same  bona  fide  for  a  v^uable  consideration  and  without  notice. 

A  queetioQ  is  made  upon  the  record  as  to  the  legal  method 
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of  compnting  inteFest  where  it  is  payable  annually,  and  where 
partial  payments  are  made.  In  aoch  oaaee,  the  interest  on 
the  principal  bears  simple  iniereet  from  the  time  it  falls  due 
till  it  is  paid;  temd  when  payments  are  made,  they  apply: 
1.  In  payment  of  the  interest  due  on  interest;  2.  In  payment 
of  interest  due  on  the  principal;  and  8.  In  payment  of  the 
principal.  But  in  no  case  can  any  part  of  the  interest  upon 
interest  be  made  to  bear  interest. 

Coimsel  may  draw  np  a  decree  upon  the  principles  indicated 
in  this  opinion.  That  decree  will  direct  that  the  parcels  of 
land  claimed  by  defendants  be  separately  appraised,  and  re« 
qnire  the  land  not  so  claimed  to  be  first  sold.  If  then  found 
necessary,  the  parcels  so  claimed  will  be  separately  sold  in 
Ifae  inverse  order  of  the  dates  at  which  they  were  purchased 
ef  OonvQVBB,  with  the  privilege  to  each  of  the  several  pur- 
chasers to  hold  his  land  released  from  the  mortgage  by  pay« 
lag  upon'the  mortgage  tiie  price  at  which  it  was  purchased  by 
Oonverse,  with  interest. 

Decree  accordingly. 

Day  and  Brinkebhoff,  JJ.,  concurred;  Scorr,  C.  J.,  and 
Whttk,  J.,  dissented. 

Vm)oB%  Lncf  lOB  PusoBAiDi-ifoinr,  wmrrma  Waiysd  *t  Takwo 
SauuRiTy;  See  Bwmap  ▼.  Cook,  85  Am.  Deo.  607,  note  613^  where  other  oMei 
•leeoUected;  Skhar^  v.  Leammg,  SI  Id.  23e,aote  241;  Bamm  ▼.  0r^i6f,  81 
Id.  153»  note  166;  DUMm  ▼.  M'UeheU,  77  Id.  99,  note  101,  where  other  evei 
■recollected. 

RvuB  voB  Ooicrurnro  IHTtRm  wvaui  Pabtial  pAnctirtB  bats  sim 
Maiv:  See  8Uur  ▼.  RkknumA^  83  Am.  Dec  189,  note  190,  where  other  mam 
•re  ooDeeted. 

IvTSREBT  ON  ImxRVT,  WHIN  Aluiwxd:  See  HaU  T.  Hak^  78  Am.  Deo. 
i90^  note  494^  where  other  caaee  are  oolleoted.  When  by  the  terms  of  k  note 
the  interest  is  to  be  paid  annnally,  the  payee  is  entitled  to  interest  on  the  in- 
terest if  the  interest  be  not  paid  according  to  the  tenor  of  the  instmmentt 
PrmUm  v.  WaOoer,  26  Iowa,  210,  citing  the  principal  case. 

Tbb  rBDTCiPAL  OASB  18  ALSO  CTTSD  in  the  foUowlng  cases  to  these  pointsi 
The  sereral  pnrohasers  of  encambered  real  estate  are  liable  to  the  payment  of 
the  lien  npoa  it  aooording  to  the  inverse  order  of  time  in  which  they  acquired 
ownership:  Smith  v.  A  Ukk,  24  Ohio  St.  377.  The  rule  which  protects  a  &ona 
/de  purchaser  without  notice  is  applicable  to  only  such  as  have  acquired  the 
legal  title;  and  where  neither  party  has  the  legal  title,  and  the  equities  are 
equal,  the  maxim  prevails  that  he  who  is  first  in  time  is  superior  in 
MiUur  T.  ^e^  82  Id.  873.  The  knowledge  of  an  agent  may,  in  certain 
be  notice  to  hSs  principal:  Fairjieid  Samngt  Bank  r.  CSkM^  72  Me.  280l  Itis 
ilso  difltingutshed  in  Hwme  ▼.  DioDOth  37  Ohio  6t  69,  71. 
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Ybtzbb  V.  Thoman. 

U7  Ohio  Bt  ate,  uo.] 

AaruALf  NofouDiTi,  Ckurmruous,  akd  ExOLUBm  Tomamata  <m  Lasb 
UP  TO  CuKTAXir  Lots  for  »  period  of  twenty-one  yeen  givee  a  good  title 
thereto  under  the  statnte  of  limitationa,  although  each  poeeeeaion  may 
have  grown  out  of  a  mistake  of  the  adjoining  proprieton  as  to  the  looik 
tion  of  the  tme  line  between  them. 

Ebbob  to  the  common  pleas  of  Crawfoid  Ckranty*  Th« 
opinion  states  the  case. 

5.  R.  Harris  and  J.  ScroggSj  for  the  plaintiff  in  error.    . 
Thomas  Beer^  for  the  defendant  in  enorr- 

By  Court,  Bbikkebhoff,  J.  In  this  case,  the  plaintiff  in 
error  was  plaintiff  below,  and  the  defendant  in  enor  was  de- 
fendant below. 

On  the  2d  of  April,  1862,  the  plaintiff  brought  his  actum 
against  the  defendant,  under  the  code  of  civil  procedure,  for 
the  recovery  of  real  property,  alleging  that  he  had  a  l^al 
estate  in  and  was  entitled  to  the  possession  of  a  strip  of  land 
seventeen  rods  in  width  from  off  the  north  end  of  a  certain 
half  quarter-section  described  in  his  petition;  and  that  the 
defendant  unlawfully  kept  him  out  of  the  possession  thereof 
etc. 

The  defendant  answered,  and  took  issue  on  these  allega- 
tions. 

The  case  was  tried  to  a  jury;  a  verdict  was  found  for  the 
defendant,  and  a  judgment  rendered  thereon.  To  reverse  this 
judgment,  the  plaintiff  filed  a  petition  in  error  in  the  district 
court,  where  the  case  was  reserved  for  decision  in  this  court 

On  the  trial  of  the  case  in  the  common  pleas,  a  bill  of  ex* 
ceptions  was  taken,  from  which  it  appears  that  the  defendant 
is  the  unquestioned  owner  of  the  lands  immediately  north  of 
the  strip  of  land  in  controversy,  and  that  the  plaintiff  is  the 
like  owner  of  the  lands  immediately  south  of  it;  and  the 
question  is  one  of  boundary  between  adjoining  proprietors. 
It  farihermore  appears  from  the  bill  of  exceptions  that  the 
plaintiff  on  the  trial  claimed,  and  gave  evidence,  among  other 
things,  tending  to  establish  in  himself  and  those  under  whom 
he  claimed,  an  actual,  continuous,  and  exclusive  possession  of 
the  strip  of  land  in  dispute  for  more  than  twenty-one  years 
prior  to  the  commencement  of  the  action. 

In  respect  to  this  branch  of  the  case,  it  is  alleged  that  the 
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ooari  below  erred  in  its  charge  to  the  jury.    The  charge  of  the 
court  is  as  follows: — 

^*An  entry  of  one  man  on  the  land  of  another  is  an  ouster  of 
the  legal  possession,  or  not,  according  to  the  intention  with 
which  it  is  done.  By  the  law,  the  intention  guides  the  entry 
and  fixes  its  character;  so  that  if  the  land  in  dispute  in  this 
case  was  taken  by  the  plaintiff  and  held  by  him  for  twenty- 
one  years,  under  the  belief  that  the  line  up  to  which  he 
claimed  was  the  true  line,  and  the  owner  of  the  Thoman  tract, 
in  ignorance  of  the  true  line,  but  believing  it  to  be  the  same 
which  plaintiff  occupied,  allowed  the  plaintiff  to  take  posses- 
sion of  the  land  in  dispute  and  hold  it,  such  occupancy  by  the 
mutual  mistake  of  the  parties  cannot  operate  as  a  disseisin  of 
the  defendant,  nor  confer  upon  the  plaintiff  a  title  by  adverse 
possession  while  such  mutual  mistake  exists. 

''The  plaintiff  must  have  knowingly  and  designedly  taken 
and  held  the  land  to  enable  him  to  claim  the  benefit  of  the 
statute.  Occupancy  by  accident  or  mistake,  or  ignorance  of 
the  dividing  line,  is  not  sufficient. 

"  If  a  land-owner  through  ignorance,  mistake,  or  inadver^ 
tency  includes  a  part  of  an  adjoining  tract  within  his  inclq^ure, 
and  it  so  remains  inclosed  for  twenty-one  years,  it  does  not 
operate  as  a  disseisin.  A  disseisin  cannot  be  committed  by 
mistake,  because  the  intention  of  the  possessor  to  claim  ad- 
versely is  an  essential  ingredient  in  a  disseisin;  nor  will  mere 
mistake  work  an  abandonment  of  land,  nor  make  a  good  pos- 
sessory title." 

'  We  are  of  opinion  that  this  charge  is  erroneous.  We  think 
that  under  our  statutes  of  limitation,  if  a  party  establish  in 
himself,  or  in  connection  with  those  under  whom  he  claims, 
«n  actual,  notorious,  continuous,  and  exclusive  possession  of 
land  for  a  period  of  twenty-one  years,  he  thereby,  except  as  to 
persons  under  disability,  acquires  a  title  to  the  land;  and  this 
irrespective  of  any  question  of  motive  or  of  mistake. 

The  charge  of  the  court  below  would  seem  to  imply  that  the 
statute  for  the  limitation  of  actions  for  the  recovery  of  real 
estate  was  intended  only  for  the  protection  of  parties  who  ap- 
propriate to  themselves  the  lands  of  others  knowing  them  to 
be  the  lands  of  others,  and  to  exclude  from  its  benefits  a 
party  who  has  honestly  entered  and  held  possession  of  land  in 
the  full  belief  that  it  was  his  own.  At  least,  the  charge  will 
bear  that  construction,  and  was  calculated  to  mislead  the  jury. 
Such  a  oonstmotiaii  of  oar  statute  finds  no  countenance  in  any 
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reported  case  in  this  state,  and  if  accepted  would,  we  think, 
be  mischievous  in  its  operation. 

It  is  true,  the  doctrine  of  the  court  below  finds  some  support 
in  the  case  o{  Ross  v.  Oould^  6  Me.  204;  but  the  conclusions 
announced  in  that  case  are  drawn  from  the  peculiar  language 
of  the  statute  of  limitations  of  Maine, — wholly  unlike  that 
of  the  Ohio  statute;  and  those  conclusions  have  been  much 
modified  and  limited  in  their  application  by  the  later  case  of 
Otis  V.  Movlton,  20  Id.  205. 

But  it  seems  to  us  that  the  correct  doctrine  on  this  subject 
is  laid  down  by  the  supreme  court  of  errors  of  Connecticut  in 
French  v.  PearcCj  8  Conn.  439  [21  Am.  Dec.  680];  and  except 
that  the  period  of  limitation  prescribed  by  the  statute  of  that 
state  is  fifteen  years  instead  of  twenty-one  years  as  in  Ohio, 
what  was  said  in  that  case  is  as  applicable  in  cases  arising 
under  our  statute  as  it  was  to  the  case  before  that  court  In 
that  case  the  court  say:  ''The  possession  alone,  and  One  quali- 
ties  immediately  attached  to  it,  are  regarded.  If  he  intends  a 
wrongful  disseisin,  his  actual  possession  for  fifteen  years  gives 
him  a  title;  or  if  he  occupies  what  he  believes  to  be  his  own,  a 
similar  possession  gives  him  a  title.  Into  the  recesses  of  his 
mind,  his  motives  or  purposes,  his  guilt  or  innocence,  no  in- 
quiry is  made.  It  is  for  this  obvious  reason  that  it  is  the 
visible  and  adverse  possession  with  an  intention  to  possess 
that  constitutes  its  adverse  character,  and  not  the  remote  views 
or  belief  of  the  possessor.*' 

To  avoid  possible  misapprehension,  however,  it  may  be  well 
to  remark  that,  as  settled  by  this  court  in  McAfferty  v.  Conov^Tj 
7  Ohio  St.  99  [70  Am.  Dec.  57],  where  adjoining  proprietors 
under  a  mutual  mistake  as  to  the  locality  of  the  two  lines 
between  them  respectively  occupy  up  to  and  acquiesce  in  a 
line  other  than  the  true  one  for  a  period  less  than  twenty-one 
years,  neither  party  is  in  general  estopped  to  assert  title  up  to 
the  true  line.  But  that  is  a  very  different  case  from  this. 
That  is  a  question  of  estoppel  in  pais;  this  is  one  in  respect  to 
the  application  of  the  statute  of  limitations. 

Judgment  reversed  and  cause  remanded. 

Day,  C.  J.,  and  White,  Welch,  and  Scoirr,  JJ.,  concurred. 


StATOTB    of    LoOTATIOVS    FoUNDXD    on    MIBTAKX    in    BOUNIUBT:    Sm 

KmowUon  v.  Smith,  SB  Am.  Dec  152,  note  156,  where  other  caaes  are  collected; 
Lmdell  v.  McLamghlm,  71  Id.  593,  note  598;  Carroway  y.  Chancey,  64  Id.  577, 
note  679;  Sartain  v.  Hamilkm,  62  Id.  624,  note  527,  where  this  eabject  it  db- 


Dec  1866.]  Wilbcui  v.  Wilsqbi.  IM 


atloigth.  InOfaio^whentwopwtiMholdiiptotlMdifUaiUaiilQr 
a  ■nffioient  kngCh  of  tiiDe^  tha  flflbet  ol  tiia  statnta  la  not  obiviated,  fhoaf^ 
meh  hbldiiig  wis  by  iimti»l  mktftka:  8mUh  r.  McKag,  ao  Oiuo  8t  418^  oik- 
ing  the  prinoipal  eMO. 

Tte  FBiBCEPAL  om  IB  ALSO  COTID  in  McNeelif  T.  XcM^poHb  22  Ohio  81.  S7t 
and  m  JEhnfMte  ▼.  J9t|#bMs  83  la.  400;  to  tho  point  tliat  te  OUo  it  k  not 

I ■■■!  J  tn  thn  inniiiaj  nf  thr  utititff  ttint  tniiiMinii  liir  liiH  mir  'i^w  -t 

titlo. 


Wilson  v.  Wilson. 

(17  ono  BtATa,  15Ql] 
PAirr  B  Aonvo  nr  Dovbu  Oafjcitt  4xv  AmmnmjoQB  ot 
DicsDnrr'a  Eshtatb  axs>  Quarsuji  of  hit  minor  hoin^  ud  it  tinoeMm 
hiB  dn^  as  sodh  adminiatrator  to  pay  to  himaalf  aa  gnardian  a  aom  of 
mooey  diatribnted  to  hia  warda,  the  law  will  preeume  snob  payment  to 
ba.TO  been  made  by  him.  Bat  thia  legal  preamuption  may  be  rebutted. 
And  if  he  efaargea  himaalf  with  the  fmd  aa  adminiatrator,  bat  refraana 
iiom  ehorging  himaelf  with  it  aa  gnardian,  the  Ugal  preaamption  of  a 
txanafer  of  the  fund  is  rebutted;  and  in  an  action  by  hia  former  warda  on 
hia  bond  as  administrator  for  the  reooreiy  of  the  fond,  he  will  be  ea- 
topped  to  deny  that  he  still  holds  it  aa  administrator. 

Ebbob  to  the  district  c6urt  of  Butler  County.    The  opinion 
itates  the  case. 


ThamoM  MiUikim^  for  the  plaintiffs  in  erxor. 
James  Clarke  for  the  defendants  in  error. 

By  Court,  BBnnuiBHOFF,  J.  The  action  in  the  common 
pleas  was  against  Wilson,  the  administrator  with  the  wiU  an- 
nexed of  John  Rhea,  deceased,  and  the  surviving  surety  on  his 
bond  as  such  administrator,  for  the  recovery  of  a  fund  of  over 
thirteen  hundred  dollars  remaining  in  his  hands  for  distribu- 
tion on  the  final  settlement  of  his  account  as  such  adminis- 
trator. The  plaintiffs  are  the  devisees  of  this  fund  under  the 
will.  And  at  the  time  when,  this  final  settlement  was  made, 
and  it  became  his  duty  as  administrator  to  dlBtribute  the  fond 
to  the  heirs  of  the  devisees,  they  were  infants,  and  he  was  the 
duly  appointed  guardian  of  their  persons  and  property.  He, 
not  denying  the  receipt  by  him  of  the  fund  in  his  character 
as  administrator,  sets  up  by  answer  in  defense  of  the  action 
that  he  holds  it  as  guardian,  and  not  as  administrator;  and  so 
contests  his  liability  on  his  bond  as  administrator.  And  be- 
ing at  the  time  of  the  receipt  of  the  fund  both  administrator 
and  guardian,  the  question  on  which  the  case  turns  is,  In 
which  of  these  two  capacities  does  he  now  hold  it? 
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It  is  true,  generally,  that  where  a  party  acting  in  a  double 
capacity  is  possessed  of  a  fund  in  one  Rapacity  which  it  is  his 
duty  (so  to  speak)  to  transfer  to  himself  in  another,  such 
transfer  will  in  law  be  presumed.  But  this  legal  presumption 
may  be  rebutted.  It  is  a  kind  of  legal  fiction,  and  is  so  de- 
nominated by  the  court  in  Collard  v.  Donaldson.  17  Ohio,  264; 
and  legal  fictions  have  vitality  and  efiect  to  promote  the  ends 
of  justice,  but  not  to  thwart  them. 

Wilson  was  not  required  to  go  through  any  such  foolish  for- 
mality as  taking  the  fund  which  he  held  as  administrator 
from  one  pocket  and  putting  it  into  another  as  guardian;  but 
there  were  other  and  more  sensible  ways  of  indicating  the  ca» 
pacity  in  which  he  regarded  himself  as  holding  the  fund.  He 
might  legitimately  have  charged  himself  with  it  in  his  ac- 
count as  guardian,  and  credited  himself  with  having  made 
payment  of  it  to  the  guardian  in  his  account  as  administra- 
tor. But  he  did  just  the  contrary  of  this.  He  refrained  fix>m 
sharging  himself  with  it  as  guardian,  and  thus,  it  would  seem, 
prevented  its  forming  any  element  of  recovery  against  him  in 
the  former  action  against  him  and  his  sureties  on  his  bond  as 
guardian. 

He  received  and  receipted  for  it  as  administrator;  he  charged 
himself  with  it  as  administrator  in  his  account  as  such;  he 
never  credited  himself  in  his  account  as  administrator  with 
any  transfer  of  it  to  himself  as  guardian;  and  in  his  account 
as  guardian,  he  never  charged  himself  with  it,  nor  revealed  his 
claim  to  be  holding  it  as  guardian  until  after  the  commence* 
ment  and  in  the  progress  of  this  action. 

We  are  of  opinion  that  these  unequivocal  manifestations  of 
intention  on  the  part  of  the  principal  defendant,  Wilson,  ef- 
fectually rebut  the  legal  presumption  which  his  counsel  invoke 
in  his  behalf;  estop  him  to  deny  that  he  holds  the  fund  in 
his  capacity  as  administrator;  and  that  the  district  court 
erred  in  giving  judgment  for  the  defendants,  and  in  refusing 
to  grant  a  new  trial. 

Judgment  reversed  and  cause  remanded  to  district  court 

Day,  C.  J.,  and  White,  Welch,  and  Scott,  JJ.,  concurred* 


MXM  ABB    PBBflUMBD  TO  Do  WhAT   ThBT   HAVB  RiOHT  AHD   FOl 

Do:  Pool  ▼.  JIlorriB,  74  Am.  Dea  68. 

Pbbsumption  n  Availablb  uirrn«  Ovbboomb  bt  EvmsNCB:  See  Baki  v» 
Prkkm,  61  Am.  Deo.  73,  note  74»  where  other  oaeee  Are  ooUeeted. 
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KiLLiON  V.  Power. 

fSl  PlXHITLYAHIA  BtJLTM,  438l1 

OoooxAXT  OF  Uppbb  Stobt  of  Bitildino  is  Liakji  fob  Damage  oMiaed 
to  oeonpaat  of  lower  story  from  »  stop-cock  being  laffe  open  on  the  apper 
floor,  which  flooded  with  wftter  the  floor  below. 

PkBflON  Who  Comxs  into  Storb  bt  Permibsiom  of  Pbopbibiob,  and  is 
permitted  to  use  the  water,  which  he  leaves  mnning,  is  not  a  trespasser, 
and  the  proprietor  is  liable  for  damages  caused  from  a  flooding  of  a  store 
on  the  floor  below,  it  being  negligence  on  his  part  not  to  see  to  the  oon- 
dition  of  the  stop-cock  before  closing  the  store. 

It  n  DuTT  of  Court  in  Answxbino  Point  so  to  Psbibht  Qualiftino 
Facts  that  they  may  have  their  due  weight  with  the  Jniy. 

Case  for  negligence  by  Power  against  Eillion.  Verdict  for 
the  plaintiff,  and  error  assigned  by  the  defendant.  The  opin- 
i€Rn  states  the  case. 

SharpUsSy  for  the  plaintiff  in  error. 

Thomas  H.  Speakman^  for  the  defendant  in  error. 

By  Court,  Aqnew,  J.  This  action  was  brought  for  negli 
genoe  in  leaving  open  a  stop-cock  in  the  third  story  of  a 
storehouse  occupied  by  the  defendant,  and  thereby  flooding 
with  water  the  store  of  the  plaintiff  in  the  basement.  The 
only  error  assigned  is  to  the  answer  of  the  court  to  the  fourth 
point  of  the  defendant.  This  point  asked  the  court  to  say 
that  if  the  jury  found  from  the  evidence  that  the  spigot  men- 
tioned in  the  evidence  was  turned  by  the  man  Hughes,  a 
person  not  in  the  employment  of  the  defendant,  nor  under 
his  control,  without  the  authority  of  the  defendant  or  his  ser- 
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▼antSy  the  defendant  is  entitled  to  a  verdict  Bvidenoe  bad 
been  given  to  show  that  Hughes  was  a  costomer  of  the  de* 
fendant,  and  was  frequently  at  his  store;  that  on  this  occaaioQ 
he  came  there  to  get  some  barrels;  got  some  whisky  in  a' 
tumbler  out  of  one  of  the  barrels,  and  went  overhead,  and  was 
there  heard  at  the  stop-cock  by  one  of  the  employees,  and 
was  told  there  was  no  water  there, — the  water  at  that  moment 
being  turned  o£f  in  the  street  while  making  repaint.  The  in- 
ference is,  that  Hughes  turned  the  cock,  and  flisdiog  no  ^ water, 
left  it  so. 

The  court  affirmed  this  point,  with  the  qualification  that  if 
Hughes  was  not  a  mere  trespasser,  the  law  would  be  as  stated 
in  their  charge.  The  charge  was,  that  if  Hughes  came  upon 
the  premises  with  the  express  or  implied  assent  of  the  defend- 
ant or  his  servants,  and  with  the  like  express  or  implied 
assent  turned  on  the  water  and  left  it  ruaning,  and  the  de- 
fendant fiEuled  to  turn  it  off  again,  there  was  evidence  of 
negligence  on  the  part  of  the  defendant.  We  discover  no 
error  in  this.  Where  there  is  evidence  of  qualifying  facts,  the 
court  has  a  right  in  answering  a  point  to  make  the  qualifica- 
tion which  the  evidence  (if  believed)  will  introduce;  (ot  th» 
jury  must  find  on  all  the  facts,  and  not  upon  a  partial  view. 
It  is  the  duty  of  the  court,  therefore,  to  present  the  case  to  the 
jury  60  that  the  qualifying  facts  will  have  their  due  weight  in 
making  up  their  verdict  There  was  ample  evidence  here  thai 
Hughes  was  not  a  mere  trespasser.  If  Hughes  came  there  by 
permission,  and  was  permitted  to  use  the  water,  certainly  it 
was  negligence  under  the  facts  of  this  case  iK>t  to  see  to  the 
condition  of  the  cock  before  the  store  was  closed  for  the  day. 
The  stop-cock  was  in  the  third  story,  occupied  exclusively  by 
the  defendant,  and  where  the  plaintiff  had  no  right  to  ga 
When  the  defendant  or  his  servants  left  the  store,  filled  as  it 
was  with  valuable  goods,  of  course  it  must  be  locked  up.  A 
duty  lay  upon  him  to  take  care  that  so  dangerous  a  thing  as 
this  stop-cock  was  under  the  circumstances  should  not  be  left 
open  to  flood  the  store  of  his  neighbor  below  stairs.  The 
maxim,  Sie  utere  tuo  iU  aliswwni  wm  lmda$y  has  here  its  most 
apposite  application.  It  would  be  such  ncfgligence  as  entitled 
the  plaintiff  to  recover. 

Judgment  affirmed. 


Pabtt  is  Entitlbd  to  Pull,   Fair,  akd  Expucit  Ajtswkr  to 
pRATUt  VOR  iNSTRucnovSy  if'pertUMRt;  bat  where  the  evidenoe  lo  reqirira% 
the  court  should  m&ke  such  qualification  aa  will  adapt  the  Instnictioa  to  the 
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id  enaUe  tha  jury  to  make  the  necessary  discrimiiiBtioii,  and  decide 
ocxrectly:  Ha^  v.  Pew/,  88  Am.  Deo.  669,  and  note  674. 

Owznnt'a  Liabzutt  ion  ms  NxGLianca  Cavsdsq  huvKOB  to  Ta»- 
TASSEMSz  See  Sweeny  ▼.  OU  CoUm^  and  NtwpoH  JL  H*  Co.^  87  Am.  Dec  644^ 
and  oaaea  cited  in  the  note  662;  see  alto  JOMlT.  iVBf»  87  Id.  063;  Zo^Asdi 
Y.  7W«ai^  « Id.  MH 


Boyer's  EairAnL 

[51  PSNaSTLTAinA  ArATE,  41J 

KoxjL  TKAT  Rvnoia  FnAonoHs  of  Dat  m  Eirnnr  cm  Judomsmts  Ain> 
LiKX  LisNS  is  firmly  establiahed,  and  ia  not  to  yield  nnleaa  to  the  oer- 
tain  dsmanda  of  justice. 

LlKN    OV    JUBOMKRT,   IN    AbSKHOB    OF    PbOOF  OF  ACTUAL  TdO  OF  SkIIIT, 

b^gina  with  day  of  entry,  and  antedates  an  aaaignment  by  the  jndgnMnt 
debtor  for  the  benefit  of  creditors  ezeeated  and  delivered  the  same  day 
at  an  hoar  proved;  and  in  this  respect^  there  is  no  distinetian  between 
judgments  by  confession  and  those  actually  pronounced  by  the  oourts. 

Appeal  in  the  matter  of  the  asBigned  estate  of  Andrew 
Boyer  by  Hughes  and  Buchanan,  judgment  creditors  of  Beyer 
under  judgments  confessed  on  bonds  and  warrants  of  attorney, 
and  entered  the  same  day  the  deed  of  assignment  was  deliv- 
ered; the  question  being  upon  the  distribution  of  the  balance 
in  the  hands  of  the  assignee;  and  whether  the  judgment  credi- 
tors should  be  first  paid  out  of  it,  or  whether  it  should  be 
distributed  among  all  the  creditors  proportionately.  The 
auditor  reported  in  favor  of  paying  all  the  creditors  pro  ratay 
and  his  report  was  confirmed  by  the  court  of  common  pleas, 
from  which  decree  this  appeal  is  taken. 

J.  S.  Futheyj  O.  M.  Ruperty  and  John  J.  Pinkertonj  for  the 
appellants. 

John  H.  Brintonj  for  the  appellees. 

By  Court,  Aoinsw,  J.  The  question  upon  this  record  is, 
whether  a  judgment  or  a  deed  of  assignment  for  the  benefit  of 
creditors  shall  take  preference  in  the  distribution  of  a  fund 
arising  from  real  estate.  The  conceded  facts  are,  that  on  the 
same  day  the  judgment  was  entered  the  deed  was  delivered 
between  the  hours  of  ten  and  one  o'clock;  but  there  is  no  evi- 
dence as  to  the  time  of  the  entry  of  the  judgment, — it  might 
have  been  before  or  after  the  delivery  of  the  deed.       -* 

There  is  no  case  to  be  found  in  the  books  precisely  like  it, 
y«t  doubtless  there  are  familiar  principles  contained  in  many 
dedsions  which  rule  this  case.    Were  it  a  question  between 

▲m.  Dna  Vol  XCI-4 


130  Boyeb's  Estate.  [Penn. 

Uen  I  reditors  only,  it  might  be  readily  solved  by  letting  them 
share  in  the  fund  pro  rata^  on  the  ground  that  a  day  has  c* 
firactions  in  legal  proceedings.  Bnt  here  the  claims  of  the 
parties  conflict,  not  only  in  time,  but  nature,  and  are  so  irreo- 
oncilable  one  must  give  way  to  the  other;  and  the  question  is, 
What  principle  must  govern  the  precedence?  A  lien  is  but 
an  encumbrance  on  title,  but  a  conveyance  passes  the  title 
away.  If,  therefore,  the  judgment  be  prior,  the  conveyance  is 
subject  to  it;  if  posterior,  it  has  no  lien,  because  the  title  is 
gone.  In  principle,  the  case  falls  clearly  within  the  decision 
in  Mechanics'  Bank  v.  Oormarij  8  Watts  &  S.  804,  ClaoBOPfs 
Appeal,  22  Pa.  St.  863,  and  like  cases,  admitting  proof  of  the 
hour  at  which  each  transaction  took  place.  But  no  proof  was 
excluded,  and  the  difficulty  arises,  not  from  a  denial  of  the 
right  to  give  it,  but  from  the  inability  to  furnish  it.  We  are, 
then,  driven  to  the  necessity  of  determining  the  rights  of  the 
parties  upon  the  presumption  which  the  law  must  afford  us. 
In  point  of  fact,  the  judgment  may  have  been  prior;  it  would 
therefore  be  unjust  to  postpone  it  from  mere  considerations  of 
equality  in  the  distribution.  It  may  have  been  subsequent, 
and  it  would  be  improper  to  give  it  undue  precedence.  It 
must  therefore  be  determined  upon  just  legal  principles  and 
those  reasons  which  best  promote  the  general  interests. 

The  rule  that,  in  the  entry  of  judgments  and  liens  of  like 
character,  rejects  fractions  of  the  day  is  not  a  legal  fiction, 
but  a  measure  of  policy  to  prevent  litigation,  and  serve  as  a 
guide  to  the  public.  It  is  firmly  established,  and  is  not  to 
yield,  unless  to  the  certain  demands  of  justice.  Starting  with 
this  principle,  the  lien  of  the  judgment,  which  begins  with  the 
day  itself,  necessarily  antedates  the  conveyance.  In  this  re- 
spect there  is  no  distinction  between  judgments  by  confession 
and  those  actually  pronounced  by  the  courts.  It  is  easily  to 
be  seen  that  in  the  case  of  adversary  judgments  they  might  be 
often  defeated  by  the  fraud  of  defendants,  who  on  the  same 
day  could  place  assignments  for  creditors  on  record,  unless  the 
legal  presumption  be  maintained.  Indeed,  at  common  law 
the  judgment  related  back  to  the  first  day  of  the  term,  and  it 
required  the  passage  of  the  act  of  1772  to  confine  its  operatioo 
to  the  day  on  which  it  was  signed  in  favor  of  bona  fide  pur- 
chasers'for  a  valuable  consideration. 

Besides  these  motives  of  public  policy,  reasons  are  to  be  de- 
rived from  the  comparative  ability  each  party  has  to  proted 
himself.    The  judgment  creditor,  it  is  manifesti  has  no  power 
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to  piotoct  himself  agiunst  the  oonyejanoe,  which  has  thirty 
days  for  its  transit  to  the  public  record.  When  he  enters  his 
judgment  he  may  inquire  for  conyeyances,  but  is  answered 
there  are  none  in  the  office,  and  yet  one  may  have  existed 
hours  beforehand. 

He  may  ask  the  officer  to  note  the  hour  of  entering  his 
judgment,  but  this  is  no  protection,  and  only  insures  his  de* 
feat  when  the  earlier  deed  appears;  and  added  to  this,  no  legal 
duty  rests  on  the  officer,  who,  under  the  law,  is  obliged  to  enter 
the  day  only.  But  it  is  different  with  the  grantee  in  the  con- 
veyance; he  can  be  certain  of  all  liens  which  stand  before  him. 
They  are  on  the  record,  and  the  officer  is  bound  to  inform  him, 
and  if  necessary,  to  certify  the  fact  under  his  official  responsi- 
bility. He  can  protect  himself,  therefore,  by  other  means,  or 
if  it  be  a  purchase,  decline  the  title  and  withhold  his  money. 

The  grantor  in  a  voluntary  assignment  stands  in  the  same 
position,  and  if  he  finds  judgments  unexpectedly  entered 
against  him,  may  resort  to  other  means  to  protect  his  creditors, 
if  within  his  power. 

In  all  these  inquiries  truth  is  the  object  sought  for;  but 
having  no  means  of  determining  the  facts,  we  must  adopt  that 
legal  inference  which  best  promotes  the  public  interest,  pro- 
tects the  rights  of  individuals,  and  preserves  the  community 
from  schemes  of  fraud  and  useless  litigation.  In  this  case, 
having  no  means  of  ascertaining  the  actual  priority  of  either 
judgment  or  deed,  we  must  allow  the  legal  rule  to  operate, 
which,  rejecting  fractions  of  the  day,  carries  back  the  judg- 
ment and  postpones  the  assignment. 

The  decree  of  the  court  below  is  therefore  reversed,  and  the 
record  ordered  to  be  remitted  to  the  court  below,  with  instruc- 
tions to  allow  the  judgments  of  the  appellants  to  be  first  paid 
out  of  the  fund,  and  the  balance  to  be  distributed  in  the  man- 
ner heretofore  decreed  by  the  court  below,  or  if  the  fund  should 
be  insufficient  to  pay  the  judgments  of  the  appellants  in  full, 
then  to  be  paid  pro  rata;  and  it  is  ordered  that  the  costs  be 
paid  out  of  the  fund  in  the  first  place. 

Btrono,  J.,  dissented. 


JuDOMSHT  Lbv,  whxh  Attaohbs:  See  Pkmter^  Bank  y.  ObiM;  41  Am. 
Dec.  616,  and  ouee  cited  in  the  note  625;  Buchan  v.  Sumner,  47  Id.  806^  and 
note  319.  Priority  as  between  judgments  obtained  on  the  same  day:  Oookv. 
DUkm,  74  Id.  364,  and  note  367.  In  California,  a  judgment  becomes  a  lien 
from  the  time  it  is  docketed:  AeUe^  v.  Chamberlain,  76  Id.  616,  note  61S. 
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Flugk  v^  Haqcb. 

■#  BaDomoKT  oah  bb  Had  sr  Aiasiairaa  or  AmmnRBASOMi 

Bbtah  npon  »  ooTooant  of  goanxity  exeoated  b j  tha  daeedaat  ugoa 
the  MBtgnment  of  »  mortgage,  which  mm,  after  aeYeral  aeeignmenti, 
awignad  to  the  adminifltraton,  who  aangned  it  totiie  plaint8(  '^wxtiian 
the  ri^te^  lemedia^  ineideiita,  eta,  tfaenvuito  belonging  ";  for  the  guar- 
anty of  the  decedent^  by  beeomiag  Tested  in  hie  peieonal  lepteeeniailiei 
for  the  benefit  of  the  eetate^  wae  eztingiuahed,  and  it  could  not  be  r^ 
▼ived  by  them,  any  attempt  in  that  regard  creating  merely  e  peraonal 
obligation  npon  themaelvee. 

Amuaaaarr  or  Mobstqaob  Mads  to  Ajmntnauaaas  or  Hbeaxi^  and  not 
to  them  pessenally,  le  preoomed,  in  the  abeenoe  of  ooonterfniliiig  proc^ 
to  hare  been  made  upon  a  oonaidaration  paid  by  the  eatate. 

Covenant  upon  case  stated  between  Hager,  to  the  nae  of 
Schonley,  plaintiff,  and  Flack  and  Delp,  adminiBtrators  of 
Nace,  deceased,  defendants,  the  canse  of  action  being  a  cove- 
nant guaranteeing  the  payment  .of  a  mortgage  by  one  Spink, 
assigned  by  the  deceased  to  Hager  on  January  12, 1859,  and 
after  several  assignments,  assigned  to  the  defendants,  who  as- 
signed it  to  Schonley,  ''with  all  rights,  remedies,  incidents,  and 
ai>purtenances  whatsoever  thereunto  belonging,  or  in  any  wise 
appertaining,  and  all  our  estate,  right,  title,  interest,  property, 
claim,  and  demand  whatsoever  of,  in,  and  to  the  same." 
Judgment  was  entered  for  the  plaintiff,  and  the  defendants 
assigned  error.    In  other  respects,  the  opinion  states  the  case. 

H.  P.  Roas  and  O.  M.  WharUmy  for  the  plaintiffs  in  error. 
G.  Leaty  for  the  defendant  in  error. 

By  Court,  Thompson,  J.  The  question  submitted  for  adju- 
dication  in  the  court  below  was  distinctly  stated  to  be,  whether 
the  plaintiffs  can  recover  in  the  action  of  covenant  on  the  cov- 
enants of  Charles  Z.  Nace  with  Samuel  Hager,  of  the  12th  of 
January,  1859,  the  same  not  having  been  recoverable  from 
William  Spink  since  the  date  of  said  assignment  It  is  there- 
fore an  action  on  the  covenant  and  undertaking  of  the  dece- 
dent  in  his  lifetime,  and  not  upon  that  of  the  administrator 
personally,  and  this  is  important  to  be  borne  in  mind  in  this 
case.  The  covenant  of  the  intestate  Nace,  now  sued  upon,  was 
a  guaranty  to  Hager,  his  assignee  of  the  mortgage,  against 
Spink,  of  a  recovery  of  the  mortgage  money.  No  doubt  the 
property  pledged  was  an  insufficient  security  for  the  money, 
and  it  is  admitted  that  the  mortgi^^  was  at  the  time  insol- 
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▼enty  00  that  nothing  oooid  be  reooyered  from  the  land,  hence 
the  guaranty  required  and  given.  After  this  Hager  trans- 
feired  the  mortgage  to  Dubois,  and  guaranteed  a  recovery  of 
the  money  from  Spink  or  Naoe,  his  assignee.  Dubois  recov- 
ered judgment  against  Spink  on  the  mortgage  in  1860,  but  not 
the  money,  and  on  the  Ist  of  July,  1863,  he  transferred  the 
mortgi^  and  bond  to  Fluck  and  Delp,  the  administrators  of 
Charles  Z.  Nace,  deceased,  without  any  guaranty  to  pay  in 
case  of  failure  to  recover  from  Spink,  and  the  judgment  ob- 
tained was  marked  to  the  same  use.  Thus  we  trace  into  the 
hands  of  Nace's  administrators  his  covenant  of  guaranty,  on 
which  he  was  liable  by  reaeon  of  the  admitted  insolvency  of 
Spink  and  the  known  insufficiency  of  the  estate  pledged,  for  it 
was  afterwards  sold  at  sheriff's  sale  for  one  hundred  dollars. 
That  it  was  known  to  be  insufficient  may  be  infwred  from  the 
guaranties  as  well  as  the  sale. 

As  the  assignment  of  Dubois  was  to  the  administrators  of 
Nace,  and  not  to  them  personally,  we  must  infer,  in  the  ab« 
sence  of  proof  to  the  contrary,  that  the  consideration  was  paid 
by  the  estate.  The  presumption  accords  best  with  the  naturo 
of  the  duty  resting  on  the  administrators. 

The  result  of  all  this  is,  that  the  obligation  of  the  decedent 
being  vested  in  his  personal  representatives  for  the  benefit  of 
the  estate,  it  ceased  to  be  an  obligatifm  against  the  estate  in 
their  hands.  It  was  extinguished;  and  while  it  remained  so 
was  satisfied  in  law.  The  mortgage  to  which  it  was  attached 
by  the  transaction  became  the  property  of  the  estate,  and  it 
oannot  be  pretended  whUe  it  so  belcmged  that  the  guaranty 
was  in  force.  That  would  be  like  one  guaranteeing  an  obliga- 
tion belonging  to  himself.  It  was  a  speoies  of  merger,  but 
more  properly  an  extinguishment.  Being  extinguished,  was 
it  revived  by  the  transfer  of  the  administrators?  That  could 
not  be.  They  had  no  authority  to  create  or  incur  such  an 
obligation  against  the  estate.  If  they  undertook  to  do  so,  the 
obligation  would  be  their  own,  and  not  that  of  the  decedent: 
Grier  v.  Hustonj  8  Serg.  &  B.  403  [11  Am.  Dec.  627];  Bella  v. 
MileheU,  10  Mod.  816;  8  Bac.  Abr.,  M,  94,  tit.  Executors  and 
Administrators  (4th  vol.,  Bouvier's  ed.,  p.  120);  Oeyer  v. 
Smithy  1  Dall.  847,  note.  But  it  is  the  obligation  of  the  de- 
cedent that  is  sued  on,  and  thus  on  plain  principles  the  case 
fiEuls.  I  do  not  mean  to  say  that  in  equity  a  lien  or  judgment 
might  not  be  kept  intact  against  an  estate  after  a  purchase 
of  it  by  executors  or  administrators,  where  it  would  mani- 
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festly  subserve  the  interest  of  the  estate.  Possibly  11  might 
be  so;  but  it  never  could  be  so  to  its  prejudice. 

Mr.  Schonley  dealt  with  the  administrators  as  such,  and 
was  bound  to  know  the  legal  scope  of  their  powers.  They 
were  but  the  agents  of  the  law  for  a  special  purpose,  and  he 
could  not  have  been  misled  by  their  act.  The  assignment  of 
the  mortgage  was  all  right,  and  if  the  administrators  had  en- 
tered into  a  guaranty  for  its  collection,  it  would  have  been 
their  own  personal  contract,  upon  which  they  might  have  been 
made  responsible,  as  already  said.  Indeed,  their  assignment 
contains  nothing,  in  my  opinion,  like  a  guaranty  by  them- 
selves or  for  the  estate.  They  assign  the  mortgage,  ''  together 
with  all  rights,  remedies,  incidents,  and  appurtenances  what- 
soever thereunto  belonging  or  in  any  wise  appertaining,  and  all 
our  estate,  right,  title,  interest,  property,  claim,  and  demand 
whatsoever  of,  in,  and  to  the  same,  to  hold,"  etc.  There  is 
nothing  in  these  terms  to  revive  an  extinct  liability  or  create 
a  new  one.  No  doubt,  had  they  stood  in  the  relation  of  stran- 
gers to  the  estate,  such  a  transfer  would  have  passed  the  col- 
lateral covenant  of  guaranty,  for  then  it  would  have  been  in 
full  force  and  vigor.  Not  so  as  the  case  stands.  It  was  ex- 
tinct, and  what  the  administrators  said  in  the  instrument  of 
transfer  did  not  revive  it.  We  think  the  court  below  erred  in 
entering  judgment  for  the  plaintiff  below,  and  that  it  must  be 
reversed  and  judgment  entered  the  other  way. 

And  now,  to  wit,  February  7,  1866,  the  judgment  of  the 
court  of  common  pleas  entei^dd  in  this  case  is  reversed,  and 
judgment  in  favor  of  the  defendant  on  the  case  stated,  with 
costs. 

Stbono,  J.,  dissented. 

Woodward,  C.  J.,  was  absent. 


SncuTOBS  AiTD  Adiohist&atobs  GAKir or  BnrD  Estatb  bt  WAMtLAwnm 
of  the  property  sold,  though  they  may  hind  tbemaelves  pereoiuJly:  AUt  ▼. 
Okomdkr,  92  Am.  Deo.  61S^  and  note  620. 
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Ctanuor  id  Pat  Sum  or  Monxt  zh  Goij>  Oonr  or  Uhrbd  Seash  *'€l 
tha  praont  stendard  weight  and  fineneaB,  notwithsfettidiDg  aaj  Uw 
wbioh  now  may  or  hereafter  shall  make  anything  else  a  tender  in  pay- 
■ftsnt  ol  dabtSy"  ia  not  payable  in  legal-tender  notee. 

SciBB  FACIAS  upon  E  mortgage  issued  by  Pailaret  and  others 
against  Dutton.  The  mortgage,  which  was  dated  August  7, 
1862,  recited  that  Dutton  was  bound  by  his  obligation  of  the 
•ame  date  "  in  the  sum  of  six  thousand  dollars  lawful  money 
mt  the  United  States  of  America,  conditioned  for  the  payment 
in  three  years  of  the  just  sum  of  three  thousand  dollars  in 
0Dld  coin  of  the  United  States  aforesaid,  of  the  present  standard 
ml  weight  and  fineness,  notwithstanding  any  law  which  now 
■lay  or  hereafter  shall  make  anything  else  a  tender  in  pay- 
Hient  of  debts."  At  the  maturity  of  the  mortgage  debt,  Au- 
gust 7,  1865,  gold  was  selling  at  the  rate  of  144  per  cent,  and 
the  plaintiffs'  point  was  that  they  were  entitled  to  recover 
according  to  this  premium  on  gold  at  the  time  of  the  breach 
af  the  contract;  that  is,  at  the  rate  of  $144  in  lawful  money 
for  every  $100  of  the  debt.  This  point  was  sustained  in  the 
court  below,  and  a  verdict  was  rendered  for  the  plaintiffs  for 
$4,430.16.    The  defendant  assigned  error. 

C.  T.  BonwU,  D.  W.  SeUerSj  and  E.  K.  Pricey  for  the  plain- 
tiff in  error. 

W.  H.  Rawle  and  H.  Wharton^  for  the  defendants  in  error. 

By  Court,  Woodward,  C.  J.  The  argument  of  the  learned 
counsel  for  defendants  in  error,  that  the  only  debt  in  this  case 
lo  which  the  acts  of  Congress  making  treasury  notes  legal 
fenders  can  be  applied  is  in  the  penalty  of  the  bond  recited  in 
tbe  mortgage,  is  too  artificial  for  practical  use.  Bonds  and 
■lortgages  are  usually  taken,  as  these  were,  in  a  penal  sum 
that  is  double  the  real  debt,  and  what  proves  the  greater  sum 
lo  be  a  mere  penally  is,  that  it  is  always  discharged  by  pay- 
ing the  real  debt.  No  matter  that  this  result  is  accomplished 
\fj  the  interposition  of  equity  to  relieve  against  a  forfeiture  at 
hw,  the  effect  is  to  make  the  condition  of  the  bond  and  mort- 
gage rather  than  the  penal  sum  the  debt  between  the  parties; 
and  as  the  acts  of  Congress  apply  themselves  to  all  private 
debts,  such  conditions  of  penal  instruments  are  subject  to  the 
Mts  if  not  taken  out  of  them  by  special  provisions. 
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Still,  it  is  worthy  of  notice  as  matter  of  oonstmction  that 
the  penal  sum  fixed  between  these  parties  was  payable  in 
^  lawful  money  of  the  United  States/'  while  the  real  debt  was 
payable  in  gold  coin  of  the  United  States  of  a  particular  weigbt 
and  fineness,  which  might  be  or  might  not  be  lawful  money. 
According  to  the  terms  of  the  contract,  the  penalty,  if  it  be- 
came payable  at  all,  could  be  paid  in  anything  which  the  law- 
making power  of  the  country  had  declared  or  should  thereafter 
declare  to  be  a  legal  tender,  but  the  principal  debt  was  to  be 
payable  only  in  specific  coins,  whatever  legislation  might  take 
place.  Herein  the  parties  strikingly  ccmtrasted  the  diflforeni 
measures  of  value  they  meant  should  be  applied  to  the  penalty 
and  to  the  real  debt. 

But  notwithstanding  the  terms  of  their  contract,  it  is  argued 
that  this  was  a  specie  contact,  like  that  in  ChraJuim  v.  ifar- 
shaUj  52  Pa.  St.  28,  and  like  the  debt  due  in  that  case,  payable 
in  greenbacks.  It  is  to  be  obsenred  that  the  word  '^epecae'' 
in  the  corner  of  the  note  in  question  in  Qraham  v.  Marshall^ 
supra^  was  the  only  word  that  tended  to  distinguish  that  6om 
ordinary  contracts  fbr  lawful  money,  and  that  word  was  ex- 
plained by  parol  proof  of  bankers  to  mean  gold  or  silver  cur- 
rency of  the  United  States,  which  was  the  only  legal  tender 
at  the  time  of  the  contract.  The  doctrine  of  that  case  is,  then^ 
that  a  contract  which  stipulated  for  gold  and  silver  currency 
of  the  United  States  befinre  the  act  of  Congress  making  paper 
money  a  legal  tender  was  nevertheless  payable  in  paper  money 
after  the  act  was  passed.  The  legislative  power  of  Congress, 
assuming  it  to  have  a  constitutional  foundation,  was  held  suf- 
ficient to  substitute  one  form  of  current  money  for  another 
form  of  current  money  in  payment  of  a  private  debt  It  is 
not  my  purpose  at  present  to  enter  into  any  vindication  of 
that  doctrine,  though  I  know  it  has  been  ezt^iavely  doubted, 
but  I  may  be  allowed  to  say  in  passing  that  it  seems  to  be 
forgotten  that  every  contract  which  existed  in  the  United 
States  for  the  payment  of  money  on  the  26th  of  February, 
1862,  was  a  specie  contract,  that  is,  solvable  in  nothing  Imt 
gold  or  silver  ourrenoy  of  the  United  States  (except  by  oonseat 
of  the  creditor),  because  nothing  else  was  a  legal  tender  in 
payment  of  debts  at  that  dale.  The  contract  in  Oraham  v. 
MaTMhallj  «upra,  only  expressed  what  was  the  common  law  ef 
all  other  money  contracts.  If  the  act  of  Coogfess  were  set 
applicable  to  it,  by  parity  of  reason  it  would  be  applicable  to 
no  other  money  oontracts.     In  other  weids.  it  wae  a  duid 


kttor  in  reip^ct  of  all  exuitang  oontnustBy  tbeo^  tbe  ooostita- 
tkmal  powtr  to  enact  it  was  aocoeoifdUj  asMrtod.  Whoever^ 
iherefore,  qnairela  with  ihe  application  of  the  act  to  that  par- 
tkmlar  oontiact  is  bound  to  deny  its  applicability  to  all  con- 
tracta  existing  at  its  date  &}t  the  payment  of  lawfdl  money^ 
and  that  would  bring  the  dbjector  to  the  very  ground  on  which 
my  brother  Thompeon  and  myself  atmggled  unsucceesfully  to 
reeiat  the  operation  of  the  act  We  denied  the  power  of  Con- 
gress to  change  existing  contracts,  however  they  might  pre- 
acribe  a  rule  for  future  ones;  but  the  power  having  been 
flvataiaed,  we  eannot  distinguish  between  contracts  that  are 
all  made  on  the  same  specie  basis,  and  say  some  shall  be  pay- 
able only  in  specie,  and  others  may  be  paid  in  greenbacks.  If 
the  power  is  constitutional,  the  act  aj^lies  it  to  all  private 
4ebta. 

But  here  we  have  a  eoatract  that  was  made  after  the  act  of 
18A2  was  passed,  and  the  stipulation  was  for  ''  three  thousand 
doUa^B  in  gold  coin  of  the  United  States  aforesaid,  of  the 
present  standard  weight  and  fineness,  notwithstanding  any 
law  which  now  may  or  hereafter  shall  make  anything  else  a 
tender  in  payment  of  dAt"  If  the  contract  had  stopped  at 
the  word  ''dollars,"  the  legal  currency  of  the  country  would 
have  been  intended,  and  any  kind  of  dollars  which  the  sover- 
eign power  had  declared  a  legal  tender  would  have  sufficed  to 
pay  the  debt,  but  the  parties  did  not  stop  there,  but  went  on 
to  prescrirbe  the  dollar  for  themselves.  They  said  it  should 
be  gold,  coined  by  the  United  States,  and  should  consist  of  as 
msfiy  peatiyweights  and  grains  as  the  present  standard  of 
the  government  requires,  whatever  changes  of  standard  the 
government  might  thereafter  make.  Xt  was  a  eontract  for 
gold  coins  to  be  measured  by  a  fixed,  certain,  and  well-known 
atandardi,  which  was  exptessly  distinguished  from  any  other 
standaid  the  govemiaeiit  might  set  up.  Currency  or  current 
money,  or  lawfol  money,  were  not  once  mentioned  or  alluded 
to  in  the  efficient  part  of  the  contract.  How,  then,  can  we  treat 
this  >as  a  specie  contract  payable  in  the  current  money  of  the 
gofverameiit?  The  geld  eoina  mic^t  or  might  not  be  current 
money.  The  eontraet  chd  not  facwe  iteetf  on  that,  but  on  coins 
of  a  specific  value.  Like  the  contract  in  Mather  v.  Kinike,  61 
Pa.  St  425,  which  was  for  coined  silver,  this  was  a  contract, 
not  for  governmental  currency,  but  for  a  specific  article;  as 
specific  as  if  it  had  been  for  wheat  at  so  many  pounds  per 
bushel,  or  for  a  horse  of  certain  qualities. 
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The  reference  to  the  goTerDmental  standard  was  only  a  con- 
Tenient  mode  of  fixing  the  agreed  fineness  of  the  coins.  And 
the  selection  of  American  coins  instead  of  Spanish,  as  in 
Mather  v.  Kxnike^  supra^  is  a  circumstance  of  no  importance. 
The  contracts  in  both  cases  were  essentially  the  same,  and 
hoih  are  plainly  distinguishable  from  the  contract  in  Graham 
V.  Marshall^  supra.  There  the  ordinary  legal  tenders  of  the 
country  were  stipulated  for;  here  they  were  expressly  excluded 
unless  they  should  happen  to  correspond  with  the  standard 
adopted  by  the  parties  as  a  law  unto  themselves.  The  possi* 
bility  of  such  an  accidental  correspondence  cannot  control  the 
construction  of  the  contract,  for  contracts  that  are  lawful  must 
be  administered  as  the  parties  have  made  them.  Modus  et 
^onverUio  vinev/nt  legem. 

But  it  is  argued  that  the  contract  in  this  case  was  in  deroga- 
tion of  the  policy  of  Congress.  Undoubtedly  it  was.  But 
what  of  it?  Congress  has  not  denied  to  parties  the  capacity 
to  contract  for  specific  articles.  All  barters  are  not  abolished 
by  law.  When  parties  contract  expressly  or  impliedly  for 
lawful  money,  they  mean  such  money  as  the  government 
makes  lawful  for  the  time  being.  Here  the  policy  of  Congress 
has  scope  and  verge  enough,  for  it  can  substitute  a  depreciated 
paper  currency  for  gold  and  silver.  But  when  parties  stipulate 
for  specific  chattels,  and  expressly  exclude  the  legal  tenders 
which  government  has  prescribed,  the  bargain  must  be  pre- 
sumed to  rest  upon  an  adequate  consideration,  and  neither 
legislative  nor  judicial  power  can  pluck  the  fruits  that  belong 
to  one  of  the  parties  for  the  mere  purpose  of  giving  them  to 
the  other. 

The  judgment  is  affirmed. 


Lkoal-tknbxb  AoTSy  EmoT  or,  upon  Oontbaois:  See  Lane  ▼.  QhtAaatf 
fn  Am.  Deo.  121,  and  note,  in  which  this  topio  receives  fall  treetoent^  125- 
128;  see  also  QiOkMo  ▼.  Pkrre  A  Co.,  89  Id.  643.  The  principal  case  is  cifeed 
«nd  followed  in  Framk  ▼.  CoOwnn,  69  Pa.  8<i.  386,  npon  the  point  that  a  con- 
tract to  pay  gold  coin  is  valid  and  enforceable,  notwithstanding  the  legal« 
tender  act  In  Hcwe  ▼.  Nkkermm,  14  Allen,  404,  however,  it  is  held  that  a 
bill  in  equity  will  net  lie  to  enforce  spedfio  performance  of  an  award  to  pa/ 
a  oertain  nnmberof  doUars  in  gold;  and  the  principal  case  was  diatingniaiisd. 
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SodBTY   FOB   THB  VISITATION    OF   THB    SlOK   BTa 

V.  Commonwealth  ex  bel.  Meyeb. 

(63  PximsTLyAiiiA  Stats,  12S.1 

InntoifMMT  Spboitttng  Objicts,  Abticlbs,  OoirDirioifs,  A2n>  Namx  of 
AnociATToy  incorporated  by  the  sapreme  court  ander  the  etatate  of 
I79I  conatitutes  the  charter  of  the  corporation,  and  has  the  lame  force 
and  effect  in  law  as  if  it  was  specifically  granted  by  special  act.  It  can* 
not  be  questioned  collaterally,  and  is  not  a  subject  of  Judicial  inquiry  as 
to  the  fitness  of  its  objeets,  conditioDs,  and  articles. 

M""«n  ow  COBPORATION  WH08B  ChABTBB  GoKTAIKS  RioBT  OT  BxFULSIOH 

is  subject  to  that  power,  where  his  assent  to  the  provisions  of  the  charter 
is  made  a  fundamental  condition  of  his  membership. 
Whkbs  Mxmbkb  or  Socnrrr  Who  has  Absbntbo  to  Chabtib  u  Riou- 
LABLT  Tjued  AND  EzpXLUti),  the  sentence  of  the  society,  acting  in  a 
jadidal  capacity  and  within  its  jurisdiction,  is  not  to  be  questioned  col- 
laterally while  unreversed  by  superior  authority.  If  he  has  been  expelled 
irregularly,  he  has  his  remedy  by  mandamua  to  restore  him,  but  neither 
by  mandamus  nor  action  can  the  merits  of  his  expulsion  be  re-examined. 

AM0GIATI05  MAT  EZPSL  MSMBSB  fOR  ACT  WhICB  TeNDS  TO  ITS  DjOfTBUO- 

noN,  though  this  is  not  expressly  provided  for  by  charter;  thus  where 
the  objects  of  an  association  are  to  render  assistance  to  sick  members,  to 
bozy  deceased  members,  and  to  assist  the  families  of  deceased  members, 
to  feign  sickness,  or  draw  relief  after  recovery,  is  an  offense  subversive 
of  the  fundamental  objects  of  the  association,  and  is  just  ground  for  the 
expulsion  of  a  member. 

RBURiff  TO  Mandamus  to  Rxinstatb  Expelled  Member  or  Assoolatiov 
must  set  forth  distinctly  and  certainly,  not  argumentatively ,  inf erentially, 
or  evasively,  all  the  facts  essential  to  the  conviction  of  the  relator,  both 
as  to  the  cause  and  the  mode  of  proceeding. 

Rktubit  to  Mandamus  to  Reinstate  Expelled  Memrer  must  Show  that 
the  association  took  proofs  which  they  deemed  to  be  sufficient  evidence; 
and  if  it  merely  states  that  the  relator  was  tried  and  convicted  of  the 
charges  according  to  the  constitution  and  by-laws  of  the  association,  it  is 
demurrable. 

Trial  or  Member  rt  Benbvicial  Association  ior  Offense  against  its 
Laws  is  not  an  eoclesiastioal  trial  oonoeming  matters  of  conscience,  bat 
an  ordinary  secular  affiur;  and  giKsre,  how  far  such  trials  on  Sunday 
comport  with  the  legislation  of  Pennsylvania  and  the  genius  of  its  insti- 
tutions. 

Jews  arb  Bound  to  Obbbbyb  GnrzL  Rboulations  Made  ior  Obsertanoi 
of  the  Christian  sabbath. 

Mandamus  on  the  relation  of  Max  S.  Meyer  against  the 
Society  for  the  Visitation  of  the  Sick  and  the  Burial  of  the 
Dead,  to  restore  him  to  his  place  as  corporator,  he  having 
been  expelled  therefrom.  Judgment  for  the  relator  upon  his 
demurrer,  and  writ  of  error  sued  out  by  the  defendant.  The 
opinion  states  the  case. 
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IT.  L,  Hirsty  for  the  plaintiff  in  error. 

F.  C,  BHghUyj  for  the  defendant  in  error. 

By  Court,  Aqnew,  J.  In  the  court  below,  Max  8.  Meyer, 
the  relator,  demurred  to  the  return  of  the  society  to  the  alter- 
native  mandamusy  and  judgment  was  given  for  him.  The  re- 
lator was  a  member  of  a  society  of  German  Jews,  styled  "The 
Society  for  the  Visitation  of  the  Sick  and  the  Burial  of  the 
Dead,"  incorporated  under  the  act  of  the  9th  of  April,  1791. 
The  first  object  of  the  society,  set  forth  in  the  oonstitatioQ,  is 
thus  stated:  "Should  a  member  be  taken  sick,  to  visit  hxm, 
and  to  grant  him  consolation,  advice,  and  assistance.'' 

The  relator  was  convicted  of  "feigning  himself  sick  without 
being  so,"  and  of  "continuing  to  draw  relief  after  his  recovery," 
offenses  declared  by  by-law,  and  was  expelled  therefor.  Under 
the  first  assigned  cause  of  demurrer,  it  is  contended  that  the 
offense  charged  is  not  a  sufficient  ground  of  disfranchisemenl 

This  is  rested  upcm  a  want  of  power  to  expd  for  eooh  % 
cause. 

But  clearly  there  is  a  power  both  by  charter  and  by  com- 
mon law,  by  reason  of  the  nature  of  the  offense.  The  preamble 
of  the  constitution  sets  forth  that  the  eubaoribers  have  united 
for  the  sake  of  forming  a  society,  and  adopted  the  oonstitution 
and  by-laws,  and  as  a  mutual  pledge  that  they  mean  to  ob- 
serve them  fuUy  and  faithfully,  have  severally  subscribed  their 
names. 

By  the  article  upon  membership,  the  candidate,  if  elected, 
is  required  to  sign  the  constitution,  and  a  failure  for  thirty 
days  makes  his  election  void.  Subjection  to  the  articles  of 
association  is  therefore  a  fundamental  condition.  The  sixth 
section  of  the  fourth  article  provides  that  "every  officer  or 
member  of  this  society  shall  be  liable  to  an  impeachment  and 
be  expelled  or  otherwise  punished,**  and  in  the  latter  part  of 
it  adds,  "  but  it  shall  require  a  vote  of  two  thirds  of  all  the 
members  present  if  the  fine  should  amount  to  twenty*ftve 
dollars  and  upwards,  or  the  accused  be  sentenced  to  a  suspen- 
sion or  expulsion  from  the  rights  of  membership." 

The  second  section  of  the  ninth  article  provides  for  the  right 
of  the  society  to  pass  by-laws,  and  to  alter,  amend,  and  repeaL 
By  the  second  section  of  the  third  article  of  the  by-laws,  it  is 
declared  that  "  any  member  who  feigns  himself  sick  without 
being  so,  or  who  continues  to  draw  relief  after  his  recovery,  or 
otherwise  deceives  the  society  by  folse  representationB,  or  is 
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C;oiltjr  of  any  criminal  ofEense  or  a  gross  immot alityi  shall  bo 
indicted  for  such  misdemeanor,  and  upon  conTiction  upon 
flufficient  evidence,  be  subtended  or  expelled,  aooording  to 
the  judgment  of  the  society."  The  words  "  indictment "  and 
"  misdemeanor"  are  not  used  as  legal  terms,  being  inaccurate 
translations  firom  the  German,  while  the  offenses  declared  are 
manifestly  not  indictable  at  law. 

Under  the  law  of  1791,  where  the  instrument  specifying  the 
objects,  articles,  conditions,  and  name  of  the  association  are 
approved  by  the  attorney-general  and  the  supreme  court  and 
enrolled  according  to  law,  the  persons  associating  become  a 
corporation  according  to  the  objects,  articles,  and  conditions 
contained  in  the  instrument.  These  become  their  charter,  and 
have  the  same  force  and  effect  in  law  as  if  they  were  specific 
cally  granted  by  special  act. 

There  is  no  analogy  between  this  case  and  those  of  the 
Botchers'  Associations  referred  to  in  BvAcher^  Beneficial  Aeeth 
daiion^  35  Pa.  St.  161,  and  Butdiere^  Beneficial  Aesociation 
No.  ly  38  Id.  298.  They  are  instances  of  refasal  by  this  court 
to  approve  of  the  instrument,  and  of  course  no  charter  came 
into  existence.  But  here  we  have  an  instrument  duly  ap- 
proved and  enrolled,  and  the  powers  of  the  corporation  have 
vested.  We  are  bound  by  the  decision  of  the  attorney-general 
and  of  this  court,  and  cannot  now  question  the  charter  col- 
laterally. 

Having  the  force  and  effect  of  law  by  the  provisicms  of  the 
act  aUowing  the  incorporation,  it  stands  upon  a  strictly  legal 
foimdation,  and  is  no  longer  a  subject  of  judicial  inquiry  as  to 
the  fitness  of  its  objects,  conditions,  and  articles.  The  assent 
of  the  relator  to  these  provisions  being  a  fundamental  condi- 
tion of  his  membership,  the  right  of  expulsion  is  clearly  con- 
ferred, and  he  entered  into  membership  in  subjection  to  it. 
These  principles  are  sustained  by  authority.  In  EUich  and 
Whitesmithe'  Society  v.  Va/ndyhe^  2  Whart.  312,  Chief  Justice 
CKbson  asserted  that  the  by-laws  of  a  private  corporation  like 
the  present  derive  their  force  from  assent  either  actual  or  con- 
structive, and  the  party  assenting  to  the  charter  is  conse- 
quently bound  by  everything  done  in  accordance  with  it; 
that  when  he  has  been  regularly  tried  and  expelled,  the  sen- 
tence of  the  society,  acting  in  a  judicial  capacity  and  within 
its  jurisdiction,  is  not  to  be  questioned  collaterally  while  un- 
reversed by  superior  authority.  If  he  have  been  expelled 
irregularly,  the  Chief  Justice  adds,  he  has  his  remedy  by 
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mandamue  to  restore  him;  bnt  neither  by  mandatMu  nor  action 
can  the  merits  of  his  expulsion  be  re-examined. 

The  same  doctrine  is  asserted  in  Commonwealth  y.  Pike 
BenefieuA  Society^  8  Watts  &  S.  247,  and  in  Toram  v.  Howard 
Beneficial  Aesoeiation^  4  Pa.  St.  519.  A  stronger  case  is  that 
of  Franklin  v.  Commonwealthj  10  Id.  357,  a  mandamue  to  re- 
store a  relator  who  was  expelled  under  a  by-law  prohibiting  a 
member  from  becoming  a  soldier  in  a  standing  army  or  vol- 
untarily enlisting  as  a  soldier.  Notwithstanding  the  gen«$ral 
impolicy  of  such  a  restraint,  yet  it  was  held  by  Gibson,  C.  J., 
that  a  society  for  mutual  assistance  in  time  of  sickness  or  in- 
ability to  labor  not  caused  by  voluntary  exposure  to  extra- 
ordinary perils  is  legal,  and  that  such  a  society  may  combine 
for  mutual  assistance  upon  its  own  terms.  Such  an  objection, 
he  says,  would  go  to  the  legal  existence  of  the  association, 
which  would  not  have  been  formed  had  the  condition  not  been 
inserted  as  a  fundamental  one.  If  the  articles  were  not  law- 
ful, it  belonged  to  the  court  in  the  first  instance  to  withhold 
its  certificate. 

Against  these  positions  it  is  attempted  to  set  up  as  authority 
the  decision  of  the  present  chief  justice  at  niei  priue  in  the 
case  of  Evans  v.  Philadelphia  Club^  Legal  Int.,  April  1,  1864, 
p.  108,  afterwards  affirmed  in  bank  upon  an  equal  division, 
the  chief  justice  himself  being  one  of  the  number.  But  that 
case  has  no  resemblance  to  this.  There  was  no  express  power 
of  expulsion  contained  in  that  charter,  and  the  decision  rested 
on  the  ground  that  the  offense  was  not  such  as  fell  within  the 
common-law  power.  Being  absent  at  nisi  pritis,  I  did  not 
hear  that  argument,  and  express  no  opinion  of  the  points  de- 
cided; but  so  far  as  the  question  in  this  cause  is  involved,  I 
am  willing  to  take  the  authority  of  the  chief  justice  in  his 
very  learned  and  able  opinion,  and  come  now  to  the  inquiry, 
Was  the  offense  set  forth  in  the  return  such  as  justified  expul- 
sion? Clearly  it  was  destructive  of  the  objects  of  the  associa- 
tion, and  in  violation  of  the  true  spirit  of  its  fundamental 
articles.  The  preamble  sets  forth  in  brief  but  appropriate 
terms  the  thought  that  unlooked-for  disease  may  cast  us  upon 
a  bed  of  sickness  and  death  snatch  us  away,  and  the  natural 
desire  to  find  in  such  times  of  trial  sincere  friends  to  assist, 
and  that  animated  by  this  wish  the  subscribers  united  in 
forming  this  society.  Then  follow  the  objects:  1.  Should  a 
member  be  taken  sick,  to  visit  him  and  to  grant  him  consola- 
tion, advice,  and  assistance;   2.  In  case  any  member  die,  to 
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have  him  decently  buried  free  of  charge,  etc.;  8.  To  assist  the 
families  of  deceased  members  according  to  the  circnmstancea 
and  available  means  of  the  society. 

To  accomplish  these  purposes  the  articles  and  by-laws  are 
made.  It  is  obvious,  therefore,  that  to  feign  sickness  oi 
deceitfully  to  draw  relief  after  recovery  are  offenses  not  only 
fraudulent  of  the  interests,  but  subversive  of  the  fundamental 
objects,  of  the  association.  Every  dollar  thus  wrongfully 
drawn  from  the  fund  devoted  to  relief  detracts  so  much  from. 
the  ability  of  the  society  to  fulfill  its  duty  to  its  membership. 
This  position  is  too  clear  for  argument,  and  brings  the  offense 
directly  within  the  second  branch  of  the  admitted  power  of 
expulsion  stated  by  the  chief  justice  in  Evans  v.  Philadelphia 
Clitby  aupra,  to  wit,  '^An  act  against  the  society  which  tends  to> 
its  destruction  and  injury";  or  as  expressed  by  Chief  Justice 
Tilghman  in  Commonwealth  v.  St,  PatricVs  Benevolent  Society ^ 
2  Binn.  441  [4  Am.  Dec.  453],  '^An  offense  against  his  duty 
as  a  corporator."  To  this  may  be  added  the  case  of  Comm.on^ 
wealth  V.  Philanihropic  Society^  5  Id.  486.  These  with  the 
authorities  before  cited  establish  the  character  of  the  offense, 
bringing  it  within  the  power  of  expulsion  had  the  charter  not 
expressly  provided  for  it. 

We  are  therefore  brought  to  consider  the  regularity  of  the 
proceedings  set  forth  in  the  return  to  the  writ  of  mandamvs. 
Here  we  are  met  by  very  stringent  rules  for  our  government, 
a  strictness  growing  out  of  the  penal  nature  of  the  offense  and 
the  necessity  of  protection  against  improper  or  unfounded  pro- 
ceedings. It  is  the  rule  that  the  return  must  set  forth  dis- 
tinctly all  the  facts  essential  to  the  conviction,  both  as  to  the 
cause  of  disfranchisement  and  the  mode  of  proceeding:  Comr 
monwealth  ex  rel.  Fischer  v.  Oerman  Society,  15  Pa.  St.  251, 
and  cases  there  cited;  Regina  v.  Mayor  of  Hereford,  6  Mod.  309; 
Rex  V.  Mayor  of  Coventry,  2  Salk.  430;  Rex  v.  Mayor  of  Abing- 
don, 2  Id.  432.  They  must  be  set  forth  with  sufficient  certainty, 
and  not  argumentatively,  inferentially,  or  evasively:  Common- 
wealth  ex  rel,  Armstrong  v.  Commissioners  of  Allegheny  Couniyy 
37  Pa.  St.  279;  Commonwealth  ex  rel.  Hamilton  v.  City  of  Pitts' 
burgh,  34  Id.  522.  This  certainty  is  to  a  certain  intent  in 
general,  which  means,  says  Woodward,  J.,  that  which  upon  a 
fair  and  reasonable  construction  may  be  called  certain  with- 
out recurring  to  possible  facts  that  do  not  appear:  Comrnxm- 
wealth  ex  reL  Hwmes  v.  Commissioners  of  Allegheny  County,  32 
Id.  224.    With  these  principles  in  view,  we  have  examined  the 
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retom,  and  find  it  entirely  Bufficieni  upon  evevj  gromid 
asrigned  ae  esuBe  of  demaner  but  Cftie.  In  the  main,  the  pso- 
ceedingB  are  precise,  and  conform  to  the  charter  and  bj-lawB. 
But  it  is  not  eet  forth  in  the  retam  that  the  relator  was  found 
guilty  on  sufficient  eyidence.  The  by-law  is  express  that  ihm 
ezpidsion  must  be  founded  on  ^'sufficient  eyidence."  I  would 
not  say  that  a  private  corporation  like  this,  with  no  power  io 
administer  oaths,  or  to  compel  one  iuTested  with  this  authority 
to  administer  an  oath  extrajudicially,  must  try  oflfenders  npoa 
oath;  but  certainly  it  must  appear  as  a  £Etct  st»ted  in  the 
return  that  they  took  inkx)&  which  they  deemed  to  be  sufficient 
evidence.  To  meet  this  demand  for  proof,  it  is  said  the  retura 
states  he  was  expelled  '^  according  to  the  terms  of  the  oonsCitu- 
tion  and  by-laws,"  which  are  referred  to  and  made  a  part  of 
the  return;  and  again,  that  "the  said  relator  was  then  and 
there  duly,  and  according  to  the  said  constitution  and  by-laws, 
tried,  and  by  the  unanimous  vote  of  the  members  present 
each  one  answering  separately,  pronounced  and  convicted  as 
guilty  of  said  charges."  Now,  it  is  clear,  if  tried  upon  proof,  it 
is  not  alleged  as  a  fact,  but  is  to  be  inferred  only  from  the 
assertion  that  the  relator  was  tried  according  to  the  terms  of 
the  by-laws.  But  this  is  opinion  only,  and  for  aught  that  ap* 
pears,  the  fact  of  service  of  a  copy  of  the  charges,  and  notice 
to  defend,  and  his  failure  to  appear,  constituted  in  the  judg« 
ment  of  his  triers  sufficient  evidence  of  his  guilt.  If  a  cor- 
poration can  shelter  itself  behind  a  return  which  constitutee 
itself  the  judge  of  the  regularity  of  its  own  proceedings,  there 
is  no  safety  for  its  members.  If  it  choose  to  return  that  a 
member  was  tried  in  due  course  of  law,  the  facts  which  con- 
stitute the  course  of  procedure  are  simply  inferred,  because 
the  law  requires  a  certain  course,  not  that  these  {acta  are 
actually  averred.  It  would  scarcely  be  deemed  a  good  sum- 
mary conviction  of  a  minor  offense  to  say  that  the  defendant 
was  duly  summoned  on  charges  preferred,  and  was  duly  tried 
and  convicted  according  to  the  act  of  assembly  in  such  case 
provided.  There  are  reasons  which  strengthen  this  view. 
The  relator  under  the  act  may  traverse  the  return  and  have 
the  facts  tried  by  a  jury.  But  is  the  fact  of  taking  sufficient 
evidence  a  traversable  fact  upon  this  return?  If  it  be,  the 
traverse  must  deny  a  mere  inference,  and  not  an  allegation. 
In  a  collateral  proceeding,  the  inference  would  be  Bufficittit, 
but  when  the  proceeding  comes  up  by  a  direct  appeal  to  try 
its  regularity,  then  it  seems  to  me  every  material  and  travers- 
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able  Ibot  trniflt  b«  directly  aTBired;  otbenriee  it  would  co^er 
op  a  multiiiide  of  mistriab,  and  endanger  the  meet  valuable 
persoiud  lig^te.  It  will  not  do  to  eicpoee  the  citixen  to  attacks 
oovcsred  up  under  mere  opinion,  furnishing  no  means  of  legal 
ecrutiny  to  restore  him  to  membership  when  unjustly  dis- 
franchised. 

There  is  another  ground  of  demurrer  which  might  have  been 
assigned.  The  return  does  not  aver  that  the  charge  made  by 
the  board  was  in  writing  and  signed  by  them.  This  the 
charter  expressly  requires,  for  the  purpose,  no  doubt,  of  having 
responsible  accusers  before  a  member  shall  be  impeached, 
and  as  evidencing  a  solemn  accusation  made  in  good  faith; 
but  not  being  assigned  as  cause  of  demurrer,  it  is  not  proper 
to  determine  it  now. 

The  question  as  to  the  trial  on  the  sabbath  is  not  raised  by 
the  demurrer,  and  though  a  very  grave  one,  was  put  upon 
tmtenable  ground  in  the  argument.  We  are  not  called  upon 
to  decide  it.  But  it  may  not  be  amiss,  with  a  view  to  call 
attention  to  it,  to  notice  that  this  was  not  an  ecclesiastical  or 
church  trial,  concerning  matters  of  conscience.  It  was  an 
ordinary  secular  or  business  affair,  being  the  same  kind  of 
trial  which  any  other  corporation  might  engage  in.  It  might 
be  well  to  consider  how  far  such  trials  on  Sunday  comport 
with  the  legislation  of  the  state  and  the  genius  of  our  institu- 
tions. It  will  also  be  remembered  that  Jews,  who  regard  the 
seventh  day  only  as  their  sabbath,  are  bound  to  observe  the 
civil  regulations  made  for  the  observance  of  the  Christian  sab- 
bath.   This  has  been  repeatedly  decided. 

Judgment  affirmed. 

WooDwAiU),  C.  J.,  concurred  in  the  judgment^  but  dissented 
from  BO  much  of  the  reasoning  as  treats  the  charges  against 
the  relator  as  ground  for  disfranchisement 


LseAurr  or  Qboakisatiom  or  CoBPOBATioir  oaonot  be  ooUatenUj  «^ 
tMked:  See  NiJttkfmd  MvhuU  F,  L  Cb.  ▼.  Tammh  M  Am.  Deo.  610^  and  note 
S14;  Snyder  ▼.  StudAaker.  81  Id.  41S. 

RXFULSION  or  MniBKRS  BT  GOBrOBATID  OB  UKnfCQBrOBATBD  SOGDETni 

k  fiiUy.conndemd  in  tbe  note  to  Bk$  ▼.  BarOtU^  68  Am.  Dea  77S^-778|  and 
eeealeotlieBotetoilsftf»T.i9«irMfr,8SId.  677. 

Dbcbidn  aclaisbt  Mbmbib  or  Pbivatb  OoBPoaATEoir  bt  Tbibukal  of 
fiooiBTT  provided  by  ite  by  -law,  in  a  suit  for  sick  benefiti^  ia  oonclnaiTe  against 
him,  and  the  eonrt  of  oommon  pleas  has  no  jurisdiction  of  a  suit  thereafter 
brought  for  sach  benefits:  Anaeotlta  THbe  No.  if  ir.  MuHfoch,  71  Am.  Deo. 
606.  And  upon  the  binding  effect  of  the  eoastitatUB  and  by4awB  of  charita- 
AM.  Dio.  Vol.  XCI-10 
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tie  AModatioos  apon  their  memben,  eee  the  full  diseoisioii  of  this  eabjeei 
the  note  to  AwHn  ▼.  Seouing^  69  Id.  671-678. 

SbvmtH'Dat  ADYMSTign,  and  others  who  oonacinntfonily  keep  the 
day  of  the  week  to  worship  God,  are  ae  much  bonnd  to  refrain  from 
oeM  or  worldly  employment  on  Sunday,  under  a  atatate  prohibiting  the 
M  any  other  penona:  £JpedK  t.  Oatmmmweallh,  49  Am.  Deo.  618. 


Pbtbbson  v.  Union  National  Bank. 

W  PnrilSTLTAKIA  Btati,  9IW.J 

DKAwnia  Chbok  upon  Bakk  »  Which  DaAWut  bab  No  Fuvn^  and  «^ 
tering  it,  is  frand,  both  apon  any  person  to  whom  it  may  be  ncfotistsd 
and  apon  the  bank. 

It  is  Fraud  ior  Holdxr  ov  Chsok  to  PRnurr  It  ior  Patmkmt  when 
he  knows  the  drawer  has  no  fonds  in  bank  to  meet  it. 

Bolder  ov  Chsok  Who  Dsposrra  It  in  Bank  on  Whicb  It  la  Dbawi^ 
knowing  that  the  drawer  has  no  funds  in  bank  to  meet  it^  cannot  ra- 
oo^er  the  amoant  from  the  bank,  thoagh  the  bank  credited  the  amomt 
to  the  holder  and  charged  it  to  the  drawer,  for  this  doee  not  amoant  to  a 
payment  of  the  check  by  the  bank,  and  the  holder  can  retain  no  orsdift 
obtained  by  his  fraud. 

Absubipsit  by  Peterson  and  White,  comprising  the  firm  of 
P.  S.  Peterson  &  Co.,  against  the  Union  National  Bank  of 
Philadelphia,  to  recover  the  balance  of  their  account  on  de- 
posit, part  of  which  they  claimed  was  a  check  drawn  on  the 
bank  by  Stamford  and  Houston  in  favor  of  the  plaintiffs,  and 
indorsed  and  deposited  by  them  with  the  bank,  which  credited 
the  amount  to  the  plaintiffs  and  charged  it  to  the  drawers^ 
but  upon  the  next  day,  upon  discovering  that  the  drawera^ 
Stamford  and  Houston,  had  no  funds  in  bank  to  meet  the 
check,  and  that  Stamford  had  absconded  with  the  funds  of 
the  firm,  charged  it  back  to  the  plaintiffs.  Verdict  was  for 
the  plaintiffs  for  the  amount  of  their  balance  less  the  amount 
of  this  check,  and  they  assigned  error.  In  other  respects,  tho 
opinion  states  the  case. 

F,  C.  Brewster  and  H.  M.  PhiUipaj  for  the  plaintiffs  in  error. 
B.  H.  Brewster,  for  the  defendant  in  error. 

By  Court,  Strong,  J.  That  the  check  of  Stamford  and 
Houston  was  not  actually  paid  is  a  conceded  fact.  No  mors 
is  claimed  than  that  the  bank  paid '  it  in  legal  effect  hj 
charging  it  to  the  drawers,  and  crediting  its  amount  to  ths 
plaintiffs.  But  what  of  that?  Surely  it  needs  no  argument  te 
prove  that  the  plaintiffs  can  retain  no  credit  obtained  by 


1866.]  PsTSRSON  r.  Union  National  Bank.  147 

fraud.  The  drawing  a  check  upon  a  bank  in  which  the  drawer 
has  no  funds,  and  uttering  it,  is  a  fraud.  It  amounts  to  a 
fiUse  affirmation  that  the  money  is  there  to  meet  it.  Hence 
it  is  a  deceit  practiced  upon  any  person  to  whom  the  check 
may  be  negotiated,  and  equally  upon  the  bank  upon  which  it 
may  be  drawn.  It  is  manifestly  impossible  for  the  officers  of 
a  bank  to  keep  ever  in  memory  the  state  of  each  depositor's 
account.  To  a  certain  extent,  confidence  is  reposed  in  the 
depositor  that  he  will  not  present  for  payment  a  check  which 
he  has  not  provided  funds  to  meet,  and  the  abuse  of  that  con- 
fidence is  dishonest.  It  is  not  easy  to  see  how  it  is  less  dis> 
honest  in  the  holder  of  a  check  drawn  by  another  to  present 
it  for  payment  when  he  knows  the  drawer  has  no  funds  in 
bank  to  meet  it.  His  knowledge  makes  him  a  party  to  the 
fraud  of  the  drawer,  and  he  becomes  a  willing  assistant 
therein. 

It  was  therefore  a  most  important  inquiry  in  this  case 
whether  the  plaintiffs  at  the  time  when  they  sent  the  check  to 
the  bank  to  be  credited  to  their  account  knew  that  Stamford 
and  Houston,  the  drawers,  had  no  funds  there  to  meet  it.  If 
they  had  such  knowledge,  they  made  themselves  parties  to 
the  false  affirmation  of  the  drawers,  and  thus  secured  the 
credit  which  they  seek  now  to  enforce.  And  we  are  of  opinion 
that  the  case  was  correctly  submitted  to  the  jury.  The  evi- 
dence was  that  the  check  was  presented  after  one  o'clock,  and 
there  was  very  considerable  evidence  that  before  that  hour 
the  plaintiffs  had  been  informed  that  the  drawer  would  not 
make  the  check  good.  It  would  then  have  been  gross  error 
had  the  court  directed  a  verdict  for  the  plaintiffs,  or  refused 
to  submit  to  the  jury  the  question  whether  the  check  was 
fraudulently  presented,  that  is,  presented  with  knowledge  that 
Stamford  and  Houston  had  no  funds  in  bank  to  meet  it, — 
knowledge  withheld  from  the  officers  of  the  bank.  The  prin- 
cipal case  relied  upon  by  the  plaintiffs.  Levy  v.  Bank  of 
United  StaUs,  4  Dall.  236,  S.  C.^  1  Binn.  36,  is  distinguishable 
from  the  present  by  the  very  important  fact  that  the  depositor 
there  was  ignorant  of  the  worthlessness  of  the  check  when  he 
deposited  it  and  obtained  a  credit  for  its  amount. 

We  hold,  then,  that  the  exceptions  taken  to  the  charge  of 
the  learned  president  of  the  district  court  are  all  unfounded. 
And  so  are  the  exceptions  to  the  admission  and  rejection  of 
evidence.  They  are  all  unimportant,  except  the  first,  and 
that  will  appear  from  what  has  been  said  to  be  unsustainable 
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It  oertainly  was  a  nuUieriAl  (act  that  the  depoait  of  the  ofaeck 
•wiB  Qoi  made  until  after  the  plaintiffB  had  been  inforined  thai 
one  of  the  drawers  had  gone  away,  and  that  the  check  coold 
not  be  met. 

The  seoond,  third,  fourth,  and  fifth  assignments  of  enor 
.may  be  dismissed  with  the  remark  that  they  are  immateriaL 
Byen  if  there  was  error  in  the  mlings  of  the  court  referred  to, 
— which  we  do  not  admit, — it  was  entirely  harmless. 

The  judgment  is  aflCbrmed. 

Whsthsb  Ghbok  d  Dxfositkd  with  BiofKXB  AS  Momnr  or  far  eonaotii 
If  a  qaestioD  of  fact.  If  deposited  in  the  ugaal  ooone  of  borineM,  fbe  pre- 
■nmption  is,  that  it  was  for  coUectiaii  merely,  and  not  as  monejr:  89nmg  ▼• 
Kmg,  S6  Am.  I>se.  336,  and  note  842.  Orediti  in  a  depeattor'a  book  are  as 
Undtng  on  the  bank  as  a  farmal  vsceipi:  Uwkm  Bamk  ▼•  Kmappt  15  Id.  181. 
An  extensiTe  note  npon  deposits  in  bank  is  appended  te  /»  Ae  Matter  qf  tk§ 
FraMm  Bank,  19  Id.  418^431. 

TBI  PBINCIPAL  CASS  IS  ciTXD  with  approval  in  Naihmd  QM  Bamk  t. 
McDomiid,  61  OaL  64,  where  it  is  held  that  if  a  costomer  of  a  bank  bands  the 
leeeiving  tdler  a  oheok  drawn  by  another  penon  i^on  the  bank,  and  at  ihm 
same  ^"mi  }t%^i<f  him  his  pass  liooir,  in  which  the  teUer  entefs  a  credit  tar 
the  amoont^  but  no  entry  is  made  npon  the  books  ol  the  bank,  and  the 
drawer  has  no  funds  in  the  bank,  the  check  may  be  returned  te  the  depositor, 
and  the  oredit  in  the  pass-book  canceled. 


Seip  v.  SroRcna. 

f82  PB9VSTLVANIA  8TATI,  2ia) 

Pastt  bt  Pcttino  Ikoompetbnt  Withbss  on  Btastd  JAabu  Ibm  Coio»> 
TUiT  in  the  cause  for  either  party. 

Paktt  Who  Calls  bis  Advkrsabt  as  Witrbss,  nnder  the  statute  per- 
mitting this,  makes  him  a  competent  witness  in  his  own  behalf. 

Assumpsit  by  Storch  against  Seip.  The  opinian  states  the 
case. 

/.  JT.  Oliver,  and  BchaU  and  Stiles,  for  the  plaintiff  in  error. 

T.  B.  Metzger,  C  Jf.  Runke^  and  W.  S,  Marx,  for  the  de- 
fendant in  error. 

By  Court,  Read,  J.  The  defendant  called  the  plaintiff,  and 
he  was  examined  and  cross-examined.  The  plaintiff's  conn- 
eel  then  called  the  plaintiff  as  a  witness  on  his  own  behalf; 
he  was  objected  to,  but  was  admitted  to  testify,  and  was  ex- 
amined and  cross-examined,  and  this  is  assigned  for  error. 

In  England,  when  called  as  a  witness  by  the  defendant,  he 
might  on  cross-examination  have  testified  as  to  every  and 
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any  fact  matexial  to  the  iaaue;  but  in  Pennsylvania,  accoiding 
to  the  nde  in  Elbnaker  y.  BucUeyy  16  Serg:  &  R.  72,  a  party 
cannot  before  he  has  opened  his  case  introduce  it  to  the  jury 
by  ciose-examimng  the  witnesses  of  the  adverse  party.    Ac- 
cordingly, in  Floyd  v.  Bovardj  6  Watts  ft  8.  75»  the  plaintiff 
called  a0  a  witness  a  coKlefeodani  and  examined  him^  and.  at 
a  subsequent  stage  of  the  trial  he  was  called  and  examined 
as  a  witness  for  the  defendant.    In  this  case,  the  witness  was 
both  a  party  and  directly  interested.    Qibeon,  C.  J.,  said  (p. 
77):  ''The  plaintiff  himself  has  called  him  to  piove  a  part  of 
his  oase,  the  witness  consenting  to  be  sworn;  and  had  not 
this  been  done,  he  certainly  would  have  been  incompetent  to 
testify  for  his  co-defendant;  and  why?    Because  his  interest 
rsLsed  a  piesamption  onfiKvoKable  to  his  credibility,  which 
witald  not  have  been  rebutted.    But  did  not  the  plaintiff  rebut 
it  when  he  produced  him  as  a  witness  worthy  of  credit^  and 
had  the  benefit  of  his  testimony?  or  did  ha  aaaert  no  mom 
than  that  he  was  worthy  of  credit  only  when  he  testified 
against  his  own  interest?    The  man  who  is  honest  enough  to 
declare  the  whole  truth  when  it  makes  against  him  will  be 
honest  enough  to  declare  no  more  than  the  trutii  in  his  own 
favor.     It  would  give  a  party  an  unjust  advantage  to  let  him 
pick  out  particular  parts  of  a  witness's  testimony,  and  reject 
the  rest.    But  the  matter  does  not  rest  on  principle  alone;  for 
it  is  a  familiar  rule  that  a  party  cannot  discredit  its  own  wit- 
ness or  show  his  incompetency."    See  also  Stockton  v.  Demuih^ 
7  Watts,  41  [32  Am.  Dec.  735],  per  Sergeant,  J.,  and  Turner 
V.  Waiersony  4  Watts  &  S.  175,  by  the  same  learned  judge, 
where  the  same  doctrine  is  directly  laid  down. 

In  construing,  therefore,  the  remedial  act  of  the  27th  of 
March,  1865  (P.  L.  38),  we  must  apply  the  well-established 
principle  that  if  a  party  puts  an  incompetent  witness  on  the 
stand  by  exercising  any  power  which  he  possesses  over  him, 
he  makes  him  an  entirely  competent  witness  in  the  cause,  to 
be  used  as  such  by  either  party.  The  learned  judge  was^ 
entirely  rights  and  the  judgment  is  affirmed. 


OBJXonoir  or  LfoOMPsriziGT  or  Witness  n  Wathed  where  tha  pacty 
wbo  ought  have  made  the  ohjectioii  caHs  tiie  witncsa  in  fopport  of  hie  own 
iMei  Siochim  T.  Denmih,  32  Am.  Deo.  736,  and  note  738;  and  aee  Amdre  r. 
Bodmam,  71  Id.  028^  and  note  636;  SmOaga  Ftmd  Sockig  t.  Samngi  BmJ^  71 
Id*  380.  The  principal  oaae  ie  oited  to  the  point  that  by  eramining  the  da* 
fendant  the  plainti£F  makee  him  a  competent  witness  for  all  pnrpoass:  Bm^ 
weU  T.  Wrnkmu^  SI  Pk  8t  406. 
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Dbb8Hbb  V.  Allentown  Watbb  Gompahy. 

rm  PCNlfBTLTAVlA  BTATI.  Vb,] 

Omom  OF  Dbqbxb  nr  Pabtitxon  in  Obfhans'  Coubt  n  hot  to  TuAxanM 
TnuB  OF  Lakimi  from  the  dooedent  to  his  liein»  bot  merely  to  dind* 
what  deeoeads  to  the  hein. 

Dmbkb  nr  Pabtitioh  doks  hot  Qpulatb  ufon  Cbxdhobs  of  Dbcbdbr; 
for  they  are  not  parties  to  the  prooeeding,  bat  only  upon  the  heirs. 

ItaBomn  IN  pABTinoN  Amen  Mbrblt  Rights  of  Pasties  to  Pbogobd- 
nro,  and  establishes  no  more  than  that  he  to  whom  the  land  has  basn 
adjudged  shall  hold  it  in  severalty  as  against  his  oo-heirs. 

/UBlBDIOnON  OF  ObPHANS'  CSoVBT  OVBB   SlTTLBiaNT    OF   I>JOKlMUiT*a   Bi- 

TATE  is  not  to  be  ousted  or  diminished  by  partition  between  the  hsira. 
TnuB  AoQunuBD  undsb  Obi>kb  of  Sals  for  Patmbht  of  Dbueui— rt 
Dkbts  will  prevail  over  that  of  an  heir  under  a  decree  in  partition. 

E  JBcrPMBNT  by  Dresher  and  anotheri  to  whom  he  had  con- 
veyed a  portion  of  the  land,  against  the  Allentown  Water 
Company  and  others.  Verdict  for  the  defendants,  and  error 
assigned  by  the  plaintiffs  to  the  instructions  given  and  reftised. 
The  opinion  states  the  case. 

R.  E,  Wright  and  H.  Oreen^  for  the  plaintiffs  in  error. 

8,  A.  Bridges^  0.  M.  Runke^  and  W.  3,  Marx^  far  the  deCsnd- 
ants  in  error. 

By  Court,  Strong,  J.  The  defendants  claim  title  to  the 
land  in  controversy  under  an  orphans'  court  sale  for  the  pay- 
ment of  the  debts  of  Abraham  Worman,  Sen.,  deceased.  The 
sale  was  ordered  on  the  21st  of  September,  1848,  regularly 
made  and  confirmed  on  the  15th  of  January,  1849,  and  in  the 
next  following  May  a  deed  was  made  to  the  purchaser  by  the 
administrator  of  the  decedent. 

It  is  conceded  that  the  decedent  died  seised  of  this  land, 
that  the  debts,  to  enable  the  payment  of  which  the  sale  was 
ordered,  were  liens  at  the  time  of  the  order,  and  that  the  or- 
der itself  was  formally  executed.  But  the  plaintiffs  insist 
that  the  orphans'  court  had  no  authority  to  order  a  sale,  be- 
cause there  had  been  a  prior  adjudication  in  partition  of  the 
land  to  Abraham  Worman,  Jr.,  a  son  and  one  of  the  heirs  ol 
the  decedent,  to  whose  title  they  have  succeeded.  Abraham 
Worman,  Sen.,  died  intestate  in  August,  1846,  seised  of  the 
land  in  controversy,  but  considerably  indebted,  and  without 
personal  property  to  pay  his  debts.  He  left  no  widow,  but  be 
left  two  children  and  grandchildren,  the  children  of  a  de- 
ceased child. 


1866. 3  Dbesher  t;.  Allentown  Water  Co.  151 

On  the  5th  of  January,  1847,  Abraham  WormaOi  Jr.,  the 
WHi,  presented  to  the  orphans'  court  a  petition  for  partition  of 
the  real  estate,  and  an  inquisition  was  awarded.  A  valuation 
was  duly  made,  and  on  the  second  day  of  September,  1847, 
the  petitioner  accepted  the  lands  at  the  valuation,  and  they 
were  adjudged  to  him  by  the  court 

This  adjudication,  it  is  argued,  established  finally  that  the 
landd  belonged  to  Abraham  Worman,  the  son;  that  they  were 
no  longer  assets  under  the  control  of  the  personal  representa- 
tire  of  the  decedent  for  the  payment  of  debts;  and  therefore 
that  the  jurisdiction  of  the  orphans'  court  to  order  a  sale  at 
the  instance  of  the  administrator  had  terminated.    Certainly 
this  is  a  novel  position.    If  it  be  well  taken,  our  acts  of  as- 
sembly respecting  the  settlement  of  decedents'  estates  are 
strangely  confused  and  inefficient.    Then  it  is  in  the  power  of 
heirs  to  deprive  creditors  of  a  decedent  of  the  right  to  an  or- 
phans' court  sale  of  his  lands,  and  even  to  take  the  adminis- 
tration of  his  estate  out  of  the  hands  of  his  personal  repre- 
sentative, though  under  the  intestate  laws  heirs  take  only  that 
which  shall  not  have  been  sold,  and  which  remains  after  the 
payment  of  all  just  debts  and  legal  charges.    Such  is  not  the 
law.    The  plaintiffs  mistake  the  nature  and  effect  of  the  de- 
cree in  partition.    Its  office  is  not  to  transfer  the  title  of  lands 
from  the  decedent  to  his  heir,  to  whom  the  land  may  have 
been  allotted  by  the  inquest,  or  who  may  have  elected  to  take  at 
the  valuation.    It  operates  only  upon  the  parties  to  it,  who  are 
the  heirs.    The  creditors  are  no  parties.    As  to  them,  it  is  re$ 
mUr  alio8  acta.    The  object  of  the  partition  is  to  divide  what 
descends  to  the  heirs.    It  may  be  an  equitable  interest,  there 
being  an  outstanding  legal  estate.    It  may  be  a  defeasible 
estate.    Whatever  it  is,  the  final  adjudication  amounts  to  no 
more  than  that,  as  against  the  other  parties,  he  to  whom  the 
bind  has  been  adjudged  shall  hold  it  in  severalty.    As  heirs^ 
ihey  are  estopped  from  denying  his  sole  ownership.    Thus  in 
the  act  of  March  29,  1862,  the  judgment  which  the  orphans' 
court  is  empowered  to  give  is,  ^Hhat  the  partition  thereby 
Made  be  firm  and  stable  forever."    And  in  the  thirty-seventh 
section  it  is  enacted  'Hhat  the  persons  to  whom  or  for  whose 
sse  payment  or  satisfaction  shall  be  so  made  in  any  of  the 
cases  aforesaid  for  their  respective  parts  or  shares  of  such  real 
estate  shall  be  forever  barred  of  all  right  or  title  to  the  same." 
It  is  the  right  of  the  parties  to  the  partition  that  is  the  sub- 
JBCt  of  adjudication.    Orphans'  court  decrees  are  doubtless 
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oonoluffiiTe.  They  cannot  be  impeached  coUadsiaHy.  Bat, 
like  all  oiber  judgments,  they  am  oonclimiTe  only  of  the  thing 
adjudicated.  Nothing  in  our  acts  of  asaemUyy  or  in  any  de- 
dsioQ  of  this  court,  justifies  the  assertion  that  a  decree  in 
partition  assures  to  the  aceeptant  anything  mere  than  the 
title  of  his  co-heirs,  wbateTer  that  may  hays  berau  It  may 
be,  as  was  said  in  MerkUin  v.  Trapndlf  84  Pa.  St.  46  [75  Am. 


Dec.  684],  that  the  decree  is  ^a  mode  of  confieiiiiig  title"; 
but  it  is  the  title  of  the  heirs  which  is  conferred,  that  which 
was  said  in  Homer  and  SoberU  t.  HoArouekj  41  Id.  169^  to  be 
*'  a  contingent  interest  defeasible  on  behalf  of  creditors." 

Without,  however,  multiplying  words,  it  will  be  seen  that, 
in  our  opinion,  the  plaintiffs  ascribe  undue  effect,  to  the  pro- 
ceedings  in  partition;  that  they  were  not  at  all  inconsiatent  with 
the  subsequent  <Mrder  of  sale^  and  that  the  title  acquired  under 
that  order  must  prevail.  The  jurisdiction  of  the  orphans' 
court  over  the  settlement  of  a  decedent's  estate  is  not  to  be 
ousted  or  diminished  by  partition  between  the  heirs.  The 
plaintifb  themselres  concede  that  the  lien  of  the  debts  re- 
mained upon  the  land  notwithstanding  the  adjudication  of  it 
to  Abraham  Worman,  Jr.,  and  that  the  decree  cannot  be  ai^ 
tacked  collaterally.  But  would  not  a  sale  under  an  executian 
for  the  debts  of  the  decedent  as  effectually  destroy  the  owner* 
ship  of  Abraham  Worman,  Jr.,  as  would  an  order  of  sale  by 
the  orphans'  court?  If  the  one  impeaches  the  decree  in  par- 
tition, does  not  the  other?  If  so,  the  argument  of  the  plaintifb 
must  go  to  the  length  of  asserting  that  a  decree  in  partition 
bars  creditora  from  any  resort  to  lands  of  a  decedent  divided 
among  his  heirs  by  orphans'  court  partition. 

This  absurdity  results  from  losing  sight  of  the  nature  and 
subject  of  the  ori^ians'  court  decree. 

The  judgment  is  afi&rmed. 

PaooBDnres  or  Pabthioii  ik>  vot  Dmsnm  Tftlb  oa  Cbxats  Aht  Nmt 
Tnu:  McBamr.  McBai%  86  Am.  Deo.  478^  and  note 482;  Niodif  v.  Bo^lm, 
40 Id.  638^  uid]iote64a  See, however, iferiMii v.  STVapnel^ 75 Id. 634^ and 
iMte637. 

Tmi  FBmoirAL  oin  a  oitsd  to  the  poiiit  that  orphaaa'  ooovt  deueea  an 
eoneliMiYe,  and  eaimot  be  impeached  ooUatenlly;  bat»  like  all  other  judg- 
meiita,  aie  cooohabre  only  of  the  thinga  adjndioaled:  Tkomfmm  t.  Siiti,  fiS 
r^StlSOL 
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GOMMONWSALTH  U   MOHN. 

{JSa  FMKWnWJkMSA  BtATM^  20,] 

CMnwMt  SwLB  »  Ikmccablb  Aa  CoiaBoir  K^nAIlGl^  tad  piniahaWii  by 
fioA  and  ini|xruoiiment»  but  not  by  the  old  and  obsoloto  penalty  of  the 
dnoking  or  cackmg  stool. 

Awntow-LAW  Qnmn  o9  Cemf ok  Sdold  i*  Satbd  bt  PftOTmoor  of  penal 
itetate  the*  '^evvry  felony,  miedeimener,  or  offense  whntef«r»  nol 
specially  pnovided  for  by  this  ao^  nu^  and  shall  be  punished  as  hereto 
foie." 

Ovnorsn  or  Common  Soold  is  SufjricuuiTLT  DiacaiBED  by  charge  in  in- 
dicteMBt  the*  the  defendant^  nrtending  the  morals  of  the  yonth  and  the 
ritisans  ef  the  eaaunenwealth  te  debaaeh  and  oormpt*  did,  in  the  pnblie 
highfwayB^  wicked^  soandafaHis»  and  inftuaona  wosds  niter,  in  the  heering 
of  the  dtiaBiis,  and  to  their  manifest  eonuptian  and  snbversioiiy  and  to 
the  entnmon  nniiianciie, 

iRDicncnrr  of  Blenora  Mohn  m  a  oomiDOii  ioold.  The 
•pinion  Blales  the  cbbb. 

C.  0.  Beitdy  district  attorney j  and  0.  JJ.  Meyen^  tat  the  com- 
moawealtlL 

E.  J.  FoXy  for  the  defendant  in  error. 

By  Court,  Woodward,  C.  J.  The  defendant  waa  indicted  in 
two  counts:  the  first  of  which  charged  that  she  was,  on  a  day 
certain  and  divers  other  days,  a  common  scold  and  disturber 
of  the  peace  of  the  neighborhood  and  of  all  good  citizens  of 
the  commonwealth,  etc.,  to  the  common  nuisance  of  the  citi- 
xens  of  the  commonwealth;  and  in  the  second  count  she  is 
charged  with  being  an  evil-disposed  person,  and,  contriving 
and  intending  the  morals  as  well  of  youth  as  of  divers  other 
citizens  of  this  commonwealth  to  debauch  and  corrupt,  did 
openly  and  publicly,  with  a  loud  voice,  in  the  public  high- 
ways,  wicked,  scandalous,  and  infamous  words  utter,  in  the 
hearing  of  citizens,  to  the  common  nuisance  of  all  good  citi* 
zens,  etc. 

Both  counts  were,  on  motion,  quashed,  because  the  offenses 
charged  are  unknown  to  the  laws  of  Pennsylvania,  and  be- 
cause they  are  not  stated  with  sufficient  particularity  as  to 
time,  place,  and  circumstances. 

A  common  nuisance  is  the  offense  charged  in  each  count; 
and  it  cannot  be  denied  that  that  is  an  offense  at  common 
Iaw.  In  James  v.  Comrwmweaithf  12  Serg.  &  R.  236,  it  was 
ruled  that  a  common  scold  was  indictable  and  punishable  sm 
a  comnion  nuisance  by  fine  and  imprisonment,  bat  not  bj 
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the  old  and  obsolete  penalty  of  the  ducking  or  eucking  stooL 
'On  this  latter  point,  the  late  Judge  Duncan  went  at  large  into 
all  the  curious  learning  on  the  subject;  but  while  he  intimated 
liis  personal  dissatisfaction  with  the  doctrine  that  the  offense 
was  indictable  at  all,  he  expressed  his  concurrence  with  the 
other  members  of  the  court  that  it  is  an  indictable  offense* 
punishable  as  a  common  nuisance  by  fine  and  imprisonment. 
Since  that  time  the  law  has  been  considered  settled;  and  in 
one  instance,  in  Huntingdon  County  about  1841,  an  indict- 
ment was  sustained,  though  my  recollection  is  that  the  defend- 
■ant  was  acquitted.     Doubtless  other  instances  have  occurred. 
Wharton,  in  his  Criminal  Law,  p.  171,  lays  it  down  as  an  in- 
dictable offense,  and  cites,  beside  James's  case  above  referred 
to,  several  others,  English  and  American. 

But  it  seems  to  be  supposed  that  our  penal  code,  as  revised 
in  1860,  displaced  this  common-law  offense,  which  is  called  a 
^  relic  of  barbarism";  and  as  no  such  offense  as  a  common 
«cold  is  found  in  the  code,  it  is  argued  that  the  law  against 
common  scolds  perished  with  the  statutes  that  punished  gyp- 
sies and  witches. 

The  argument  loses  sight  of  the  fact  that  while  the  code  of 
1860  repeals  all  inconsistent  statutes,  the  178th  section  de- 
clares that  "  every  felony,  misdemeanor,  or  offense  whatever, 
not  specially  provided  for  by  this  act,  may  and  shall  be  pun- 
ished as  heretofore." 

The  codifiers  call  this  a  saving  section;  and  whilst  it  does 
not  restore  the  old  obsolete  statutes  against  witchcraft,  it  cer- 
iainly  does  save  the  common-law  offense  charged  in  both 
counts  of  this  indictment. 

In  Commonwealth  v.  Hutchinson^  3  Am.  Law  Reg.  113,  the 
late  Judge  Galbraith,  in  the  quarter  sessions  of  Erie  County, 
denied  the  indictability  of  a  common  scold,  principally  on  tha 
ground  of  the  uncertainty  of  the  punishment;  but  the  punish- 
ment is  no  more  uncertain  than  that  of  assault  and  battery,  or 
of  any  misdemeanor  which  depends  upon  fine  and  imprison- 
ment, at  the  discretion  of  the  court. 

As  to  the  unreasonableness  of  holding  women  liable  to  pun^ 
ishment  for  a  too  free  use  of  their  tongue,  it  is  enough  to  say 
ihat  the  common  law,  which  is  the  expressed  wisdom  of  ages, 
adjudges  that  it  is  not  unreasonable.  And  the  legislature 
have  not  changed  the  common  law  in  this  regard,  but  on  the 
contrary,  declared  so  recently  as  1860  that  this  offense  '^  shall 
'be  punished  as  heretofore."    The  argument  drawn  from  the 
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indelicacy  and  unreasonableness  of  such  a  prosecution  of  a 
female  should  be  addressed,  therefore,  to  the  legislature  rather 
than  to  the  courts;  for  courts  of  justice,  who  declare  rather 
than  make  law,  are  insensible  to  all  considerations  of  gal- 
lantry. In  the  language  of  Lord  Talbot  in  Heard  v.  Stamford^ 
3  P.  Wms.  412,  "  if  the  law  as  it  now  stands  be  thought  in- 
conveDient,  it  will  be  a  good  reason  for  the  legislature  to  alter 
it,  but  till  that  is  done,  what  is  law  at  present  must  take 
place." 

The  offense  laid  in  the  second  count  is  not  only  a  nuisance 

at  common  law  (see  Wharton's  Criminal  Law,  b.  6,  c.  3,  p. 

798,  and  the  cases  cited),  but,  like  that  in  the  first  count,  is, 

we  think,  sufficiently  charged.    In  Barker  y.  Oommonweakh^ 

19  Pa.  St.  413,  It  was  held  that  foul  language  charged  tahave 

been  uttered  in  public  streets  with  intent  to  "  debauch,  debase, 

and  corrupt  the  morals  of  youth  as  well  as  others,"  and  to 

their  "  manifest  corruption  and  subversion,"  words  that  are 

found  in  this  indictment,  was  indictable,  though  it  was  not 

avowed  to  be  a  common  nuisance,  an  averment  which  is  in 

both  counts  of  this  indictment.    The  averment  in  the  first 

count  of  the  nuisance  to  the  neighborhood  and  to  all  good 

citizens  of  the  commonwealth,  and  in  the  second  count,  that 

the  utterances  were  in  the  public  highways,  to  the  nuisance 

of  the  citizens,  etc.,  are  sufficient  descriptions  of  the  offense. 

The  time  laid  is  as  specific  as  is  required  in  criminal  plead* 

ing. 

On  the  whole,  we  are  of  opinion  that  neither  count  should 
have  been  quashed;  and  the  judgment  is  accordingly  reversed 
and  a  procedendo  awarded. 


Tkb  pboicipal  oasi  a  oitbd  to  the  point  that  thefo  are  many  caaoi  at 
eomiiioa  law  a&d  under  etatatee  where  the  deicription  ii  general,  and 
became  of  the  nmltitode  of  partioolan  oonetitating  the  offenae  or  oomplaint^ 
the  praeeentor  may  be  reqnired  to  give  notioe  of  the  acta  intended  to  be 
pEOfeds  JZMtfon  Ckm$t  66  Fa.  81 17. 
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Bisk's  Afpbal. 

fit  PMHWatLTAMIA  BrATI,  9W.] 

tMHTsn  OS  Dsmni  Taxx  Bqval  Shaw  fir  GAitcA  ^Hma  lk« 

tor  dedgnatoi  them  by  their  relatumflhip  to  a  UviBg  aneestRir. 

Pie  Smarm  Rnui  Bslonos  Profbrly  to  Statutes  of  DmiBiBimoK. 

Afflioatton  of  FEB  CAPITA  OB  FEB  Stibfbs  Rulb  ninst  be  coatroDed  by 
the  general  intention  of  the  testator. 

While  Coubt  in  GoNtTRinyo  Will  o  not  to  Hesetatb  to  Allow  Tbb* 
tator  to  Alteb  Dbsgenth  provided  in  the  etatate,  it  ib  not»  on  tiio- 
other  handy  to  pteaome  from  the  &ot  that  he  made  a  will  that  he  mflaub 
its  conatmction  to  be  at  all  poaaible  points  inconsistent  with  the  atatateu 

Pbh  Cafaa  Ck>N8TBironoir  is  hot  to  be  Fobcbd  ufob  Detisb  becanae  the 
devisees,  had  they  taken  mider  the  statute,  would  hare  taken  per  ttiipa. 

Whbbb  Tbbtatob  DntBors  that  Pobtsob  cm  ma  Briazb  bb  Dxtidbd 
'EtJOALLT  between  hia  three  ''belnred  children,  George,  Joaeph,  and 
Oatharine,*'  and  then  directs  that  the  cesidne  of  the  estate,  oonaisting  of 
realty,  be  divided,  or  the  proceeds  thereof  be  divided,  after  giving  twelve 
hancbed  dollars  to  George,  equally  "between  my  beloved  childreD» 
George  and  Joseph,  and  the  children  of  my  beloved  daiq^ter  OathanBab" 
who  was  married  amd  living,  tiie  children  of  Catharine  take  per  tth^fm. 

Appeal  from  a  decree  of  the  orphans'  court  in  the  distribu- 
tion of  the  estate  of  John  StanflTer  deceased.  The  opinion 
states  the  case. 

/.  W.  Corrdy  and  H.  W.  Waimm^  for  the  appdiaaii. 

H.  Johruumy  for  the  appellees. 

By  Court,  Woodward,  C.  J.  The  authorities  cited  by  the 
learned  conneel  of  the  appellants  do  justify  their  proposition 
that  when  a  testator  designates  the  objects  of  his  bequest  or 
devise  by  their  relationship  to  a  living  ancestor,  such  legataes 
or  devisees  take  equal  shares  per  capita.  In  great  strictness 
of  speech,  the  living  of  the  ancestor,  who  is  referred  to  only  to 
designate  the  objects  of  the  testator's  bounty,  excludes  the  per 
stirpes  rule,  which  belongs  properly  to  the  statutes  of  distribu- 
tion, and  is  a  substitutionary  rule  by  which  the  children  or 
next  of  kin  of  a  deceased  person  who  would  have  been  an  heir 
are  placed  in  his  stead. 

But  like  all  other  rules  of  construction  when  applied  to  wills, 
this  one,  that  entitles  children  of  a  living  child  to  take  per 
eapitaj  must  be  controlled  by  the  general  intention  of  the  tes- 
tator. Not  that  the  principle  of  the  per  stirpes  rule  is  to  be 
preferred  because  adopted  by  the  statutes  of  distribution,  for 
it  may  be  the  very  purpose  of  the  testator,  as  it  is  his  right,  to 
take  his  estate  out  of  the  principles  of  the  statute.    But  it  is  a 
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leasonable  piesomption  that  the  miDd  of  the  testator  was 
fiuniliar  with  the  statutory  rule  of  distribaticMis;  and  if  we  see 
in  his  will  an  intention  to  distribute  aoeording  to  that  rule,  we 
aboald  give  it  effect  all  the  more  readily  because  it  is  provided 
by  law  for  cases  where  there  is  no  will.  Why,  then,  should  a 
testator  make  a  will  at  all  if  he  means  it  should  operate  as  the 
statute  would  operate  without  it?  He  may  desire  to  give  lega- 
cies to  those  who  would  take  nothing  under  the  statute,  or  in- 
creased portions  to  some  who  would  take;  or  if  content  that 
the  ixQes  of  the  statute  shall  apply  to  his  whole  estate,  he  may 
still  desire  to  appoint  his  own  executors.  For  one  or  the  other 
or  all  of  these  reasons,  he  may  have  been  moved  to  make  a 
will.  Whilst  we  are  not  to  hesitate  to  allow  him  to  alter  the 
descents  provided  in  the  statute,  we  are  not,  on  the  other  hand, 
to  presume  from  the  fact  that  he  made  a  wiU  that  he  meant 
its  construction  should  be  at  all  possible  points  inconsistent 
with  the  statute. 

In  a  word,  a  per  capita  construction  is  not  to  be  forced  upon  a 
particular  devise,  because  the  devisees  under  that  clause,  had 
they  taken  under  the  statute,  would  have  been  jwr  siirpea. 

Now,  when  we  read  the  whole  will  of  John  Stauffer  and  judge 
it  ex  vi9eeribu8  rather  than  by  the  judicial  cons^nctions  that 
have  been  placed  upon  other  and  in  some  respects  different 
wills,  we  find  it  impossible  to  doubt  the  soundness  of  the 
eoDclusions  which  were  reached  by  the  learned  auditor  and 
court  below. 

In  the  first  clause  he  provides  for  his  burial.  In  the  second 
clause  he  provides  for  lis  wife  for  life.  In  the  third  he  directs 
his  real  and  personal  estate  shall  remain  unsold  until  the 
death  of  his  widow,  one  third  of  the  income  thereof  to  be  paid 
to  her,  and  two  thkds  of  it  to  accumulate  till  her  death,  and 
then  the  fund  to  be  divided  equally  between  his  three  ^'beloved 
children,  (George,  Joseph,  and  Catharine,  now  wife  of  James 
Risk." 

4.  After  the  widow's  death,  the  real  estate  was  to  be  divided 
between  his  "beloved  children,  George,  Joseph,  and  children 
of  Catharine  Risk  equally";  or  if  unable  to  agree  upon  such  a 
division,  it  was  to  be  sold,  and  the  money  equally  divided  be- 
tween my  "beloved  children,  Qeorge,  Joseph,  and  the  children 
of  my  beloved  daughter  Catharine,  wife  of  James  Risk";  but 
George  was  to  have  twelve  hundred  dollars  out  of  the  proceeds 
of  the  sale  before  division,  and  the  residue  to  be  "equally 
divided  as  aforesaid  between  my  beloved  children  George  and 
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Josephi  and  the  children  of  my  beloved  daughter  Catharine, 
now  wife  of  James  Risk." 

5.  Should  Joseph  die  without  lawful  issue,  his  share  was  to 
fall  back  to  George  and  the  children  of  Catharine,  but  if  they 
left  issue,  they  were  to  succeed  to  it. 

It  is  observable  that  the  special  provision  for  the  widow,  for 
the  accumulation  of  a  fund  from  the  proceeds  of  the  personalty 
and  real  estate  during  her  life,  and  for  the  preference  of  George 
as  to  twelve  hundred  dollars,  were  sufficient  motives  for  mak- 
ing a  will  in  this  instance,  whilst  no  motive  is  discernible  for 
making  each  of  the  grandchildren  equal  with  his  own  chil- 
dren, all  of  whom  he  repeatedly  calls  "beloved."  He  proba- 
bly thought  his  daughter  Catharine  sufficiently  provided  for 
by  the  third  clause,  and  by  the  fact  that  she  had  a  husband, 
and  therefore  intended  that  her  share  of  the  residuum  should 
rest  in  her  children,  but  nothing  warrants  the  conclusion  thai 
he  meant  her  children  to  take  more  than  would  have  been  her 
share.  Deriving  his  impressions,  no  doubt,  from  the  statute 
of  distributions,  he  believed  equality  among  his  three  children, 
after  the  preference  to  George,  would  be  wise  and  just,  and  the 
only  peculiarity  of  the  will  is,  that  he  gave  Catharine's  share 
to  her  children  instead  of  herself.  This  is  exactly  what  the 
law  would  have  done  had  Catharine  been  dead  and  had  he 
died  intestate;  and  it  is  no  objection  to  the  will  that  whilst  it 
might  have  altered  the  law  of  descent,  it  did  substantially 
adopt  the  policy  of  the  law.  Had  he  meant  the  children  to 
take  per  capita^  he  would  doubtless  have  named  them;  but' 
meaning  that  they  as  a  class  should  be  substituted  for  their 
mother,  and  take  one  of  three  shares,  he  grouped  them  three 
times  over  in  the  fourth  clause  as  "  the  children  of  my  be- 
loved daughter  Catharine."  "Equally"  means  that  the 
class  should  share  equally  with  George  and  Joseph.  This  is 
the  grammatical  construction  of  this  adverb,  for  the  names 
George  and  Joseph  and  the  class  are  connected  by  copulatives 
that  apply  all  the  qualifying  terms  to  them  alike.  Now,  if 
similar  words  in  other  wills  have  been  interpreted  devises  per 
capita,  it  has  been  because  no  inconsistent  interest  was  per- 
ceptible in  the  whole  will,  but  in  the  preference  to  (Jeorge  and 
the  equality  provided  for  the  rest,  we  find  in  this  will  an  in- 
tent that  is  wholly  inconsistent  with  a  per  capita  division 
among  Catharine's  children,  and  therefore  we  reject  it  without 
uitentional  violence  to  the  authorities. 

The  judgment  is  affirmed. 
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iHTBHnOV  OF   TxaTATOR  00VBR58  IH    CoMBTRUCnOH  Of  WiLL;    AuAer^p 

v.  BaUherfy^  78  Am.  Deo.  499,  and  note  505. 

DxTisn  uin)SK  Which  Dkvisbks  Tajlx  pkb  Capita  oe  fek  Stirpiss 
flee  BooIy,  Mkc,  31  Am.  Dec  286,  and  note  295;  Farmer  ▼.  EhnbaH  88  Id. 
S19,  and  note  222. 

Ths  principal  casr  m  cited  to  the  point  that  when  a  teatator  deaignateo 
the  objects  of  his  gift  by  their  rektionship  to  a  living  anoestor  they  take 
equal  shares  per  eapUa;  and  in  the  absence  of  such  designation,  difierenoe  of 
degrees  in  relationBhip  to  the  testator  may  be  considered:  Peak*s  EkUxLe,  1 1 
Phila.  149.  And  it  is  also  held,  citing  the  principal  case,  that  the  words  "  to- 
be  equally  divided  between  them  "  do  not  per  te  necessitate  a  per  eapUa  eon- 
■tmctioii  to  a  devise,  as  these  words  may  be  satisfied  by  being  applied  to  th» 
diTisioii  between  classes,  and  not  to  that  between  individnab:  Baleom  ▼• 
Magmea,  14  Allen,  205;  see  EveriU  v.  Carman,  4  Redf.  848. 
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DiiPUBi'fiow  ov  Pbopeett  to  Take  Eppbot  aitee  Geahtob'e  DEAm  is 

tamentary,  and  therefore  revocable. 

Power  Ck>uFLED  with  Inteeeot  cannot  be  Revoked  bt  Person  Grant- 
ing It;  bnt  it  is  necessarily  revoked  by  his  death,  for  a  valid  act  cannot 
be  done  in  the  name  of  a  dead  man. 

Trust  Deed  mat  be  Revoked  bt  Deed  op  Retooation  or  bt  Wnj^ 
where  the  grantor  recites  in  the  instrument  that  he  has  met  with  losses 
and  is  much  indebted,  that  he  is  old  and  feeble  and  has  become  so  much 
troabled  in  mind  as  to  be  incapable  of  attending  properly  to  business, 
and  has  fear  that  his  affitirs  may  foil  into  oonfosion  and  his  estate  be  lostf 
and  therefore  to  save  himself  from  farther  losses  and  destmction  he  oon- 
veys  all  his  estate  to  trustees  upon  trusts  to  pay  his  debts,  support  him 
for  life,  submit  to  him  an  account  every  year,  and  after  his  deatii  divido 
the  balance  among  his  children;  for  such  deed  is  not  a  voluntary  trosl 
in  behalf  of  the  children,  but  merely  a  deed  for  the  grantor's  own  per- 
sonal convenience,  as  no  beneficial  interest  was  to  vest  in  the  children 
till  after  his  death. 

PiowERfl  OP  Trustees  Exercised  bepore  Grantor's  Deed  op  Revocatio» 
confer  vested  rights,  and  titles  which  they  have  conveyed  are  not  to  bo 
questioned. 

Trust  Deed  por  Patment  op  Debts  and  Support  op  Grantor  noi 
founded  upon  any  consideration  paid  by  the  trustee  is  a  deed  for  the  per* 
sonal  convenience  of  the  grantor;  and  a  clause  directing  the  trustee  to- 
divide  the  property  among  the  grantor's  children  can  be  regarded  as  no 
more  than  a  mere  covenant  for  posthumous  gifts,  and  as  sudi  a  nmdmm 
pactum,  and  revocable. 

Appeal  from  a  decree  of  the  court  of  common  pleaa  by 
Frederick,  executor,  etc.,  of  Philip  Nace,  deceased.  The  opin-^ 
ion  states  the  case. 
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O.  R.  Foxj  for  the  aj^llant 

B.  M.  Boyer  and  B.  E.  Cbainj  for  tha  appeUeM. 

B7  Court,  WooDWABD,  C.  J.  PhiBp  Naoe,  of  whoee  estate 
the  appellant  ia  executor,  made  a  deed  to  truBteee  October  29, 
1853,  of  real  and  personal  estate,  and  afterwards  filed  a  biU 
in  eqmty  to  cancel  and  set  aside  the  deed  on  acooont  of  imbe* 
dlity  and  fraud.  He  fiuled  in  that  suit:  See  Naee  y.  Boyer^  80 
Pa.  St.  99.  Afterward,  on  the  19th  of  February,  1861,  he  exe- 
cuted a  deed  revoking  the  powers  and  trusts  of  the  deed  of 
1853,  except  as  to  the  rights  of  creditors,  and  subsequently 
made  a  will  appointing  Frederick  his  executor,  and  bequeath- 
ing part  of  his  estate  for  the  use  of  his  idiot  son  Paul,  and  the 
remainder  to  the  children  of  his  deceased  daughter,  Mary  Ben- 
ner.  The  two  acting  trustees  under  the  deed  of  1853  settled 
an  account  in  the  common  pleas,  showing  a  balance  of  money 
in  their  bands  of  $2,566.47,  which  the  executor  claims  on  the 
ground  that  the  power  to  dispose  of  it  under  the  deed  of  1853 
was  revoked  by  the  deed  of  1861. 

Whether  the  deed  of  1853  was  a  revocable  instrument  is  the 
question  upon  the  record. 

It  is  a  mistake  to  argue  that  that  question  was  virtually  de- 
cided by  our  decision  reported  in  Nom  v.  Boyer^  supra^  far  it 
was  not  then  before  us,  and  was  expressly  reserved  in  the 
opinion  that  was  delivered.  We  decided  then  that  the  instru 
ment  was  not  void  for  the  reasons  alleged  against  it.  We  are 
to  decide  now  whether  it  was  revocable. 

This  question  must  depend  upon  the  essential  nature  and 
legal  effect  of  the  instrument,  and  therefore  its  contents  must 
be  analyzed.  It  begins  with  a  preamble,  in  which  the  grantor 
recites  losses  and  indebtedness  that  have  resulted  frcKn  disad- 
vantageous bargains  and  undertakings,  and  from  the  ttuci  that 
he  is  old  and  feeble;  that  he  has  become  so  much  troubled  in 
mind  as  to  be  incapable  of  attending  properly  to  business,  and 
has  reason  to  fear  that  his  affairs  may  fall  into  oonfuBion  and 
his  estate  be  lost;  and  that  he  believes  a  transfer  of  the  entire 
management  of  his  business  to  three  discreet  and  reputable 
persons  would  spare  him  much  trouble,  and  save  him  from 
ftirther  losses  and  destruction  of  property;  and  then,  in  con* 
sideration  of  the  premises  and  of  a  dollar,  follows  a  convey- 
ance in  the  form  of  a  deed-poll  to  Tobias  Nace,  John  Boyer, 
and  Thomas  SchoU,  and  to  the  survivors  of  them,  certain  real 
estate  in  Montgomery  and  Bucks  counties,  and  all  his  personal 
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estate,  npcm  the  following  conditions  and  trnsts:  1.  That  the 
tmatees  shall  proceed  forthwith  to  collect  all  outstanding 
<2laiin8  or  debts,  and  take  into  their  cnstodj  all  the  personal 
property;  2.  That  they  shall  make  sale  of  such  portions  of 
the  real  and  personal  estate  as  they  may  think  best;  8.  That 
ftom  the  moneys  arising  from  such  sale  they  pay  his  just 
debts,  and  imrest  the  residue  upon  the  security  of  real  estate 
at  usual  interest;  4.  That  from  the  said  interest,  after  deduct- 
ing necessary  expenses  and  charges,  they  maintain  and  sup- 
port said  Philip  Nace  for  life,  and  on  the  first  Monday  of  April 
In  each  year  make  a  statement  to  him  of  their  receipts  and 
payments;  5.  And  within  one  year  after  his  death,  that  they 
divide  the  balance  that  may  be  left,  including  arrears  of  inter- 
est, among  his  nine  children  (who  are  named),  share  and  share 
alike. 

Then  follows  a  covenant  on  the  part  of  the  trustees  that 
they  will  faithfully  execute  the  foregoing  trusts;  but  the  in- 
strument is  not  signed  by  them,  though  their  written  accept- 
ance of  the  trusts  is  subjoined. 

Now,  on  the  part  of  the  appellant  it  is  maintained  that  the 
deed  was  a  mere  power  of  attorney, — an  instrument  of  agency, 
— and  therefore  revocable  at  pleasure;  whilst  on  the  part  of 
the  appellees  it  is  regarded  as  a  voluntary  trust  in  behalf  of 
the  children,  fully  executed  by  a  legal  conveyance,  and  there- 
fore to  be  supported  in  equity.  The  leading  case  on  the  sub- 
ject of  voluntary  trusts  in  equity  is  Ellison  v.  Ellison^  6  Ves. 
656;  and  see  the  subsequent  cases  discussed  in  1  Smith's 
Lead.  Cas.  Eq.  167;  but  it  is  not  necessary  for  us  to  go  into  them 
on  this  occasion,  because  we  are  of  opinion  that  the  deed  in 
question  here  was  made  for  the  grantor's  own  personal  con- 
venience; that  the  trustees  were  to  account  to  him  for  all  they 
did  under  the  powers  vested  in  them;  and  that  no  beneficial 
interest  was  to  vest  in  his  children  till  after  his  death.  A 
disposition  of  property  to  take  effect  after  the  grantor's  death 
is  testamentary,  and  therefore  revocable.  If  it  be  said  that 
the  trustees  were  sons-in-law,  and  that  their  powers  were 
coupled  with  an  interest,  still  their  powers  would  be  revoked 
by  the  grantor's  death.  A  power  coupled  with  an  interest, 
said  Lord  EUenborough  in  Watson  v.  King,  4  Camp.  272,  can- 
not be  revoked  by  the  person  granting  it,  but  is  necessarily 
revoked  by  his  death;  for  how  can  a  valid  act  be  done  in  the 
name  of  a  dead  man?  As  to  what  is  the  true  meaning  of  this 
phrase,  **a  power  coupled  with  an  interest,"  see  Chief  Justice 

AM.  Dsc  Vol.  XCI-U 
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Marflhall's  observationB  in  Hunt  y.  Raumanierj  8  Wheal  174. 
So  far  as  the  powers  of  the  trustees  were  exercised  before  the 
grantor's  deed  of  revocation,  valid  rights  vested,  and  therefore 
the  titles  which  they  conveyed  are  not  to  be  questioned.  They 
had  power  to  grant  the  lands  in  fee,  and  to  sell  the  personalty 
absolutely,  and  their  payment  of  creditors  was  regular,  and 
relieves  the  case  of  all  questions  touching  them.  The  contest 
is  narrowed  down  to  the  children  mentioned  in  the  deed  of 
trust,  and  to  the  legatees  under  the  will.  It  involves  neither 
creditors  nor  purchasers  from  the  trustees.  Such  a  contest 
must  be  decided  by  the  very  terms  of  the  instrument  alleged 
to  create  the  trusts;  and  seeing  that  it  was  founded  in  no  con- 
sideration paid  by  the  trustee  (as  is  the  case  in  Dennison  v. 
Ooehring,  7  Pa.  St.  175  [47  Am.  Dec.  605]),  that  for  the  sup- 
port and  services  they  were  to  render  they  were  to  compensate 
themselves  out  of  the  estate,  and  that  the  manifest  intention 
of  the  grantor  was  simply  to  promote  his  own  convenience  and 
protect  his  own  interests,  the  utmost  that  can  be  made  of  it  is 
that  it  was  a  mere  covenant  for  posthumous  gifts,  and  as  such 
nudum  pactum. 

It  follows  that  the  reserved  power  of  revocation  was  well 
executed  by  both  the  subsequent  deed  and  the  will.  The 
fund  in  court  ought  therefore  to  have  been  awarded  to  the  ex- 
ecutor. 

And  now,  to  wit,  June  25, 1866,  this  case  having  been  argued 
and  considered,  it  is  ordered  and  adjudged  that  the  decree  of 
the  court  of  common  pleas  of  the  county  of  Montgomery, 
awarding  the  fund  in  court  to  Boyer  and  Scholl,  the  trustees, 
be  taken  for  nought,  reversed,  and  set  aside;  and  it  is  hero 
decreed  that  the  said  fund  be  paid  to  the  appellant  as  execu- 
tor of  the  last  will  and  testament  of  Philip  Nace,  deceased, 
and  that  the  appellees  pay  the  costs. 

Instbuhknt  mat  be  Will  though  in   Form  of  Deed,  if  it  is  not  to 
take  effect  until  after  the  death  of  the  maker:  See  Evans  ▼.  Smith,  73  Am 
Dec.  751;  Bdbb  v.  Harrison,  70  Id.  203,  and  note. 

Power  Coupled  with  Interest  not  Revoked  bt  Principal's  Death: 
Kote  to  Casnday  v.  McKenssie,  39  AnL  Dec.  82,  S3. 

When  Trust  Deed  has  been  Executed  Contetino  Propertt  ur 
Trust  for  payment  of  debts,  and  the  tmstee  has  accepted  the  same,  the 
relation  of  trustee  and  cesttu  que  trust  is  established  in  favor  of  creditors  aa- 
■euting,  and  the  trust  is  not  revocable:  Ingram  v.  Kirkpatrick,  51  Am.  Dec 
428,  and  note  438.  A  trust  cannot  be  revoked,  nor  the  trust  estate  applied 
to  other  purposes,  unless  the  beneficiary  has  dissented  from  the  trost:  Stoeh' 
wrd  V.  StockanTs  Adm'r,  46  Id.  79;  SMpwUh  v.  Cunningham,  31  Id.  642.    Active 
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fenute,  wliioli  Test  tlw  legal  estate  in  the  trnstee  end  a  benefldal  interest  in 
the  eeBim  que  intaL'  See  Bamet^a  Appeal^  86  Id.  602,  and  note  612;  Oirard 
H/e  Ins,  etc  Co.  v.  Chambers,  86  Id.  613,  and  note  618. 

CITATI098  OF  Prinoipal  Cabx.  — Where  a  person  conveyed  land  in  tmst 
to  be  farmed,  and  from  the  proceeds  to  pay  him  an  annuity  dnring  life,  the 
remainder  of  the  income  to  his  wife  for  life;  if  he  surrived  his  wife,  all  the 
proceeds  to  him  for  life;  and  after  the  death  of  both,  the  land  to  be  sold,  a 
specified  som  to  be  paid  to  three  children  named,  and  the  residue  to  be 
divided  amongst  all  the  children  of  the  grantor  and  wife,  it  was  held  that 
the  deed  was  not  revocable  nor  testamentary,  a  beneficial  interest  was  vested ' 
in  the  wife,  and  the  principal  case  was  not  applicable:  Bitter's  Appeal^  69 
Pa.  St.  13.  And  in  Mad^s  Appeal,  68  Id.  233,  it  was  held,  distinguishing  the 
principal  case,  that  a  present  bond  to  pay  a  sum  of  money  at  the  obligor's 
death  becomes  upon  deUveiy  a  perfect  present  obligation,  and  is  irrevocable. 


Galdeb  V.  Chapman. 

rn  PnHMSTLVAKIA  STATI,  SM.] 

Doomm  ov  Bbtofpil  Govoludks  Truth  in  Obbib  to  Puvbtt  Feavd 
Ain>  Falbkhood^  and  imposes  silence  on  a  party  only  where,  in  eon* 
science  and  honesty,  he  should  not  be  allowed  to  speak. 

PuBOHAflXB  WDER  JuDGMmT  ov  LoT  OF  Land  which  hss  been  included 
with  other  land  in  an  antecedent  mortgage  acquires  the  title  as  against 
a  purchaser  at  a  sale  of  the  whole  tract  under  the  mortgage,  where  the 
mortgagor  had  no  title  to  the  lot  at  the  time  of  the  execution  of  the 
mortgage,  but  acquired  the  title  subsequently,  and  before  the  entry  of 
the  judgment,  for  the  search  for  encumbrances  on  the  lot  would  com* 
mence  with  the  conveyance  to  the  mortgagor,  and  there  would  therefore 
be  no  notice  of  the  mortgage. 

Ejectment  by  Chapman,  who  claimed  the  land  under  an 
execution  sale  against  William  C.  and  Walker  Marshall,  who 
claimed  under  a  foreclosure  sale,  and  against  Alexander  Calder, 
the  mortgagor.  The  jury  found  for  the  plaintiff,  and  the  de- 
fendants assigned  error  to  the  instructions  given.  The  opin- 
ion states  the  case. 

F,  M,  Crane  J  for  the  plaintiffs  in  error. 
S,  E.  Dimmickj  for  the  defendant  in  error. 

By  Court,  Read,  J.  At  the  time  Alexander  Calder  executed 
the  mortgage  to  William  C.  Marshall  and  Walker  Marshall  of 
the  thirty  acres  called  the  Factory  lot,  included  in  the  boun* 
daries  of  a  larger  piece  of  land  embraced  in  the  mortgage,  the 
mortgagor  had  no  title  or  estate  of  any  kind  in  the  said  Fac- 
tory lot.  The  mortgage  was  dated  November  1,  1853,  and 
recorded  on  the  8d. 

At  the  time  of  the  execution,  Israel  Chapman  was  the  un- 
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diBpnted  owner  of  the  thirty  acres,  and  he  died  in  July,  1854; 
mnd  Abner  Chapman,  who  was  one  of  the  sons  of  Israel,  with 
the  executors  and  other  heirs  of  the  said  decedent,  by  deed 
dated  September  21, 1854,  conveyed  the  Factory  lot  to  Alex- 
ander Calder. 

The  judgment  of  Van  Dusen  and  Jagger  against  Alexander 
Calder  was  entered  August  5, 1858,  and  on  the  23d  of  August, 
1862,  the  Factory  lot  was  sold  thereon  by  the  sheriff  to  Abner 
Chapman,  and  deed  executed  to  him  and  acknowledged  by 
the  sheriff  September  4,  1862.  The  moneys  arising  from  the 
said  sale  being  applied  to  an  earlier  judgment  of  Hombeek  y. 
Calder. 

The  Marshalls  proceeded  on  the  mortgage,  and  on  the  2d  of 
September,  1862,  the  sheriff,  under  levari  faciaSy  sold  the  larger 
tract,  including  the  thirty-acre  Factory  lot,  to  the  plaintiffs, 
the  Marshalls;  the  deed  to  them  was  executed  and  acknowl- 
edged September  4,  1862. 

The  question  is.  By  these  sales,  who  became  the  owner  of 
the  Factory  lot  ?    Was  it  Chapman  or  the  Marshalls  ? 

It  is  said  '^that  if  a  man  sells  and  conveys  land  to  which  he 
has  no  right  or  title,  and  afterwards  buys  or  acquires  the  title 
to  the  same  land,  he  cannot  claim  it  as  against  his  grantee"; 
and  whether  this  rule  is  based  on  estoppel  or  rebutter,  or  upon 
the  equity  as  practiced  in  Pennsylvania,  by  which  that  which 
ought  to  be  done  is  considered  as  done,  is  perhaps  immaterial,  as 
the  effects  of  our  recording  acts  must  be  the  same  in  either  case. 

This  whole  subject  has  been  fully  ventilated  by  Judge  Hare 
in  his  very  able  note  to  Ducheee  of  Kingston's  Caee^  2  Smith's 
Lead.  Cas.,  ed.  1866,  pp.  705,  723,  724,  and  in  Mr.  Rawle's  ex- 
cellent work  on  covenants  for  title,  3d  ed.,  c.  9;  and  perhaps 
the  most  succinct  statement  of  the  doctrine  is  to  be  found  in 
the  very  clear  and  lucid  opinion  of  Mr.  Justice  Nelson  in 
Van  Rensselaer  v.  Kearney^  11  How.  297.  '^  It  is  a  doctrine, 
therefore,"  said  he,  ^^when  properly  understood  and  applied, 
that  concludes  the  truth  in  order  to  prevent  fraud  and  fiEdse- 
hood,  and  imposes  sUence  on  a  party  only  where,  in  conscience 
and  honesty,  he  should  not  be  allowed  to  speak." 

Now,  in  the  prescmt  case,  in  searching  for  encumbrances  or 
conveyances,  the  search  against  Calder  would  begin  with  his 
title  fh>m  Chapman,  and  the  search  beyond  would  be  against 
Chapman  and  those  through  whom  he  claimed;  and  a  search 
against  Calder  during  the  same  period  would  be  considered  an 
utter  absurdity.    If  the  mortgage  and  the  conveyance  were  ten 


1866.]  Caldeb  v.  Chapman.  16ft 

years  apart,  the  case  would  only  be  more  glaring  than  the  one 
preeented  to  ns. 

In  Ukler  v.  Hutchifmn,  23  Pa.  St.  110,  it  was  held  that  the 
holder  of  an  unrecorded  mortgage,  or  of  a  mortgage  illegally 
recorded,  by  giving  notice  of  its  existence  at  a  sherifTs  sak 
upon  a  judgment,  cannot  bind  the  estate  mortgaged  in  the 
hands  of  a  purchaser  at  such  sale,  where  the  judgment  credi- 
tor had  no  notice  of  the  mortgage  when  his  judgment  was 
entered.     In  this  case,  the  mortgage  had  a  defective  aeknowl- 
ed^imeni.    So  where  the  mortgage  is  made  by  an  absolute 
oooveyanoe  with  a  deed  of  defeasance,  and  the  defeasance  is 
unrecorded,  it  is  decided  thsjt  it  will  be  consideied  as  an  un* 
recorded  mortgage;  and  where  the  absolute  deed  and  the  de- 
feasance were  recorded  in  the  same  volume,  on  the  same  day, 
and  though  it  did  not  expressly  so  aj^ar,  most  probably  in 
juxtaposition.  Chief  .Justice  Gibson  said:  "The  principle  ap- 
plicable to  them  is  the  same;  a  creditor  in  search  q£  a  dew  t^ 
the  title  would  necessarily  stop  at  a  conveyance  absolute  on 
the  face  of  it,  and  referring  to  nothing  beyond  it,  he  would 
have  no  reason  to  suspect  that  further  search  would  lead  to  a 
defeasance,  of  which,  not  lying  in  the  channel  of  the  title,  he 
would  not,  though  actually  recorded,  be  bound  to  take  notice. 
....  If  the  record  of  the  encumbrance  lay  not  in  the  creditor's 
way,  he  was  not  bound  to  notice  it":  McLanahan  v.  Beeddey  9 
Watts,  510,  611  [36  Am.  Dec  136].    And  in  ImM^  Appeal^ 
44  Pa.  St.  519,  it  was  held  that  mortgages  must  be  recorded 
in  mortgage-books,  and  are  not  properly  f  ecorded  in  any  other 
species  of  books  where  they  cannot  be  found  by  means  of  the 
mortgage  index.    In  fliat  case,  the  mortgafpe  was  recorded  in 
the  Book  of  Miscellanies  in  Northampton  County,  and  it  was 
held  to  be  an  unrecorded  mortgage. 

These  decisions  rule  this  case,  and  there  is  no  hardship  on 
the  mortgagees;  for  an  examination  of  the  title  when  they 
took  the  mortgage  must  have  shown  them  Calder  had  no  title 
to  the  Factory  lot;  an  innocent  creditor  should  not  suffer  for 
their  gross  negligence. 

Judgment  affirmed. 

Bvrorpxu  amm  BvmAmwD  to  BzoLin»  Tbuth,  beeanut  a  man's  own  aofei 
doactii  up  hia  racmth  to  alloge  tbe  tnith.  Ko  man  wbsmld  allege  anything  is 
his  defense  bajb  the  tnith,  and  what  ha  once  allegiBS  be  oa^t  not  afterwards 
to  dispute:   Wala^s  Appeal,  78  Am.  Deo.  354. 

Aftkr-aoquirbd  Title,  whbthxr  Inurks  to  Bineftt  or  Mortgagsb; 
See  Ctarh  ▼.  Baker,  76  Am.  Dec.  449,  and  note  406;  see  also  the  note  to  Cfregg 
▼.  Bat^ord,  76  Id.  723-733. 
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Lackawanna  and  Bloomsbubg  R.  R.  Go.  v.  Doak. 

[63  PBNN8TLVA.inA  STATI,  S79.J 

UsB  Of  Akt  Qsdinabt  Fitbl  in  LoooMonvis  is  legal,  bat  the  latest  tm- 
prorementa  in  its  management  in  practical  use  most  be  applied. 

Whirb  BuiLDnro  nsab  Railroad  was  Disootkred  to  bi  on  Fibb  as  a 
train  drawn  by  an  engine  withoat  a  spark-catcher  was  passing,  the  qnes- 
tion  of  negligence  on  the  part  of  the  railroad  company  is  properly  sab- 
mitted  to  the  jury,  though  there  was  no  direct  efvidenee  that  the  bidlding 
was  fired  by  sparks  from  the  engine. 

Case  by  Doak  and  others  againgt  the  Lackawanna  and 
Bloomsburg  Raihx)ad  Company  for  damages  caused  by  the 
burning  of  a  building  belonging  to  the  plaintiffs.  The  build- 
ing was  situated  near  the  railroad  track  of  the  defendants, 
and  while  a  train  of  empty  coal-cars  was  passing,  the  building 
was  found  to  be  on  fire.  The  train  was  drawn  by  a  coal- 
burning  locomotive  which  had  no  spark-catcher,  and  the  day 
was  a  dry  and  windy  one.  But  there  was  no  direct  evidence 
to  the  effect  that  the  building  was  set  on  fire  by  sparks  from 
the  engine,  or  that  sparks  escaped  from  it  at  the  time.  Ordi- 
nary care  and  skill  was  shown  to  have  been  exhibited  in  run- 
ning the  train.  The  jury  were  directed  to  ascertain  the  origin 
of  the  fire  and  the  value  of  the  building,  and  the  point  whether 
**  there  is  any  evidence  to  submit  to  the  jury  from  which  they 
can  infer  negligence  "  was  reserved.  A  verdict  was  rendered 
for  the  plaintiffs  for  $189,  and  error  was  assigned  by  the  de- 
fendants. 

H.  M.  Hoyt  and  S,  Woodwardy  for  the  plaintiffs  in  error. 
D.  L.  Rhine  and  O,  M.  Harding^  for  the  defendants  in  error. 

By  Court,  Read,  J.  The  only  error  assigned  is,  that  the 
court  erred  in  not  holding  as  matter  of  law  that  there  was  no 
negligence  on  the  part  of  defendants,  and  that  there  could 
be  no  recovery  by  the  plaintiffs;  or  in  other  words,  that  the 
court  should  have  instructed  the  jury  to  find  for  the  defend- 
aDts.  Such  an  instruction  would  have  taken  away  all  the 
facts  from  the  jury,  and  have  made  the  court  decide  both  the 
law  and  the  facts. 

Railroad  companies  are  authorized  by  law  to  use  locomotives 
propelled  by  steam  generated  by  burning  wood,  coal,  whether 
anthracite  or  bituminous,  or  any  other  ordinary  ftiel.  The 
use,  therefore,  of  fire  with  its  necessary  concomitants  is  legal, 
and  the  limit  imposed  upon  its  use  is,  that  the  latest  improve 
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ments  in  its  management  in  practical  use  should  be  applied 
toil. 

In  using  locomotiyes  to  draw  the  cars,  sparks  will  be  emit* 
ted  from  the  engine,  which  in  a  wood-burning  engine  will  be 
arrested  by  a  screen  or  spark-catcher  of  fine  wire,  and  this, 
if  in  proper  order,  will  to  a  very  great  extent  prevent  all 
danger.  An  anthracite  coal-burner  will  not  admit  of  a  screen 
or  spark-catcher  of  wire,  but  will  of  a  screen  or  spark-catcher 
of  tank  iron  with  apertures  of  three-eighths  of  an  inch,  such 
as  are  used  on  the  Philadelphia  and  Reading  railroad,  the 
greatest  coal  road  of  the  country,  and  on  the  Delaware  and 
Belvidere  railroad.  On  the  Reading  road,  coal-burning 
engines  are  used  both  for  coal  and  freight  and  passengers. 
About  120  engines  burning  coal  pass  in  and  out  of  Reading 
daily,  and  an  average  of  about  70  engines  burning  coal  pass 
in  and  out  of  the  depot  at  Broad  and  Callowhill  streets  daily, 
and  no  accidents  by  sparks  from  their  locomotives  have  hap* 
pened  in  the  present  year  in  the  cities  of  Reading  and  Phila- 
delphia. 

I  understand  no  screens  are  used  on  the  eoal-bumers  on  the 
Delaware,  Lackawanna,  and  Western  railroad,  on  account  of 
its  very  heavy  grades  requiring  the  utmost  draft,  and  the  road 
passing  through  a  wild  and  sparsely  settled  region.  No  such 
reason  applied  to  the  Lackawanna  and  Bloomsburg  railroad, 
which  follows  the  course  of  the  Susquehanna. 

In  the  present  case,  the  engine  was  a  coal-burner  without 
any  screen,  and  therefore  in  the  primitive  state,  which  prob- 
ably was  the  case  when  the  anthracite  coal  was  first  used  as 
the  fuel  to  generate  steam.  It  is  clear,  then,  that  the  coal- 
burner  was  without  the  improvements  introduced  long  ago  on 
the  Reading  railroad;  it  would  seem,  therefore,  on  this  ground 
alone  the  court  could  not  have  given  the  instruction  prayed 
for. 

"Whether  in  this  instance,"  said  Justice  Lowrie,  'Mt  was 
caused  by  the  carelessness  of  the  defendants'  servants  must 
be  judged  from  the  circumstances,  and  we  think  that  the 
cases  referred  to  by  the  plaintiffs'  counsel  show  clearly  enough 
that  this  question  under  the  evidence  here  is  within  the  prov- 
ince of  the  jury  ":  Huyeti  v.  Philadelphia  and  Reading  R,  R. 
Co.,  23  Pa.  St.  374. 

In  MeCidly  v.  Clarke,  40  Pa.  St.  408  [80  Am.  Dec.  584], 
Judge  Strong  said:  "  It  is  the  province  of  the  jury  to  balance 
the  probabilities,  and  determine  where  the  preponderance  lies. 
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....  Using  a  dangerous  ag^nt,  the  law  required  of  then^ 
to  adopt  such  precautions  as  might  reasonably  prevent  dam- 
age to  the  property  of  othara.  Some  precaution  was  a  duty. 
They  had  np  right  to  run  their  locomotive  without  it  Failure 
to  odofi  some  i»«oaution  was  theiefore  &ilu>e  to  diachaige  a 
defined  dujby,  and  was  negligence." 

Similar  doctrine  is  laid  down  in  the  notes  of  Mr.  Wharton 
to  Vaughan  ▼.  Taff  Vale  Co.,  8  Hiorl.  A  N.  782,  and  it  is  in 
consonance  with  the  decision  in  that  ease,  and  on  writ  of 
error  in  the  exchequer  duunber,  5  Id.  679;  Freemanile  t.  Lani- 
don  and  NoHh  Western  R.  E.  Co.,  10  Com.  &,  N.  S.,  89,  lOO 
Bng.  Com.  L.;  and  Fero  v.  Buffalo  and  State  Line  R.  K  Co.,  22 
N.  Y.  209  [78  Am.  Dec.  178]. 

The  queetiim  of  negUgenee  is  for  the  jury,  and  not  Sat  the 
court,  and  they  were  light  in  mfiisiiig  the  instruction  com-^ 
plained  of. 

Judgment  affirmed. 

Nkouoxnox  n  Ikpuxd  ibom  Bboafs  of  Fnut  ibom  Looomotev^  and 
the  burden  of  proof  is  upon  the  railroed  company  to  «how  thai  the  most  ap- 
proved mechanical  contrivances  were  i;aed  to  prevent  the  escape  of  fire:  Bow 
T.  Chicago  tie.  B.  B.  Co,,  81  Am.  Dec  254^  and  note  259.  The  principal  caa» 
is  cited  to  the  iN)]nt  that  the  aothocity  of  a  railroad  company  to  nae  ateam  on 
Uieir  road  does  not  exempt  it  frofn  UaJ^ty  for  ii^jfuy  rasnlting  £rom  the  neg- 
ligent use  of  it:  Pefmsylvamia  R.  If.  Co.  v.  Kerr,  62  Pa.  St.  366;  and  also  to 
the  point  that  the  qnestion  of  negligence  is  one  of  mingled  law  and  faots,  and 
the  iacta  can  be  foond  only  by  the  jnzy:  JToy  t.  Ftnmi^wtnia  R  R.  0&.,  61^ 
Id.  874. 


Lackawanna  and  Bloomsbubg   Railroad  Com- 

PANT   V.   ChBNBWITH. 
Lsa  PBmriTLVAHiA  flTAn,  aaa] 

lUnjtoAD  Ck>ifPAinr  oahvot  Rkfudiatb  Aot  of  Aoihtb  bo  as  to  free  itaslf 
from  responsibility  for  negligence,  where  the  agents^  at  the  reqnest  of  the 
owner  of  a  freight-cav,  and  upon  his  agreement  ta  ran  all  riaks^  attached 
it  to  a  passenger  train  contrary  to  the  wgnlations  of  the  company. 

Owvi^  OF  Fruoht-cab  Who  la  f^KBaarrxD  bt  Aojons  ov  RAn.Tio4i» 
CioMPAKY  to  attacl^  his  car  to  a  passengBr  train  cont|:ary  to  the  regula- 
tions of  the  company  is  not  to  be  treated  as  a  trespasser  so  as  to  be  de- 
barred from  recovery  for  injuries  from  negligence^  if  he  nsed  noimpreper 
influences  to  obtain  the  consent  of  the  agent. 

Proxixatb  and  not  Rsmots  Causs  or  Injubt  is  Tjjw^an^. 

OWKER  OF  FrEIOHT-GAR  WhXCH  IS  ATTApaSD    TO    PAaBSNO^R  Te^XS  VpCA 

hia  assuming  to  run  all  risks  assumes  all  risks  arisiiig  from  attaching  th# 
car,  not  the  risk  of  negligence  on  the  part  of  the  railioad  company  or 
ita  agents;  nor  could  the  company  contract  for  such  ezempt&oa* 
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OwKJoi  ov  FsjuGBT-ajJi  Attacbed  to  TjkaaavQUt  Tkaih  who  agrees  to 
sttond  to  tho  brakes  of  his  car  is  not  an  employee  of  the  oompany  so 
as  to  prevent  him  from  reoorering  for  injuries  from  negligence. 

Fact  ew  Oattli  Bmie  oh  Ratlhoap  Tbaok  at  Tms  of  AocmsNT  raises 
«  foaatioa  of  negligenot  on  tbo  part  of  the  company  which  is  properly 
mbmitted  to  the  jnry. 

AjonoinTT  or  Waut  of  PsBsriouirr  »  Instruction  is  not  ground  for 
reversal,  unless  it  appears  that  Hbe  jury  were  misled  thereby. 

UNAUTHORIZED  OhANOS  OF    POOTIOH  BT  PaMKIOIR  ON   RaILBOAD  TrAIK, 

if  it  did  not  oontrifante  to  the  injury,  will  not  per  se  present  a  recovery, 
aad  the  qaestion  is  properly  left  to  the  jury. 

Ca8£.  Tke  plaintiff  was  engaged  in  the  business  of  run- 
ning a  market-car  and  selling  market  produce,  and  one  daj 
he  and  one  Harder  were  with  their  cars  at  Kingston  after  the 
regular  freight  train  had  passed.  The  superintendent  of  the 
road  was  not  present,  but  the  plaintiff  consulted  with  other 
agents  of  the  defendant,  with  a  view  to  attaching  his  car  to 
the  passenger  train,  which  had  not  yet  arrived.  This  he  was 
informed  was  against  the  instructions  and  rules  of  the  com* 
pany,  but  the  agents  of  the  company  permitted  him  to  do  so 
upon  his  agreeing  to  run  all  risks  and  attend  to  the  brakes  on 
his  car.  Both  cars  were  attached  to  the  passenger  train  ac- 
cordingly, which  afterwards  ran  into  a  cow,  whereby  the  two 
freight-cars  were  derailed  and  the  plaintiff  was  thrown  off  and 
injured,  besides  losing  a  large  portion  of  his  freight.  Just 
before  the  accident,  the  cow  was  seen  by  the  engineer  coming 
down  a  hill  on  the  side  of  the  track,  and  he  whistled  to  put 
down  the  brakes.  The  plaintiff  at  the  time  was  on  the  plat- 
form of  a  passenger-car,  and  hearing  the  whistle,  he  went  upon 
Harder's  car,  which  was  between  his  car  and  the  passenger- 
cars.  Harder's  car  was  then  ^  riding  the  sills,"  and  the  plain- 
tiff fell  off.  Both  freight-cars  went  over  into  the  canal  at  the 
dde  of  the  track,  and  Chenewith  was  found  lying  between 
the  cars  in  the  canal  severely  injured.  The  verdict  was  for 
the  plaintiff  for  three  thousand  dollars,  and  the  defendant 
assigned  error  to  the  instructions  given. 

8.  Waoduwd  OAil  E[.  111.  Hoyi^  for  the  plaintiff  in  error. 
A.  Ricked  and  C,  F.  Humrieh^  for  the  defendant  in  error. 

By  Court,  Thomysok,  J.  1.  The  first  assignment  of  error  on 
the  record  ia  to  tba  portipu  of  the  charge  of  the  learned  judge, 
in  which  he  bold^s  that  the  ageota  of  the  company,  as  well  as 
the  ^aintifi^  acted  improperly  in  attaching  freight-cars  to  a 
passenger  traini  yet  that  the  company  could  not  repudiate  the 
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act  fio  as  to  free  itself  from  responsibility  for  negligence  on  the 
grounds  of  want  of  power  in  their  agent. 

We  think  the  court  committed  no  error  in  this.  The  ar- 
rangement was  made  with  parties  having  full  power  over  the 
subject-matter,  and  to  them  the  plainti£f  was  authorized  to 
look,  and  was  required  to  look  to  no  other.  When,  therefore, 
they  consented  to  hitch  on  his  cars  to  the  passenger  train,  even 
at  his  urgent  solicitation, — and  we  have  not  a  particle  of  evi- 
dence that  other  inducements  to  do  the  act  were  held  out,  ex- 
cepting freedom  from  responsibility  as  a  consequence  of  the 
attachment, — we  must  presume  that  it  was  done  with  a  view 
to  the  compensation  to  be  paid  on  the  one  hand,  and  the  usual 
care  to  be  exercised  on  the  other.  The  argument,  however,  is, 
that  the  plaintiff  was  guilty  of  such  a  wrong  in  asking  for  and 
permitting  his  car  to  be  attached,  that  whether  the  act  con- 
tributed to  the  disaster  or  not,  he  is  to  be  treated  as  a  tres- 
passer, and  not  entitled  to  any  compensation  for  injuries  not 
willfully  done  him.  This  we  think  is  not  the  law,  unless,  in  a 
case  where  the  will  of  the  agent  is  controlled  and  subverted 
by  improper  influences,  he  is  induced  to  do  that  which  is  mani- 
festly beyond  the  scope  of  his  powers.  That  there  was  a  regu- 
lation against  running  freight-cars  with  passenger  trains  may 
be  admitted,  although  it  was  not  properly  proved;  yet  that 
neither  proved  that  it  might  not  be  safely  done,  nor  that  if  the 
company  undertook  to  do  it  they  might  lay  aside  the  duty  of 
carci  and  commit  such  cases  to  the  guardianship  of  chance: 
See  PoweU  v.  Penvsylvania  R.  R,  Co.j  32  Pa.  St.  414  [75  Am. 
Dec.  564].  The  great  overstatement  of  the  efforts  made  to  in- 
duce the  defendants  to  take  the  plaintiff's  cars  is  the  main 
pillar  upon  which  the  argument  against  this  portion  of  the 
charge  is  constructed.  Fairly  stated,  the  facts  were,  that  the 
plaintiff  and  another  were  desirous  to  get  to  Carlisle  by  a  cer- 
tain day,  and  urged  to  be  taken  on  the  train  by  the  company, 
as  they  had  missed  connecting  with  the  freight  train.  The 
conductor  and  freight  agent  considered  of  the  matter;  inquired 
into  the  capacity  of  the  cars  to  run  with  passenger-cars;  made 
up  their  minds  to  take  them  on  their  train,  on  a  promise  not 
to  be  held  answerable  for  any  injury  resulting  from  the  ar- 
rangement. Was  the  plaintiff  put  outside  the  protection  of 
the  law  because  he  trusted  to  their  judgment  to  do  an  act 
witliin  their  power  to  do,  and  especially  when  the  act  itself  is 
not  at  all  implicated  in  the  disaster?  Railroad  v.  Norton^  24 
Pa.  St.  470  [64  Am.  Dec.  672],  gives  no  support  to  such  a  doc- 
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trine.     It  was  well  decided  on  its  own  facts,  and  in  substance 
presented  the  case  of  an  authority  given,  or  claimed  to  have 
been  given,  to  obstruct  or  imminently  endanger  by  an  obstruc- 
tion of  the  track.    No  sane  man  could  suppose  the  agent  of  a 
railroad  company  had  power  to  give  any  such  authority,  and 
hence  a  reliance  upon  it  was  an  act  of  folly  which  the  law 
would  not  compensate.     It  was  palpable  to  the   "outward 
sense"  that  such  obstruction  was  unlawful.    Not  so  in  this 
case.     The  regulations  which  controlled  among  the  operators 
of  the  company  were  against  it,  but  regulations  for  convenience 
may  be,  and  oftentimes  are,  suspended  or  modified  in  obe- 
dience  to  certain  exigencies  by  those  in  charge  of  the  opera- 
tions.   When  this  is  done  and  no  evil  results,  no  harm  is  done. 
When  the  contrary  is  the  case,  the  only  rule  to  apply  is  to  give 
full  effect  to  the  consequences  flowing  from  the  act,  and  no 
more.     Here  it  is  not  pretended  that  these  freight-cars,  the 
plaintiff's  and  Harder's,  were  the  cause  of  running  over  the 
cow  in  the  road,  and  it  cannot  be  denied  that  that  was  the  im- 
mediate or  proximate  cause  of  the  injury.    In  all  cases  like 
this  the  maxim,  Proxima  causa  non  remota  spectatur,  rules,  and 
it  must  rule  here,  unless  the  unlawfulness  of  the  plaintiff's  car 
and  himself  on  the  road  be  established.    We  think  this  can- 
not be  asserted  by  the  company  under  the  facts  they  have 
given  in  evidence,  and  we  think  there  was  no  error  in  this  part 
of  the  charge. 

It  has  been  suggested  that  if  the  car  had  not  been  attached 
the  plaintiff  would  not  have  been  injured.  Doubtless  this  is 
true,  and  it  is  true  of  every  injury.  In  all  cases,  if  the  party 
injured  had  been  absent,  it  is  presumable  he  would  not  have 
been  injured  by  the  agency  operating.  The  voluntary  pres- 
ence of  the  traveler,  if  not  wrongful,  is  so  much  a  niatter  of 
individual  choice  that  its  propriety  is  never  an  element  to  be 
inquired  into  in  claiming  or  resisting  damages  for  injury. 
People  have  a  right  to  travel  when  they  please,  and  will  be 
compensated  for  injuries  if '  occasioned  by  the  negligence  of 
those  engaged  in  transporting  them,  if  they  have  not  contrib- 
uted to  the  immediate  disaster  by  their  own  negligence,  what- 
ever might  be  said  against  the  propriety  of  their  journeying. 
It  is  no  answer  to  the  plaintiff's  claim,  therefore,  to  argue  that 
if  he  had  not  had  his  cars  attached  and  been  present  he  would 
not  have  been  injured.  This  was  manifestly  not  the  proximate 
cause  of  the  injury,  and  not  to  be  considered  unless  it  can  be 
shown  that  he  was  a  trespasser  in  being  on  the  train  at  the 
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time.  This  he  waa  not;  for  he  waa  there  by  permission,  and 
under  the  contract  of  parties  competent  to  give  him  authority 
to  be  there.  His  right  to  damages,  therefore,  could  only  be 
rested  upon  an  inquiry  into  the  question  of  whose  was  the^ 
unmediate,  not  the  remote,  cause  of  the  injury.  In  noticing 
another  assignment  of  error,  we  will  be  brought  dizecily  to  in- 
quire whether  the  case  was  properly  dealt  with  on  this  ground^ 
and  will  not  further  discuss  the  point  here.  So  far  we  disooTer 
no  error  in  the  charge. 

2.  Nor  do  we  think  the  second  assignment  haa  been  sua* 
tained.  The  £Eur  interpretation  of  the  agreement  of  the  plain- 
ti£f  is,  that  if  the  agent  of  the  defendant  attached  his  car  to 
the  passenger  train,  he  was  to  assume  all  the  risk  of  that  act; 
he  did  not  assume  the  risk  of  negligeoce  on  their  part,  nor 
could  they  contract  for  exemption  on  account  of  it:  PowM  v. 
Pennsylvania  R.  R.  Co.,  32  Pa.  St.  414  [75  Am.  Dec«  564].  Tho 
position  taken  by  the  learned  judge,  and  noticed  above,  having 
placed  the  case  before  the  jury  on  its  true  grounds,  in  our 
opinion,  namely,  on  the  point  of  negligence,  and  not  of  au- 
thority in  the  agents  to  engage  to  transport  the  plaintiff  and 
his  cars,  his  remaric  that  the  plaintiff  was  entitled  to  a  verdict 
if  the  defendant's  negligence  was  the  sole  cause  of  the  disas- 
ter was  entirely  proper.  Why  speculate  about  the  supposed 
dangerous  position  assumed  by  the  plaintiff  if  no  damage  re- 
sulted from  it?  Was  he  to  become  an  outlaw  for  assuming 
what  proved  to  be  no  risk,  and  so  to  forfeit  his  right  when  he 
was  blameless?    I  know  of  no  law  to  justify  such  a  position. 

3.  In  Lockhart  v.  Liehtenthalery  46  Pa.  St.  151,  we  held  that 
a  person  in  charge  of  a  private  car,  and  acting  on  it  as  brakes- 
man, was  not  a  servant  of  the  company  so  as  to  preclude  his 
widow  from  recovering  for  the  loss  of  his  life  by  the  negligence 
of  the  servants  of  the  road.  Strictly  a  passenger  he  was  not, 
nor  was  he  a  servant  of  the  company,  neither  earning  wages 
from  it,  nor  bound  to  obey  its  orders,  excepting  in  regard  to 
the  property  especially  in  his  charge.  We  held  him  entitled 
to  the  rights  of  a  passenger,  so  fiEur  as  injury  to  him  was  con- 
cerned, and  that  case  rules  the  present  in  this  particular; 
nothing  more  is  needed  on  this  point  to  show  that  there  was 
no  error  in  this  portion  of  the  charge. 

4.  To  the  portion  of  the  charge  embraced  in  the  fourth  as- 
signment of  error  the  objection  seems  to  be  that  it  referred 
the  question  of  negligence  alleged  against  the  company  to  tha 
jury  without  evidence.    There  was  no  error  in  this  referenca 
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of  the  question  to  the  jury,  unless,  indeed,  there  was  not  suffi- 
cient evidence  of  negligenoe  to  go  to  the  jury.  But  there  was 
evidence  on  this  point,  unless  the  passenger  was  bound  to  take 
the  risk  of  cattle  on  the  track  and  the  company  were  not.  Al- 
though  a  railroad  may  not  be  bound  to  fence  its  track  against 
trespassing  cattle,  it  is.  well  settled  that  as  between  it  and  its 
Xmssengers  it  must  take  the  risk  of  injury  to  them  from  such 
cause;  and  it  is  no  answer  to  a  claim  for  injury  from  such  a 
cause  that  the  defendant  was  not  bound  to  fence,  or  that  cat- 
tle were  on  their  track  trespassing  without  their  agency  or 
knowledge.  Their  being  there  at  tixe  time  of  an  accident  al- 
ways raises  a  question  of  negligence  or  care;  and  whether 
negligence  is  imputable  to  the  company,  or  whether  they  have 
exercised  due  care  to  guard  against  obstruction  from  such 
cause,  is  always  and  only  determinable  by  the  jury. 

In  this  case  there  was  an  omission  to  fence  at  the  mouth  or 
end  of  a  particular  street  Near  that  was  a  watchman's  star 
tion.  It  was  a  pertinent  inquiry,  therefore,  whether  there  was 
negligence  in  the  company  in  not  fencing  at  the  point  men- 
tioned, or  whether  the  fault  lay  with  the  watchman,  or  either. 
If  it  lay  with  one  or  both,  the  plaintiff's  case  was  clearly  made 
out  without  his  agency  in  it.  And  of  this  the  jury  had  been 
instructed  to  inquire,  in  a  previous  part  of  the  charge.  These 
facts  most  certainly  committed  the  case  to  the  jury,  and  in 
submitting  them  the  court  committed  no  error. 

5.  As  we  understand  the  learned  judge,  he  charged  that  the 
fact  that  the  plaintiff,  at  the  moment  the  accident  occurred, 
was  on  the  rear  platform  of  the  last  passenger-car  did  not 
necessarily  carry  the  case  against  him;  and  he  gave  his  views 
of  the  law  on  this  point  thus:  ''Yet,  if  by  reason  of  his  not 
being  on  his  own  car,  and  handling  or  ready  to  handle  his 
brake,  which  if  done  in  due  season,  or  for  any  other  reason, 
you  believe,  as  argued  here,  would  have  lessened  the  chance 
of  injury  from  striking  the  cow  by  the  cars;  and  as  to  any 
claim  for  personal  damage  or  injury  to  his  person,  if  by  the 
unauthorized  change  of  place,  as  contended,  he  conduced  to 
the  danger  or  the  injury,  which  the  jury  think  under  the  evi- 
dence he  might  have  escaped  if  he  had  been  in  his  aUotted 
situation, — he  must  and  should  be  considered  as  guilty  him- 
self  of  carelessness  and  negligence  conducive  to  the  accident 
or  injury." 

The  complaint  that  the  charge  lacks  perspicuity  and  is  am- 
Liguous  is  to  some  extent  just.     But  the  defendant  should 
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have  provided  against  thiSy  by  asking  for  instruction  better 
suited  to  the  case.    If  the  counsel  chose  to  withdraw  their 
points,  they  assumed  the  very  risk  of  which  they  complain. 
This,  perhaps,  is  enough  to  say  about  the  complaint  of  mere 
ambiguity.    If  the  judge  had  said  nothing  in  respect  to  the 
matter    here  involved,  in   the   absence  of  any  request   to 
charge  in  a  particular  way,  we  would  not  reverse,  as  we  have 
often  said.     By  failing  to  pray  instructions,  we  must  infer  that 
the  party  thought  it  best  to  risk  what  might  be  left  unsaid 
rather  than  call  for  special  instructions.    If  he  is  injured  by 
omitting  to  do  so,  it  is  his  own  error,  which  we  do  not  sit  to 
correct.     But  if  from  the  language  used  by  the  judge,  cither 
on  account  of  ambiguity  or  want  of  perspicuity,  .there  is  good 
reason  to  believe  the  jury  have  been  misled  as  to  the  case,  we 
ought  to  reverse.    Error  from  such  a  s6urce  is  not  less  perni- 
cious than  positive  error  from  any  other.    The  jury  are  entitled 
to  reasonably  clear  and  comprehensive  instructions,  whenever 
any  ought  to  be  given,  and  when  they  fall  so  far  short  of  this 
as  to  induce  a  well-grounded  belief  of  misapprehension  on  part 
of  the  jury,  this  is  generally  sufficient  to  call  for  a  reversal. 

But  the  instructions  embraced  in  this  assignment  of  error, 
though  involved,  were  such,  we  think,  as  could  be  well  under- 
stood  by  the  jury.  We  have  no  good  reason  to  suppose  they  were 
not.  They  assert  that  the  plaintifif  at  the  time  of  the  accident 
was  not  in  his  proper  place,  and  the  fact  was  left  to  the  jury 
to  say  whether  this  circumstance  increased  the  danger  of  con- 
tact  by  the  train  with  the  cow,  by  the  omission  of  the  plaintifl 
to  handle  his  brake;  and  whether  his  own  injury  was  the  re- 
sult of  his  unauthorized  change  of  position,  or  conduced  to 
produce  it,  with  a  sufficiently  clear  direction  that  if  these 
facts  were  affirmatively  found,  the  negligence  was  established 
against  the  plaintiff,  and  he  would  not  be  entitled  to  recover. 
This  we  think  the  jury  could  not  fail  to  understand  to  be  the 
meaning  of  the  charge.    If  so,  was  it  right  in  principle? 

It  is  true,  as  argued  for  the  plaintiff  in  error,  that  all  the 
risk  of  an  unauthorized  change  of  position  by  the  plaintiff  on 
the  train  was  assumed  by  him,  and  he  was  bound  to  abide  it. 
If  it  conduced  to  produce  the  injury,  although  the  defendant 
may  have  been  guilty  of  negligence  at  the  same  time,  it  would 
deprive  him  of  all  right  to  compensation,  the  fault  being 
partly  at  least  his  own.  But  if  it  had  no  immediate  connec- 
tion whatever  with  the  agency  producing  the  injury,  it  would 
be  strange  justice  to  impute  to  it  the  like  effect  as  if  it  had. 
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That  must  necessarilj  be  the  concluBion  in  every  case,  if  the 
question  be  not  for  the  jury  to  say  whether  the  acts  of  th^ 
plaintiff  at  the  time  have  or  have  not  been  such  as  to  have 
conduced  to  the  injury.  This  is  the  rule  undoubtedly  in  re- 
lation to  passengers  carried  by  rail,  and  was  what  the  learned 
judge  referred  to  the  jury  in  the  instruction  complained  of. 
If  this  was  a  proper  inquiry  for  the  jury,  no  error  was  com- 
mitted in  referring  it  to  them.  That  this  was  the  meaning,  we 
readily  discover  from  his  language,  and  I  know  of  no  rule  by 
which  we  are  bound  to  presume  the  jury  did  not  understand 
it,  and  were  misled  by  it.  The  result  of  their  verdict  under 
the  testimony  falls  far  short  of  establisbing  this.  The  plain- 
tiff in  error  avers  in  his  pleadings  in  this  court  that  there  is 
error  here,  and  he  is  bound  to  prove  it.  We  must  have  more 
than  suspicion  of  error  upon  wbich  to  base  our  action.  If 
language  has  a  meaning  comprehensible  by  us,  we  ought,  it 
being  untechnical,  to  presume  it  was  comprehended  in  the 
same  way  by  the  jury  until  the  contrary  be  made  to  appear. 
That  has  not  been  done  in  the  argument  on  this  point. 

The  question  whether  the  injury  to  the  plaintiff  resulted  in 
any  degree  from  his  own  acts  or  omissions,  we  think  was 
plainly  enough  referred  to  the  jury,  with  a  sufficiently  decided 
expression  that  if  it  were,  he  was  not  entitled  to  recover  dam- 
ages from  the  company;  that  if  his  negligence  or  misconduct 
contributed  to  his  own  injury,  he  must  blame  himself.  This 
was,  in  substance,  of  the  instruction,  and  there  was  nothing  in 
it  of  which  the  defendant  can  complain. 

The  counsel  for  the  plaintiff  in  error  seems  to  confound  the 
duty  resting  on  a  passenger  with  the  law  of  contract,  wherein 
if  tbe  party  do  not  comply  he  is  not  entitled  to  the  stipulated 
compensation.  This  is  not  correct  to  the  full  extent.  Strictly, 
a  passenger  is  only  entitled  to  enjoy  the  scat  he  pays  for.  But 
if  he  be  injured  while  passing  about  in  the  car  or  standing  up, 
without  such  acts  contribute  to  the  injury,  he  will  be  entitled 
to  be  compensated  if  it  resulted  from  the  negligence  of  the 
carriers,  although  he  was  out  of  his  seat.  If  a  passenger  puts 
himself  out  of  place,  and  in  a  place  of  danger,  and  is  injured 
as  the  result,  this  is  damnum  absque  injuriaj  and  he  cannot 
recover.  This  results  rather  from  the  law  of  carriers  than 
fi^m  a  breach  of  contract.  If  the  contract  were  to  controJ 
exclusively,  tfien  any  breach  would  defeat  the  injured  party, 
without  regard  to  the  effect  of  contributory  acts.  The  duty  to 
avoid  risks  or  unauthorized  acts,  1  admit,  grows  out  of  the 
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contract  relation  between  the  carrier  and  passenger  bo  &r  a« 
to  prevent  a  recovery  on  account  of  them;  but  not  so  far  as  to 
prevent  a  recovery  where  the  fetult  is  with  the  carrier,  and 
the  breach  of  duty  arising  out  of  the  contract  has  not  con- 
tributed to  the  injury.  If  no  harm  accrues  from  the  breach  of 
the  duty,  no  blame  or  loss  ought  to  follow.  If  the  plaintiff  did 
not  contribute  to  his  own  injury  by  being  where  he  was  instead 
of  where  he  had  agreed  to  be  at  the  moment  of  the  accident, 
this  would  prove  that  the  accident  was  entirely  independent 
of  his  agency.  This  was  for  the  jury  to  ascertain  from  the  evi* 
dence,  and  so  it  was  submitted  to  them,  and  they  have  found 
the  point  in  favor  of  the  plaintiff,  and  allowed  damages.  It 
may  be  they  might  with  better  justice  have  come  to  a  di£forent 
conclusion.  But  if  so, — which  we  do  not  assert, — we  cannot 
correct  it.  It  is  only  with  cases  of  clear  error  this  court  can 
properly  interfere  with  the  verdict,  the  jury  being  oonfitita- 
tional  triers  within  their  sphere  as  truly  as  the  court. 

These  views  do  not — at  least,  they  are  not  intended  to — 
impinge  on  the  principles  q(  the  cases  of  Railroad  Co.  v.  Mc^ 
Closkey,  23  Pa.  St.  526,  McCuUy  v.  Clarke  and  Thaw,  40  Id. 
406  [80  Am.  Dec.  584],  nor  RaUroad  Co.  v.  Aspeli,  23  Id.  149; 
indeed,  we  accord  fully  with  them  so  far  as  these  principles 
are  applicable  to  the  circumstances  of  each  case.  The  cause 
of  the  injury  here  was  in  no  way  attributable  to  the  plaintiff; 
but  still  it  was  a  question  whether  his  acts  or  position  at  the 
moment  of  the  accident  contributed  to  his  own  injury.  That 
was  a  question  for  the  jury,  and  we  see  no  error  in  the  charge 
in  submitting  it  to  them. 

Judgment  affirmed. 

Railroad  XkmFAsr  is  Rbsponbibijb  loa  Aon  ov  m  Aonras:  lUhok 
CerUrcU  JR.  R,  Co.  ▼.  Head,  87  Am.  Deo.  200,  and  note  267;  and  ia  to  be  re- 
garded as  oonstmctiyely  present  throagh  its  aoting  agents  who  Tepreeent  it^ 
within  the  range  of  their  ordinary  employment:  LcminUle  eU.  R,  R,  Oa.  r, 
CoUku,  87  Id.  486. 

Pboxdcatb,  not  RxMon,  Oausb  of  Injubt  is  Lookid  to;  See  ScoU  t. 
Hunter,  84  Am.  Deo.  642,  and  note  647;  Chieoifo  etc  B^y  Co.  T.  Qcm,  84  Id. 
755,  and  note  768,  applying  this  rale  to  the  question  of  oantrihatoiy  ne^- 
genoe. 

AOREEMSNT  BXUCPTIKO   RaILSOAD    Ck^MPAlIT  VBOM   LlABILtrr  BOK  AVT 

Injubt  to  person  or  property  of  free  passenger  is  Tslid,  so  far  as  the  oonae^ 
qnences  of  its  ordinary  negligenoe  are  oonoerned,  but  not«a  r^guds  its  grosa 
negligenoe,  recklessness,  or  willfol  misfeasance:  /ZSnoit  Central  R.  R.  C6.r* 
Read,  87  Am.  Deo.  260,  and  note  267;  and  see  Stkuonr.  New  TcrkOemIni 
R,  R,  Co.,  88  Id.  832,  and  note  886. 
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Tt.AimM\A«  OOHPAIfZH   ASM   LUBLB  VOft   IVJUBOR  TO  PB801I8  HOT  PlS* 

SBVGXBfl^  where  the  injuriM  urue  from  negligenoe  on  their  pert,  to  which 
iajnriee  the  negligence  of  the  injured  party  doee  not  immediately  oontritmte: 
Thtifftf  ▼.  BL  Louk  eie.  It,  It  Co.,  85  Am.  Deio.  4M,  end  note  412;  end  npon 
^ie  qneetioDi  eee  the  exteneiye  note  to  PerMm  v.  Ifem  TorhOmOral  AILOk, 
as  Id.  292-294.  Ae  to  treipeeaen,  the  rale  ie  more  etringent:  Id.;  Phikh 
de^pkm  ete,M.ILC(K  v.  ffwmmeO,  84  Id.  457,  note  460.  For  the  rule  ae  te 
employeee,  eee  Ltmi&Me  tic  R.  R.  Co,  v.  CoTfifM,  87  Id.  486,  and  note  492. 

AociDEHT  Gausxd  bt  Rahjioap  Tbaut  Binnmro  art  Tsaok  ie  fHma 
fade  evidence  of  negligence  on  the  pert  of  the  nflreed  eompeny:  Baltknof 
He  R,  R.Ok'w.  W&rtkktgkm^  83  Am.  Deo.  678,  end  note  589. 

0irAirrHOBian>  Cbahqm  of  PoeznoH  sr  Pa88SMobb»  when  will  oonetitate 
eneh  oontribntory  negUgenoe  as  will  prevent  reooveiy  for  injuriee:  See  Joh^ 
mm  Y.  Wimma  tic,  R.  R.  Co.,  88  Am.  Deo.  83,  and  note  88;  Sfewxr  v.  MO- 
wamiee  etc  R.  R.  Co.,  84  Id.  758,  and  note  762,  — ae  where  the  paaBcnger  ie 
riding  on  the  platform  of  the  ears  JSemp  t.  WUrnhgtm  etc  R.  R,  Co.,  64  Id. 
783,  and  note  771.  In  Pmuuifhama  IL  R.  Co.  r.  LtrngtUm,  92  Pa.  St  30^  83^ 
ti  wae  held  thatb  a  peraon  who  yolantarily  leaves  hie  proper  place  in  the  pee- 
eenger-cer  of  a  railroad,  in  violation  of  the  rules  of  the  company,  to  ride  in 
the  baggage-car,  or  other  known  place  of  danger,  and  is  injured  in  conee- 
^nence  of  such  violation,  cannot  recover  damagee  therefor,  distingnishing  the 
prindpel  case.  But  in  O'Doniie/I  v.  AOeghentf  VaMey  R.  R.  Co.,  69  Id.  250^ 
it  wae  held  that  a  passenger  who  custcmiarily  rode  in  the  beggage-car  with* 
ent  objection  from  the  conductor  might  recover  for  an  injuiy  arising  from  an 
unsafe  track,  though  riding  in  the  baggage-car  was  against  the  ndee  of  the 
company. 

iHfiTfTOOnOH  HOT  PKRSPXOUOUBLT  WOBDXD  U  OBJB0nOHABL%  bat  if  HOI 

pnjndieiali  ie  not  ground  for  revenal:  Thfomprnm  v.  Thomfmm^  68  Am.  Dee. 
638^  and  note  649. 


DiLLBB   V.    BbUBAKBB. 

[ftl  PBMMTLVAIIIA  BTAn,  40&] 

Bounot  ov  GoLLAXBui.  Smvsrt  oAKtfOT  ApmopBiAsn  It  m  SiamFic- 
noH  OF  Dnrr  at  his  own  option,  unless  in  pursuanoe  of  a  eontraet  to 
that  effect. 

HOLDKE  OF  OOLLATKRAL  SlOUBITT  GAHHOT  8SLL  It  WTrHOTTT  ToSt  OlVINO 

Nonos  to  the  pledgor  of  his  intention  to  do  eo,  in  order  that  the  pledgor 

may  have  an  opportunity  to  redeem. 
Salb  of  Coujovral  SaooBtTT  mm  sn  Pubuo^  and  the  netioe  of  the  sale 

given  to  the  pledgor  must  specify  both  time  and  place. 
To  ComfTiTUTE  Aooonn  aud  SATUFAcnoir,  it  must  appear  that  the  satisfse- 

tion  made  wae  advantageeos  to  the  plaintiff,  end  it  must  be  averred  and 

proved  that  the  eatlslaction  was  aoeepted. 
TBVtTBB  D  BoovD  TO  Pot  hb  CaaoTvi  gtra  Tbott  in  poaseanon  of  the  full 

and  troe  state  of  hie  affiurs  before  any  settlement  will  bind. 
Law  DooouHnzTAVon  All  but  Most  Qpkm  and  Satibfaotobt  DBALura 

between  pertiei  standing  in  a  fiduciary  relation,  as  they  do  not  deal  at 

arms-length. 
Ct  is  KasBBTiAL  TO  BwiU'fBL  THAT  Pabtt  Bbltiho  tbebsw  should  be 

misled  or  injured. 
AM.  Dec.  Vol.  XCF-IS 
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Bill  in  equity  by  Diller  and  wife  against  John  R.  and 
Philip  Brubaker,  averring  that  Mrs.  Diller  accepted  a  loan  of 
one  thousand  dollars  from  the  defendants,  upon  a  pledge  of 
eighty  shares  of  stock  in  the  Atlantic  and  Ohio  Telegraph 
Company,  Diller  at  the  same  time  having  given  his  personal 
note  for  the  same;  payments  of  interest  and  receipts  of  divi- 
dends in  excess  of  the  loan  and  interest  were  also  averred,  and 
the  bill  prayed  for  an  accounting,  and  for  a  retransfer  of  the 
stock.  In  their  answer  the  defendants  averred  countervailing 
fetcts,  alleged  '^  a  full  settlement,"  and  denied  their  liability. 
A  genera]  replication  was  filed,  and  the  cause  was  heard  upon 
the  pleadings  and  proof.  The  bill  was  dismissed  in  the  court 
below  upon  the  ground  that  the  matter  in  controversy  was 
shown  to  have  been  settled  and  compromised  by  the  parties, 
and  complainants  appealed.  In  other  respects,  the  case  is  sof* 
ficiently  stated  in  the  opinion. 

Franklin  and  EUmaler,  for  the  appellants. 

/.  E,  HiesUr  and  W,  W,  Brown^  for  the  appellees. 

By  Court,  Thompson,  J.  We  need  not  go  back  of  the  cases 
of  Davis  V.  Funk,  89  Pa.  St.  243  [80  Am.  Dec.  519],  and  SiU 
greaves  v.  Banh^  49  Id.  359,  for  the  doctrine  that  a  pledgee  or 
holder  of  a  collateral  security  cannot  appropriate  it  in  satis- 
faction of  the  debt  intended  to  be  secured,  at  his  own  option, 
unless  in  pursuance  of  a  contract  to  that  effect,  nor  sell  it 
without  first  giving  notice  to  the  pledgor  of  his  intention  to  do 
so,  in  order  that  he  may  have  an  opportunity  to  redeem  it  if 
he  desires.  The  sale  must  be  public  when  it  is  made,  and 
the  notice  must  specify  both  time  and  place.  That  this  is  the 
law  of  this  speoies  of  bailment  admits  of  no  doubt.  It  is  the 
same  in  the  civil  and  common  law:  Story  on  Bailments,  sec. 
319. 

The  plaintiffs'  proofs  establish  beyond  controversy  the 
pledge,  as  collateral,  of  eighty  shares  of  the  Atlantic  and  Ohio 
Telegraph  Company's  stock,  held  by  Mrs.  Diller,  to  John  R. 
Brubaker,  one  of  the  defendants,  as  security  for  one  thousand 
dollars  loaned  to  her,  and  in  the  receipt  for  which  the  latter 
stipulates,  "I  hold  as  collateral  security  for  the  payment 
of  one  thousand  dollars  loaned  her  this  day,  with  interest 
until  paid."  Then  follows  the  note  of  Peter  Diller  for  the 
money  loaned  by  J.  R.  and  Philip  Brubaker,  payable  in  nine 
months,  with  interest  at  the  rate  of  nine  per  cent  per  annum. 
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This  receipt  and  note  bear  date  at  the  same  time,  to  ^fit,  Oc- 
tober 31,  1855.  The  interest  was  regularly  paid  for  several 
years,  and  until  Diller  went  South.  About  the  17th  of  June, 
1861,  pursuant  to  a  power  of  attorney  accompanying  the  cer- 
tificate of  stock,  a  transfer  of  the  stock  by  the  attorney  in  fact 
of  Mrs.  Diller  was  made  to  J.  R.  Brubaker.  Of  course  the 
blank  power  was  filled  up  with  the  name  of  the  attorney  by 
the  holders  of  the  certificate.  Brubaker,  in  1862,  transferred 
twenty  shares  of  the  stock  to  Mrs.  Vodges,  and  subsequently 
other  twenty  shares  to  the  plaintiffs.  The  remaining  forty 
shares  and  dividends  received  constitute  the  matter  in  contro- 
versy in  this  bill. 

On  May  4th,  Peter  Diller  authorized  R.  F.  Raley  to  settle 
up  and  pay  off  his  note  held  by  the  defendants,  and  wrote  to 
John  R.  Brubaker  to  this  effect,  requesting  him  to  settle  with 
Raley  about  the  note  and  interest,  and  adjust  the  account  of 
dividends  and  stock  as  he  might  think  just  and  right.  On  the 
presentation  by  Raley  of  an  order  for  the  stock,  and  an  offer 
to  pay  the  note  and  settle  for  the  dividends,  Brubaker  de- 
clined doing  either,  claiming  the  stock  as  his  own,  excepting 
the  twenty  shares  transferred  to  Mrs.  Vodges.  The  grounds 
relied  on  to  justify  the  defendants  were  entirely  insufficient, 
and  so  held  by  the  court  below.  The  principal  one  was,  that 
by  the  terms  of  the  pledge  the  defendants,  '*  after  holding  the 
stock  a  while," — how  long  is  not  said, — might  treat  the  right 
to  redeem  as  abandoned,  and  appropriate  the  stock  in  payment 
of  the  note.  But  nothing  of  this  is  to  be  found  in  the  receipt 
given  for  the  stock  dated  the  Slst  of  October.  That  contains 
the  contract  on  this  point.  By  that  the  defendant  J.  R.  Bru- 
baker was  to  hold  the  stock  as  collateral  for  the  loan.  Nothing 
more  is  said  as  to  its  disposition.  This  left  it  subject  to  the 
law  of  the  pledge.  This,  we  have  seen,  would  authorize  a  sale 
of  it  after  the  note  fell  due,  upon  notice  of  an  intention  to  sell, 
or  under  proceedings  in  court.  The  date  of  the  contract  is  the 
Slst  of  October,  not  the  10th.  The  letter  of  that  date  con- 
tained a  proposition  that  if  a  loan  could  be  effected  he  would 
pledge  stock,  which  he  had  no  objection,  after  it  was  held 
a  while  and  the  loan  not  paid,  might  be  kept  by  the  lender. 
This  was  not  a  proposition  specially  made  to  the  defendants, 
nor  was  it  ever  accepted  by  them.  Different  terms  were  stipu- 
lated for,  as  we  have  seen  by  the  last  contract,  and  they  must 
control  in  the  absence  of  anything  to  impeach  them. 

The  allegation  that  all  was  settled  by  the  transfer  of  twenty 
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tbares  of  the  <fitock  to  Mrs.  Vodges,  and  a  payment  of  money 
to  her,  wHhoat  stating  any  amount,  amounts  to  nothing  in  the 
absence  of  testimony  to  sho^  authority  to  make  such  settle- 
ment. Indeed,  this  idea  seems  to  be  entirely  inconsistent  with 
other  statements  in  the  letter  of  J.  R.  Brubaker  in  which  this 
appears,  and  which  would  not  have  been  evidence  at  all  but 
ibr  a  subsequent  transaction  indorsed  on  it  by  Diller.  Some 
of  these  statements  are  to  the  effect  that  he  (J.  R.  Brubaker) 
did  not  expect  the  stock  would  be  redeemed;  that  he  bad 
sold  his  own  and  kept  the  plaintiffs';  and  for  the  purpose  of 
holding  the  plaintiffs'  he  sold  his  at  a  low  stage  of  the  market, 
and  was  willing  to  credit  them  at  the  same  rate  at  which  be 
sold  his.  All  this  is  inconsistent  with  the  idea  of  a  previous 
payment.  So  the  court  below  thought,  and  in  this  we  agree. 
The  matter  principally  relied  on  by  the  defendants  to  defeat 
the  plaintiffs'  claim  to  an  account  is,  that  there  was  a  settle- 
ment of  the  stock  and  loan  in  May,  1863.  In  other  words, 
there  was  an  accord  and  satisfaction  between  the  parties. 

But  we  think  the  evidence  of  this  is  insufficient,  legal  diffi- 
culties being  out  of  the  way.  There  are  numerous  authorities 
that  in  '' accord  and  satisfaction"  it  must  appear  that  the  sat- 
isfaction made  was  advantageous  to  the  plaintiff.  The  instance 
given  illustrates  the  idea,  namely,  tlie  restoring  to  the  plaintiff 
his  own  property  is  not  sufficient  to  support  the  plea.  Nor 
the  payment  of  an  inferior  for  a  greater  sum,  and  the  like. 
For  the  doctrine  on  the  point,  see  1  Bac.  Abr.,  tit.  Accord  and 
Satisfaction,  A;  Andrew  v.  Bougheyy  Dyer,  75;  Fitch  v.  Sutionf 
6  East,  230;  Cumber  v.  Wanej  1  Strange,  426;  Heathcote  v. 
CrookshankSy  2  Term  Rep.  24;  Steinman  v.  Magnus^  11  EaBt, 
390;  Blinn  v.  Ck^sUr,  5  Day,  360;  WiUiama  v.  Stanton^  1  Root, 
426;  Le  Page  v.  McCrae,  1  Wend.  164  [19  Am.  Dec.  469]; 
Booth  V.  SfwUh,  3  Id.  66;  Kellogg  v.  Dwmont,  14  Id.  116;  Boyce 
V.  Wationj  3  J.  J.  Marsh.  497.  So  it  must  be  averred  that  the 
satis&ction  was  accepted:  Reiser  v.  WiUiam  Tdl  Smv.  Aetfn^ 
39  Pa.  St.  147. 

Neither  the  accord  nor  the  satisfactton  was  proved.  The 
stock  was  not  offered  on  the  terms  of  a  settlement  of  accounts, 
Dcur  so  received.  Nor  was  the  note  the  consideration  for  the 
pledge  returned  or  tendered  to  the  plaintiffs.  The  defendants 
have  no  case  on  the  footing  of  accord  and  satisfaction.  But 
waiving  the  want  of  a  formal  plea,  does  the  evidence  disclose 
a  case  which  in  equity  amounts  to  a  release  of  the  plaintiffs' 
fight  to  call  for  an  account  because  of  any  soppotod  settle- 
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ment  ia  May,  186S?    We  may  as  wall  say  just  heve  that  wo 

do  not  think  itdoee;  and  this  was  the  mAe  gfound  upon  wfakh 

the  oomidainantB'  bill  waa  diamissed  in  the  court  below.    Ths 

twent J  diarea  then  Teceipted  by  the  plaintiflii  were  not  offsred 

on  the  tenns  of  eeCtlement,  but  aa  a  gift  or  prooent.    It  waa 

ao  offered  in  reply  to  the  plaintiff's  reqnest  for  a  flettlementi 

aud  his  offer  to  satiBfy  his  notes  by  credits  and  paymentai 

They  were  not  receipted  upon  any  soch  express  terms  in  tha 

receipt,  bat  apon  a  claim  of  ownership.    Nor  is  there  any* 

thing  to  the  contrary  established  by  the  oral  evidenoe.    Raley, 

who  acted  in  this  matter  between  the  parties,  notwithstanding 

some  pressnre  on  the  point,  does  not  go  to  anything  like  tha 

length  of  proving  a  settlement  l^  a  receipt  of  theee  diares  of 

stock.    He  says  he  'thought''  it  was  so  reoeiyed;  that  that 

was  his  "impression'';  that  Diller  "did  not  say  so  in  so 

many  words,  but  from  what  he  said  and  did,  I  gathwed  the 

impression  that  he  did  acquiesce  in  the  settlement."    This 

was  all  inference,  which  the  witness  could  not  draw.    We  have 

nothing  else  firom  Raley,  and  he  is  the  only  witness  that  says 

anything  upon  the  subject.    Neither  does  his  testimony,  any 

more  than  the  receipt,  make  out  a  settlement. 

The  declaration  of  Diller  on  that  occasion,  as  proved  by  the 
witness,  shows  the  contrary.  He  said  he  would  settle  if  Bra- 
baker  would  transfer  ten  shares  more  of  the  stock  to  Mrs. 
Vodges,  and  that  he  would  write  to  Brubaker  on  the  subject 
No  word  escaped  him  that  we  can  discover  to  the  effect  thai 
he  considered  the  shares  offered  and  received  as  a  settlement  of 
his  claim  in  full.  Accordingly,  on  the  day  following  the  date 
of  Raley's  letter  inclosing  Diller's  order  for  the  twenty  shares 
of  stock,  he  (Diller)  did  write  to  J.  R.  Brubaker,  but  so  far 
from  acknowledging  a  settlement,  he  proposed  one  which  was 
not  accepted  or  noticed  by  the  latter  in  any  manner,  nor  was 
it  followed  by  insisting  on  the  alleged  settlement  and  offering 
to  give  up  Dolor's  note.  That  is  still  held  by  the  defendants. 
The  inference  from  this  can  be  none  other,  I  think,  than  that 
no  settlement  was  completed.  The  expression  that  Diller 
thought  the  terms  of  settlement  ''hard,"  is  not  proved  to  have 
been  made  by  him  at  all.  It  is  obviously  simply  given  by 
the  witness  as  his  own  inference  on  the  subject;  but  even  if 
made,  it  would  avail  little  in  favor  of  the  defendants,  in  the 
face  Oft  the  undoubted  fact  that  a  settlement  was  due  betweea 
the  parties,  and  had  not  been  previously  made.  If  the  trans- 
action had  been  intended  as  a  final  settlement  between  the 
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partiefl,  whf  was  it  not  so  stated  in  the  leoeipt?  Ralejr  knew 
enough  for  this,  so  did  Brabaker,  yet  he  never  complained 
that  it  was  not  so  stated,  nor  afterwards  wrote  or  said  a  word 
affirming  or  disaffirming  it.  If  it  was  meant  as  a  mode  of 
raising  an  implication  of  settlement,  it  will  not  avaiL  A  trus- 
tee is  bound  to  put  his  cestui  que  trust  in  possession  of  the  full 
and  true  state  of  his  affairs  before  any  form  of  settlement  will 
bind.  It  is  the  policy  of  the  law  to  discountenance  all  but 
the  most  open  and  satisfactory  dealing  between  parties  stand; 
ing  in  the  attitude  to  each  other  of  trustee  and  cestui  que  trusi. 
They 'do  not  deal  at  arms-length  as  strangers.  That  was  a 
mistake  made  by  defendants  here.  Nothing  could  be  &irer 
than  the  plaintiffs'  offer  to  pay  off  the  note  and  interest  ac- 
crued, and  get  back  the  stock  and  an  account  of  the  dividends 
received.  This  is  what  they  were  entitled  to  by  law  unless 
the  trust  was  clearly  otherwise  arranged  and  settled  by  the 
parties.  We  see  no  evidence  that  it  was  so  arranged,  and  the 
plaintifiii  are  entitled  to  the  remedy  they  have  invoked. 

The  argument  that  the  receipt  of  the  twenty  shares  operates 
to  estop  the  plaintiffs  from  asking  an  account  needs  no  effort 
to  answer  it.  It  is  not  shown  wherein  the  defendants  were 
misled  or  injured  by  it,  even  if  they  believed  in  it  This  is  an 
essential  to  an  estoppel.  If  the  transaction  of  May,  1863,  did 
not  operate  as  a  release,  it  could  not  as  an  estoppeL  The 
necessary  evidence  is  wanting  entirely  for  that.  We  see 
nothing  which  bars  the  plaintiffs  of  their  right  to  an  account 
and  relief  sought.  The  defendants  are  entitled  to  a  credit  of 
the  number  of  shares  out  of  the  whole  number  transferred  to 
them  to  the  extent  of  the  number  they  have  retransferred  to 
the  plaintiffs  or  on  their  order,  and  the  plaintiffs  to  a  credit 
against  the  principal  and  interest  remaining  due  on  Diller's 
note  of  the  dividends  received  by  the  defendants  on  the  stock; 
and  on  the  plaintiffs  paying  or  satisfying  the  balance  of  the 
debt  and  interest  in  full  due  the  defendants,  then  they  will  be 
entitled  to  a  retransfer  of  the  remaining  stock,  and  payment 
of  any  excess  of  dividends  over  and  above  paying  the  note  and 
interest,  if  any  exists. 

The  decree  of  the  court  of  common  pleas  is  reversed,  and 
the  record  is  remitted  to  the  court  below,  with  directions  to 
enter  the  proper  decree,  and  appoint  a  master  to  take  and 
report  an  account;  the  respondents  to  pay  the  costs  of  thia 
appeal. 
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HOLDXa  OV    OOLLATSBAL    SSOUBITT   OAMKOT    ApFBOFRIATS    It   IN    SaTIS- 

FAcnoN  or  DxBT  at  his  own  option  nnleas  specially  aathorised  to  do  so  by 
the  terms  of  the  bailment.  Nor  can  he  sell  it  without  first  giving  notice  to 
the  pledgor  of  his  intention  to  do  so^  in  order  that  he  may  have  an  oppoir* 
tonity  to  redeem  it  if  he  desires.  And  the  sale  must  be  publio^  and  the  notios 
must  specify  both  the  time  and  place  of  the  sale:  Conpngham*$  Apgeal,  57  P^ 
St.  480,  citbig  the  principal  case.  To  the  same  effect:  Davis  t.  Funk,  80  Am. 
Dea  519y  and  noto  621;  and  see  the  extensive  noto  to  RoUnaon  v.  HwrUff^  79 
Id.  SOI  et  seq. 

AoooBD  Ain>  SATiBVAonoM,  What  Ck>V8TiTDm:  See  Hmm  v.  EkH  80 
Am.  Dec  472,  and  noto  473;  Ddand  v.  HieU,  87  Id.  102. 

Utmost  Good  Faith  ib  RsQimun)  whxrx  Fiduglast  Rslatiox  Ezmss 
JwKm  ▼.  TaUamnf  4A  Am.  Deo.  448. 

What  CossnTum  Ebtofpkl  in  Pais:  FraiJcUn  v.  Dorkmd^  87  Am.  Dm. 
Ill;  MUU  V.  (Trawi,  87  Id.  314,  and  noto  318;  Bwmm  v.  Bawen,  86  Id.  406^ 
acd  note  414;  PiiSOpdmr^  Bsmk  v.  FiOmer,  86  Id.  193;  Mmmkmmr.  Jfe- 
msMy,  86  Id.  446;  DMi  v.  i)a«<i,  86  Id.  167,  and  noto  171. 


Adams  v.  McKesson. 

fBI  PSirVBTLVAJIlA  Otatb,  tL\ 

AawiiMiHT  TO  Fabm  Land  oh  Sharss  is  Ck>NTRAor  ov  Sntno^  and  nol 
of  lease,  and  person  doing  the  farming  is  a  mere  cropper,  and  not  a 
tenant,  sad  has  no  interest  in  the  land. 

LoBBB  OT  Land  doss  not  Biboomb  Txnant  at  Will  ov  Pubohasib  al 
sale  of  the  land  under  a  judgment  which  existed  prior  to  the  lease 
nntil  after  he  has  been  notified  of  the  purchaser's  election  to  determine 
the  tenancy,  and  he  is  therefore  entitled  to  toke  away  any  crop  which  be 
may  have  sown  before  snch  notice. 

Action  on  a  single  bill.  Catharine  Reinhart  was  the  owner 
of  a  tract  of  land  encnmbered  by  seyeral  judgments.  After 
venditioni  exponas  had  been  issued  on  one  of  the  judgments, 
but  before  the  sale  thereunder,  she  contracted  with  one  Fore- 
man to  put  out  some  of  the  land  in  wheat,  Foreman  to  have 
two  thirds  of  the  crop,  and  Mrs.  Reinhart  one  third.  At  the 
sheriff's  sale,  S.  R.  McKesson  purchased  the  land,  and  subse- 
quently conveyed  it  by  deed  with  general  warranty  to  Adams, 
taking  the  latter's  single  bill  for  part  of  the  purchase-money. 
Upon  maturity  of  the  crop,  despite  Adams's  protest.  Foreman 
took  two  thirds  of  the  crop,  giving  Adams  but  one  third. 
McKesson's  executrix  brought  the  present  action  against 
Adams  on  the  bill,  and  Adams  as  a  defense  claimed  to  de- 
falk for  the  net  value  of  the  portion  of  crop  taken  by  Fore- 
man. 
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O.  W.  Brewer  and  J.  MeD.  Sharpe^  for  the  defendant  in 
error. 

By  Court,  Strong,  J.  BiUinger  y.  Bater^  29  Pa.  St.  86  [70 
Am.  Dec.  154]  (overruling  SaUade  y.  Jame$f  6  Li  144,  and 
Orof  y.  'Levafiy  16  Id.  179),  is  supposed  to  goyem  this  case, 
and  decide  it  in  fayor  of  the  plaintiff  in  entNr.  The  dootrine 
of  that  case  is  that  a  lessee  of  land  encumbered  by  a  judg- 
ment older  than  the  lease  is  entitled  to  the  way-going  crop  in 
preference  to  a  purchaser  at  sheriff's  sale  under  the  judgment. 
The  decision  was  based  upon  the  provisions  of  the  act  of 
assembly  of  June  16,  1836,  entiiled  "An  act  relating  to  execu- 
tions,'' which,  it  was  thought,  make  a  lessee  holding  under  a 
lease  of  later  date  than  the  lien  a  tenant  at  will  of  the  pur- 
chaser under  such  lien.  From  this  it  seemed  to  follow  that  if 
he  had  a  crop  in  the  ground  before  notice  of  his  landlord's 
election  to  determine  the  tenancy,  he  has  a  right  to  take  it 
away.  If  this  is  so,  it  is  obvious  that  it  can  make  no  differ- 
ence at  what  time  prior  to  the  sheriff's  sale  the  lease  was 
made  or  the  grain  was  sown.  In  BiUinger  v.  Baker^  eupra^ 
the  lease  was  made  after  the  entry  of  the  judgment,  and  before 
the  execution  was  issued  under  which  the  land  was  sold.  The 
grain  in  the  ground  was  also  sown,  it  is  probable,  before  the 
execution  was  sued  out  But  the  issue  of  an  execution  does 
not  determine  the  tenancy  of  the  lessee,  nor  even  convert  his 
tenancy  for  years  into  a  tenancy  at  will.  At  most,  it  informs 
him  anew  of  what  the  judgment  had  previously  informed  him, 
— that  he  may  become  a  tenant  at  will  of  whatever  person 
may  purchase  his  landlord's  interest  in  the  property.  Until 
he  receives  notice  of  the  purchaser's  election  to  determine  his 
tenancy^  he  has  a  right  to  the  ergoyment  of  the  subject  of  the 
demise.  He  is  in  possession  under  a  title  that  may  be  deter- 
mined by  a  contingency  not  within  his  control,  and  hence  it 
is  held  that  a  determination  of  his  lease  by  the  happening  of 
such  a  contingency  shall  not  prevent  his  reaping  what  he  has 
sown.  Nor  is  the  principle  of  BiUinger  v.  Baker ^  eufra^  affected 
by  the  question  whether  the  lease  of  the  judgment  debtor  to 
his  lessee  be  in  writing  or  verbal,  or  whether  it  be  a  demise  of 
the  entire  possession  of  the  land,  or  only  a  partial  possession. 
A  parol  lease  not  exceeding  three  years  is  as  valid  as  any 
other,  notwithstanding  the  statute  of  frauds,  and  a  lessee  of  a 
part  of  the  land  becomes  as  completely  a  tenant  at  wiU  of  the 
purchaser  at  the  sheriff's  sale  as  he  would  be  if  the  subject  of 
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the  domiae  were  tiie  leBSor'B  entire  interest  It  is  not,  then, 
on  these  graonds,  if  on  any,  that  the  case  before  us  is  to  be 
distinguished  firom  Bittinger  v.  Bakery  9upra,  But  the  doe- 
trine  of  that  case  is  applicable  only  where  the  person  who 
claims  the  crop  was  a  lessee  of  the  land  sold  at  the  sheriff's 
sale.  It  10  sufih  a  person  only  who  becomes  a  tenant  of  the 
pmchaaer  at  the  sale,  under  the  119th  section  of  the  act  of 
assembly.  A  mere  cropper  is  no  such  tenant.  If  one  be 
hired  to  work  land,  receiving  for  his  compensation  part  of  the 
produce,  he  is  a  cropper,  not  a  tenant.  '*  He  has  no  interest 
in  the  land,  but  receiyes  his  share  as  the  price  of  his  labor. 
The  possession  is  still  in  the  owner  of  the  land,  who  alone  can 
maintain  trespass;  nor  can  he  distrain,  for  he  does  not  main- 
tain the  relation  of  landlord  and  tenant,  which  is  inseparable 
from  the  right  of  distress."  Thus  it  was  laid  down  by  Rogers, 
J^  IB  Fry  T.  J0me$y  2  Bawle,  12. 

In  the  case  we  have  before  us,  we  have  not  been  fbmished 
with  the  evidence.  The  paper-book  of  the  plaintiff  in  error, 
however,  presents  the  case  thus:  '^That  after  the  judgments 
were  obtained  against  the  property,  and  after  the  sheriff  held 
the  inquest  which  resulted  in  the  condemnation  of  the  land, 
and  after  the  venditioni  exponas  was  issued,  but  before  the  sale 
was  made  by  the  sheriff,  Frederick  Foreman  made  a  verbal 
agreement  with  Catharine  Beinhart,  the  debtor,  to  put  out 
from  twenty-five  to  thirty  acres  of  the  farm  in  wheat;  Fore- 
man to  have  two  thirds  of  the  crop,  and  Mrs.  Reinhart  one 
third.^  If  this  be  a  correct  statement,  and  it  is  the  plaintiff 
in  error's  own  version^  not  questioned  by  the  other  side,  it  is 
not  a  case  of  tenancy  at  all.  Foseman  under  the  contract  was 
a  mere  cropper,  and  not  a  tenant  at  will  of  the  purchaser  at 
sheriff 's  sale,  entitled  to  emblements  on  the  determination  of 
his  lease  by  the  landlord.  It  follows  that  the  doctrine  of  Bit- 
tinger  v.  Baker,  eupray  is  inapplicable  to  his  case,  that  the 
entire  crop  passed  by  the  sheriff's  sale  to  McKesson,  and  by 
his  deed  to  Adams,  and  consequently  that  the  plaintiff  in 
error  had  nothing  to  defalk  from  the  claim  of  the  plaintiff  be- 
low. In  this  view  of  the  case,  no  error  appears  in  the  charge 
of  the  court  below,  or  in  the  refusal  to  affirm  the  defendant's 
points,  and  the  jury  was  correctly  instructed  that  their  ver« 
diet  should  be  for  the  plaintiff  for  the  whole  amount  of  her 
demand. 
Judgment  affirmed. 
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EiTBor  or  Ooivtraot  to  Lit  on  SsAiUEfli  asd  Bhurb  ov  Pabtubb 
TBEKBUNDBR:  See  note  to  Fuinam  y.  Whe,  37  Am.  Deo.  909,  where  the  sab- 
ject  18  diflcnased  at  length;  and  see  Bemai  ▼•  Bomow^  79  Id.  147;  Dkoou  t. 
NiecoUa,  89  Id.  319,  and  note.  The  principal  c^se  is  dted  in  BeitB  t.  BaUffi 
00  Misa.  569,  and  SUd  v.  Friek,  66  Pa.  St.  176^  to  the  point  that  a  cropper 
IB  hat  a  hirer,  and  not  a  tenant. 

LnsBB  or  Land  Bwiombs  Tkhamt  at  Will  of  Pusohabee  at  ado  of 
land  under  jndgment  which  existed  prior  to  the  lease  only  after  ha  htm 
heen  notified  of  the  poichaser's  election  to  determmo  the  tenanqrs  See  BU* 
tktger  y.  i^oiber,  70  Am.  Deo.  164,  and  note  169. 
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[6S  PnrvsTLYAiriA  Btatb,  122.] 

Wbit  or  Bebob  at  oommon  law  lay  for  error  of  faet  or  for  enor  of  Isir 
parent  on  record. 

Bill  or  Excsftioiis  was  by  statnte  of  13  Edw.  L,  c  31,  prorided  aa 

by  which  to  make  manifest  errors  of  law  that  theretofore  could  not  be 
made  to  appear  of  record. 

Box  OF  Ezoipnovs  xubt  bb  Txndbbbd  at  time  mling  excepted  to  is 
made,  or  it  is  waived. 

Bill  of  Ezceftioks  to  Chabob  of  Ck>UBT  to  Jubt  may  be  tendered  at 
any  time  before  jury  haye  deUvered  their  yerdict  in  <^en  ooorL 

Br  Act  of  Fbbbuabt  24,  1806,  Lbothlatubb  or  PsinraTLyAinA  provided 
as  a  method  additional  to  bill  of  exceptions  by  which  errors  of  law  ooold 
be  reyiewed  on  writ  of  error  that  the  judge  who  makes  mling  shall  re- 
duce the  same  to  writing,  with  his  reasons  therefor,  and  file  tho  same  of 
record  in  the  case. 

Iv  CHABonia  Jubt,  Akswbbs  mado  by  judge  to  points  submitted  by 
counsel  must  by  statute  of  Pennsylyania  be  reduced  to  writing,  and 
filed  sad  made  part  of  the  record  oi  the  case;  and  all  charges  giyen  to 
Jury  mnst  at  request  be  filed  and  made  part  of  the  record,  and  any  error 
iq^pearing  from  the  record  csn  be  reyiewed  on  writ  of  error  without  aa 
assignment  of  errors. 

Pofl8B8BiON,  TO  CoNFBB  TiiLB,  must  be  hostiU,  continuous,  and  exclusiy% 
and  be  for  the  purpose  of  residenoe  or  cultiyation.  An  annual  entry 
upon  land  to  cut  timber,  to  feed  cattle^  or  to  hunt  or  to  fish  is  not  audi 
possession  as  will  ripen  into  title. 

Tax  Dbbd  n  OoKGLOSiyB  against  an  intruder  without  odor  of  title. 

Action  of  ejectment.  The  verdict  was  in  favor  of  defend- 
ant, and  plaintiff  sued  out  this  writ  of  error.  The  other  tsyeU 
appear  from  the  opinion. 

/•  Alexander^  for  the  plaintiff  in  error. 
A.  Reedy  for  the  defendant  in  error. 

By  Court,  Woodwabd,  C.  J.  The  material  questions  in  this 
cause  arise  upon  the  assignments  of  error  to  the  charge  of  the 
eourt  below;  but  it  is  denied  that  the  plaintiffs  have  a  right 
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to  assign  these  errors,  because  they  neglected  to  except  to  the 
charge.  It  appears  from  the  record  that  both  parties  sub- 
mitted points  in  writing  to  the  judge,  and  the  counsel  for  the 
plaintiffs  signed  and  presented  also  a  paper  in  the  following 
words:  — 

'^  The  court  is  respectfully  requested  to  reduce  their  entire 
charge  to  writing  at  the  time  of  the  delivery  thereof  to  the 
jury,  and  to  file  the  same  of  record  forthwith  in  this  cause, 
according  to  the  proyisions  of  the  act  of  assembly  in  such  case 
made  and  provided." 

The  charge  was  accordingly  written  out  and  filed,  but  no 
exception  in  form  was  tendered  or  noted.  The  first  question 
for  us,  therefore,  is,  whether  an  entire  charge  so  brought  upon 
the  record  is  liable  to  assignments  of  error. 

At  common  law,  a  writ  of  error  might  be  had  either  for  an 
error  apparent  on  the  record  or  for  an  error  in  fact,  but  it  lay 
not  for  an  error  in  law  not  appearing  on  the  record;  and  of 
course,  where  the  plaintiff  or  defendant  alleged  anything 
ore  tenua  which  was  overruled  by  the  judge,  this  could  not  be 
assigned  for  error,  as  it  did  not  appear  on  the  record;  and  not 
being  an  error  in  fact,  but  in  law,  the  party  was  remediless. 

To  remedy  this  evil,  the  statute  of  13  Edw.  I.,  c.  31,  gave 
the  bill  of  exceptions  to  any  one  that  is  impleaded  before  any 
of  the  justices,  and  who  doth  allege  an  exception,  praying 
that  the  justices  will  allow  it:  Roberts's  Digest  of  Statutes,  92. 

The  terms  of  this  statute,  it  will  be  observed,  were  very 
general;  but  a  bill  of  exceptions  under  it  has  been  described 
as  founded  on  some  objection  in  point  of  law  to  the  opinion 
and  direction  of  the  court,  either  as  to  the  competency  of  wit- 
nesses, the  admissibility  of  evidence  or  the  legal  effect  of  it, 
or  some  matter  of  law  arising  upon  facts  not  denied,  in  which 
•either  party  is  overruled  by  the  court.  If  such  bill  be  ten- 
dered,  and  the  exceptions  are  truly  stated  in  it,  the  judges 
ought  to  set  their  seal  in  testimony  that  such  exceptions  were 
taken  at  the  trial;  but  if  the  bill  contain  matters  false  or  un- 
truly stated,  or  matters  wherein  the  party  was  not  overruled, 
the  judges  ought  to  refuse  to  affix  their  seals.  A  bill  of  excep- 
tions is  not  to  draw  the  whole  matter  into  examination  again; 
it  is  only  for  a  single  point,  and  the  truth  of  it  can  never  be 
controverted  after  the  bill  is  sealed.  The  nature  of  the  thing 
requires  that  the  exception  should  be  reduced  to  writing,  when 
taken  and  disallowed,  like  a  special  verdict  or  a  demurrer  to 
efvidence.    It  is  not  necessary,  indeed,  that  the  bill  should  be 
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drawn  up  in  fonB,  bnt  tbe  flubetanoe  most  be  rednoed  to  writ- 
mg  while  the  thing  is  transacting.  If  the  exception  be  not 
stated  in  writing  and  t^idered  at  the  trial,  it  is  waived,  and 
the  party  shall  not  resort  back  to  his  exception  after  verdict 
against  him.  For  perhaps,  if  he  had  stood  upon  his  excep- 
tion, the  other  party  need  not  have  put  the  cause  upon  that 
point,  but  might  have  offered  other  testimony:  Wright  v.  Sharps 
1  Balk.  288;  2  Tidd's  Practice,  788;  Roberts's  Digest  of  Stat^ 
utes,  94. 

A  bill  of  exceptions  to  the  charge  of  the  court  may  be  ten- 
dered at  any  time  before  the  jury  have  delivered  their  yerdict 
in  open  court:  Jones  v.  Insurance  Co.,  1  Binn.  38.  A  plaintiff 
in  error  may  assign  error  in  an  opinion  on  any  point  material 
to  the  issue  appearing  on  the  bill  of  exceptions,  although  it 
was  not  particularized  in  stating  the  exceptions  below:  Phoenix 
Ins,  Co.  V.  Pratij  2  Id.  808.  And  it  was  said  by  Yeates,  J.,  in 
Downing  v.  Baldvfin^  1  Serg.  A  R.  304,  that  the  statute  of  13 
Edw.  I.  gaye  the  bill  of  exceptions  in  order  that  the  points 
determined  should  be  introduced  into  the  record,  and  be  de- 
cided  on  by  a  court  of  error. 

So  much  for  the  English  statute,  which  contemplates  a  bill 
of  exception  as  the  only  means  of  bringing  the  points  of  law 
ruled  by  an  inferior  court  upon  the  record  for  purposes  of  re* 
view  in  a  court  of  error.  But  on  the  24th  of  February,  1806^ 
our  legislature,  without  superseding  the  bill  of  exceptions, 
provided  still  another  practice  for  bringing  legal  opinioi*s 
upon  the  record.  That  act  (see  Purd.  Dig.  807)  provided  that 
the  judge  who  delivers  the  opinion  of  the  court  shall,  if  either 
party,  by  himself  or  counsel,  requires  it, ''  reduce  the  opinion 
so  given,  with  the  reasons  therefor,  to  writing,  and  file  the 
same  of  record  in  the  cause."  That  this  act  embraces  charges 
delivered  to  juries  as  well  as  what  are  more  technically  called 
opinions  is  shown  by  the  case  of  Downing  v.  Baldwin^  1  Serg. 
&  R.  300,  which  was,  like  the  case  before  us,  an  instance  of  a 
charge  filed  at  the  request  of  counsel,  but  no  exception  taken 
to  it;  and  the  language  of  Chief  Justice  Tilghman  in  respect 
of  it  is  worth  quoting.  "It  has  been  strenuously  argued," 
said  the  chief  justice,  "that  this  court  can  take  no  notice  of 
the  judge's  charge  because  it  has  not  been  brought  on  the  rec* 
ord  by  a  bill  of  exceptions.  The  act  of  assembly  directs  thai 
in  all  cases  in  which  the  opinion  of  the  court  shall  be  deliv* 
ered,  if  either  party  require  it,  it  shall  be  the  duty  of  the 
judges  to  reduce  the  opinion  so  given,  with  tbe  reasons  there^ 
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Cor,  to  wtitiiig,  and  file  the  same  of  record  in  the  caiue.  The 
act  does  not  say  what  shall  he  the  ocmseqnenoe'  of  this;  it 
makes  no  mention  of  a  writ  of  error  or  a  bill  of  exceptions. 
But  it  is  contended  that  it  was  not  meant  that  any  error  in  an 
opinion  filed  of  record  should  be  taken  advantage  of  in  any 
other  manner  than  by  a  bill  of  exceptions.  This  construction 
has  neyer  yet  been  put  on  the  act.  The  point,  indeed,  has 
never  been  made,  but  has  frequently  been  taken  for  granted 
both  by  court  and  counsel,  that  any  enor  in  an  opinion  filed 
of  record  may  be  taken  advantage  of  on  a  writ  of  error  with- 
out a  bill  of  exceptions;  and  upon  full  consideration,  I  am  of 
opinion  that  the  practice  which  has  taken  place  is  according 
to  the  true  meaning  of  the  act  of  assembly.  The  reason  of 
introducing  the  bill  of  exceptions  was,  that  the  opinion  ex- 
cepted to  could  not  otherwise  appear  upon  the  record.  The 
statute  does  not  say  that  a  writ  of  error  shall  lie  on  the  bill  of 
exceptions.  But  inasmuch  as  a  writ  of  error  lies  at  common 
law,  and  the  effect  of  it  is  to  bring  the  record  before  the  supe- 
rior court,  the  judges,  finding  the  bill  of  exceptions  upon  the 
record,  are  bound  to  take  notice  of  it."  And  to  these  very 
pertinent  observations  of  Judge  Tilghman,  I  may  venture  to 
add,  that  the  judges,  on  return  of  a  writ  of  error,  finding  upon 
the  record  i>alpable  errors  in  a  charge  written  and  filed  under 
the  statute,  are  equally  bound  to  take  notice  of  them  as  if 
they  were  contained  in  a  bill  of  exceptions.  This  conclusion 
results  necessarily  out  of  the  language  of  the  act,  and  of  the 
judicial  construction  of  it  In  Bonier  v.  Niedy^  1  Serg.  &  B. 
482,  it  was  said  by  the  same  learned  judge  that  in  order  to 
give  the  act  of  assembly  its  full  effect,  it  would  be  the  duty  of 
the  court,  if  required,  to  permit  the  necessary  evidence  to  be 
placed  on  the  record  without  a  formal  tender  of  a  bill  of  ex* 
ceptions.    See  also  Munderbaeh  v.  Lutz^  14  Id.  126. 

For  fifty  years  the  practice  was  regulated  by  these  statutes, 
—  parts  of  charges  specially  excepted  to  being  brought  upon 
the  record  by  bills  of  exceptions,  and  entire  charges  by  re- 
quest to  file  them  under  the  act  of  1806, — and  errors  assigned 
upon  them  because  upon  the  record,  whichever  mode  was 
adopted  to  bring  them  there. 

But  some  judges  were  found  who  would  dodge  the  proposi- 
tions of  law,  commonl}^ called  points,  which  counsel  submitted; 
or  if  tb^  noticed  them  in  tibeir  charge,  it  would  be  in  such 
equivocal  language  as  to  mean  one  thing  in  the  jury-box  and 
another  thing  in  the  court  of  error;  <^  else  if  they  stated  them 
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clearly,  ihey  would  delay  to  file  the  charge  to  the  injary  of 
parties,  the  act  of  1806  prescribing  no  time  for  filing  it  To 
remedy  these  inconveniences,  the  legislature  passed  the  act  of 
the  17th  of  April,  1856  (Purd.  Dig.  164),  which  enacts  that 
"whenever  the  parties  or  either  of  them  shall  request  the 
court  to  charge  the  jury  on  particular  points  of  law,  drawn  up 
in  writing  and  handed  to  the  court  before  the  close  of  the 
argument  to  the  jury,  the  judge  who  charges  the  jury  shall 
reduce  the  answers  to  the  points  to  writing,  and  read  them  to 
the  jury  before  they  retire  from  the  bar  to  consider  of  the  ver- 
dict, and  the  said  points  and  the  answers  thereto  shall  be  filed 
immediately  by  the  prothonotary,  and  become  parts  of  the 
record  of  the  case;  and  when  exceptions  are  taken  to  the 
charge  of  the  court  in  the  manner  now  practiced,  it  shall  be 
the  duty  of  the  judge  who  delivers  the  charge  to  file  the  same 
in  writing  with  the  prothonotary  before  the  rising  of  the  court, 
or  within  thirty  days  thereafter."  Two  things  were  provided 
for  here, — the  bringing  upon  the  record  points  and  answers, 
and  the  filing  of  the  whole  charge,  or  such  parts  of  it  as  are 
excepted  to,  within  a  specified  time.  Two  days  before  this  act 
another  one  was  passed:  See  Pamph.  Laws  for  1856,  p.  337, 
requiring  judges  to  file  their  whole  charges  of  record  when  re- 
quested by  parties  or  counsel.  The  old  practice  was  not  dis- 
pensed with,  but  only  added  to,  and  now  we  have:  1.  The 
bill  of  exceptions  given  by  the  statute  of  Edward,  where  those 
parts  of  the  charge  which  are  excepted  to  are  to  be  drawn  out 
into  a  bill  of  exceptions  sealed  and  filed  of  record.  2.  The 
whole  charge  filed  under  the  act  of  1806,  and  the  act  of  the 
15th  of  April,  1856,  within  the  time  prescribed  by  the  act  of 
the  17th  of  April,  1856.  It  is  the  practice  of  some  judges  to 
add  their  signature  or  seal  to  the  whole  charge,  but  it  is  not 
necessary,  for  the  signature  sufficiently  identifies  it,  and  as  it 
is  not  properly  a  bill  of  exceptions,  but  a  statutory  substitute 
for  a  bill,  no  seal  is  necessary,  nor  indeed  proper.  8.  Pointa 
and  answers  written  out  and  filed  is  another  statutory  method 
of  bringing  the  law  of  the  case  upon  the  record  without  a  bill 
of  exceptions. 

And  as  in  either  of  these  modes  the  matter  to  be  reviewed 
is  brought  upon  the  record,  and  the  writ  of  error,  which  goes 
to  the  whole  record,  brings  it  necessarily  into  the  court  of 
error,  counsel  may  come  here  and  assign  errors  upon  any  part 
of  that  record,  and  it  is  our  duty  to  notice  them.  I  have  taken 
pains  to  state  the  practice  more  fully  than  was  necessary  to 
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the  case  in  hand,  because  it  has  fallen  into  some  confusion, 
and  it  is  no  uncommon  thing  for  us  to  hear  debates  about 
what  part  of  the  charge  is  upon  the  record  and  what  is  not. 
In  this  instance,  it  is  apparent  that  the  whole  charge  is  upon 
the  record,  for  it  was  filed  in  pursuance  of  the  written  request 
of  counsel,  and  was  thus  made  a  part  of  the  record  by  the  act 
of  1806  and  the  15th  of  April,  1856,  and  the  written  points 
and  answers  are  upon  the  record,  for  they  are  made  parts  of  it 
by  the  act  of  the  17th  of  April,  1856.  That  no  exception  ap- 
pears of  record  is  immaterial. 

The  action  was  ejectment  for  a  tract  of  land  in  Bratton 
township,  MijQSin  County,  which  was  surveyed  in  1793,  upon 
a  warrant  to  William  Gray.  The  plaintiffs  claimed  title  to  it 
by  virtue  of  a  sale  for  taxes,  and  showed  an  assessment  of 
taxes  for  the  years  1820,  1823,  and  1835,  and  a  treasurer's 
deed  to  B.  G.  Hale,  dated  the  12th  of  June,  1838.  Hale's  title 
vested  in  the  plaintiffs  in  1864,  who  instituted  this  suit  the  2d 
of  August,  1864. 

The  defendant  stood  upon  the  statute  of  limitations,  and  to 
make  out  twenty-one  years'  adverse  possession  was  obliged  to 
rely  upon  an  improvement  commenced  by  John  Homing  in 
the  year  1814,  the  right  to  which  he  claimed  to  have  pur- 
chased. The  court  was  called  on  by  plaintiffs'  third  point  to 
say  that  the  defendant  had  shown  no  such  designation  of 
boundaries  or  continuance  of  possession  as  would  make  title 
under  the  statute,  but  the  learned  judge  declined  to  affirm  the 
point,  and  referred  it  to  the  jury  to  say  whether  Homing  or 
those  claiming  under  him  kept  up  the  possession  until  "  near 
or  about  the  time  Winn  went  there."  In  looking  through  the 
evidence,  we  see  no  adequate  proof  of  a  possession  by  Hom- 
ing to  constitute  title  under  the  statute.  Richeson  Bratton, 
the  first  witness  on  the  part  of  the  defendant,  says  "Homing's 
improvement  was  made  in  1814,  —  that  he  built  a  small  house 
for  the  purpose  of  having  some  one  to  live  on  it  to  herd  his 
cattle.  Michael  Homing  was  put  in  there  by  his  son  John^ 
and  I  was  hired  by  John  to  go  there  to  assist  him.  Michael 
Homing,  when  we  went  there,  showed  me  the  comers  he 
claimed  to  up  and  down  the  creek.  The  comer  was  not  far 
from  the  old  path  that  ran  across  the  mountain.  The  im- 
provement was  near  the  creek,  six  or  eight  rods  from  it.  Old 
Mr.  H.  lived  there,  had  a  cow,  churned  butter,  had  beds,  baked 
bread,  etc.  I  staid  there  through  the  summer  season.  I  left 
old  Mr.  H.  there.      I  do  not  think  old  Mr.  H.  staid  there 
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through  the  winter.  We  sprouted  and  fenced  np  a  piece, 
fenced  a  place  for  the  cattle,  and  a  piece  of  land  for  a  track- 
patch*  I  do  not  know  of  his  being  there  for  any  other  pur- 
pose than  to  herd  cattle  through  the  summer.  While  I  was  alt 
the  Homings  they  put  cattle  there  every  spring.  The  im- 
provement was  kept  up  from  five  to  ten  years.  I  think  tiie  fire 
burnt  the  house  down.  I  do  not  know  that  the  improvement 
was  renewed  after  it  was  burned.  Horning  claimed  860  acres 
along  the  creek." 

Another  witness,  Daniel  Yoder,  stated  that  *Uhe  hunters  and 
fishermen  kept  up  the  house  a  good  many  years  after  it  got 
old,  for  their  accommodation  and  those  who  todc  cattle  over 
there;  after  it  was  btirned,  a  cabin  was  built  there  by  the  men 
who  herded  their  cattle  there,  and  the  hunters.  Horning  had 
his  cattle  always  over  there.  I  don't  know  that  he  was  there 
more  than  one  summer,  but  they  were  there  back  and  forward^ 
and  kept  their  cattle  there.  Horning  lived  at  Horning's 
Ferry  after  he  left  the  cabin.  No  one  lived  there  but  to  watch 
their  cattJe  after  he  left." 

I  have  selected  from  the  strongest  evidence  on  the  part  ci 
the  defense  this  description  of  the  Homing  improvement  for 
the  purpose  of  showing  that  it  lacked  continuity,  without  which 
it  never  could  ripen  into  title.  No  matter  what  comers  and 
lines  were  marked  or  cabins  built,  if  the  possession  was  used 
only  to  herd  cattle,  and  abandoned  every  year  when  the  pas- 
ture season  ended,  it  was  not  a  possession  for  the  purposes  of 
the  statute.  And  such  as  it  was,  it  seems  to  have  been  a 
mixed  possession  with  hunters,  fishermen,  and  other  herdsmen, 
and  not  exclusive  in  the  Homings.  It  was  not  therefore  such 
a  possession  as  could  confer  title,  for  it  is  a  well-settled  prin- 
ciple of  constniction  that  a  possession  under  the  statute  must 
be  not  only  hostile,  but  continued  and  exclusive.  And  it  must 
be  also  finr  purposes  of  residence  or  cultivation.  An  annual 
entry  upon  another  man's  lands  to  cut  timber,  to  feed  cattle, 
to  hunt  or  fish,  can  never  give  title,  and  the  cultivation  •f  a 
tmck-patch  during  the  summer  as  incidental  to  the  other  pur- 
suits does  not  redeem  such  entries  from  the  chaiMter  of 
occasional  trespasses. 

We  are  of  opinion  that  the  evidence  failed  utterly  to  show 
such  an  improvement,  commenced  and  continued  for  twenty- 
one  years  before  suit  brought,  as  could  constitute  titie  under 
the  statute,  and  that  the  court  erred  in  submitting  it  to  the 
jury  as  evidence  of  title  in  Winn.    The  consequence  of  this 
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ruling  La,  thai  m^nn  is  to  be  regarded  as  a  mere  intruder,  and 
therefore  not  in  position  to  raise  objections  to  the  tax  title  cf 
the  plaintifib:  Foster  v.  McDivittj  9  Watts,  841;  Foust  v.  lioss^ 
1  Watts  A  S.  501;  Dikeman  v.  Parrish,  6  Fa.  St  210;  Trout- 
vuin  T.  Mayj  33  Id.  462.  The  treasurer's  deed  to  Hale  has  not 
been  exhibited  to  us,  but  if  it  was  made,  as  we  suppose,  for  the 
unpaid  taxes  before  mentioned,  it  was  not  defective  by  reason 
of  a  tax  included  in  the  sale  that  was  assessed  within  a  year 
of  the  sale.  Where  an  assessment  of  taxes  is  shown,  and  a 
treasurer's  sale  is  made  for  their  collection,  the  deed  is  con- 
-clusive  against  an  intruder  without  title  or  color  of  title. 

We  think  the  court  also  erred  in  rejecting  the  exemplifica- 
tions of  the  deeds  offered  on  the  part  of  the  plaintiffs,  for  it 
was  decided  in  Leazure  y.  ffeUigaa,  7  Serg.  &  R.  313,  that  the 
office  copy  of  a  deed  conveying  lands  in  two  counties  and 
recorded  in  one  only  is  evidence  in  ejectment  for  lands  in  the 
oounty  in  which  it  is  not  recorded. 

We  see  no  importance  in  the  remaining  bills  of  exception. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo  is 
awarded. 


Advsbse  PossnsioH,  What  OoNSTmmg:  Boyatt  ▼.  Xeiaee  cflAdt^  60  Am. 
Dec.  712,  and  note  716;  2)oe  v.  CbM,  62  Id.  173;  Mw^  ▼.  Jaekaon,  67  Id. 
A89,  and  note  495;  Denham  v.  ffoleman,  71  Id.  19S^  note  204;  Ford  v.  WU- 
mm,  72  Id.  137,  note  142,  containing  full  reference  to  cases  on  the  question. 

Writ  or  Ebbor.  — The  various  methods  of  reviewing  the  judgments  of 
lower  courts,  whether  known  by  the  name  writ  of  error,  writ  of  error  coram 
nobis,  bill  of  review,  or  appeal,  all  have  a  great  resemblance  in  their  essential 
elements.  The  details  to  be  observed,  however,  before  a  judgment  can  be 
reviewed  differ  greatly,  not  only  in  states  using  different  procedures,  but  also 
in  those  states  which  have  adopted  the  same  nominal  method  of  review.  Con- 
oeming  the  various  statutory  provisions  of  each  state  relative  to  the  details 
of  the  course  to  be  foUbwed  to  have  a  re-examination  of  the  judgment  of  a 
lower  court,  it  is  necessary  to  consult  the  statutes  of  the  respective  states. 
It  will,  howeve**,  be  found,  as  was  before  observed,  that  the  differences  among 
the  methods,  £»o  f ar  as  what  may  be  termed  the  important  features,  are  more 
in  name  than  in  fact.  "A  writ  of  error  is  an  original  writ  issuing  out  of 
chancery,  and  lies  where  a  party  is  aggrieved  by  any  error  in  the  foondation, 
proceeding,  judgment,  or  execution  of  a  suit  in  a  court  of  record;  and  is  in 
nature  of  a  commission  to  the  judges  of  the  same  or  a  superior  court,  by 
which  they  are  authorized  to  examine  the  record  upon  which  a  judgment  was 
given,  and  en  such  examination  to  affirm  or  reverse  the  same  according  to 
law.  This  writ  is  grantable  ex  debito  justUicB  in  aU  cases,  except  in  treason 
and  felony  ":  2  Tidd's  Practice,  4th  Am.  ed.,  from  9th  London  ed.,  1 132;  Lynes 
V.  State,  30  Am.  Dec.  667.  To  correct  an  error  made  by  an  inferior  court, 
one  not  of  record,  a  writ  of  false  judgment  lies,  which  also  is  an  original 
writ  issuing  out  of  chancery:  2  Tldd*8  Practice,  supra,  1186;  2  Bla.  Com., 
Coolejr's  ed.,  *407.  "  The  writ  of  error  only  lies  upon  matter  of  law  arising 
▲m.  Die.  Vou  XCI-IS 
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iipoo  the  iaoo  of  the  prooeedinga;  so  that  no  evidence  ia  required  to  rabstaa- 
tiate  or  support  it,  there  being  no  method  of  reversing  an  error  in  the  deter- 
mination c^  facts,  bat  by  an  attaint,  or  a  new  trial  to  correct  the  miatakee  of 
a  former  verdict'*:  2  Bla.  Oom.,  Cooley'a  ed.  1871,  p.  *406.  Before  the  stafe- 
ntes  of  amendments  and  jeofails,  write  of  error  were  frequently  sued  out 
upon  very  trivial  grounda,  but  after  the  passage  of  thoee  statutes  material 
errors  only  would  constitute  ground  for  issuing  this  writ:  2  Bla.  Com^ 
Ck>oley*s  ed.,  b.  3,  p.  406. 

By  the  procedure  act  of  Parliament  of  1852,  any  judgment  of  the  court  of 
queen's  bench,  common  pleas,  or  exchequer  could  be  reviewed  by  writ  of 
error  from  the  court  of  exchequer  chamber,  from  which  the  writ  lies  to  th* 
house  of  lords.  Before  that  act,  the  method  of  reviewing  judgments  by  writ 
of  error  was  very  different.  The  court  of  king's  bench  would  issue  the  writ 
of  error  to  review  the  judgment  of  the  court  of  common  pleas,  whence  the 
cause  could  be  removed  by  writ  of  error  to  the  house  of  lords.  Proceedings 
on  the  law  aide  of  the  court  of  exchequer  could  be  reviewed  by  writ  of  error 
from  the  court  of  exchequer  chamber,  and  then  again  by  the  house  of  lordiL 
At  common  law,  no  writ  of  error  lay  to  review  judgment  of  court  of  king's 
bench,  except  to  Parliament,  and  as  thia  body  waa  not  alwaya  aitting,  greai 
miaohief  waa  aometimeo  cauaed.  Finally,  it  waa  enacted  (Stat.  27 
c.  8)  that  prooeedinga  commenced  in  the  court  of  king'a  bench  could  be 
riewed  by  writ  of  error  from  the  court  of  exchequer  chamber,  composed  of 
the  judges  of  the  other  two  superior  law  courts,  the  court  of  conmion  pleas 
and  the  court  of  exchequer.  But  where  the  proceedings  of  the  king's  bench 
were  conmienced  by  original  writ  sued  out  of  chancery,  there  was  no  method 
of  reviewing  the  judgment,  except  by  direct  appeal  to  the  house  of  lords:  t 
Bla.  Com.,  Cooley's  ed.,  405-411;  2  Tidd's  Practice,  4th  Am.  ed.,  1132  et  seq. 

Writ  of  error  coram  ndbiSf  when  directed  to  court  of  king's  bench,  or  oormm 
voids,  when  addressed  to  the  court  of  common  pleas,  is  a  writ  issued  out  of 
chancery,  and  differs  from  the  conmion  writ  of  error  in  directing  the  sanM 
court  that  rendered  the  judgment  to  review  the  proceedings  and  see  if  by 
error  of  fact  an  erroneous  judgment  has  been  given.  As  an  error  of  fact  ia 
not  an  error  attributable  to  the  judgea,  a  reversal  made  by  the  judges  under 
this  writ  is  not  a  reversal  of  their  own  judgment:  2  Bla.  Com.,  Cooley's  ed., 
406^  note  4;  Ho{ford  v.  Akaoander,  46  Am.  Dea  253,  note  257-261,  ^»i?niwim 
at  length  the  nature  of  this  writ  and  the  practice  thereunder;  Land  v.  WU- 
Uama,  51  Id.  117. 

Who  may  Sue  out  Writ  qf  Error.  —  A  person  must  be  a  party  or  privy  to 
the  record  in  the  cause  before  he  can  sue  out  writ  of  error  to  reverse  the  judgi 
ment:  Bayard  v.  Lombard,  9  How.  530;  Be  SturmA,  25  III.  390;  SmUk  v.  Qtr- 
loch,  2  Tex.  424.  The  real  and  not  the  nominal  party  to  the  record  has  tiio 
right  to  have  the  writ  issue,  and  to  have  direction  of  the  proceedings  after 
the  issuance:  MiUa  v.  Iloag,  31  Am.  Dec.  271;  Marr  v.  JJamia,  7  J.  J.  Marsh. 
642;  S.  C,  23  Am.  Dec  449;  Ragland  v.  Wickunre,  4  J.  J.  Marsh.  530.  The 
person  who  sues  out  the  writ  must  have  been  injured  by  the  judgment  sought 
to  be  vacated:  Black  v.  Kirgan,  28  Am.  Dec.  394;  Marr  v.  Banna,  smpra; 
Dupree  v.  Perry,  18  Ala.  34.  Unless  the  party  is  aggrieved  by  the  judgment^ 
it  will  not  bo  reviewed:  Bull  v.  Mtloney,  27  Conn.  560;  Howte  v.  Judaon,  1 
Fla.  133;  Townaend  v.  Daws,  1  Ga.  495.  If  the  form  of  judgment  in  a  party's 
favor  is  such  that  he  may  ultimately  be  injured  by  it,  he  may  sue  oat  writ  of 
error:  HaJe  v.  CrovotU,  50  Am.  Doc.  301. 

Joinder  qf  Parties  Suing  out  Writ.  —  All  the  parties  injured  by  the  judf- 
ment  must  join  in  having  the  writ  issue,  or  it  will  be  set  aside:  Dewak  v. 
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Stempb  9  P«t  826;  Ooek  t.  Comooff^  8  I>iii%  454;  ShiarUi^  t.  XnwwiRjyy,  1 1 
Maas.379;  WUKamg  r.  Btmk  qf  United  Staiea,  11  Wheat.  414;  MiUer  r.  ffetmi, 
6  Ark.  73;  PAdjM  v.  EUgwyrth,  3  Day,  144.  Bat  it  is  competent  for  one  of 
(he  parfeies  to  join  the  others  without  their  consent:  Id.  When  the  writ  is 
brought^  and  any  of  the  parties  rtfnse  to  proceed,  they  may  npon  notice  be 
severed  from  the  action,  and  the  writ  proceed  as  to  the  others  alone:  2  Tidd's 
Practice,  4th  Am.  ed.,  1135;  MoUuv.  PrimroK^  23  Md.  492;  Lovejoy  v.  Irtlan^ 
79  Am.  Deo.  667.  Upon  death  of  a  party,  his  legal  representatiyes  must  be 
made  parties  to  the  writ:  MdJlane  ▼.  Boon,  6  Wall.  244;  Keimard  v.  Kennard^ 

35  Ohio  St.  660.  A  judgment  will  not  be  reviewed  by  consent  of  parties  dis* 
pensing  with  issoance  of  writ  of  error:  fVaahinffUm  Catmtjf  v.  DunuU,  7  WalL 
694;  Koin  v.  Mclhaine,  1  Port.  285.  A  citation  to  the  parties  to  the  writ  mnst 
be  served  at  the  time  of  service  of  the  writ,  or  the  writ  will  not  be  heard: 
Hogan  v.  Rosa,  9  How.  602;  BaUHTr.  Tipping,  2  Cranch,  406.  Bat  this  is  sn 
objection  that  is  waived  if  the  parties  ^pear  without  protesting  the  want 
of  service:  Chaffee  v.  Hofwaird,  20  How.  208;  Chambers  v.  Hodges,  3  Tex.  517; 
Bingham  v.  Wyae,  14  Id.  241.  A  writ  of  error  is  in  the  nature  of  a  new 
action:  Ripieg  v.  Morris,  7  DL  881;  AUen  v.  Mayor  etc.  qf  Savannah,  9  G^ 
886;  Oregg  r.  Bethea,  6  Port  9;  and  is  grantable  ex  debiio  JtuUUas:  Van  Ani^ 
werp  V.  Newman,  15  Am.  Dec  840;  SUpwUh  v.  HiU,  2  Mass.  35;  Pembroke  v. 
Alingion,  2  Id.  142;  Drowns  v.  Stbnpson,  2  Id.  441.  It  lies  only,  however,  to 
review  judgments  in  proceedings  after  the  coarse  of  the  common  law:  Baxter 
V.  Cohanbia  Town^ip,  16  Ohio,  56;  CdmpbeU  v.  Strong,  I  Hemp.  195;  Com- 
numnoealth  t.  SlUs,  11  Mass.  462;  Cook,  Petitioner,  15  Pick.  234;  Baptist  etc. 
Unkm  V.  Peds,  9  Mich.  445.  And  the  judgment  sought  to  be  reviewed  must 
be  final:  Cheen  v.  HamUion,  77  Am.  Dec.  295;  Harris  v.  Kreps,  Minor,  184; 
Mayberry  v.  Thompson,  5  How.  121;  Horr  v.  KfdghUm,  9  Mo.  180;  Hedges 
V.  MadUon,  6  HL  306;  Cooper  v.  Vanderveer,  47  N.  J.  L.  178;  Leagve  v.  State, 

36  Md.  357;  ReeeCs  Appeal,  71  Fa.  St.  378.  The  writ  will  not  lie  to  review 
an  interlooatory  order:  Hayes  v.  CaHdweU,  18  DL  33;  OUaeon  v.  Chester,  1 
Day,  27;  Adams  v.  Church,  22  Mich.  79. 

Decision  on  Writ  o/ Error,  —  If  the  appellate  court  is  equally  divided  as  to 
whether  the  judgment  of  the  lower  court  should  be  affirmed  or  reversed,  the 
judgment  of  the  lower  court  stands  affirmed:  Etting  v.  UnUed  States  Bank,  11 
Wheat.  59;  Hvnche  v.  Francis,  27  N.  J.  L.  55;  Mayor  qf  Baltimore  v.  L^er' 
man,  45  Am.  Deo.  145.  When  there  is  any  ground  upon  which  the  judgment 
of  the  lower  court  can  be  sustained,  the  appellate  court  will  affirm  the  judg- 
ment, though  the  lower  court  may  have  placed  its  decision  upon  grounds 
that  would  not  warrant  an  affirmance:  Creery  v.  Cummings,  48  Id.  444; 
Schult»  V.  SchuUM,  60  Id.  335;  Harmon  v.  KeOey,  14  Ohio,  502;  Andre  v. 
Johnson,  6  Blaokf.  375;  StUes  v.  UgUfoU,  26  Ala.  443.  If  a  distinct  part  of 
the  judgment  is  erroneous,  it  slone  will  be  modified,  and  the  correct  portion 
of  the  judgment  will  not  be  disturbed:  SU  Jchn  v.  Holmes,  32  Am.  Dec.  603, 
snd  note  604-^07;  Sherwood  v.  Sherwood,  32  Conn.  1;  Nelson  v.  Andrews,  11 
Mass.  206;  SmUh  v.  Janeen,  8  Johns.  Ill;  SeUsck  v.  Rneeo,  46  Conn.  370.  A 
second  writ  of  error  in  the  same  cause  brings  up  for  review  only  matters  oc- 
curring in  the  lower  coart  after  the  remanding  on  the  first  writ.  The  other 
matters  are  res  adjvdkata:  Fortefberry  v.  Fraaier,  39  Am.  Dec.  373;  Headley 
V.  ChaUiss,  15  Kan.  602;  Siurr.  Many,  16  How.  98;  Roberts  v.  Cooper,  20  Id. 
467;  WaiJser  v.  Walker,  7  Ark.  542.  The  party  injured  by  a  reversed  judg- 
ment  mnst  be  restored  as  far  as  possible,  consistent  with  rights  of  third  per- 
sons, to  the  oondition  he  was  in  before  the  judgment:  ReyvMs  v.  Harris,  76 
Am.  Dec.  450,  and  note  467:  LilUe  v.  Bmot,  28  Id.  863;  Freeman  on  Jadg* 
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menta^  moi.  481-484;  Ifttrray  ▼.  Jbmoni^  26  N.  H.  023;  Ch^  v.  BmMk,U  Id. 
171. 

A  writ  of  anrar  will  not  lie  to  i^arei—  a  judgmaat  readend  by  oomentg 
iyDmigheri^  v.  Aldrkh,  6  Donio,  385;  People  ▼.  Ltmd  Oumere,  108  BL  442. 
Whore  a  statate  provides  for  review  of  jiulgiaeat  by  appeal^  tbe  writ  of  eizor 
does  not  lie.  But  where  it  is  oontemplated  that  judgments  axe  to  be  zeviewed, 
and  the  statute  is  sfloit  as  to  the  metiiod,  the  upper  court  will  sffBot  the  in- 
tention by  resorting  to  the  common-law  method  of  iswianoe  of  writ  of  error: 
HiK^kt  V.  Qa^^  68  Am.  Dec  323;  Siwage  v.  GWttser,  4  Mass.  171;  Jarvk  t. 
Blanchard,  6  Id.  4;  Champkm  v.  Broche^  9  Id.  228;  Medeaifr.BwOi,  I  N.  BL 
338;  Smith  v.  Bice,  11  Mass.  607;  Adam*  v.  Towm,  8  OaL  247;  MkUOekm  r. 
Ocmld,  6  Id.  190;  Jb  parte  ThidlaUm,  68  LL  220. 

Damages  are  imposed  by  upper  courts  for  snii^  out  writs  of  etror  en  frivo> 
Isns  grounds:  Prentke  r.  PidBeregkt,  6  WalL  611|  Watermm  t.  Tome,  7 
Mich.  7a 

At  common  law,  the  mere  inuanoe  of  writ  of  etror  f^enied  as  a  j^Mreadeoi^- 
but  as  this  soon  led  to  writs  being  sued  for  no  other  purpose  than  delay,  it 
was  enacted  by  statute  that  the  writ  of  error  should  not  operate  as  a  siyeie» 
deae  unless  manifest  error  was  pointed  out;  and  finally  a  statute  was  pssssJ 
requiring  as  at  the  present  time,  that  a  bond  be  given  before  a  stay  of  exe- 
eution  of  judgment  could  be  had:  2  Tidd*s  Praotioe,  4th  Am.  ed.,  1132  et  seq. 

Any  error  assigned  must  appear  affirmatively  to  be  such  from  the  record 
on  appeal,  as  there  is  a  presumption  in  favor  of  the  correctness  of  the  pro- 
esedings  below:  Barbery.  Hall,  60  Am.  Dec.  301;  O'MaUegY.  Dam,  73  Id. 
403,  note  410;  Munderbaek  v.  Luta,  14  Serg.  k  R.  220;  Bebridge  v.  State,  26 
Ala.  30;  Van  BJeek  v.  EgglesUm,  7  Mich.  611;  Daoy  v.  Bampart,  31  Ma  66; 
Brwon  v.  Torres,  22  Tex.  64;  Bngkmi  v.  OMart,  112  U.  S.  602.  Eirors  not 
assigned  in  the  court  below  cannot  be  urged  for  the  first  time  in  the  appellate 
eourt:  AmUUiwn  v.  Oegood,  68  Am.  Dec  171;  Appermm  v.  Cottrd,  29  Id.  239; 
Bantu  V.  WiUe,  26  Id.  316;  Bermarder  v.  Langhan,  7  Mo.  476;  Qrahaun  v. 
McCreany,  40  Pa.  St  615;  Oamer  v.  Cutler,  28  Tex.  176. 

JudffmeiUe  qf  State  C<mrU  BeeiewaNe  iy  United  Stalee  St^reme  Court.  —Con- 
sent of  the  parties  cannot  confer  upon  a  court  the  power  to  hear  and  deter- 
mine a  cause,  and  therefore  it  ia  only  in  those  instances  provided  by  statute 
that  the  United  States  supreme  court  has  power  to  review  on  writ  of  error 
the  decisions  of  state  tribunals:  Mittev.  Brown,  16  Pet  626;  ^cii^  v.  AnyA, 
21  How.  85;   Waakmgton  Co.  v.  Dmunt,  7  WalL  694. 

In  the  following  cases,  and  no  other,  has  the  supreme  court  of  the  United 
States  jurisdiction  to  review  the  judgments  of  state  courts:  "A  final  judg- 
ment or  decree  in  any  suit  in  the  highest  court  of  a  state  in  which  a  decision 
in  the  suit  could  be  had,  where  is  drawn  in  question  the  validity  of  a  treaty 
or  statute  of  or  an  authority  exercised  under  the  United  States,  and  the  de- 
cision is  against  their  validity;  or  where  is  drawn  in  question  the  validity  of 
a  statute  of  or  an  authority  exercised  under  any  state,  on  the  ground  of  their 
being  repugnant  to  the  constitution,  teeaties,  or  laws  of  the  United  Statea^ 
and  the  decision  is  in  favor  of  their  validity;  or  iHiere  any  title,  right,  privi- 
lege, or  immunity  is  claimed  under  the  constitation,  or  any  treaty  or  statute 
of  or  commission  held  or  authority  exercised  under  the  United  States,  and 
the  dedaion  ia  against  the  title,  ri^t,  privilege,  or  immnnity  specially  set  up 
or  claimed  by  either  party  under  aueh  oanstitntion,  treaty,  statute,  oommia- 
sion,  or  authority,  — may  be  re-examined^  sad  reversed  or  affirmed  in  the 
supreme  court  upon  a  writ  of  error.  The  writ  shall  have  the  same  effaot  aa 
if  the  judgment  or  deoree  complained  of  had  been  rendend  or  pssssil  in  a 
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eomt  of  the  UnitBd  Stetet.  The  ■upreiue  oonrt  mty  nrreiw,  modify,  or 
■firm  the  jvdgment  or  deeree  of  iadi  state  oeart»  wd  mey  at  tbeir  diecretioa 
award  execation  or  remand  the  same  to  the  court  from  which  it  was  remored 
by  the  writ ":  Destyli  Fedend  Procedure,  see.  709.  The  judgment  aoagfat  U> 
be  reviewed  most  be  final,  and  it  nmst  have  been  rendered  by  tiie  highest 
eonrt  in  the  state  that  ooold  entertain  jnrisdiotion  of  tiie  action:  Wetion  ▼* 
dorfettom  2  Pet  448;  Oiwp  v.  Arnold,  Z  IhSi.  ZM;  ififfsr  v.  Joseph  17  WalL 
666;  MaiAewB  ▼.  Zam,  7  Wheat  206.  A  judgment  of  revensl,  with  a  re- 
iiMMMling  of  the  eaose  witfi  directions  for  a  new  trial  and  fnrtiier  r'"****^^"g% 
is  not  a  final  judgment  within  the  meaning  of  the  word  **final**  ss  applied 
to  what  judgment  of  state  ooorts  can  be  reviewed  by  United  States  sopreme 
court  on  writ  of  enrar:  Moore  v.  HoUmu,  18  WalL  688;  St.  Clair  Co,  v.  Lkh 
kigtiom^  18  Id.  628.  And  when,  after  the  remanding  of  the  cause,  the  inferior 
court  proceeds  and  retries  the  cause  and  renders  judgment  therein,  such  judg- 
ment is  not  a  final  judgment  of  the  highest  court  of  the  state,  and  a  writ  of 
eixor  does  not  lie  therefrom  to  the  lower  court.  The  judgment  of  the  lower 
court  nmst  be  reviewed  by  the  highest  court  of  the  state  having  jurisdiction 
of  the  cause,  and  from  that  judgment,  if  a  final  one,  the  psrty  injured  may 
sue  out  a  writ  of  error  from  the  United  States  supreme  court:  McComb  v. 
Oommimomam  qfKnox,  91  U.  S.  1. 

When  the  highest  court  of  a  state  having  jurisdistian  of  the  cause  is  an 
inlerior  court,  the  writ  is  directed,  neverthelesB,  to  that  court,  and  not  to  the 
hig^iest  court  of  the  steto:  MUler  v.  Jooqph,  17  WaU.  655;  DoMmhcan  v.  Alex- 
amdriOf  9  Id.  659.  The  judgment  must  have  been  against  the  validity  of  the 
claims  set  up  under  the  federal  question  involved,  and  this  fact  must  be 
apparent  from  the  record  on  appeal:  Boo&emU  v.  Meyer,  1  Id.  512;  Ryan  v. 
Thomaa,  4  Id.  603;  Cftoataw  v.  Margmerite^  12  Pet  607;  Abkman  v.  Booth, 
21  How.  506;  LyOe  v.  Stale,  22  Id.  193;  BerHiM  v.  McDonald,  22  Id.  834; 
Attomey-Oeneral  v.  Federal  Street  MeeHng-homee,  1  Black,  262.  Where  both 
partiss  claim  under  the  same  federal  stetnto,  the  losing  party  may  sue  oat  a 
writ  of  error  to  have  the  judgment  reviewed:  Carondelet  v.  SL  Louie,  1  Id. 
179.  Where  the  judgment  of  the  lower  court  is  placed  on  several  grounds^ 
one  of  which  is  adverse  to  a  rig^t  claimed  under  a  matter  of  federal  c<^gni- 
sance^  the  supreme  court  will  not  review  the  judgment  if  the  other  grounds 
will  alone  support  the  judgment:  Rector  v.  Aehley,  6  Wall.  142;  Parmelee  v. 
Lawrence,  11  Id.  96;  Sieinee  v.  FranHin  Co.,  14  Id.  15;  KewnAec  R,  R.  v.  Port- 
Umd  R.  R.,  14  Id.  23;  OUmn  v.  ChoeOeau,  8  Id.  314. 

JydipnetdM  </  Cktmt  Comie  qf  United  StaUe  Reviewable  on  WrU  qf  Error. 
—  *'A11  final  judgmente  of  any  circuit  court,  or  of  any  district  court  acting 
ae  a  eireuit  court  in  civil  actions  brought  there  by  original  process,  or  re» 
moved  there  from  conrto  of  the  several  states,  and  all  final  judgments  of  any 
dvcuit  eourt  in  dvil  actions  removed  tiiere  from  any  district  court  by  appeal 
or  writ  of  error,  where  the  matter  in  dispute  exclusive  of  costs  exceeds  the 
sum  or  value  of  five  thousand  dollars,  may  be  re-examined  and  reversed  or 
afirmed  in  the  supreme  court  upon  a  writ  of  error ":  Desty's  Federal  Pro- 
esdnre^  sec.  691.  Where  the  amount  in  dispute  does  not  reach  the  sum 
rMiuired  to  give  the  supreme  court  jurisdiction,  the  writ  will  be  dismissed: 
BaMng  Amfn  v.  InmroMie  Aein,  102  U.  a  121;  Cray  v.  Blandutrd,  97  Id. 
564.  Should  the  judges  of  the  circuit  court,  or  of  the  circuit  and  district 
courts,  diSsr  in  their  opinions,  the  supreme  court  will  on  writ  of  error  review 
and  decide  the  case,  without  regard  to  the  amount  involved  in  the  action: 
Desty's  Federal  Procedure,  sec.  608.  The  diffBrence  of  opinion  must,  how- 
ever, be  certified  by  the  judges,  and  must  be  on  a  point  of  law,  and  not  a  qnes- 
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tion  of  fact:  Simmon  ▼.  Bridge  Co.,  1  Black,  628;  Btxibit  r.  Br6btt,  4  WalL 
2;  Ward  v.  CkamberUmi,  2  Black,  430;  Dam  y.  Braden,  10  Pet  286;  Dow  r. 
Joknatm,  100  U.  8.  158. 

Writ  qf  Error  from  St^preme  Court  qf  UnUed  States  taUhout  Regard  to 
ATnount  IwooiML  — A  writ  of  error  or  an  appeal  lies  from  the  judgment  of 
the  supreme  court  of  the  District  of  Colombia,  or  of  any  territory,  or  from  any 
circuit  court,  in  any  oaae  involving  patent  rights  or  copyrights;  and  alao 
from  certain  oases  arising  onder  the  revenue  laws  of  the  United  States^  and 
from  judgments  in  cases  involving  any  rights  privilege,  or  inmmnity  secoied 
by  the  constitution  of  the  United  States^  or  of  any  right  or  privflege  of  a 
citizen  of  the  United  States:  Desty's  Federal  Procedure,  sec  099.  It  will  be 
observed  that  in  those  cases  where  the  judgments  of  state  courts  can  be  re- 
viewed by  supreme  court  of  United  States  on  writ  of  error,  the  amooiit 
involved  is  immaterialt  Desfy's  Federal  Plrooedure,  sea  709. 

Time  within  Which  Writ  must  lesue  from  United  Stateg  Supreme  OmrU  ^ 
A  writ  of  error  to  review  the  judgment  of  the  circuit  or  district  court  of  the 
United  States  must  be  sued  out  within  two  years  from  the  date  of  the  judg- 
ment: Desty's  Federal  Procedure,  sec  1008.  But  when  the  party  entitled 
to  sue  out  Uie  writ  is  under  a  disability,  the  time  does  not  run.  Hie  same 
limitation  of  time  applies  to  review  of  judgments  of  state  ooorts  by  United 
States  supreme  court:  (hmmkigB  v.  Jomes^  104  U.  S.  419. 
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168  PiNNBTLVAHIA  STATI,  132.J 

Pboov  ov  Both  Rbfittation  and  Ck>HABrrATioN  abb  SuFnciiRT  BvnvsiraB 
upon  which  to  presume  marriage,  but  proof  of  either  alone  is  not  suffi- 
cient. 

RxFXTTATiON  OV  Mabriaob  Ck>N8iSTB  OV  ExpBBSSXD  OPINION  of  persons  whe 
know  the  parties,  and  not  of  the  statements  of  the  parties  themselves. 

Marriaqb  is  not  Pbovxd  bt  Dxclabation  ov  Woman  that  It  was 
AoBBXD  between  her  and  the  man  that  they  were  to  live  together  as 
husband  and  wife,  and  that  they  did  so  live  sud  cohabit  together  for 
thirty-one  years. 

Habbiaob  is  Civil  Ck>NTBAOT,  and  dobs  not  Requibb  Pabticitlab  Form 
ov  Solemnization,  but  it  must  be  evidenced  by  words  m  pnefenti,  uttered 
with  a  view  and  for  the  purpose  of  establishing  the  relation  of  husband 
and  wife,  and  like  other  civil  contracts,  should  be  proved  either  by  sig- 
nature of  the  parties  or  by  witnesses  who  were  present  when  it  was 
made. 

BoLBMNiZATiON  OV  Mabblagb  Cebbmony,  AND  Passagb  by  desire  of  the 
parties  of  an  act  of  the  legislature  legitimating  the  children,  are  strong 
admissions  against  the  prior  marriage  of  the  parties. 

Act  ov  IiBoiSLATirBB  Lbqitimatinq  CJhildkbn  will  not  Rbcbit^  in  the 
absence  of  express  provisions  to  the  contrary,  a  retroactive  effect  so  as  to 
defeat  the  right  of  the  commonwealth  to  taxes  based  on  the  illegitimacy, 
which  right  accrued  prior  to  the  passage  of  the  act. 

pBCLABATiON  OV  HusBAND,  Madb  IN  Absbncb  ov  Wiv%  oouceniing  time  of 
marriage,  is  not  admissible  to  prove  that  fact. 
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Appeal  from  disallowance  of  collateral  inheritance  tax  on 
the  estate  of  Abraham  Stump,  deceased.  The  necessary  facts 
are  stated  in  the  opinion,  except  that  on  the  trial  below  the 
court  rejected  evidence  on  behalf  of  the  commonwealth  that 
Stamp  had  declared,  out  of  the  presence  of  his  wife,  that  he 
had  not  been  married  until  after  the  birth  of  the  child.  An 
exoeption  was  taken  to  the  ruling. 

£•  8.  Clarkj  for  the  commonwealth,  plaintiff  in  error. 

2*.  B.  Kewnedjf  and  J.  MeD.  Sharpe^  tar  the  defendants  in 


By  Court,  Woodward,  C.  J.  In  1865,  the  register  of  Frank- 
lin County  caused  an  appraisement  to  be  made  of  the  real  and 
personal  estate  which  the  above  defendants  held  under  a  de- 
mise finom  their  fiEitbcr,  and  assessed  it  with  a  tax  of  $1,262.60, 
imder  the  collateral  inheritance  tax  law,  on  the  ground  that 
the  devisees  were  illegitimate  sons  of  their  father  when  the 
devise  took  effect.  On  appeal  to  the  register's  court,  an  issue 
was  framed  to  try  the  legitimacy  of  the  devisees,  or  in  other 
words,  to  try  the  question  of  fact  whether  the  parents  were 
married  before  the  boys  were  bom.  This  was  a  question  for 
the  jury,  but  it  is  complained  of  that  the  court  instructed  the 
jory,  on  the  authority  of  TfiamdeU  v.  MorrUorij  25  Pa.  St.  826, 
that  cohabitation  of  the  parents  was  alone  suflScient  to  estab- 
lish their  marriage.  It  appears  from  the  charge  that  the 
learned  judge  did  very  distinctly  negative  the  plaintiff's 
point  that  proof  of  cohabitation  and  reputation  was  necessary 
to  ground  a  presumption  of  marriage,  and  did  lay  down  the 
law,  on  the  authority  of  the  above  case,  that  continued  c(h 
habitation  for  twenty  years,  without  proof  of  reputation,  was 
sufficient  evidence  of  the  marriage. 

Herein  we  think  there  was  manifest  error.  The  doctrine  of 
ThomdeU  v.  Morruon^  «upra,  interpreted,  as  all  reported  judg- 
ments ought  to  be,  by  the  fe^^ts  of  the  case,  is,  that  reputation 
and  cohabitation  are  sufficient  evidence  of  marriage  for  civil 
purposes;  and  this  doctrine  is  consistent  with  our  antecedent 
cases.  This  was  the  proposition  which  the  court  decided  in 
that  case,  and  if  incautious  language  fell  from  the  judge 
appointed  to  express  the  opinion  of  the  court,  it  should  be 
leoeived  with  the  limitation  imposed  by  the  facts.  Unless 
this  rule  be  observed  in  interpreting  and  applying  our  decis- 
kms,  injustice  will  be  done  to  us,  and  the  law  will  rapidly  fal- 
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into  confusion.  Beading  that  decision  in  the  light  of  this 
mle,  it  does  not  sustain  the  instructions  given  to  the  jury  in 
this  case,  but  it  should  have  led  the  learned  judge  to  an 
affirmance  of  the  plainti£f'e  points.  Nor  was  the  error  harm* 
less.  Had  there  been  evidence  of  reputation  as  well  as  of  co- 
habitatioiiy  it  might  have  been  presumed  that  the  jury  based 
their  verdict  upon  it,  notwithstanding  the  mistake  of  the 
judge,  but  there  was  no  such  evidence  except  by  the  mother, 
and  she  was  successfully  contradicted  on  this  point.  Whether 
there  was  a  marriage  or  not  would  be  a  fact  peculiarly  witiiin 
her  Imowledge,  but  whether  there  was  a  reputation  of  mar- 
riage was  a  fact  to  be  proved  by  neighbors  and  acquaintances 
rather  than  by  her.  A  reputation  that  was  known  only  to  her 
would  be  no  reputation  at  all.  Reputation  consists  of  the 
speech  of  the  people  who  have  an  oi^Kurtunity  to  know  the 
parties,  and  when  the  people  all  deny  knowledge  of  such  rep- 
utation, and  allege,  as  several  witnesses  did,  that  the  reputa* 
tion  was  that  the  parties  were  not  married,  it  signifies  nothing 
that  the  woman  permitted  herself  to  swear  that  she  and  Stump 
were  '^  known  and  reputed  to  be  husband  and  wife  in  the  com- 
munity in  which  they  resided."  Repotati<»i  and  oohabitaticm 
at  best  are  only  presumptive  proofe,  and  where  either  of  these 
grounds  fails,  the  court  should  not  allow  the  presumption  of 
marriage  to  be  built  upon  the  other. 

But  the  court  put  the  case  to  the  jury  not  only  on  the  pre- 
sumptive evidence  of  cohabitation,  but  on  the  direct  proof  by 
the  mother,  Jane  Stump,  herself. 

If  she  and  Abraham  Stump  were  ever  married, — I  do  not 
mean  in  form  by  a  minister  or  magistrate,  but  in  fact  by  a 
mutual  contract  which  the  law  would  accoont  sufficient  fcr 
civil  purposes, — she  could  have  told  the  jury  when,  in  whi^ 
place,  and  in  what  words  the  contract  was  made,  for  her  dep^ 
osition  was  taken,  and  all  objections  to  her  competency  were 
waived.  Yet  all  she  swore  on  this  head  was,  that  "about 
thirty-one  years  since  she  went  to  the  house  of  said  Abraham 
Stump,  to  live  with  and  keep  house  for  Mm,  under  a  mutual 
promise  and  agreement  that  they  would  sustain  towards  each 
other  the  relation  of  husband  and  wife,  and  that  they  did 
thus  live  and  cohabit  together." 

In  our  opinion,  this  was  not  pioof  of  a  marriage  in  fact. 
Marriage  is  in  law  a  civil  eontract,  and  does  not  require  any 
particular  form  of  solemnization  before  officers  of  church  w 
state,  but  it  must  be  evidenced  by  words  in  the  present  teDia^ 
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uttered  with  a  view  and  for  the  pnrpoee  of  establiBhing  the  r&> 
lation  of  hoBband  and  wife,  and  like  all  other  civil  eontracts, 
should  be  proved  eithw  by  the  signature  of  the  parties  or  by 
witnoipco  who  were  present  when  it  was  made. 

For  the  sake  of  public  manners  and  morals,  and  to  avoid 
acandaly  it  is  better  that  such  contracts  should  be  attested  by 
some  officers  of  religion  or  by  a  civil  magistrate;  but  if  parties 
will  not  respect  the  wholesome  usages  of  society  in  this  regard, 
they  should  at  least  save  their  issue  from  the  reproach  of  bas- 
tardy, by  making  a  contract  of  marriage  that  shall  be  suBceptl*^ 
ble  ol  proot 

If  the  contract  proved  be  a  mere  hiring  of  a  housekeeper, 
the  adding  of  concubinage  does  not  make  it  a  marriage.  And 
what  more  is  the  proof  in  this  case?  The  woman  says  she 
went  to  Stump's  house  to  live  with  and  keep  house  for  him. 
That  was  a  contract  for  housekeeping  such  as  women  often 
make  with  widowers.  But  she  adds  that  it  was  under  a  mu- 
tual promise  and  agreement  that  they  would  sustain  towarda 
each  the  relation  of  husband  and  wife.  When  was  thia 
promise  and  agreement  made?  Not  when  she  went  there; 
for  the  witnesses  say  she  did  not  sleep  in  the  same  room  with 
Stump  until  after  the  birth  of  her  first  child.  If  they  were 
to  sustain  the  relation  of  husband  and  wife  from  the  first,  they 
should  have  slept  together.  If  that  relation  were  subsequently 
established,  in  what  words  was  the  contract  formed?  when 
was  it  made?  and  who  witnessed  it?  On  these  points  there 
was  an  utter  failure  of  proof.  The  evidence  in  Hantz  v.  Secdy^ 
6  Binn.  406,  went  much  further  than  in  this  case,  and  yet  it 
was  adjudged  insufficient. 

Not  only  did  the  direct  proof  fail  to  establish  a  marriage, 
but  it  traded  strongly  to  disprove  it  After  the  death  of 
Abraham  Stump,  hie  reputed  wife,  by  the  advice  of  counsel, 
ebtained  an  act  of  assembly,  dated  the  28th  of  April,  1854,  for 
legitimating  these  two  defendants,  who  are  described  therein  as 
^  illegitimate  sons  and  only  children  of  Abraham  Stump  and 
Jane,  his  wife,  who  were  born  before  the  marriage  of  their  said 
named  parents." 

Now,  this  deolaratiocL  of  the  illegitimacy  of  the  defendants 
would  not  eoBolude  them  unless  it  could  be  shown,  which  was 
not  shown,  that  the  legislature  made  it  at  their  instance;  but 
H  tends' strongly  to  oontradiet  the  testimony  of  Mrs.  Jane 
Stump.  She  says  that  after  the  birth  of  the  sons  the  marriage 
ceremony  between  her  and  their  father  was  performed,  and 
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that  afterward,  by  advice  of  counsel,  they  had  the  act  ci 
assembly  passed,  legitimating  the  children. 

''They,"  that  is,  she  and  Abraham  Stump,  had  the  act 
passed.  Then  it  was  an  admission  by  each  of  them  that  they 
were  not  married  when  the  boys  were  bom.  And  the  mar- 
riage ceremony,  openly  performed  after  the  birth  of  the  sons, 
was  a  further  admission  to  the  same  effect.  And  both  facts 
were  direct  and  conclusive  contradictions  of  her  pretense  that 
the  marriage  relation  had  been  established  when  she  went  to 
keep  house  for  Stump,  or  at  any  time  prior  to  the  birth  of  the 
sons.  Though  she  was  mistaken  in  attributing  the  act  to  her 
husband,  as  it  did  not  pass  till  near  a  year  after  his  death,  yet 
that  it  was  passed  at  her  instance  is  no  doubt  true,  which 
makes  the  admission  more  personaL 

Thus  the  direct,  no  less  than  the  presumptive,  evidence 
fiedled  to  establish  the  marriage  of  the  parents  before  the  birth 
of  the  sons,  and  if  not  born  in  lawful  wedlock,  they  were  ille- 
gitimate. 

The  act  of  assembly  removed  the  taint  from  their  blood  for 
all  ordinary  purposes,  but  not  so  as  to  exempt  their  estate 
from  the  collateral  inheritance  law,  which  in  terms  includes 
lineal  descendants  not  born  in  lawfril  wedlock,  as  well  as  col- 
lateral heirs  or  devisees.  Had  the  legitimating  act  been  passed 
before  the  devise  took  effect,  the  devisees  would,  I  take  it,  have 
held  the  estate  exempt  from  the  collateral  inheritance  law,  for 
they  would  have  been  as  capable  in  law  of  taking  as  if  they 
had  been  born  in  lawful  wedlock,  but  their  estate  vested  at  the 
death  of  the  testator,  which  was  in  May,*  1853,  and  if  illegiti- 
mate  then,  the  commonwealth's  right  to  the  tax  vested  then 
also.  The  legitimating  act,  passed  the  next  year,  contains  no 
word  to  release  the  commonwealth's  vested  right,  and  that  it 
can  have  no  such  retroactive  effect  propria  vigore  is  snown  hy 
the  case  of  Oalbraith  v.  Commonwealth^  14  Pa.  St.  258,  where 
a  similar  act,  passed  the  next  day  after  the  death  of  the  dece- 
dent, was  held  insufBcient  to  take  the  estate  out  of  the  collat- 
eral inheritance  law. 

The  other  assignments  of  error  have  not  been  sustained. 

I  have  discussed  the  case  more  fully  than  the  precise  ques- 
tions upon  the  record  would  have  required,  but  not  more  fully 
than  was  necessary  to  present  it  in  all  its  aspectfi 

The  judgment  is  reversed,  and  a  t$nire  facioB  i$  novo  if 
awarded. 
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Co3iTRArT  or  Marriaov  rxB  Verba  d«  Peasbnti  and  psii  Vxrba  di 
PuTURo  Genxrallt:  See  the  note  to  Chateg  v.  Arnold^  09  Am.  Deo.  615- 
619.  The  principal  CMe  is  died  in  HvkskmB  ▼.  HtOMnM^  31  Mich.  131,  to  the 
point  that  eridenoe  that  the  parties  agreed  preaently  to  take  each  other  for 
lioahand  and  wife,  and  from  that  time  lived  together  piofeaiiedly  in  that  rela- 
tion, establishee  a  binding  marriage. 

Relation  ov  Hubbaivb  and  Wdtb  mat,  in  CnriL  Caeb,  be  Rbtabushed 
BT  Reputation  and  Proof  or  Ck>HABiTATiON:  See  note  to  Taylor  y,  Bwett^ 
22  Am.  Dec  157-163^  discoaaing  this  topic  folly;  and  CMids  r.  Draie,  74  Id. 
406,  and  note.  In  EataU  qf  DUscke,  11  Phila.  16,  the  principal  case  is  cited 
to  the  eflbct  that  in  the  aheence  of  a  ceremony  of  marriage  between  the  par- 
tiesy  they  most  have  been  regarded  in  the  oommnnity  in  whioh  they  lived  as 
InislMnd  and  wife,  and  most  have  dwelt  together,  or  a  marriage  is  not  prored. 

Rbputatiov  ab  Husband  and  Whs  Derned:  Taifior  r,  8w9df  22  Am. 
Uee.  166,  and  note  160. 

Dbolarationb  ov  Deoeabed  Parent  RELAnvx  to  Maeeiaoe  and  pedi^ 
Kree  ace  •jjiwi—iKIaj  though  made  in  aheence  of  other  parent:  Crat^fitrd  t. 
Bktekbmm,  77  Am.  Dec  323,  note  328. 

UiTLEss  Clear  that  Retroactive  Evtbot  is  Intended^  Statute  will 
NOT  RE  so  CoNsrrRUED:  Oriental  Bank  v.  FreBte^  86  Am.  Dec  701;  Bmee  v. 
Schtyier,  46  Id.  447,  and  note;  Bamgker  v.  Neliin,  62  Id.  702. 

The  principal  case  is  cited  in  Tharp  v.  Ccmmomeealih,  68  Feu  St.  601, 
where  the  court  qnestion  the  dietmn  in  the  opinion  that  if  the  legitimating 
act  nad  been  passed  prior  to  the  time  the  devise  took  effect,  the  state  would 
not  be  entitled  to  recover  the  ooUateral  inheritance  tax. 
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Pabol  License  to  Do  Something  on  Licensor's  Land  Bboombs  Ireevo- 
oable  alter  expenditure  of  money  on  land  on  the  faith  of  the  license, 
and  when  the  parties  cannot  be  placed  in  tUUu  quo;  but  where  itothing 
has  been  done  further  than  to  pay  a  consideration,  there  is  nothing  in 
the  way  of  restoring  the  parties  to  their  original  condition,  and  there- 
fore of  revoking  the  license. 

Easement  or  Right  to  Take  Provit  from  Land  ov  Another  oannoft 
be  created  by  paroL 

Contbaov  Permxttino  One  to  Take  Goal  vor  his  Works  vrom  Land 
ov  Another  is  a  right  of  pni/U  a  prendre,  and  is  incorporeal*  and  incapa- 
ble of  creation  otherwise  than  by  grant  or  prescription. 

Interest  in  or  Aribino  out  ov  Land^  whether  Corporeal  or  Inoob- 
POREAL,  must  lie  in  grant. 

Sale  ov,  or  Agreement  to  Sell,  Qbowino  Timber,  not  made  with  view  of 
inmfiiiat^  severance,  is  a  sale  of  an  interest  in  land  within  the  statate  of 
frauds,  and  must  be  in  writing. 

Trespass  bj  Samuel  McCauley  against  Gfeorge  Hxiff  and 
others,  for  entering  upon  and  taking  ooal  from  the  land  of 
plaintiff.    The  opinion  states  the  facts. 
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H,  D.  Foiter^  for  the  plaintiffs  in  error. 
Marehand  and  Lairds  for  th6  defendant  in  error. 


By  Court,  Stbono,  J.  In  the  court  below,  the  defendants 
lied  for  their  defense  upon  an  arrangement  allied  hj  them  to 
have  been  made  between  the  plaintiff,  McCauley,  and  George 
Huff,  by  which  the  latter  was  authorized  to  take  as  much 
coal  from  McCauley's  land  as  he  wanted  for  the  use  of  his 
salt-works,  and  to  take  it  as  long  as  he  wished,  in  considerar 
tion  of  his  agreement  that  McCauley  might  use  his  drift  and 
scaffold  to  take  out  coal  for  himself.  Under  the  instructionB 
given  to  the  jury,  they  must  have  found  either  that  no  such 
arrangement  had  been  made,  or  that  if  it  had,  Huff  had  made 
no  expenditure  upon  the  faith  of  it.  To  which  of  these  con- 
clusions they  came,  it  is  impossible  to  tell.  If  there  had  been 
no  such  arrangement  made,  what  the  court  declared  would 
have  been  its  legal  effect  if  made  is  of  no  importance.  The 
jury  may,  however,  have  found  that  the  parties  had  entered 
into  such  mutual  agreements;  but  that  Huff  had  made  no  ex- 
penditure of  money  in  reliance  upon  them,  and  hence  that  he 
was  not  in  a  condition  to  set  up  an  estoppel  tn  pais  against 
the  plaintiff.  It  becomes  necessary,  therefore,  to  consider 
whether  the  defendants  were  injured  by  the  instruction  given 
to  the  jury  respecting  the  rights  of  the  parties  to  such  an  ar- 
rangement. It  was  a  case  of  verbal  agreement,  and  the  charge 
of  the  court  was  in  effect,  that  if  made,  it  was  a  revocable 
license,  and  no  more.  In  this  it  is  insisted  there  was  error, 
and  it  is  argued  that,  there  having  been  a  consideration  given 
for  the  privilege  accorded  to  Huff,  in  the  allowance  to  Mc- 
Cauley to  use  Huff's  drift  and  scaffold,  that  which  otherwise 
might  have  been  only  a  license  became  an  irrevocable  con- 
tract. It  is  manifest  that  if  Huff  took  anything  under  the 
agreement,  it  must  have  been  a  license,  or  an  easement,  or  an 
interest  in  land,  or  an  incorporeal  right  arising  out  of  it.  It 
is  observable  that  the  case  is  unlike  that  class  in  which  it  has 
been  held  by  the  courts  of  this  state  that  a  license  to  do  some- 
thing on  the  licensor's  land,  when  followed  by  the  expendi- 
ture of  money  on  the  faith  oi  it,  is  irrevocable,  and  is  to  be 
treated  as  a  binding  contract.  Of  this  class,  Le  Fevre  v.  Le 
Fevre^  4  Serg.  &  R.  241  [8  Am.  Dec.  696],  is  the  leading  case. 
It  was  followed  by  Reriek  v.  Kern;  14  Id.  267  [16  Am.  Dec. 
497],  by  SwaHz  v.  SwaHzj  4  Pa.  St  353  [45  Am.  Dec  697], 
by  Ebner  v.  Stickler j  19  Id.  19,  and  perhaps  by  others.    All 
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these   deciflioDB  rest  upon  the  principle  of  estoppel.      The 

parties  cannot  be  placed  in  statu  quo  after  the  license  has  been 

executed  and  work  done  or  money  expended  on  the  faith  of 

it)  and  hence  such  a  case  is  regarded  as  presenting  a  sufficient 

reaaon  for  a  chancellor's  interference  to  restrain  any  action  of 

the  licensor  which  would  deprive  the  licensee  of  the  benefit  of 

the  expenditure  he  was  encouraged  to  make  by  the  very  party 

who  seeks  to  make  it  fruitless.    Equity  treats  the  license  thus 

executed  as  a  contract  giving  absolute  rights,  and  protects  the 

licensee  in  the  enjoyment  of  them.    In  doing  so,  however,  the 

coarts  of  this  state  have  gone  beyond  the  common  law,  and 

beyond  the  rulings  of  courts  of  equity  elsewhere.     But  where 

there  has  not  been  expenditure  on  the  faith  of  a  license,  as  in 

the  present  case,  there  is  no  foundation  for  an  estoppel,  and 

the  same  reason  does  not  exist  for  holding  it  irrevocable.    Even 

if  there  has  been  a  consideration  paid,  there  is  nothing  in  the 

way  of  restoring  the  parties  to  their  original  condition.     No 

case  in  this  state  has  gone  to  the  length  of  ruling  that  it  is 

converted  into  a  contract  giving  irrevocable  interests  in  or  out 

of  lands  by  the  mere  fetct  that  a  c<Misideration  was  agreed  to 

be  paid  or  allowed  for  it.    8uch  was  not  either  of  the  cases 

that  have  been  cited.    In  all  of  them  something  had  been 

done  in  reliance  upon  the  license,  and  it  was  impossible  to 

restore  the  licensees  to  the  position  they  occupied  before  the 

license  was  given.    Revocation,  therefore,  would  have  been 

a  fraud. 

We  do  not  propose,  however,  to  decide  that  the  arrangement 
alleged  to  have  been  made  between  the  plaintiff  and  George 
Huff,  if  made  at  all,  was  a  revocable  license.  As  already 
said,  it  was  that,  or  the  creation  of  an  easement  in  lands,  or 
the  assurance  of  an  interest  either  in  or  out  of  lands.  If  it 
was  a  revocable  license,  the  instruction  given  by  the  court  to 
the  jury  was  confessedly  right.  If  it  was  a  contract,  it  was  in 
parol,  and  the  defendants  could  not  defend  imder  it.  In 
neither  aspect  of  the  case  have  they  been  injured  by  the 
charge  of  the  court.  Let  it  be  assumed  that  it  was  what  they 
claim  it  to  have  been,  it  was  still  an  attempted  parol  grant  of 
a  right  or  an  easement  upon  the  plaintiff's  land.  The  right 
which  it  purported  to  give  was  a  right  of  profit  a  prendre^  the 
privilege  of  taking  minerals  from  the  plaintiff's  land  for  the 
defendants'  salt-works.  Perhaps  it  was  not  technically  an 
easement;  if  not,  it  was  more.  Some  modem  decisions  have 
called  it  an  easement,  though  it  was  a  privilege  on  another's 
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land  with  a  profit.    In  Riiger  v.  Parkevj  8  Cush.  145  [54  Am. 
Dec.  744],  the  supreme  court  of  Massachusetts  defined  an 
easement  or  servitude  to  be  ^'  a  right  which  one  proprietor  has 
to  some  profit,  benefit,  or  lawful  use  out  of  or  over  the  estate 
of  another  proprietor."    And  in  Post  v.  Peai*9aJll^  22  Wend. 
425,  Chancellor  Walworth,  in  speaking  of  rights  of  profit  a 
prendre^  said  that  ''such  easements  are  either  personal  and 
confined  to  an  individual  for  life  merely,  or  are  claimed  iu 
reference  to  an  estate  or  interest  in  other  lands;  as  the  domi- 
nant tenement  for  a  profit  a  prendre  in  the  land  of  another, 
when  not  granted  in  favor  of  some  dominant  tenement,  cannot 
properly  be  said  to  be  an  easement,  but  an  interest  or  estate 
in  the  land  itself." 

In  Doe  V.  Wood^  2  Bam.  &  Aid.  724,  a  grant  of  a  right  to 
search  for  metals  in  another's  land,  and  to  raise  and  dispose 
of  the  same  when  found,  was  called  "  an  incorporeal  privilege." 
It  matters  not,  however,  whether  the  right  claimed  by  the 
defendants  be  an  easement  or  an  incorporeal  privilege  in  the 
land.  It  is  incorporeal,  as  all  easements  and  profits  a  prendre 
are.  Whether  one  or  the  other,  it  is  incapable  of  creation  in 
any  other  way  than  by  grant  or  prescription.  It  is  well  set- 
tled that  an  easement  cannot  exist  in  parol.  Professor  Wash- 
burn has  collected  a  large  number  of  cases  to  that  effect  in 
his  work  on  easements,  page  18,  note.  It  is  equally  true  that 
an  interest  in  land  or  arising  out  of  it,  whether  corporeal  or 
incorporeal,  must  be  in  grant.  It  can  pass  only  by  deed.  The 
statute  of  frauds  is  applicable  to  all  such  interests,  and  with 
especial  reason  when*  they  are  incorporeal.  Its  language  is 
very  comprehensive.  It  applies  to  all  estates,  interests  of 
freehold,  or  terms  of  years  (excepting  leases  not  exceeding 
three  years),  or  any  uncertain  interest  of,  in,  or  out  of  any 
messuages,  manors,  lands,  etc.,  without  regard  to  any  con- 
sideration that  may  have  passed.  In  YeahU  v.  Jacobs  33  Pa. 
St.  376,  a  right  to  cut  timber  on  a  tract  of  land  to  make  raila 
for  the  repair  of  fences  on  another  tract  was  held  to  be  an 
interest  in  land  within  the  statute  of  frauds.  The  agreement 
in  that  case  having  been  by  parol,  it  was  said  to  be  nothing 
but  a  license  at  will,  though  there  was  a  consideration  for  it. 
It  was  not  an  agreement  made  with  a  view  to  immediate 
severance,  and  not,  therefore,  a  mere  sale  of  growing  timber. 
There  is  no  distinction  to  be  made  between  that  case  and  this^ 
founded  in  the  fact  that  it  was  a  perpetual  right.  All  ease- 
ments and  profits  a  prendre  may  be  held  for  life  in  fee,  or  for 
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years,  and  the  right  was  no  more  perpetual  in  that  case  than 
it  is  in  this.  All  agreements  for  the  sale  of  growing  timber,  not 
made  with  a  view  to  immediate  severance,  are  contracts  for 
the  sale  of  interests  in  land,  and  therefore  within  the  statute: 
Addison  on  Contracts,  31;  Crosby  v.  Wadswarthy  6  East,  610. 

Without  prosecuting  the  subject  further,  enough  has  been 
said  to  show  that  the  defendants  have  no  protection  in  the 
agreement  they  set  up. 

It  is  clear,  therefore,  that  no  error  was  committed  in  the 
coart  below  of  which  they  can  complain. 

Judgment  affirmed. 

Lacmaas,  uvdxb  What  GntouiorAiran  Ibbbvogiblb:  BmeUon  r,  Pu^ 
■am,  64  Am.  Deo.  158^  and  note  166,  where  the  dootrine  is  diwmaeedy  and  oasee 
bearing  on  the  question  are  cited;  TTyim  ▼.  Garland,  68  Id.  190;  Fuhr  ▼. 
Dean,  69  Id.  4M»  note  488;  Wiekersham  t.  Orr,  74  Id.  348»  note  352;  Swrm^ 
dem-w.  YTtZos,  81  Id.  370, note  373, 374;  5Mtf^ ▼.  ^ire^ory, 86  Id. 546,  note  &52. 

BUsKBCSHT  GAKHOT  BX  Cbxatko  bt  Pabol:  HarrU  y.  Miller,  33  Am.  Dec. 
138;  I>ffer  ▼.  Sat^ford,  43  Id.  399,  note  404 

.  8alb  op  GBOwnro  Tbixs  as  Atfbotbd  bt  Statutb  of  Faaitds:  See 
Kmgdty  v.  Holbrook,  86  Am.  Dec.  173^  and  note  182,  where  there  is  a  fall 
eoUection  of  anthorities  on  the  question.  The  principal  case  is  cited  in  Otoem 
▼.  XetoM,  46  Ind.  515,  and  in  Matter  <^PattermnCB  Appeal,  61  Pa.  St  297,  to 
the  point  that  a  sale  of  growing  trees  is  a  sale  of  realty,  and  therefore  yoid 
Iqr  the  statate  of  frauds,  unless  eridenoed  hy  a  writing. 


Habtley  and  Minor's  Appeal. 

[68  Pbhnstltahia  Statb,  212.J 
PoWXB  of  ATTOfRNXT  IS    IbXTOOABLB  IN  AbSKNOB    OF    EXPRB88    StEPVLA- 

TION,  unless  the  agent  has  a  co-existent  interest  in  the  subject-matter  cl 
the  agency. 
PowxB  OF  AiTDRiiBT  TO  GoLLBOT  II0HBT8  FOR  PRINCIPAL,  whereby  the 
agent  is  to  receive  "one  half  of  the  net  proceeds  as  compensation, "  ie 
not  a  power  coupled  with  an  interest  so  as  to  be  irrevocable. 

Application  for  citation  to  compel  the  administrator  of  the 
estate  of  John  Douglass  to  settle  his  accomit.  The  applicants 
acted  under  a  power  of  attorney  from  Hannah  Gallion,  an 
heir  of  John  Douglass.  This  power  had  been  revoked  by 
Hannah  Qallion  prior  to  the  application,  and  the  orphans' 
court  therefore  refused  to  award  the  citation.  The  applicants- 
appealed.    The  remaining  facts  appear  in  the  opinion. 

iZ.  W.  Downeyj  for  the  appellant-s. 

A.  A.  Pumum^  for  the  appellee. 
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67  Court,  Thompson,  J.  There  was  do  error  committed  bjr 
the  court  below  in  holding  the  power  of  attorney  of  Haonali 
<}allion  to  the  appellants  to  be  revocable.  It  was  an  ordinary 
agency,  constituted  hj  letter  of  attorney,  to  act  for  her  to  en* 
force  a  settlement  of  his  accounts  by  the  administrator  of  her 
father's  estate,  in  which  she  was  interested,  and  to  collect  any 
moneys  or  property  that  might  belong  or  be  coming  to  har. 
For  these  services  the  attorneys  were  to  have  one  half  of  the 
net  proceeds  of  what  they  might  receive  or  recover  for  her. 
The  plaintiffs  in  error  suppose  that  this  clause  rendered  tlM 
power  irrevocable  by  their  principal,  under  the  idea  that  it 
was  a  power  coupled  with  an  interest.  This  was  a  mistake,  as 
all  the  authorities  show.  To  impart  an  irrevocable  quality  to 
a  power  of  attorney  in  the  absence  of  any  express  stipulation, 
and  as  the  result  of  legal  principles  alone,  there  must  oo-exist 
with  the  power  an  interest  in  the  thing  or  estate  to  be  disposed 
of  or  managed  under  the  power.  An  instance  of  frequent  oc- 
currence in  practice  may  be  given  of  the  assignment  of  ves- 
sels at  sea,  with  a  power  to  sell  for  the  benefit  of  the  holder  of 
the  power,  or  of  anybody  else  who  may  have  advanced  moneyt 
and  who  it  was  agreed  should  be  secured  in  that  way.  So 
where  securities  have  been  transferred  with  a  power  to  sell, 
and  generally,  I  presume,  in  all  cases  of  property  pledged  for 
the  security  of  money,  where  there  is  an  accompanying  author- 
ity to  sell  to  reimburse  the  lender  or  creditor.  In  Hunt  v. 
RouamanieTj  8  Wheat.  174,  this  doctrine  is  clearly  and  fully 
elucidated  in  the  opinion  of  Marshall,  C.  J.  In  Bancroft  v. 
Ashhurstj  2  Qrant  Cas.  513,  a  case  tried  at  nisi  pritLS  before  me, 
at  which  my  brethren  sat  as  adsessors,  there  is  a  pretty  foil  ex- 
amination of  the  question  herein  involved,  and  all  the  author- 
ities referred  to,  and  the  conclusion  is  fully  in  accordance  with 
^Hunt  V.  Rovsmanier,  impra,  and  sustains  the  above  view  of  a 
power  coupled  with  an  interest. 

In  the  case  in  hand,  the  power  and  the  interest  could  not 
co-exist.  The  interest  the  appellants  would  have  would  be  in 
the  net  proceeds  collected  under  the  power,  and  the  exercise 
of  the  power  to  collect  the  proceeds  would  ipso  JaxXo  extin- 
guish it  entirely,  or  so  fe^r  as  exercised.  Heilce  the  appel- 
lants' interest  would  properly  begin  when  the  power  ended. 
This  distinction  is  noticed  in  Hxvni  v.  AnMfiuimtfr,  «upra,  but 
neither  by  this  test,  nor  any  other,  was  the  power  of  attorney 
in  question  irrevocable,  and  this  judgment  must  be  affirmed* 

Judgment  affirmed. 
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Piinwy  or  AraHunnr,  whxh  Bjevooabob:  See  ilie  eartendid  noto  to  Brmk' 
Mre  ^.  BrptJMn,  47  Am.  Bee.  343-348.  The  prindpel  eeee  is  cited  with 
■ppiufl  in  Fkauffm  t.  Bnmn,  N  Tte.  L^  Sep.  706^  to  ilie  point  that  aa 
iataieefc  in  the  prooeeda  which  may  zeanlt  from  the  exectttien  of  tiie  power  k 
not  such  an  "interest "  in -the  subject  of  the  «genqr  aa  will  prsTent «  rero- 
catiofn  of  the  power.  In  BlaekiUme  t.  BuUermort^  63  Fa^  St  267,  the  prin* 
cipol  case  ia  also  dted  to  the  effMt  tfMt  « ipewtt  of  attetnsy,  although 
declared  to  be  inrerooable^  is  xerocable  by  the  prineipaly  onleas  ^  power  is 
eoopled  with  an  iateieet  in  the  tiling  (not  in  the  prooeeda  that  may  acame 
feem  tha  OKeosttan  ef  tbe  power),  or  nnless  glfen  vpen  a  ▼afaable  nnwideni 
tion,  whieh  oonsideHitien  mast  be  Jadependaiit  of  tbe  oemfsasBtion  to  be 
for  the  ss^riees  to  be  perJotmed. 
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<0  AHinO^  MXD  MOT  CkAXAOTIB   OV  PUtBIUAXt  AmCUJUHTy  ii 

tbe  crfterian  by  wluch  to  determine  whether  properly  annezed  to  the 
realty  beoomes  n  part  thereof;  and  an  agreemeot  that  property  nttaeiied 
to  tha  reelty  ahaU  be  eonsidered  pereonal  property  is  oontroUkig^  and  as 
against  persons  baring  notice  of  the  agreement*  the  property  will  be 
regarded  aa  pereonalty,  without  regard  to  the  mode  of  its  physical  eon- 
naetian  to  the  realty. 
CoHZBiUir  n  Oira  or  Hanro,  wbsbb  bt  m  Tbum  one  party  is  to  pat 
certain  boilers  beJonging  to  him  into  the  milloif  another,  who  agrees  la 
considention  thereof  to  pay  four  dollars  per  month  for  their  nae^  and  to 
permit  the  owner  of  the  boQers  to  remove  them  at  any  time. 
_^  ^_  > 

Tbovbb  by  William  Hill  againgt  Ghrigiian  Sewald  and 
Peter  Sewald  for  the  value  of  two  boilers  and  appurtenances. 
The  Sewalds  conveyed  a  piece  of  land,  upon  which  there  was 
a  steam-mill,  to  J.  M.  Snodgrass,  and  took  from  him  a  mort- 
gage on  the  property  for  part  of  the  purchase-money.  Two 
years  afterwards,  the  boilers  being  worn  out,  Mrs.  Snodgrass, 
with  the  subsequent  approval  of  her  husband,  made  an  agree- 
ment with  Hill,  the  plaintiff,  by  which  Hill  placed  two  boilers 
in  the  mill,  and  by  which  he  was  to  receive  four  dollars  per 
month  for  their  use,  and  have  the  right  to  remove  them  when- 
ever he  desired  to  do  sa  The  boilers  were  so  attached  that 
they  could  be  moved  without  material  injury  to  the  mill. 
Four  years  after  Hill  had  placed  the  boilers  in  the  mill,  the 
Sewalds  purchased  the  land  and  mill  at  sheriff's  sale,  under 
foreclosure  of  the  mortgage  given  by  Snodgrass  to  the  Sewalds 
for  the  balance  of  the  purchase-money.  Hill  at  the  sheriff's 
sale  gave  notice  to  the  Sewalds  of  his  claim  to  the  boilers,  and 
aft^*  the  sale,  he  made  a  demand  on  the  Sewalds  for  retun? 
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of  boilers,  which  was  refased.  The  jury  found  in  £Biyor  of  plainr 
tiff,  but  the  lower  court  entered  judgment  for  the  defendanta 
Dotwithstanding  the  verdict. 

Hopkina  and  Lazear^  for  the  plaintiff  in  error. 
/.  L.  Koethen^  for  the  defendants  in  error. 

By  Court,  Agnew,  J.  Upon  the  assumption  of  the  learned 
judge  of  the  district  court  that  the  boilers,  with  the  fronti 
safety-yalye,  and  pipe  attached  thereto,  were  annexed  to  the 
freehold  by  the  owner  thereof,  his  conclusion  was  sound,  and 
supported  by  the  authorities  he  cites.  But  this  is  the  very 
point  in  the  case,  and  depends  on  what  constitutes  a  legal 
incorporation  or  conversion  of  a  chattel  into  the  realty.  We 
agree  with  him  that  the  act  of  Mrs.  Snodgrass  is  to  be  viewed 
as  the  act  of  her  husband,  who,  after  his  return  from  the  army, 
did  not  disavow  it.  But  this  act  was  the  hiring  of  a  chatteL 
When  Hill  severed  the  boilers  from  the  Braddock's  Field  saw- 
mill they  became  chattels  in  his  hands,  and  in  that  form  came 
to  the  mill  of  Snodgrass.  They  never  had  been  a  part  of  his 
mill,  and  were  therefore  not  subject  to  the  mortgage  of  the 
Sewalds.  In  order  to  become  subject  to  their  mortgage,  they 
must  have  been  annexed  to  the  freehold.  This  being  the  very 
question  in  the  case,  until  annexation  the  mortgage  has  no 
bearing  upon  it.  The  fact  that  the  old  boilers  of  Snodgrass 
were  taken  out  does  not  change  t^e  state  of  the  case.  That 
might  have  been  waste,  for  which  the  Sewalds  had  their 
remedy  under  the  act  of  the  29th  of  March,  1822,  though  the 
proof  in  this  case  shows  that  they  were  worn  out  and  unfit  for 
service,  and  for  this  reason  the  boilers  in  question  were  hired 
of  Hill.  But  this  gave  the  mortgagee  no  lien  on  the  boilers 
put  in  their  place  unless  they  were  incorporated  into  the 
realty.    This,  then,  is  the  question. 

It  is  not  the  character  of  the  physical  connection  with  the 
realty  which  constitutes  the  criterion  of  annexation,  as  the 
authorities  hereafter  cited  abundantly  show;  but  I  may  now 
observe  that  the  brick  structure  upon  which  boilers  are  placed 
is  essential  for  their  use.  The  fire  cannot  be  applied  to  ihe 
boiler  to  make  steam  unless  it  be  built  into  a  structure  to  pre- 
vent the  escape  of  the  heat.  When  these  boilers  and  their 
connections  were  built  into  the  mill  of  Snodgrass,  it  is  clear  it 
was  with  no  intention  on  his  part,  or  those  who  acted  for  him, 
to  affix  it  to  the  realty  as  his  property,  or  with  an  intention  to 
make  it  his  own  by  a  wrongful  conversion.    They  were  placed 
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there  as  the  personal  chattels  of  HiU,  under  a  valid  contract 
of  hiring  for  their  temporary  use,  the  right  of  removal  being 
expressly  reserved.  How,  then,  can  it  be  said  that  a  chattel  is 
converted  into  realty,  when  it  was  neither  the  intention  of  the 
owner  of  the  chattel  nor  that  of  the  owner  of  the  freehold  to 
annex  it?  If  it  be  considered  as  annexed,  it  must  be  purely 
on  account  of  its  physical  attachment;  or  because  the  mort- 
gagee had  acquired  a  lien  upon  it.  The  latter  was  not  the 
fact,  and  the  former  we  shall  show  is  not  the  criterion  of  the 
law.  Unquestionably  the  intention  to  annex,  whether  right- 
fully or  wrongfully,  is  the  true  legal  criterion.  It  is  on  this 
principle  that  when  one  fixes  his  own  chattel  on  the  land  of 
another,  it  is  in  legal  efiect  a  gift  of  it  to  the  owner  of  the  land. 
So  where  the  owner  of  the  land  wrongfully  fixes  the  chattels 
of  another  (as  materials  in  a  building),  it  is  a  conversion  of 
them  into  the  realty,  and  by  the  change  of  their  nature  leaves 
the  remedy  of  the  owner  only  in  damages:  Gibbons  on  Fix- 
tures, 13  Law  Lib.  2,  p.  4.  The  same  want  of  intention  to  con- 
vert is  imputed  to  a  tenant  who  attaches  to  the  land  fixtures 
for  the  use  of  his  business,  the  law  presuming  in  favor  of  trade 
that  he  meant  to  remove  them  before  the  end  of  his  term;  and 
it  is  only  on  leaving  without  removal,  the  intention  to  make  a 
gift  of  them  to  the  landlord  is  imputed  to  him:  Lemar  v.  Miles^ 
4  Watts,  830;  Van  Ness  v.  Pacardy  2  Pet.  137.  For  the  same 
reason,  even  the  owner  of  the  freehold  may  place  fixtures  on 
his  land  which  will  pass  to  his  executor,  and  not  to  the  heir  or 
remainderman:  Gibbon  on  Fixtures,  13  Law  Lib.  3, 4,  pp.  *10- 
12;  LawUmy,  Lawtorij  3  Atk.,  Am.  ed.,  14,  and  note  1,  p.  16. 

The  old  common-law  criterion  of  physical  attachment  was 
exploded  in  this  state  by  Gibson,  C.  J.,  in  Voorhis  v.  Freeman^ 
2  Watts  &  S.  116  [37  Am.  Dec.  490],  overruling  the  unreported 
case  of  Chaffee  v.  Stewart j  which  ruined  Chafiee  by  permitting 
his  cotton-mill  to  be  stripped  of  its  machinery.  Voorhis  v. 
Freeman^  supra^  followed  by  Pyle  v.  Pennocky  2  Id.  390  [37 
Am.  Dec.  617],  held  that  a  whole  set  of  iron  rolls,  some  of 
which  only  could  be  in  place  at  one  time,  and  the  loose  iron 
plates  covering  the  floor  of  a  rolling-mill,  were  parts  of  the 
freehold.  So,  on  the  other  hand,  a  boiler  built  into  a  stone 
wall,  and  the  engine  attached  thereto  by  screws  and  pipes,  were 
held  in  Lemar  v.  MUes^  4  Watts,  330,  not  to  prevent  a  tenant 
from  removing  them,  and  it  made  no  difierence  that  by  agree- 
ment they  were  to  become  the  property  of  the  landlord  in  a 
certain  event,  that  event  not  having  happened. 
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In  Van  Nms  ▼.  Pacardj  2  Pet.  146,  Judge  Story  says  that  the 
question  iriietber  'fixtures  erected  for  the  purposes  of  trade  are 
•or  are  not  removable  does  not  depend  on  the  form  or  sbe  of 
the  building  to  be  removed,  whether  it  has  a  brick  founda- 
tion or  not,  or  is  one  or  two  stories  high,  or  has  a  brick  or  other 
chimney.  The  sole  question,  he  says,  is,  whether  it  is  designed 
for  the  purposes  of  trade.  So  in  Whitens  Appeal^  10  Pa.  St.  252, 
in  which  sn  engine-house,  buUt  of  stone  and  wood,  with  a  stone 
foundation  for  a  steam-engine,  was  held  to  be  i)ersonalty. 
Judge  Rogers  says  the  building  being  attached  to  the  free- 
hold makes  no  difference.  The  same  doctrine  is  held  in  Shell 
T.  Haywood^  16  Id.  580.  For  whether,  says  Judge  Cham- 
bers, attached  to  the  realty  or  not,  or  in  whatever  manner  at- 
tached, is  immaterial,  where  the  parties  agree  to  consider  it 
personal  property.  For  this  he  cites  Piper  y.  Martiuj  8  Id. 
211;  mtchell  v.  Frwdiey,  10  Id.  198;  and  WUu'9  Appeal,  10 
Id.  254.  Beside  these  cases,  which  fully  sustain  the  doctrine 
stated  by  Judge  Chambers,  the  still  later  cases  otHarlanT.  Har- 
lan, 20  Id.  303,  and  OoUman  v.  XatoM,  27  Id.  291,  not  died  either 
in  the  court  below  or  here,  are  more  to  the  point.  Harlan  v. 
Harlan,  aupra^  is  a  second  report  of  the  same  case  in  15  Id. 
507  [53  Am.  Dec.  612].  It  was  held  that  the  machinery  in  a 
cotton-mill,  though  realty,  may  be  converted  into  personalty 
by  a  mere  agreement  against  a  purchaser  at  sheriff's  sale 
under  a  prior  judgment  with  notice  of  the  agreement,  and 
where  the  machinery  was  still  in  place  at  the  time  of  sale. 
Coleman  v.  Lewis,  eupra,  is  still  stronger.  There  a  brother 
built  a  dwelling-house  on  his  own  land  for  his  sister,  she  to 
pay  the  oost  of  erection  and  to  live  in  it  as  long  aa  she  pleased, 
with  the  right  to  remove  it  if  she  saw  fit,  or  if  he  sold  his  lot 
or  it  was  sold  from  him.  This  agreement  was  held  to  prevent 
annexation  to  the  realty,  and  was  good  against  a  purchaser  at 
sheriff's  sale  with  notice.  It  will  be  observed  that  in  that 
case  the  structure  was  not  one  for  the  convenience  of  trade, 
was  erected  by  the  owner  himself  on  fads  own  land  out  of  ma- 
terials provided  by  himself,  and  was  firmly  attached  to  the 
land,  and  was  to  continue  an  indefinite  time,  dependent  on 
the  will  of  the  sister.  The  intention  not  to  make  it  parcel  of 
the  realty  was  the  sole  and  governing  fact  of  the  case.  In  the 
case  now  before  us,  the  owner  of  the  realty  was  not  the  owner 
of  the  boilers,  and  did  not  become  so  by  purohase.  He  was  a 
mere  bailee  of  personalty  for  hire,  without  an  intention  to  an- 
nex to  the  realty,  and  with  a  positive  agreement  for  their  re- 
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torn  to  the  owner  of  the  chalitela.  It  has^  no  resemblance  to 
the  case  of  Roberts  v.  Dauphin  Deporite  Banky  19  Pa.  St.  71. 
There  the  engine  was  erected  by  the  owner  of  the  realty  as  a 
part  of  it^a&d  it  thus  innxed.  to  the  benefit  of.  the  mortgagee. 
He  oecild.  not  ssorer  it  without  waste^  and  his.  sak^  themfore, 
withoat  separation  and  removal,  did  not  cooTertit  into  per- 
sonalty witiiont  the  consent  of  the  mortgagee.  Bnt  in-our  case, 
there  being,  no  anneYation,  the  boilers  nerec  izuissd  to  the 
beoefii  of  the  mnBtgagaoa. 

Nor  is  Overton  v.  WUUetenj  81  Pa.  St  156,  an  authority  in 
this  case.  There  the  agreement  for  the  erection  of  the  engine 
was  manifestly  a  lease  for  five  years  of  the  ground  occupied 
by  the  mill,  and- the  removal  of  the  engine^was  delayed  until 
after  the  term  had  expired,  and  for  seTeral  years  after  a  pm*- 
chaser  at  sheriff's  sale  had  been  in  possession.  The  partj 
claiming  the  engine  had  bought  it  from  the  contactor  at  his 
own  risk,  and  it  was  held  he  occupied  no  better  position  than 
a  lessee  failing  to  remove  within  tiie  term.  It  is  unnecessary 
to  notice  at  length  the  kindred  case  of  Hmtion  v.  Findlayj  2 
Jones,  804.  It  is  sufBcient  to  say  that  the  facts  in  ihat  case 
have  no  resemblance  to  those  in  the*  case  befere  us.  Uxioa  the 
whole,  we  are  of  opinion  that  the  boilere  here  were  not  an- 
nexed to  the  freehold  in  l^al  contemplation,  and  that  the 
court  below  erred  in  entering  judgment  for  the  defendants  non 
cbetante  veredicto;  and  therefore  reverse  the  judgment,  and  now 
enter  judgment  for  the  plaintiff  below  witii  costs,  and  order  thct 
record  to  be  remitted  finr  execution. 


Fizruns,  What  abs,  Gbuzballt:  See  Cfrc^  t.  HoidakSp,  17  Am.  Dea 
MO,  note  606-69$;  FoorUt  t.  Fretfmm,  37  Id.  490^  note  494;  Tei^r.JImBUit 
59  Id.  631^  note  657;  Wall  r,  limds,^  Id.  U;  SweeiKr  v.  Jomet,  B2  Id.  639% 
Jokamm's  Exh  ▼.  WUeTrjin'a  Bx*r,  83  Id.  476^  note  480;  Ogden  t.  Stodk, 
85  Id.  332;  note  335,  336.  The  principal  caae  is  cited  ixiCommonweaUh  v. 
Tmmg,  11  Phila.  607,  and  in  MaUer  qf  MHgffa  Appeal  62  Pa.  St  33,  to 
tile  point  that  the  oommon-law  doctrine,  that  the  mode  of  phyaioal  sttMh- 
naiit  is  the  criterion  by  which  to  determine  whetiwr  en  article  is  a  fiztu% 
is  no  koger  recognized,  and  tfa«t  the  law  now  chiefly  regards  the  charaot«- 
q{  the  act  by  which  the  article  is  pot  in  place,  and  the  intentions  of  thooe 
oonoamed  in  the  act.  It  is  also  cited  in  Hep  v.  Brunner,  61  Id.  90,  where 
ttia  ooorisi^ibBt  a  boflar  aad  engine  pntnp  by  a  tenant  are  beyond  qnestlQ* 
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Maple  v.  Kussabt. 

168  PnHIBTLTAHIA  STATB,  MOl] 
ftoURUr  AORTBiT   EvCOVRAQIirO   AnOTHIB    to    PUBOKAn   L4n>   WII&   Ba 

Broppid  from  oUiming  the  land,  even  ihoii|^  igBOcaat  of  his  ri^ti 
vntil  after  the  porohaae  is  oansnmmstsd,  if  the  other  party  is  thus  in- 
dvoed  to  pnrohase  in  full  belief  that  he  is  getting  the  title  to  the  lsiid« 
and  especiaUy  woald  this  be  tnie  where  the  former  has  reoeiTed  a  por« 
tion  of  the  proceeds  of  the  sale. 

filLDrOB,    UNLSBB    F&AUDULBIYT,    WHX    HOT   BSTQP   PKBSOH    from    ■■ISlillg 

title  to  land,  bat  positive  acts  of  enooaragemeiit  will  cfibot  ul  estoppelt 
tfaoagh  done  withoot  fraadolent  intent. 
Of  Two  Equally  Innocent  Pebsonb,  that  Qnb  must  Svubb  whose  aol 
oocasioned  the  loss. 

Ejectment.  The  land  in  controyoray  had  been  oonTeyed 
'*to  Thomas  Maple  and  Elizabeth,  his  wife,  and  to  their  hein 
and  assigns."  Shortly  after  this  conveyance,  Thomas  Maple 
died,  leaving  a  will  disposing  of  his  estate  in  favor  of  his  wife 
and  children.  Under  this  will,  the  land  was  sold  by  order  of 
the  orphans'  court,  and  the  defendants  claimed  under  pur^ 
chasers  at  the  sale.  After  the  death  of  Elizabeth  Maple,  the 
plaintiffs,  who  were  her  heirs,  commenced  the  present  aotion 
of  ejectment.    The  other  facts  appear  in  the  opinion. 

B.  W.  Dovmeyj  for  the  plaintiffs  in  error. 

Wyly  and  Buehanarij  for  the  defendants  in  error. 

By  Court,  Strong,  J.  If  the  plaintiffs  could  sucoeed  in 
recovering  from  the  defendants  the  land  in  controversy,  they 
would  perpetrate  a  great  wrong  through  the  instrumentality 
of  the  law.  In  common  honesty,  they  have  not  a  shadow  of 
right  to  the  property,  and  their  attempt  to  eject  the  defendants 
Is  practically  a  fraud.  They  claim  as  heirs  of  Mrs.  Maple. 
As  such,  they  stand  in  no  better  position  than  she  would  have 
stood  in  were  she  now  living.  What  would  have  barred  her 
recovery  wiU  bar  theirs  now. 

No  doubt  the  mill  tract  was  the  property  of  Mrs.  Maple 
after  the  death  of  her  husband,  and  no  sale  of  it  as  his  prop- 
erty could  divest  her  ownership.  Had  she  done  nothing  to 
estop  her  from  asserting  her  title,  the  defendants  could  not 
have  held  against  her  in  her  lifetime,  nor  could  they  hold 
against  her  heirs  now.  But  there  may  be  rights  which  the 
law  does  not  permit  to  be  asserted,  and  such  the  court  below 
held  to  be  the  rights  of  the  plaintiffs. 

By  his  will,  Thomas  Maple,  the  husband  of  Mrs.  Maple  and 
the  father  of  the  plaintiffs,  after  making  certain  devises  and 
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beqnefits,  directed  that  all  the  remainder  of  his  estate  be  dis- 
posed of  as  soon  after  his  decease  as  convenient,  and  be  dis- 
posed of  to  the  best  advantage  of  the  heirs,  either  by  keeping 
H  in  the  family  at  a  fair  valuation,  or  selling  it  publicly  or 
by  private  sale;  and  the  proceeds  he  directed  to  be  divided  in 
certain  proxwrtions  to  his  wife  and  children.  The  power  to 
sell  not  having  been  given  to  any  person  by  name  or  descrip- 
tion, after  his  death  the  executors  of  the  will  made  a  sale  of 
the  mill  tract,  under  the  control  and  direction  of  the  orphans' 
court,  to  William  8.  Paul,  who  bought  for  a  son  and  son-in- 
law  of  Mrs.  Maple,  and  who  immediately  conveyed  to  them 
for  the  same  consideration  for  which  the  property  was  struck 
off  to  him.  It  is  manifest  that  all  parties  at  that  time  thought 
the  land  belonged  to  the  estate  of  the  deceased  testator.  Not 
only  was  it  sold  as  a  part  of  his  estate,  but  it  was  bought  as 
such;  even  the  widow  herself  being  under  that  impression. 
The  proof  is,  that  she  urged  the  purchaser  to  buy,  that  the 
property  might  remain  in  the  fEimily;  and  it  was  at  her  re> 
quest  they  bought.  They  paid  the  purchase-money,  $6,410, 
and  it  was  distributed  to  the  widow  and  heirs  of  the  testator, 
now  the  plaintiffs,  in  the  proportions  directed  by  the  wilL 
All  the  distributees  gave  receipts  for  their  shares  of  the  avails, 
both  of  the  mill  property  and  of  the  other  real  estate. 

Now,  in  view  of  the  fact  that  by  her  active  solicitations  the 
widow  induced  the  purchasers  to  buy,  and  to  pay  their  money 
far  the  land,  expecting  to  obtain  a  good  title,  how  could  she 
torn  around  now  and  deprive  them  of  the  fruits  of  their  pur- 
chase, even  if  it  be  conceded  she  was  mistaken  as  to  her  own 
lights?  Both  she  and  they  were  mistaken.  At  the  time  of  the 
sale,  they  all  thought  the  property  a  part  of  the  estate  of  her 
deceased  husband.  The  purchasers  could  have  had  no  more 
knowledge  of  her  rights  than  she  had.  Her  acts  and  declara- 
tions are  not  to  be  shorn  of  their  significance  by  confining 
their  operation  to  some  supposed  interest  of  her  husband 
apart  from  her  ownership  of  the  land.  She  desired  her  son 
and  son-in-law  to  buy  at  the  sale  rather  than  a  stranger,  that 
the  property  might  be  kept  in  the  family.  It  was,  then,  the 
entire  ownership  that  she  urged  them  to  buy  at  that  sale; 
and  so  the  jury  under  the  instructions  of  the  court  must  have 
found.  How,  then,  were  she  living,  could  she  escape  from  the 
application  of  the  principle  that  when  one  of  two  equally  in- 
nocent persons  must  suffer,  that  one  must  bear  the  loss  whose 
ict  occasioned  it?    It  is  to  be  observed  that  she  was  not  merely 
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a  »lent  witness  of  the  porohasers'  nustake;  she  wm  adi^ve  in 
leading  them  into  it  After  what  she  said,  they  would  nata* 
rally  suppose  she  had  no  claim  to  the  property*  Our  hockm 
are  full  of  the  doctrine  that  one  who  encourages  another  to 
purchase  land  and  to  expend  money  upon  it  shall  net  be  per- 
mitted to  set  up  a  better  title  in  himself  to  deftat  the  pm> 
chaser.  Silence  alone  will  not  postpone,  unless  in  cases  when 
it  is  a  fraud;  but  positive  acts  of  encouragement  bar  the 
assertion  of  a  right,  even  though  they  were  d<»ie  witt  no 
fraudulent  intent.  Nor  does  it  make  any  difSsrenoe  that  the 
purchaser  might  have  discovered  he  would  acquire  no  title  by 
his  purchase  had  he  made  diligent  inquiry^  He  has  been  put 
off  his  guard,  and  induced,  perhaps,  to  make  no  inquiiy  by  the 
words  of  encouragement  he  has  received. 

These  principles  apply  in  all  their  strength  to  the  present 
case,  and  the  defendants  have  also  additional  protection  in 
the  fact  that  the  widow  and  heirs  received  their  shares  of  the 
proceeds  of  the  sale  of  the  mill  property,  shares  to  which  they 
were  not  entitled,  in  equity  at  least,  if  the  purchasers  took 
nothing  by  their  purchase.  It  is  a  maxim  of  common  hon* 
esty  as  well  as  of  law  that  a  party  cannot  have  the  price  of 
land  sold  and  the  land  itself.  Accordingly,  it  has  been  ruled 
uniformly  that  if  one  receive  the  purchase-money  of  land  sold, 
he  affirms  the  sale,  and  he  cannot  claim  against  it^  whetiier  it 
was  void  or  only  voidable:  Adlwm  v.  Ford,  1  Rawle,  163  [18 
Am.  Dec.  608];  WUsan  v.  Bigger,  7  Watts  &  S.  127;  Crowd  v. 
Meconk&y,  6  Pa.  St  168;  SiroUe  v.  Smithy  8  Watts,  280;  Smith 
V.  Warded  19  Pa.  St.  424;  CwnmonweaUh  v.  Shwman,  18  Id. 
846;  Johnion  v.  Frita,  44  Id.  449;  Spragg  v.  Shriver,  25  Id« 
282  [64  Am.  Dec.  698]. 

It  has  been  argued,  however,  that  the  sale  of  the  mill  prop- 
erty, having  been  made  under  the  direction  of  the  orphans' 
court,  was  a  judicial  sale,  to  which  the  maxim  caveat  emptor 
is  applicable;  hence  that  the  purchasers  were  bound  to  pay 
their  bid  at  any  rate,  and  that  they  were  not  injured  by  the 
widow's  receipt  of  the  money.  That  the  maxim  quoted  ap- 
plies to  orphans'  court  sales  for  the  payment  of  debts  is  cer- 
tain. Perhaps  it  may  also  to  sales  in  partition;  but  in  the 
latter  class  of  cases  the  parties  warrant  the  title  to  each 
other.  It  is  therefore  not  clear,  when  a  sale  is  made  to  one  of 
the  parties  for  the  sake  of  partition,  that  he  may  not  set  up  a 
failure  of  title  as  a  defense  to  the  claim  of  the  other  parties 
Cwr  their  proportion  of  the  price.    In  the  present  casCi  the  sale 
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mttde  toir  distribation  among  the  widow  and  children, 
and  tile  purehaaera  were  a  eon  and  Bon-iii»law.  It  may  per- 
haiM  be  qQeetioned  wfaetiier  thejr  were  boand  at  all  etiente  to 
pay  their  bid.  But  however  this  may  be,  this  class  of  estop- 
pels, does  not  rest  upon  the  fact  that  the  purchaser  is  injured 
by  the  receipt  of  the  price  by  him  who  seeks  to  ignore  the 
sale.  It  is  rather  a  case  of  election.  In  several  of  the  cases 
reported,  the  purchasers  acquired  title  under  judicial  sales. 
They  paid  their  money,  as  they  were  obliged  to  pay  it,  and  a 
aabaequent  distributee  who  raceived  it  was  held  estopped 
thereby  fiom  assailing  Uie  title  acquired.  Such  was  MePTter* 
9on  V.  CimliJT,  11  Serg.  A  R.  426  [14  Am.  Dec.  642];  Siroble 
▼.  Smithj  8  Watts,  280;  Crowell  v.  MeConhey,  5  Pa.  Si  168; 
and  MUchM  v.  Freedley,  10  Id.  208.  It  is  to  be  observed  that 
Mrs.  Itfaple  received  her  share  knowing  that  it  was  the  price 
ef  what  was  supposed  to  be  the  entire  ownership  of  the  mill 
property.  Adopting  the  language  of  this  court  in  Wihon  v. 
Bigger^  7  Watts  A  S.  127,  ^4t  would  shock  the  moral  sense  if 
she,  or  her  heirs  claiming  through  her,  were  permitted  not 
only  to  encourage  a  sale,  but  to  receive  the  purehase*money, 
and  afterwards  to  keep  that  money,  and  recover  the  property 
and  improvements.  The  court  therelbie  oonreotly  answered 
the  plaintifb'  fourth  point. 
Judgment  affirmed. 

HwoPFKL  nr  Pim  GsimuLLT:  See  Dmih  t.  Dtmk,  SS  Am.  Dee.  187,  and 
ftior  eeaee  oited  in  the  note. 

BoMaoi,  WBBf  VmAmuhEBiT,  wnn  Woaa  BatorraL,  tmtaleiiee^  the re- 
n&fc  of  ignummie  or  iiiidaiVw»  will  not  ao  op«mte:  <M(^rpy  t.  CaUwtBf  66 
Am.  Doc  860^  and  note  36S2;  referring  to  prior  cuea  In  the  wkub;  TUits  ▼. 
Mtne^  63  Id.  666;  Simmiermm  t.  BaOmeet  67  Id.  21S. 


Pboflb's  Insuranok  Company  v.  Spbngbb. 

n  Paoraa  Foax  ow  Aomur  to  Rwo'vu  vroaf  Folidt  of  Iireva- 

▲acB  renewed  1^  parol  indorsement. 
ioROfluuroi  or  Katubs  or  Buimms  Inbcbkd  gakitot  si  Shows  st  Evi- 

DXNOX  that  the  rate  of  inenranoe  charged  ia  diflbrent  from  that  chargeable 

on  thai  daaa  of  riak  by  all  other  inaoranoe  oompaniea  in  the  yieinitjr. 
iv  Aonoir  bt  iHSoaaD  AaAnrar  iHSUBaa,  CoNcmALiisirr  or  i^Aimt^g. 

Waotb  cannot  be  ahown  by  evidence  that,  inaured  haa  eflbeted  *n— r^rflt 

In  other  eompaniee  1^  concealment  of  aame  mattace. 
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Provision  of  Ihsitrahcb  Pouct  that  Risk  shall  hot  bh  Ihobxasbd 
"  during  the  oontiniuuice  of  the  iammnce  "  witfaoat  notioo  indoraed  upon 
the  policy  does  not  comprehend  new  riaks,  within  the  knowledge  of  the 
company,  arising  prior  to  the  renewal  of  the  policy  or  the  issnanoe  of  a 
new  or  sabstitnted  policy. 

Knowlkdob  Obtained  bt  Ikspbctimo  Aoeht  op  LrauBANOB  Oqmpaht 
npon  an  examination  of  the  premises  insnied  is  impatable  to  tiie  oom^ 
pany. 

IxsuBANCx  is  Valid,  though  Madb  on  Disiiluho  Bdbzhhbs  cazxisd  oa 
without  the  licenae  required  by  law. 

Risk  was  not  Nboissarilt  Incrbaskd,  in  Casb  op  Polict  op  Insitb^ 
ANCE  UPON  Distillbbt,  by  the  fact  that  the  assured  kept  <m  hand,  and 
had  at  the  time  of  the  fire,  thirty  or  forty  banels  of  whisky  in  the  cellar; 
for  a  necessary  and  natural  incident  of  the  bosinflas  would  be  to  hare 
some  of  the  manufactured  article  on  hand. 

Debt  upon  policy  of  inBurance  to  recover  for  loss  by  fire  of 
Block  of  barley,  malt,  and  hoi>s  contained  in  the  PhoBnix 
Steam  Brewery.  On  the  trial,  the  inBurance  company  offered 
to  prove  that  the  defendants  in  error  were  conducting  their 
btunneBB  without  the  liceuBe  required  by  law.  It  also  offered 
to  prove,  as  a  circumstance  tending  to  show  ignorance  of  the 
fact  that  defendants  were  engaged  in  distilling,  that  all  insur- 
ance companies  in  that  locality  had  risks  classified;  and  that 
according  to  this  classification,  the  rate  of  insurance  charge- 
able on  a  distilling  business  was  much  higher  than  the  rate 
charged  on  the  risk  in  suit.  The  plaintiff  in  error  further 
offered  to  prove,  in  connection  with  the  last  offer,  that  the  de- 
fendants in  error  had  effected  insurance  in  other  companies 
without  disclosing  the  business  of  distilling.  All  these  offers 
were  rejected;  and  judgment  having  gone  against  the  insur- 
ance company,  it  brought  this  writ  of  error.  The  other  facts 
are  stated  in  the  opinion* 

B.  and  8.  TFbocb,  and  J.  J.  Kuhn^  for  the  plainti£b  in  error. 

T.  B.  HavMUon  &  Co*^  and  Hamilton  and  Aehemmf  fixr  the 
defendants  in  error. 

By  Court,  Woodwabd,  C.  J.  In  the  doien  assignments  ol 
errors  upon  this  record,  there  are  several  Uiat  shall  be 
dispatched  with  a  very  few  words.  It  cannot  be  doubted 
that  debt  will  lie  upon  a  policy  of  insurance  renewed  by  a 
parol  indorsement:  FranUin  Ins.  Co.  v.  Masseyy  88  Pa.  St.  221 ; 
nor  that  the  amended  narr.  embraced  the  ''hops"  that  were 
added  to  the  policy.  And  as  to  the  allegations  that  plaintifb 
had  taken  no  license  from  the  government  for  distilling  whisky, 
and  that  they  effected  insurance  in  other  companies  as  brew* 
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era  and  maltsters  withoat  disclosing  their  operations  as  distil- 
lers, or  that  they  had  made  false  representations  on  the  subject 
to  Mr.  McFadden  as  agent  of  other  companies,  the  evidence 
was  properly  rejected,  for  manifestly  these  topics  of  inquiry 
were  irrelevant  to  the  present  issue.  So  was  the  proposition 
to  prove  the  classification  of  risks  and  rates  of  insurance  in 
other  companies.  In  a  word,  the  bills  of  exception  to  evidence 
present  no  ground  for  reversing  the  judgment. 

And  the  errors  assigned  upon  the  charge  all  resolve  them* 
selves  into  two  questions:  1.  Whether  the  company  had  notice 
of  the  intended  distilling  operations  before  the  policy  in  suit 
was  issued;  and  2.  Whether  the  whisky  on  hand  at  the  time 
of  the  fire  was  a  violation  of  any  of  the  covenants  of  the 
assured. 

The  first  was  a  question  of  feu^t.  If  it  had  not  been  found 
for  the  plaintiffs  it  would  have  been  fatal  to  their  action, 
because  under  the  conditions  of  the  policy  they  could  not  in- 
crease the  risk  after  the  policy  issued,  without  notice  to  the 
company  and  an  indorsement  thereof  on  the  policy.  There 
was  no  such  indorsement,  and  the  only  way  to  excuse  the 
want  of  it  was  to  prove  that  distilling  had  been  added  to  the 
business  of  brewing  before  the  policy  issued,  and  consequentiy 
that  it  was  one  of  the  risks  intended  to  be  insured. 

The  evidence  upon  this  point  was  conflicting,  Qardner,  the 
agent,  denying  that  he  knew  that  plaintiffs  intended  to  add 
the  business  of  distilling  whisky  to  their  appropriate  business, 
but  several  other  witnesses  proved  him  there  inspecting  the 
premises  in  November,  1863,  when  all  the  arrangements  for 
distilling  were  pointed  out  and  explained  to  him.  One  of 
these  witnesses,  Robert  Watson,  speaking  of  Gardner's  visit  in 
November,  1863,  says:  "He  came  there  to  see  around;  I  showed 
him  around.  He  inspected  the  building;  showed  him  the 
mash-tubs;  showed  him  where  we  were  going  to  move  the 
boiler.  I  had  then  ordered  a  new  boiler,  and  showed  him 
where  we  were  going  to  set  it.  The  still  was  there;  it  had  been 
put  up  the  month  before.  I  showed  him  the  old  mash-tub  and 
the  new  (me,  and  where  we  mashed  the  grains  and  took  the 
extract  out  of  them  for  making  whisky.  I  think  it  was  some 
three  or  four  weeks  before  the  policy  of  December  5,  1863,  was 
taken  out.''  On  his  cross-examination  this  witness  said  he 
^  did  not  tell  Gardner  we  were  then  distilling  whisky,  but  I 
told  him  that  we  were  going  to  do  it,  and  showed  him  the 
uaohineiy  we  were  putting  up." 
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Other  witneeses  testified  to  the  same  effect,  bo  that  the  court 
had  the  right  to  submit  the  question  of  notice,  and  the  jury  to 
find  it  as  they  did.  And  notice  to  ibe  i^nt  ^as  notice  to  the 
company;  but  was  it  prior  to  the  policy  in  suit? 

On  tUs  point,  there  is  a  little  intricacy  in  the  dates  of  the 
several  policies.  The  first  policy  on  the  Phoenix  Brewery 
issued  December  5,  1862,  for  five  thousand  dollars,  at  one 
year.  By  indorsement  on  the  policy  made  in  Deo^nber,  1868, 
this  risk  was  renewed  for  a  year,  to  expire  December  5,  1864. 
On  the  2d  of  December,  1864,  the  plaintifib  took  another 
policy  for  five  thousand  dollars  on  "barley  and  malt  con- 
tained in  assured's  malt-house  and  brewery,  known  as  Phoenix 
Brewery,"  to  expire  on  the  29th  of  November,  1865.  On  the 
5th  of  December,  1864,  an  indorsement  was  made  upon  the 
last-named  policy  by  which  an  additional  risk  of  five  thousand 
dollars  ui)on  the  same  barley  and  malt  was  taken  in  considera* 
tion  of  an  additional  premium  paid.  It  would  seem  that  this 
was  a  continuation  of,  or  rather  a  substitution  for,  the  policy 
of  1862,  and  the  renewal  of  1863.  It  is  upon  this  policy  of  the 
2d  and  5th  of  December,  1864,  for  ten  thousand  dollars,  that 
the  suit  is  brought. 

Now,  if  tliis  policy,  or  the  renewal  of  the  policy  of  1862 
made  in  December,  1863,  was  granted  with  the  full  knowl- 
edge of  the  agent  of  the  company  that  distilling  whisky  was 
to  be  carried  on  in  the  brewery,  the  conditions  about  indorse- 
ment of  notices  have  no  application,  and  the  company  have 
no  ground  to  allege  an  increase  of  risk:  Oirard  Fire  Jfw.  Co, 
V.  Stephenson,  37  Pa.  St.  298  [78  Am.  Dec.  423]. 

The  condition  or  covenant  is,  that  without  notice  indorsee 
upon  the  policy  the  risk  shall  not  be  increased  ''during  the 
continuance  of  the  insurance."  But  where  a  policy  is  for  a 
year,  and  then  is  renewed,  and  then  is  substituted  by  a  new 
policy,  and  the  assumption  of  an  additional  risk  by  indorse* 
ment  on  such  new  policy,  notice  of  an  increased  risk  given 
before  the  renewal  of  the  original  policy  runs  through  all  the 
subsequent  insurances.  The  company  must  be  held,  there- 
fore, to  have  assumed  these  subsequent  risks  upon  the  barley 
and  malt  with  their  eyes  wide  open  to  the  fact  that  distilling 
whisky,  as  well  as  brewing  ale,  was  carried  on  in  the  Phcenix 
Brewery. 

2.  It  appeared  in  evidence  that  there  were  two  barrds  of 
whisky  near  the  still,  and  a  considerable  quantity,  perhaps 
Ihirty  barrels,  stored  in  the  cellar  at  the  time  of  the  fire,  which 
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the  ooaii  treated  as  a  natural  and  necesBaiy  inddent  to  tlie 
bosiness  of  distilling.  Although  the  fiie  did  not  originate 
firom  this  whisky,  nor  £pom  the  distillery  business  in  any  of 
its  parts,  this  atiswer  of  the  court  is  assigned  for  error  on  the 
ground  that  there  was  no  proof  of  a  custom  among  distillers 
to  retain  in  their  distillery  so  large  a  quantity  of  the  manu- 
factured article.  We  believe  that  distillers  do  not  always 
have  warehouses  for  storing  their  liquors  in,  and  where  the 
business  is  only  incidental  to  that  of  brewing,  such  a  ware- 
house could  hardly  be  expected.  Nor  do  we  know  that  thirty 
or  forty  barrels  of  whisky  are  an  unusual  quantity  for  a  dis- 
tiller to  have  on  hand  in  his  distillery.  The  court  said  it  was 
a  natural  incident  of  the  business,  and  we  are  bound  to  be* 
lieve  it  until  the  contrary  is  shown.  Had  there  been  any 
evidence  of  the  custom  of  distillers,  it  would  have  raised  a 
question  for  the  jury;  but  without  such  evidence,  there  was 
nothing  to  submit  to  the  jury  on  this  head,  and  non  catMU 
that  the  court  erred  in  what  they  said. 
The  judgment  is  afi&rmed. 

EvcDBfCDi  or  Vbaqm  aw  Insubavoi  Gompasxb  to  Cbabob  CiBXADr 
Ratxb  under  stated  conditione  lias  been  eonaidered  relerant  as  **"*^'"g  to 
■how  knowledge  by  UDnranoe  company  of  oiioanistanoes  modifying  the  liak: 
See  Ooyw  ▼.  Mdm€  /am.  Co.,  71  Am.  Dea  636^  note  638,  G38,  referxing  to 
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Ihsubaiioi  GoxPAHTy  and  upon  which  exnmination  the  poliay  of  inwinmoe  ia 
iamied,  is  ohacgeahle  to  the  oompany:  B^al  ▼.  Park  Fire  /at.  Co,,  82  Am. 
Dao.  719^  note  792,  728;  A^rm  t.  Hariford  Fire  /m.  Cb.»  85  Id.  663^  noU 


Kbbleb  V.  Taylor. 

168  PmniSTLTAHlA  Stati,  407.J 

Oovraaor  ni  Ba&OAm  ov  Tsulde,  nr  Which  BssiaiunMr  n  r^w^ff''«y 

neither  to  time  nor  space,  is  nnreasonable  and  Toid. 
Equm  WILL  vor  Eswobcm  Contbacis  m  RnrTBAnrr  ov  Trad^  evas 
thoDf^  good  at  law,  if  their  tanns  are  at  all  hard  or  oven  oomplex. 

Bill  tar  specific  performance.    The  opinion  states  the  £eu;ta 
S.  HarpeTy  J.  Veechj  and  C  B,  M,  Smith,  for  the  appellant. 
W,  B.  RodgerSy  for  the  appellee. 

By  Gourt,  Woqdwabd,  C.  J.    We  agree  with  the  plaintiff's 
eoonsel  in  the  construction  of  the  oontraot  upon  which  this 
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luit  is  foQnded.  Eeeler,  being  a  manufacturer  of  platform 
scales,  and  Taylor,  a  mechanic,  but  not  skilled  in  the  mys- 
teries of  that  particular  manufacture,  came  together  in  a  writ* 
ten  agreement,  whereby  Keeler  agreed  to  instruct  Taylor  in 
the  art  of  making  platform  scales,  and  to  employ  him  in  that 
business  at  $1.75  per  day. 

Taylor  on  his  part  engaged  to  attend  faithfully  to  Keeler's 
interests  whilst  so  employed,  and  to  pay  Keeler,  or  his  legal 
representatives,  fifty  dollars  for  each  and  every  of  sal  1  scales 
which  he,  Taylor,  should  thereafter  make  for  any  other  person 
than  Keeler,  except  with  Keeler's  written  consent,  or  which 
shall  be  so  made  in  consequence  of  Taylor's  imparting  infor- 
mation to  others. 

Taylor  worked  with  Keeler  seven  years,  and  then  set  up  for 
himself  in  the  manufacture  of  scales,  and  this  bill  in  equity  is 
brought  to  compel  him  to  account  to  Keeler  at  the  rate  of  fifty 
dollars  for  every  pair  of  scales  he  has  manufactured  on  his 
own  account.  Not  only  is  the  plaintifT's  case  within  the 
terms  of  the  contract,  but  he  and  his  personal  representatives 
will  have  a  right  to  call  on  Taylor  for  all  his  lifetime  to  ac- 
count for  every  pair  of  scales  he  makes  himself,  or  which  shall 
be  made  by  any  person  instructed  by  him.  It  is  a  tax  or 
duty  levied  upon  Taylor,  not  merely  for  his  own  industry  for 
life,  but  for  the  industry  of  all  who  may  derive  their  informa* 
tion  from  him.     Such  is  the  import  of  the  agreement. 

The  plaintifl^'s  bill  is  virtually  for  the  specific  execution  of 
this  agreement.  The  district  court  dismissed  the  bill  without 
giving  any  reasons,  and  on  appeal  we  are  asked  to  restore  it, 
and  to  decree  an  account  in  favor  of  the  plaintifif. 

We  are  of  opinion  that  the  contract  was  in  restraint  of  trade 
and  industry,  and  therefore  that  the  bill  was  properly  dis* 
missed. 

The  general  rule  is,  that  all  restraints  of  trade,  if  nothing 
more  appear,  are  bad.  This  was  the  rule  laid  down  in  the 
famous  case  of  Mitchel  v.  Reynolds,  1  P.  Wms.  181.  But  to  this 
general  rule  there  are  some  exceptions;  as,  if  the  restraint 
be  only  particular  in  respect  to  time  or  place,  and  there  be  a 
good  consideration  given  to  the  party  restrained.  Such,  in* 
deed,  was  the  case  of  Mitchel  v.  Reynolds^  supra.  It  was  debt 
on  bond,  the  condition  of  which  bound  the  defendant  not  to 
exercise  the  trade  of  a  baker  within  the  parish  of  St  Andrew's, 
Holbom,  for  the  term  of  five  years,  and  this  was  held  to  be 
partial  in  respect  both  of  time  and  place.     Such  partial  re- 
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Btraintfl  were  upheld  in  Chesman  v.  Nainby^  2  Strange,  730; 
Clerke  y.  Camera  Cas.  i.  Hardw.  53,  where  a  bond  was  condi- 
tioned not  to  carry  on  trade  in  the  city  of  Westminster;  in 
Davis  ▼.  McuoUj  6  Term  Rep.  118;  and  in  Bunn  v.  Guy,  4 
East,  190,  where  an  attorney  bound  himself  not  to  practice 
law  within  London,  and  150  miles  from  thence. 

But  such  partial  restraints  only  make  the  bond  good  at  law. 
Equity  is  loth  even  then  to  enforce  them,  and  will  not  do  so 
if  the  terms  be  at  all  hard,  or  even  complex:  Kimberly  v.  Jen- 
fUngSf  1  Sim.  340.  But  if  the  restraint  be  general,  that  is,  not 
limited  to  a  reasonable  time  and  district,  it  is  void  at  law,  and 
of  course  will  not  be  enforced  in  equity. 

In  the  reign  of  Henry  V.,  a  plaintiff  brought  an  action 
against  a  dyer,  upon  a  bond  whereby  the  latter  bound  him- 
self not  to  use  or  exercise  his  craft  or  trade  of  dyeing;  and 
Hull,  J.,  as  soon  as  he  had  heard  the  bond  read,  declared  it 
was  contrary  to  the  common  law,  and  swore  on  the  bench,  by 
a  big  oath,  that  if  the  plaintiff  had  been  present  in  court  he 
would  have  sent  him  to  prison  until  he  paid  a  fine  to  the 
king:  1  Smith's  Lead.  Cas.  616;  Addison  on  Contracts,  99. 
The  law,  said  Best,  C.  J.,  in  Home  y.  Ashfordj  3  Bing.  328, 
will  not  permit  any  one  to  restrain  a  person  from  doing  what 
bis  own  interest  and  the  public  welfare  demand  that  he 
should  do.  Any  deed,  therefore,  by  which  a  person  binds 
himself  not  to  employ  his  talents,  his  industry,  or  his  capital 
in  any  useful  undertaking  in  the  kingdom,  would  be  void. 

The  cases  are  fully  collected  in  Smith's  note  to  Mitchell  v. 
Reynolds,  1  Smith's  Lead.  Cas.  171,  and  from  them  it  will 
be  seen  that  all  such  contracts,  to  be  good  at  law,  must  be 
founded  in  a  valuable  consideration,  must  be  reasonable,  and 
must  impose  no  general  restraint  upon  trade  and  industry. 

Now,  admitting  that  the  agreement  in  this  case  was  founded 
in  a  sufficient  consideration,  is  it  reasonable  to  impose  such  a 
tribute  upon  the  labor  of  a  mechanic?  Is  not  its  direct  ten- 
dency such  as  to  restrain  his  skiU  in  a  useful  art?  And  even 
if  at  law  damages  might  be  recovered  for  breach  of  such  a 
contract,  ought  a  court  of  equity  to  enforce  it? 

According  to  the  doctrine  of  the  cases,  these  questions  will 
admit  of  no  answers  that  are  favorable  to  the  plaintiff.  He 
was  not  the  inventor  and  patentee  of  scales,  selling  his  rights 
to  another.  Nothing  of  that  sort  appears  in  the  case.  It  was 
a  sale  merely  of  his  handicraft;  and  whilst  the  parties  were 
free  to  fi:^  their  own  valuation  of  that,  a  contract  that  re- 
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strained  thja  industry  of  the  defendant,  not  in  a  particnlar 
locality,  but  everywhere,  not  for  a  specified  period,  bat  far  a 
lifetime,  was  contrary  to  public  policy  and  void. 

If  it  were  not  void,  however,  a  chancellor  would  regard  the 
hardship  of  the  bargain  and  the  prejudice  to  the  public,  and 
would  withhold  his  hand  from  enforcing  it,  for  such  decraos  are 
always  of  grace,  and  not  of  right. 

The  decree  is  affirmed. 


OoNnuora  ni  BmBADrr  of  Ttjom  GsraaiiXT,  aad  whoi  valid:  8m 
Taylor  ▼.  Bkmekofd,  90  Am.  Dm.  203»  and  note,  and  tlia  aztandad  noto  to 
Angier  v.  Webber,  03  Id.,  HiiimnMiing  tha  whola  sabjaot  The  principal  caaa 
la  citad  in  JforrU  Btm  Coal  Oo.  ▼.  Barda^  Coal  Co..  68  Pa.  8t  ISSi,  to  ilia 
point  that  tha  ganaial  mla  is  that  all  reatrainte  of  trade,  if  nothing  more  ap> 
paar,  are  bad.  It  ia  also  raf erred  to  hora,  aa  stating,  ganeralty,  tha  ooRoet 
prindpla  applioabla  to  thia  anbjaot  It  ia  also  citad  in  Wrigkt  ▼.  Jjydny  SS 
Oal.  358,  to  the  affect  that  if  tha  laatraint  ba  geaamalp  not  Umitad  to  a  n»- 
aonaUa  time  and  district,  tha  contract  is  void  at  Liw,  and  of  coarse  not  an> 
f orcaaUa  in  oqpitj. 


PrrrsBUBGH,  Fobt  Wayne,  and  Ohioago  Bailwat 

Company  v.  Hinds. 

L68  PaWMSTLYAHIA  8TATB,  612.1 

DooTRDis  ov  Bkpokiueat  Supskiob  has  No  AmjOATKur  to  tha  lalatioa 
axisting  between  a  common  carrier  and  passenger. 

CoMM cur  Oahboie  n  Liablb  iob  IirjuBm  to  Passin cnaa  cnlj  when  tha 
injnriea  are  the  resoH  of  negligence  on  part  of  carrier. 

Common  Cabbebb  must  havb  and  Usb  All  Mbams  to  Pbxvbrt  injnriss 
to  passenger  from  any  danger  that  can  reaaonably  be  anticipated. 

Gomf OM  Cabboeb  s  kot  Ll^blb  iob  Imjubibs  to  Passsnobbs  reaolting 
from  ocennanoes  that  aoold  not  leaaonahly  be  forsaeon. 

OomioH  Cabbibb  u  hot  IjIABlb  iob  Injubt  to  Pasbencsb  aaaaed  duiqg 
a  fight  between  a  mob  or  riotous  crowd  which»  at  a  regolar  fftntiirn, 
mahed  upon  the  cars  in  such  numbers  as  to  defy  the  power  of  the  con- 
dnctor  to  Msist;  tfaoagfa  if  the  condnctor,  with  the  forces  at  his  com- 
mand,  could  hare  reaisted  and  prerented  the  fight  or  the  aatvy  of  the 
improper  perscns,  knowing  them  to  ba  sooh,  npcn  tha  tam^  tha  mla 
might  be  otherwiaa;  and  whether  he  coold  haye  done  so  ia  prcpatly  * 
qnestion  for  the  jory. 

Action  against  oommon  carrier  for  damages  far  penwud 
ixguries  Boflfored  while  riding  npon  defendanUi'  trmin.  The 
opinion  states  the  ftusts. 

/.  H.  Hampton^  for  the  plaintiff  in  error. 
T.  M.  MarshaU^  for  the  defendants  in  error. 
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By  Court,  Woodward,  C.  J.  The  action  is  for  an  iiyiuy 
fiustained  by  the  plaintiff's  wife  whilst  she  was  a  passengw  in 
the  cars  of  the  defendants;  and  what  is  peculiar  in  the  case 
is  the  fact  that  the  injury  was  not  occasioned  by  defective 
machinery  or  cars  or  road,  or  by  anything  that  pertained 
properly  to  their  business  as  transporters,  but  was  caused  by 
the  fighting  of  passengers  among  themselves.  Drunken  and 
quarrelsome  men  intruded  into  the  ladies'  car  in  great  num- 
bers whilst  the  train  stopped  at  Beaver  station,  and  in  the 
ilisgraceful  fight  which  ensued  among  them,  the  plaintiff's 
arm  was  broken,  and  for  this  the  railroad  company  is  sued. 
Had  the  suit  been  against  the  riotous  men  who  did  the  mis- 
chief, the  right  of  recovery  would  have  been  undoubted,  for  it 
is  not  more  the  duty  of  railroad  companies  to  transport  their 
passengers  safely  than  it  is  the  duty  of  passengers  to  behave 
in  a  quiet  and  orderly  manner.  This  is  a  duty  which  pas- 
sengers owe  both  to  the  company  and  to  fellow-passengers,  and 
when  one  is  injured  by  neglect  of  this  duty,  the  wrong-doer 
should  respond  in  damages.  But  in  such  a  case,  is  the  com- 
pany liable? 

There  is  no  such  privity  between  the  company  and  the  dis- 
orderly passenger  as  to  make  them  liable  on  the  principle  of 
respoThdeat  tuperior.  The  only  ground  on  which  they  can  be 
charged  is  a  [violation  of  the  contract  they  made  with  the 
injured  party.  They  undertook  to  carry  the  plaintiff  safely, 
and  so  negligently  performed  this  contract  that  she  was  in- 
jured. This  is  the  ground  of  her  action, — it  can  rest  upon  no 
other.  The  negligence  of  the  company  or  of  their  officers  in 
charge  of  the  train  is  the  gist  of  the  action,  and  so  it  is  laid 
in  the  declaration.  And  this  question  of  negligence  was  sub- 
mitted to  the  jury  in  a  manner  of  which  the  company  have 
no  reason  to  complain.  The  only  question  for  us  as  a  court 
of  error,  therefore,  is,  whether  the  base  was,  upon  the  whole, 
one  that  ought  to  have  been  submitted.  The  manner  of  the 
submission  having  been  unexceptionable,  was  there  error  in 
the  fact  of  submission? 

The  learned  judge  reduced  the  case  to  three  propositions: 
he  said  the  plaintiff  claims  to  recover, — 1.  Because  the  evi- 
dence shows  that  the  conductor  did  not  do  his  duty  at  Beaver 
station,  by  allowing  improper  persons  to  get  on  the  cars; 

2.  Because  he  allowed  more  persons  than  was  proper  under 
the  circumstances  to  get  on  the  train,  and  to  remain  upon  it; 

3.  That  he  did  not  do  what  he  could  and  ought  to  have  done 
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to  put  a  8top  to  the  fighting  upon  the  train,  which  resulted  in 
the  plaintiff's  injury. 

As  to  the  first  of  the  above  propositions,  the  judge  referred 
the  evidence  to  the  jury,  especially  with  a  view  to  the  question 
whether  the  disorderly  character  of  the  men  at  Beaver  station 
had  fallen  under  the  conductor's  observation  so  as  to  induce  a 
reasonable  man  to  apprehend  danger  to  the  safety  of  the  pas- 
sengers. 

The  evidence  on  this  point  was  conflicting,  but  it  must  be 
assumed  that  the  verdict  has  established  the  conclusion  that 
the  conductor  knew  that  drunken  men  were  getting  into  the 
oars.  Let  it  be  granted  also  as  a  conclusion  of  law  that  a  con- 
ductor is  culpably  negligent  who  admits  drunken  and  quar- 
relsome men  into  a  passenger-car.    What  then? 

The  case  shows  that  an  agricultural  fair  was  in  progress  in 
the  vicinity  of  Beaver  station;  that  an  excited  crowd  assem- 
bled at  the  station,  rushed  upon  the  cars  in  such  numbers  as 
to  defy  the  resisting  power  at  the  disposal  of  the  conductor; 
and  that  the  man  who  commenced  the  fight  sprung  upon  the 
platform  of  the  hindmost  car  after  they  were  in  motion. 

Of  what  consequence,  then,  was  the  fact  that  the  conductor 
knew  these  were  improper  passengers?  It  is  not  the  case  of 
a  voluntary  reception  of  such  passengers.  If  it  were,  thene 
would  be  great  force  in  the  point,  for  more  improper  conduct 
could  scarcely  be  imagined  in  the  conductor  of  a  train  than 
voluntarily  to  receive  and  introduce  among  quiet  passengers, 
and  particularly  ladies,  a  mob  of  drunken  rowdies.  But  the 
oase  is  that  of  a  mob  rushing  with  such  violence  and  in  such 
numbers  upon  the  cars  as  to  overwhelm  the  conductor  as  well 
as  the  passengers. 

It  is  not  the  duty  of  railroad  companies  to  furnish  their 
trains  with  a  police  force  adequate  to  such  emergencies.  They 
are  bound  to  furnish  men  enough  for  the  ordinary  demands  of 
transportation,  but  they  are  not  bound  to  anticipate  or  provide 
for  such  an  unusual  occurrence  as  that  under  consideration. 

When  passengers  purchase  their  tickets  and  take  their  seats, 
they  know  that  the  train  is  furnished  with  the  proper  hands 
for  the  conduct  of  the  train,  but  not  with  a  police  force  suffi- 
cient to  quell  mobs  by  the  wayside.  No  such  element  enten 
into  the  implied  contact.  It  is  one  of  the  incidental  risks 
which  all  who  travel  must  take  upon  themselves,  and  it  is  not 
reasonable  that  a  passenger  should  throw  it  upon  the  trans* 
porter. 


1866.]  PiTTBBUBGH  ETC.  R.  R.  Co.  «.  HiNM.  227 

These  obeervationB  are  equally  applicable  to  the  Becond 
propoeitioii.  The  conductor  did  not  '^  allow  "  improper  num- 
bers, no  more  than  improper  characters,  to  get  upon  the  cars. 
He  says  he  took  no  fare  from  them,  and  in  no  manner  recog* 
nized  them  as  passengers.  To  allow  undue  numbers  to  enter 
a  car  is  a  great  wrong,  almost  as  great  as  knowingly  to  intro- 
duce persons  of  improper  character;  and  in  a  suitable  case,  we 
would  not  hesitate  to  chastise  the  practice  severely.  But  this 
is  not  a  case  in  which  the  conductor  had  any  volition  what- 
ever in  respect  either  of  numbers  or  characters.  He  was 
simply  overmastered;  and  the  only  ground  upon  which  the 
plaintiff  could  charge  negligence  upon  the  company  would  be 
in  not  furnishing  the  conductor  with  a  counter-force  sufficient 
to  repel  the  intruders.  This  was  not  the  ground  assumed  by 
the  plaintiff;  and  it  would  scarcely  have  been  maintainable 
had  it  been  assumed. 

Taking  the  case  as  it  is  presented  in  the  evidence,  we  think 
it  was  error  for  the  court  to  submit  the  cause  to  the  jury  on 
these  two  grounds.  But  upon  the  third  ground  we  think  the 
cause  was  properly  submitted. 

If  the  conductor  did  not  do  all  he  could  to  stop  the  fighting, 
there  was  negligence.  Whilst  a  conductor  is  not  provided 
with  a  force  sufficient  to  resist  such  a  raid  as  was  made  upon 
the  train  in  this  instance,  he  has,  nevertheless,  large  powers 
at  his  disposal,  and  if  properly  used,  they  are  generally  suffi- 
cient to  preserve  order  within  the  cars,  and  to  expel  disturbers 
of  the  peace.  His  official  character  and  position  are  a  power. 
Then  he  may  stop  the  train  and  call  to  his  assistance  the 
engineer,  the  fireman,  all  the  brakesmen,  and  such  passen- 
gers as  are  willing  to  lend  a  helping  hand;  and  it  must  be  a 
very  formidable  mob  indeed — more  formidable  than  we  have 
reason  to  believe  had  obtruded  into  these  cars — that  can  resist 
such  a  force.  Until,  at  least,  he  has  put  forth  the  forces  at 
his  disposal,  no  conductor  has  a  right  to  abandon  the  scene  of 
conflict.  To  keep  his  train  in  motion  and  busy  himself  with 
collecting  fares  in  forward  cars  whilst  a  general  fight  was 
raging  in  the  rearmost  car,  where  the  lady  passengers  had 
been  placed,  was  to  fall  far  short  of  his  duty.  Nor  did  his 
exhortation  to  the  passengers  to  throw  the  fighters  out  come 
up  to  the  demands  of  the  hour.  He  should  have  led  the  way, 
and  no  doubt  passengers  and  hands  would  have  followed  his 
lead.  He  should  have  stopped  the  train,  and  hewed  a  pas- 
sage through  the  intrusive  mass  until  he  had  expelled  the 
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rioten^  or  haye  demonstratod  by  an  •amest  expttiment  that 
the  pndfBfftaking  mm  impoaeibla. 

Su<^  aisa  the  impreMdooa  whioh.  thia  novel  case  haa  made 
upon  our  miuda.  We  think  there  waa  emr  in  oabmitting  the 
case  upon  the  first  two  pnq^KMdtions,  but  none  in  aubmittmg  it 
on  the  third;  and  if  the  reeord  abowed  that  the  jury  decided 
it  upon  thia  latter  ground|  the  judgment  ooold  be  aflBrmed. 
But  inasmuoh  aa  the  error  we  find  upon  the  reeoid  may  have 
Infected  the  Teidict,  the  judgmeint  mnit  be  rovened,  and  a 
vmiir$facia$  d$  fieto  awarded. 


n  MS  Iwnmaa  or  BAnrrr  <v  FiaHmaa^  and  h 
lUUe  l«r  InJoziM  to  pawmigwri  only  when  the  xajnriM  im  the  rowilt  ol 
ligenoe:  Sao  ItigtUU  ▼.  BSlSf  43  Am.  Deo.  845,  note  S85^  wheio  the 
is  diaooMed  st  langtli  wad.  mmy  oMCi  axe  eiled.  N^^Kganoa^  fai  tida 
Hotkf  ia  the  ahaenoa  oi  the  y^-fawii^  akitt  aiiiad  fay  the  fcigiM>»t  TJaslanoa;  and 
when  the  injnry  oan  be  traoed  to  the  Uck  of  theaa  qaalitiaa,  ^  eairiar  ia 
made  liahle:  Hegmmi  ▼.  Wtiiem  R.  S.  Cbiji./ 64  Id.  617,  and  note  A21-II2& 
The  principal  oaae  ia  dted  in  OarfmUr  ▼.  Bodom  md  Albcm^  R,  B,  Cbi.  84 
Hnn»  Ifflf  to  the  point  that  tiiere  ia  no  aoeh  pmity  between  n  laibaid  eom- 
pAny  and  a  paaaengar  aa  ta  nnka  the  company  liahle  for  Ilia  wxongfid  acta  d 
other  paaaengera.  It  ia  dted,  alao^  hi  the  caaa  oi  Bmmom  ▼.  Kem  Be^wd^ 
Fi^MMortL  amd  Ntudnebd  (fff*«f«^^?«f  Oonpamt,  97  Maaa.  860.  to  Ilia  effect  that 
n  railroad  company  ia  not  boond  to  provide  for  or  antidpata  eztraordinaiy 
ocooirencaa;  and  in  Brycmi  ▼.  Bkk,  106  Id.  180;  to  the  point  tint  paaaangen 
ooatcMt^  not  marely  lor  traiiipoi^tionf  Dat  alao  for  food  tMatmanl^  and 
agaiMt  pnaawJ  rodaMaa  and  wanton  hitnfiMaaa  with  thdr 
by  tha  oaniav  or  Ua  afanta  aiiployed  ia  the  BMaafMMft  «l  the 


OAS£S 


STTPEEME   COUBT 


BHODE  IBULND. 


GiujAT  f^.  Pawtuoket  Mutual   Fibb   Isrl  Go. 

CkAVOB  iH  OoBBmoH  or  Inbobxd  PBonDEiT.  — A  MUbig  comipiid  m  • 
dwoDing-hoaM  wu  iamred  m  nch,  the  policy  ffOfidiiig  llwt  if  tka  om- 
dHioii  or  cireiunflteiioeB  of  the  proper^  eheuld  be  so  ohei^eil  by  the  eel 
el  tfae  iiiBored  m  meterially  to  inortaae  the  xuk,  the  polioy  ■honld  be- 
oome  Yoid,  imleM  the  ooosent  of  the  insnrer  to  the  obaoge  wu  obteined: 
HeU,  thftt  the  noa-occnpstioii  of  the  bulding  for  a  yeer  prnr  to  il>  de- 
■tmetun  l^  fire  wu  not  a  ehaage  wsthin  the  Tiwinlng  ef  the  eaodiliua 
In  the  policy. 

^mMmmMMMV  u(  APPUOATUUr  JOB   ImOKAVOB  THAT   F^OLimB  TCft   SZXDT- 

QUjssDfO  Fxu  were  »  "  foroe-piiiiq»  and  mbnndenoe  of  wmter "  is  not  n 
eontmning  warranty*  bat  only  that  >ach  were  the  faeilitiae  at  the  time 
ef  tiie  ineiiranoe. 
BaooQHxncnr  or  Poejot  bt  ImTsm  am  Vmud  Lmntxaaant,  after  knowl- 
edge of  a  breach  of  a  eondition  in  tfae  poliaj  u  to  a  aale  or  tranifer  el 
the  insured  premiaei^  binds  the  insorer,  and  renders  the  policy  ralid  and 


MonoN  for  a  new  trial  of  an  aotioa  upon  a  policy  of  in- 
aorance  against  loea  by  fixe.  The  material  fiicts  appear  in  the 
opinion. 

Blodgei  and  Eam$$f  tot  ihe  defendant 

Cwrreyy  for  the  plaintifll 

By  Cioorty  Bbayton,  J.  The  ground  for  new  trial  firal 
assigned  is,  that  the  dwelling4ioose,  insured  as  such  and  occu- 
pied as  a  dwelling  at  the  time  of  insurance,  had  for  a  long 
time  before  the  fire  beai  entirely  unoccupied.  The  defendants 
were  not  permitted  to  prove  that  the  assured  had  given  them 
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no  notice  of  that  fact;  and  the  defendants  say  that  such  ne- 
glect to  give  such  notice  was  a  breach  of  good  faith  on  the 
part  of  the  assured  which  rendered  the  policy  void, — that  it 
was  the  concealment  of  a  fact  material  to  the  risk. 

It  may  be  said  that  good  faith  forbids  either  party,  by  con- 
cealing what  he  probably  knows,  to  draw  the  other  into  a 
bargain  from  his  ignorance  of  that  fact  and  his  believing  the 
contrary.  The  rule  applies  to  the  inception  of  contracts  in 
all  cases,  and  if  the  question  were  now  whether  the  policy 
was  originally  void  on  the  ground  that  a  material  hd  had 
been  concealed,  the  objection  here  might  require  more  consid- 
eration. There  is  no  pretense,  however,  that  anything  was 
concealed  at  the  time  of  the  application  or  of  the  making  of 
the  policy.  What  is  claimed  here  is,  that  the  policy,  origi- 
nally valid,  has  become  void  by  the  fact  that  the  dwelling- 
house  has  since  been  unoccupied,  and  that  this  fact  was  not 
made  knoWn  to  the  insurer.  The  fact  of  non-occupation  would 
avoid  the  policy  equally  with  or  without  notice,  unless  upon 
such  notice  the  forfeiture  was  by  the  insurer  waived;  and  it 
would  be  for  the  plaintiff  to  prove  the  waiver,  and  so  to  prove 
notice.  The  question,  therefore,  is  not  sj  much  as  to  the  no- 
tice as  it  is  as  to  the  effect  of  non-occupation. 

The  point  is  also  made  by  tha  defendants,  and  they  say,  that 
the  fact  that  the  dwelling  was  not  occupied  by  any  person  for 
a  long  period  avoided  the  policy,  and  this  by  virtue  of  the 
eighth  article  of  the  by-laws  of  the  company,  which  provides 
that  '^when  the  condition  or  circumstances  of  the  property  in- 
sured shall  be  by  the  act  of  the  assured,  his  agent  or  tenant 
(in  any  wise),  so  changed  as  materially  to  increase  the  risk, 
the  policy  shall  become  void." 

The  original  application  asked  for  insurance  upon  the  ap- 
plicant's dwelling-house.  This  was  the  kind  of  property  pro- 
posed to  be  insured.  The  policy  would  not  cover  a  building 
of  any  other  description, — a  bam,  storehouse,  workshop,  mill, 
or  the  like;  and  were  the  dwelling-house  converted  into  either 
of  these,  the  policy  would  become  void..  It  must  continue  to 
answer  that  description  of  a  dwelling-house.  It  is  not  neces- 
sary to  the  description  that  it  should  at  the  time  have  a  ten- 
ant, or  that  at  all  times  thereafter  it  should  have  one.  But 
it  musj;  not  be  usually  occupied  in  any  other  mode.  Had  the 
house  been  unoccupied  at  the  time  of  the  policy,  it  is  agreed 
that  the  policy  would  still  be  vaUd.  Article  16  of  the  by-laws 
provides  that  'Hhe  mere  change  of  tenant,  when  no  change 
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of  occupation  takes  place,  shall  not  afifect  a  policy."  This 
dause  is  referred  to  in  the  argument  to  show  that  the  non-oo- 
capation  is  such  a  change  in  the  condition  and  circumstances 
wi  the  property  as  is  contemplated  in  the  eighth  by-law.  The 
language  does  not  seem  to  imply  that.  On  the  contrary,  it 
implies  that  it  is  not  every  change  of  circumstances,  though 
it  may  increase  the  risk,  that  is  tp  be  so  regarded, — as  a 
ehange  from  a  cautious,  careful  tenant  to  a  negligent  and  care- 
less one.  It  implies  also  that  it  is  not  every  change  aflTecting 
the  occupation  of  the  premises, — not  a  mere  cessation  of  occu- 
pation, — but  a  change  of  occupancy  which  can  only  be  by  an 
actual  occupancy  for  another  purpose. 

In  the  application  for  insurance,  this  question  was  put  by 
the  company:  ''What  are  the  facilities  for  extinguishing  fires?" 
The  answer  of  the  applicant  was:  ''A  force-pump  and  an 
abiuidance  of  water." 

The  policy  recites  that  Gilliat  has  made  application  for  in- 
surance, etc.,  upon  ''  the  property  described  in  application  Na 
5457,  which  forms  a  part  of  this  policy  warranty  by  the  as- 
sured, reference  being  had  thereto  for  description,  and  for  all 
ciher  matters  contained  therein,"  to  wit  (here  specifying  the 
buildings  insured).  It  is  claimed  that  the  answer, ''  A  force- 
pump  and  an  abundance  of  water,"  was  a  warranty  by  the  as- 
sured that  the  pump  should  at  all  times  during  the  policy  be 
in  good  working  order;  and  if  not  so  at  the  time  of  the  fire,  the 
policy  became  void,  and  the  plaintiff  has  no  right  to  recover. 
Treating  this  as  a  warranty,  it  must  be  strictiy  performed; 
and  if  it  be  held  as  a  warranty  that  the  pump  should  at  all 
times  thereafter  be  in  good  order,  a  failure  so  to  keep  it,  from 
whatever  cause  the  failure  might  happen,  would  avoid  the 
policy  and  prevent  a  recovery  &r  any  loss. 

But  while  the  warrantor  is  held  to  this  strict  performance  on 
his  part  of  the  thing  stipulated  to  be  performed,  yet  because  it 
might  work  hardship  where  there  was  entire  good  faith  and  an 
honest  purpose  fully  to  perform,  the  warranty  also  must  be 
strictly  construed,  and  his  engagement  is  not  to  be  extended 
by  construction  to  include  what  is  not  necessarily  implied  in 
the  terms  used.  The  question  here  is.  What  are  (in  the  pres- 
ent) the  facilities  for  extinguishing  fire?  The  answer  truly 
states  what  they  then  were.  Nothing  is  asked  as  to  the  future, 
at  least  expressly. 

The  company  had  put  other  questions  as  to  other  subjects. 
The  sixth  question  is :  "Are  the  stoves  or  other  apparatus  for 
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heating  or  using  fire  properly  seciired?"  That  is.  What  is  the 
present  security  against  fire?  But  the  question  does  not  stop 
here.  The  company  desire  an  engaeement  as  to  the  future 
security,  and  they  ask  farther:  '^  Will  yoo  engage  to  keep  them 

BO?" 

The  seventh  interrogatory,  whidi  is  upon  the  subject  of 
ashes  and  matches,  doe^  not  ask  at  all  of  the  present,  but 
seeks  a  stipulation  for  the  future,  and  asks:  ''Will  you  engage 
that  the  ashes  and  matches  in  and  around  your  buUding  shall 
be  kept  in  a  safe  place?"  In  these  the  company  insist  on  a^ 
promise  for  the  future.  It  shows  that  when  they  wish  informsr 
tion  as  to  the  present  they  ask  it,  and  when  they  require  a^ 
promise  for  the  future  they  put  the  question  to  insure  under  it, 
and  that  they  understood  that  a  question  as  to  the  presoit 
was  not  to  be  asked  as  one  directed  to  the  future.  To  construe 
the  answer  relied  on  by  the  defendants  to  be  a  warranty  to 
keep  the  pump  in  the  same  good  order  in  the  future  is  to  ex- 
tend it  to  a  subject  not  in  the  contemplation  of  the  parties. 

Gilliat,  the  original  insured,  conveyed  the  property  insured 
to  Alexander  Duncan  on  the  10th  ^  November,  1860,  and  it 
is  claimed  that  the  policy  became  from  thenceforth  void.  The 
eflect  of  this  alienation  would  have  been  what  the  defendants 
claim  had  there  been  no  provision  in  the  by*law8  of  the  com* 
pany  upon  the  subject,  and  but  for  this  provision  no  other 
person  than  the  original  insured  could  recover  upon  the  policy 
after  such  alienation.  The  by-law  (article  11)  is:  ''The  inter* 
est  of  the  insured  in  this  policy,  or  in  the  -ptofeitj  insured,  ia 
not  assignable  unless  by  consent  of  the  company  expressed  in 
writing;  and  in  case  of  any  transfer  or  terminatioQ  of  such 
interest  of  the  insured,  either  by  sale  or  otherwise,  without 
such  consent,  this  policy  shall  from  thenceforth  be  void." 
This  article,  by  implication,  continues  the  policy  in  full  force 
upon  the  condition  therdn  imposed,  viz.,  tiiat  notice  of  the 
alienation  shall  be  given  to  the  company,  and  that  the  assent 
of  the  company  shall  be  given  in  writing.  The  p<dicy  in  force 
after  this  assent  is  no  other  than  the  original  policy  made  to 
Gilliat,  and  the  premium  note  is  the  consideration  for  it.  The- 
lien,  whatever  it  was  before  alienation,  still  continues  upon 
the  property  insured.  Because  it  is  not  a  policy  newly  made 
to  the  assignee,  for  whose  benefit  the  assent  is  obtained,  it  is 
necessary  to  bring  suit  in  the  name  of  the  assignor. 

Now,  it  is  said  that  the  directors  of  the  company  never  gave 
their  assent  to  the  conveyance  of  this  property  finom  QiUiat  to 
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Duncan,  though  they  did  ezpraoB  their  consent  in  writfaig  to- 
the  snbeequent  conTeyanoet  from  Duncan  to  Bradley,  and 
from  Bradley  to  Greene,  for  whose  benefit  this  suit  is  brought. 
The  assent  of  the  directors  was  given  August  1, 1862.    Two- 
papers  were  then   presented  to  the  directors, — one  dated 
Augnat  1, 1862,  reciting  that  Duncan  had  conveyed  to  Brad- 
ley the  house  and  farm  formerly  owned  by  John  H.  Gilliat;. 
the  other  dated  August  1,  1863,  reciting  that  Bradley  had 
sold  the  same  premises  to  Greene.    On  these  the  directors 
indorsed  their  assent  in  writing.    Since  it  is  not  stated  in 
temMi  thai  Gilliat  had  conveyed  to  Duncan,  it  is  claimed  that 
no  notioe  was  given  of  that  transfer,  and  so  no  assent  to  that 
was  ever  given. 

Upon  appljing  to  them  tor  thdr  assent  under  the  by-law, 
the  applicant  had  but  one  purpose:  that  was  to  procure  tha^ 
assent  of  the  company  to  the  conveyance  to  him,  and  to  issue 
a  liTing  policy  for  his  benefit  upon  the  property  so  conveyed. 
That  purpose  could  not  be  unknown  to  the  directors.  If  he 
had  not  the  title  of  Gilliat,  his  application  was  useless  and  the 
assent  worthless.  The  directors  were  now  informed  that  the 
estate  of  Gilliat  had  passed  to  Greene,  and  they  consent  that 
the  policy  shall  be  good  notwithstanding.  It  is  hardly  con- 
ceivable that  they  could  have  understood  that  the  estate  was- 
bk  Greene,  and  jret  had  never  passed  from  Gilliat;  and  if  they 
did  not,  they  in  effect  consented  to  all  the  transfers  from  Gil- 
liat to  Greene.  They  at  least  waived  any  forfeiture  for  want 
of  prior  notice  of  the  first  conveyance,  and  agreed  that  it  was 
then  a  subsisting  policy.  The  cases  cited  show  that  want  of 
notice  may  foe  waived  by  acts  less  stringent:  Fro9t  v.  Saratoga- 
MtUnai  In$.  Cb.,  6  Denio,  154  [49  Am.  Dec.  234];  Hale  v. 
Unum  MiUikd  Fire  Ine.  Co.,  82  N.  H.  295  [64  Am.  Dec.  870]. 

There  is  no  /time  limited  in  the  by-laws  within  which  the 
notice  shall  be  given,  or  beyond  which  the  assent  shall  not  be 
given.  It  is  to  be  presumed  that  the  notice  will  be  prompt 
and  within  a  reasonable  time  tor  their  assent  When  notice 
given  shall  be  deemed  by  the  directors  unreasonable,  they  can 
reAise  compliance  and  withhold  their  consent.  But  it  is  too 
late  to  object  to  the  notice  after  the  consent  is  actually  given. 
It  is  a  waiver  of  all  objection  as  to  time. 

It  is  made  a  point  of  defense  to  this  acticm  that  the  policy 
has  not  been  assigned.  A  policy  of  insurance  is  not  by  law 
assignable  so  as  to  enable  an  assignee  to  sue  in  his  own  name. 
The  legal  interest  remains  in  the  original  assured  notwith-- 
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standing  the  assignment.  He  is  the  party  to  the  policy.  It 
18  only  the  equitable  interest  which  the  assignee  acquires;  but 
this  interest  will  be  nevertheless  protected. 

The  assignment,  all  that  the  law  allows  from  Oilliat  to 
Duncan,  was  effected  by  the  insertion  in  the  policy  itself  of 
ihe  clause  making  the  loss  payable  to  Duncan:  Braton  v. 
Hartford  In».  Co.,  5  R.  I.  394.  From  Duncan  to  Bradley  and 
^m  Bradley  to  Greene  the  policy  is  expressly  assigned,  and 
expressly  assented  to  by  the  directors. 

Though  we  think  the  value  of  the  property  destroyed  as 
found  by  the  jury  is  large,  and  goes  to  the  fuU  extent  of  the 
-evidence,  as  it  impresses  us,  we  do  not  see  sufficient  reason  to 
disturb  the  verdict  The  jury  could  not  fail  to  notice  that  the 
directors  by  the  policy  insured  the  sum  of  14,760  on  the  build- 
ing,  being  prohibited  from  insuring  more  than  three  fourths 
of  the  value. 

We  could  hardly  set  aside  a  verdict  because  the  jury,  upon 
all  the  evidence,  came  to  the  conclusion  that  the  directon 
were  nearly  right  in  their  estimate  of  the  value. 

New  trial  denied. 


J^wwacT  VTov  PoLZor  of  Alteraxiohs  in  insured  prmniteix  Padefford  ▼• 
immrcmoe  Cb.,  G7  Am.  Deo.  49S,  and  note  496. 

ImnTBiD  IS  Bound  to  Disglosx  Obavos  made  in  insured  propefty  wfaeai 
OtOKTi  y.  ffamiUim  etc.  Itu.  Cb.,  79  Am.  Dms.  744. 

MoBTOAas  18  Matkbial  Alteratioh  in  ownonhip  of  ptypertj  insured: 
Mimandi  v.  MutMoi  etc  Ina.  Od.,  79  Am.  ])eo..746;  and  see  Ocmid  ▼.  Tori 
OotM^  eie.  Ins.  Co.,  74  Id.  494. 

Wabbamtibs  is  Imbubanob  OoirrBAcra:  See  Fowler  y»  JStma  Fhrt  Int.  CSx, 
16  Am.  Deo.  462-471;  TebbetU  v.  HandUtm  etc.  /««.  Co.,  79  Id.  740;  Jficteal 
Fhrtlm.  Co,  ▼.  DeaU,  79 Id.  673;  StonU  ▼.  (%  JVre/fie.  Cx,  79 Id.  638»  and 
Mte  647;  Hough  r.  Cit^  Fire  Ins,  Co,,  76  Id.  681. 

Statkmbmt  Madb  bt  Ibsubxd  IB  SuBVBT  n  Wabbabtt  when  tke 
policy  refers  to  and  makes  the  survey  a  part  of  the  pbUpy:  JUpl^  ▼.  JSinm 
ina,  Co,,  86  Am.  Deo.  362»  and  note  370. 

DxaoRimoN  cm  Hocbb  in  PoLior  as  "Oooufibd  bt  Insubbd"  is  a  de- 
ecription  merely,  and  not  an  agreement  that  the  insured  will  oontfaioe  te 
«eeapy  it:  Jofoe  v.  Makie  Int.  Co,,  71  Am.  Deo.  636. 

Absionmbnt  of  Inbubabcb:  See  Nat,  Fin  In$,  Oo,  ▼.  Crme,  77  Am.  Dee. 
S89,  and  note  296. 

Ant  Matuual  Chanob  ib  Tulb,  ihouqr  not  bt  Alibbatiob»  will 
aroid  insoranoe  pdlioy  which  provides  that  any  alteration  or  change  in  the 
tide shaU  avoid  it:  Barmm  v.  Unkmeie,  Im,  Co.,  81  Am.  Deo.  668;  aad  note 
'664. 

Efibot  ot  Alibnation  to  Avoid  Poudt:  Apres  ▼.  Hwrtfbrd  Fin  Itm, 
Au,  86  Am.  Dec  663,  and  note  663. 
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insurer,  is  not  broken  by  a  dmniBe  of  part  of  th«  insiired  premiaaa:  Wm 
Bnuteh  Ins.  Co.  ▼.  Wef/hutdn,  80  Am.  Dec.  573,  and  aae  note  579. 

Waitkh  of  Conditions  in  Policiis  ov  Insuban<b;  what  amoonti  to: 
Apjey  V.  jEtna  Im.  Co.,  86  Am.  Deo.  362,  and  note  372. 

CojssBJFT  to  WArnnt  of  Ck>NDrnoN  in  Pouct  ov  LiauxAirci  Gimr  sr 
OxNXBAi.  AoKNT  of  the  company  at  the  request  of  its  local  agflnt»  who  does 
not  comxnnnicate  facts  within  his  knowledge  to  the  general  agflnt»  binds  the 
compaay:  Keeler  v.  Niagara  Fire  Im,  Co,,  84  Am.  Deo.  714. 

Thx  raiNOiPAL  CASS  u  CITED  to  the  point  that  the  courts  uniformly  re- 
hise  to  giro  a  construction  to  a  policy  of  insurance  which  will  create  a  oon« 
*»"«i"C  wairanty,  unless  the  terms  of  the  contract  are  so  ezplieit  that  it  Is 
■o*  snaosptible  of  any  other  roawmiMs  ooastrtt€lioB»  in  Bbtmtr  ▼•  Phamk 
Am.  Ok,  45  Wis.  64A. 


Taylor  v.  Pbokham. 

[8  Rhodu  Island,  140.] 

T6wv  18  NOT  LiABLB  UNDER  Statotb  requiring  towns  to  keep  highways  in 
''good  repair,**  for  an  injury  sustained  by  a  traveler  on  a  highway,  by 
the  fall  from  an  adjacent  building  of  a  sign  insecurely  fastened. 

Action  for  an  injury  soetained  by  the  plaintiff  from  the  fall 
upon  him  of  a  ehow-board  placed  near  the  sidewalk  of  a  high- 
way.   The  opinion  states  the  case. 

ColweU  and  B,  N.  Lapham^  for  the  defendant. 
Neville  and  Blake,  for  the  plaintiff. 

By  Court,  Bradley,  C.  J.  The  plaintiff,  passing  along  South 
Water  Street,  in  Providence,  was  injured  by  a  show-board, 
which,  having  been  placed  upon  land  adjacent  to  the  high- 
way, had  been  blown  down  by  a  high  wind  and  fell  upon  him. 
'He  recovered  a  verdict  for  five  thousand  five  hundred  dollars 
against  the  city,  and  a  motion  for  a  new  trial  is  now  made, 
founded  upon  alleged  errors  in  the  rulings  of  the  judge  trying 
the  case;  in  substance,  that  he  declined  to  instruct  the  jury 
that  the  city  would  not  be  liable  for  such  accidents, — 1.  Be- 
cause the  show-board  was  placed  by  a  third  party  outside  of 
the  street;  and  2.  Because  the  injury  was  caused  by  the  con« 
current  acts  of  such  party  and  of  the  city,  if  at  all  from  the 
fault  of  the  city. 

It  may  not  be  easy  to  classify  all  the  decisions  upon  the 
liability  t>f  towns  for  injuries  received  by  travelers  on  the 
highway;  but  we  are  of  opinion  that  those  which  are  most 
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analogous  to  the  case  at  bar  do  not  sustain  the  plamtiS 
Those  which  he  has  cited,  where  the  town  was  held  liable 
when  a  traveler  went  off  from  the  highway  against  a  poet,  or 
into  an  adjacent  cellar,  or  into  a  pond  off  a  steep  declivity, 
may  perhaps  be  all  sustained  upon  the  principle  that  it  is  the 
duty  of  the  town  to  proteet,  by  railings,  the  side  of  the  high- 
way, so  thai  a  traveler  using  proper  care  need  not  &11  upon 
dangers  immediately  adjacent.  The  court  in  which  most  ofj 
these  cases  have  been  decided  has  since  held  that  when  snow 
falls  from  an  adjoining  roof  upon  and  to  the  injury  of  a  trav- 
eler on  the  highway,  the  town  is  not  liable  to  pay  for  such 
injury:  Hixon  v.  CUy  of  LoweU^  13  Gray,  59.  The  same  eomt 
has  also  held  that  when  a  person  slips  and  falls  upon  the  steps 
of  a  building  contiguous  to  the  highway  and  upon  the  side- 
walk, the  sidewalk  and  the  steps  both  being  out  of  repair, 
still,  as  the  accident  haj^ned  from  the  concurrent  fiEiult  of 
the  town  and  a  third  party,  the  town  is  not  liable:  BoweU  v. 
Cityo/Z;oi00a,7Id.  100[66Am.  Dec.  464].  We  think  these 
cases  furnish  the  nearest  analogies  to  the  case  at  bar. 

This  liability  is  one  created  by  statute,  and  cannot  be  en- 
larged by  courts  beyond  the  scope  and  intention  of  the  statute; 
and  when  a  town  keeps  a  highway  in  order,  the  liability  for 
accidents  in  consequence  of  a  sign  being  insufficiently  fastened 
against  an  adjacent  building  was  not  intended  by  the  statute, 
we  think,  to  be  imposed  upon  the  town.  It  is  one  of  the  large 
class  of  accidents  to  which  a  traveler  upon  a  public  thorough- 
fare is  subjected,  though  the  town  may  have  done  its  whole 
duty  under  the  statute  in  regard  to  the  highway.  The  lia* 
bility  for  such  accidents  would  carry  with  it  an  equally 
extensive  authority.  The  towns  must  necessarily  have  a  cor- 
responding right  to  control  the  uses  of  property  adjoining 
the  highway,  so  as  to  protect  themselves  from  the  liabilities 
for  such  use.  Our  statute  permits  the  surveyor  of  highways 
to  go  outside  of  the  highway  for  certain  specified  purposes; 
and  those  purposes  do  not  include  any  protection  of  the  trav- 
eler upon  the  highway  from  accidents  Uke  this,  arising  boui 
the  use  of  lands  or  buildings  not  within  the  highway.  This 
right,  if  it  exists,  must  have  some  other  origin  than  a  statute 
which  imposes  a  liability  for  the  care  of  highways;  and  erma 
the  right  to  protect  the  sides  of  the  highway  by  a  rail  or 
otherwise  from  contiguous  dangers,  like  an  open  cellar  or  a 
steep  and  dangerous  declivity,  does  not  include  the -right  or 
ibe  duty  to  fence  off  the  side  of  the  way  when  no  suoh  im- 
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mediate  aad  adjacent  danger  exiata:  Sparhawl  t.  Salem^  1 
Allen,  30  [79  Am.  Dec.  700]. 

Entertaining  these  yiowa  of  the  law  upon  thia  anbject,  a 
majority  of  the  court  think  a  new  trial  ahould  be  granted,  aa 
the  instraetiona  to  the  jury  were  not  in  conformity  with  them. 


It  d  Oaauui.  Buui  at  Commoii  Lam  that  No  AonoH  Lns  AOAVKm 
Vows  far  aa  xajuiy  sastemed  thnmit^  any  dafaei  in  a  highway:  Barrp  t. 
CSI^  nf  Lowell,  86  Am.  Bao.  690,  and  aaa  nota  692. 

Pxaaov  Obstbuctdio  Highway  u  Liablb  to  Towh  nnDuioB,  and  will 
ba  boimd  by  a  judgment  reoorerad  by  a  traralar  againat  the  town  for  injaiy 
tiftare&cnn,  whara  ha  ia  duly  notiflad  of  tha  pandenoy  of  tha  anil:  IMAtiokm 
T.  mckardmm,  66  Am.  Dec  759. 

Thx  ntmoiPAJL  oasb  is  oitbd  in  aapport  of  tha  ganaral  doetrina  that  a 
povate  action  cannot  ba  maintainad  agatnat  a  town  or  othar  ^pnad  oagfgtx^ 
tioB  for  a  naglact  of  ooiporata  daty,  nnlaaa  aooh  aotion  ia  giraa  by  atatat% 
la  J3>B  ▼.  C%  </ JBoHom  122  MaH.  861. 


National  Exohange  Bank  v.  Habtfobd  Bra 

Bailboad  Company. 

CooMV  BORDS  ASM  NiGOTiABLa,  and  the  ooapooa  may  ba  deteohad  and 
nagoiiatad  aeparataly  by  aimpla  dalivery,  aad  aiied  oa  aapaiataly  from 
tha  bond,  aa  wall  after  aa  before  tha  bond  itself  haa  bean  paid  and  aatia- 
fied. 

CouFOH  Bboomis  Ikdependmnt  Claim  when  Dkiachxd  and  NaoonATXD^ 
and  ita  amount,  with  interest,  after  demand  of  paymmt^  ia  reeoyerabia 
mder  a  general  oonnt  in  debt. 

Action  of  debt  to  recover  the  amount  of  certain  coupons  or 
interest  warrants  originally  attached  to  bonds  of  the  defendant 
corporation,  and  being  the  half-yearly  interest  thereon,  pay* 
able  at  the  office  of  the  defendant  corporation  on  the  delivery 
of  the  coupons.  The  declaration  contained  a  special  count  on 
each  of  the  bonds  and  coupons,  and  also  a  general  count  in 
debt  for  interest.  Other  facts  in  the  opinion  sufficiently  pre- 
aent  the  case. 

Cwrreyj  for  the  deCondanta. 

Eame8j  for  the  plaintifb. 

By  Court)  Dubfxb,  J.  We  think  it  settled  by  the  current 
of  American  authority  that  a  coupon  bond  like  those  set  forth 
in  the  plaintiffs'  declaration  is  negotiablei  and  that  ita  coupons 
are  also  negotiable,  and  may  be  detached  and  negotiated  by 
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simple  delivery,  and  sued  on  separately  £com  the  bond.     The 
supreme  court  of  the  United  States,  in  White  v.  Vermont  and 
Massachueetts  R.  R.  Co.,  21  How.  675, 577|  held  that  such  bonda 
were  negotiable,  basing  their  opinion  on  Uie  intent  to  give  them 
a  negotiable  character,  as  shown  in  the  form  in  which  they 
are  issued  and  put  in  circulation,  and  on  the  usage  and  prac* 
tice  of  business  men  dealing  in  them,  as  well  as  the  decisions 
of  the  courts.    In  County  of  Beaver  y,  Arrnstrongj  44  Pa.  St.  63, 
it  was  held  that  the  coupons  of  a  railroad  bond  may  circulate 
with  the  bond,  or  separately,  and  may  be  sued  on  entirely  in- 
dependently of  the  bond  to  which  they  were  originally  annexed. 
The  case  of  Commissioners  of  Knox  County  v.  AspinuHiUj  21 
How.  539,  546,  is  to  the  same  effect.    Mr.  Justice  Nelson,  in 
delivering  the  opinion  of  the  supreme  court  of  the  United 
States  in  the  latter  case,  says:  "A  question  was  made  upon 
the  argument  that  the  suit  could  not  be  maintained  upon  the 
coupons  without  the  production  of  the  bonds  to  which  they 
had  been  attached.    But  the  answer  is,  that  these  coupons  or 
warrants  for  the  interest  were  drawn  and  executed  in  a  form 
and  mode  for  the  very  purpose  of  separating  them  from  the 
bond,  and  thereby  dispensing  with  the  necessity  of  its  pro- 
duction at  the  time  of  the  accruing  of  each  installment  of 
interest,  and  at  the  same  time  to  permit  complete  evidenoe  of 
the  payment  of  the  interest  to  the  makers  of  the  obligation." 
And  see  Thomx)son  v.  Lee  County^  8  Wall.  327,  and  cases  cited 
on  the  plaintiffs'  brief. 

In  the  case  before  us,  it  is  argued  that  the  action  is  on  the 
bonds,  and  that  it  cannot  be  maintained  because  the  bonds 
have  been  paid  and  surrendered.  And  indeed,  to  sue  on  bonds 
which  had  been  paid  and  given  up  would  not  be  consistent 
with  legal  principle.  But  in  this  case  the  action  is  not  on  the 
bonds,  but  on  the  coupons  as  separated  from  the  bonds.  The 
plaintiffs  do,  in  the  special  counts  of  their  declaration,  set 
forth  the  bonds  by  way  of  inducement,  but  they  found  their 
claim  on  the  coupons,  expressly  averring  that  the  coupons 
had  been  detached  before  the  bomds  were  paid  and  surrendered, 
and  that  they  were  subsequently  presented  by  them  as  the 
owners  and  holders  as  separate  demands  on  the  defendants, 
and  payment  refused.  But  even  if  the  special  counts  were 
open  to  the  objection  made  by  the  defendants,  there  is  in  the 
declaration  a  general  count  in  debt  under  which  the  plaintiffs 
can  prove  their  claim,  which  is  not  open  to  the  objection. 

It  is  further  contended  for  the  defendants  that  the  coui>ons 
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haye  no  validity  except  as  accessories  of  the  bonds,  and  that 
the  bonds  having  been  extinguished  by  payment,  the  coupons 
are  also  extinct.  But  if  it  appears  on  the  record  that  the  bonds 
have  been  paid  and  surrendered,  it  also  appears  that  the  cou- 
pons had  been  previously  detached;  and  having  thus,  accord- 
ing to  the  cases  we  have  cited,  lost  their  character  as  mere  in- 
cidents  of  the  bonds,  and  become  an  independent  claim,  we 
are  of  the  opinion  that  the  payment  of  the  bonds  could  have 
no  effect  on  their  validity.  Indeed,  to  hold  otherwise  would 
thwart  if  not  defeat  the  very  purpose  for  which  the  coupons 
were  made  separable  from  the  bonds. 

The  demurrer  should  be  overruled,  and  the  plaintiffs  have 
judgment  for  the  amount  due  on  their  coupons,  with  interest 
from  the  time  of  demand. 


OovPOH  BoNBB  ABM  KiQaiiABLi  iNBTRuiaDm:  Bomk  qf  Borne  t.  Vttlagt 
ff  Borne,  75  Am.  Deo.  27%  and  note  277;  pftyeUe  to  beerer  are  tranifer- 
■Ue  by  deliTery  io  ae  to  confer  a  oompiete  title  upon  the  poaaeaMv:  MwtU 
Oamaieie.  Ok  t.  Fitker,  64  Id.  428. 

FoBM  AHD  Natubs  ov  CoTTPOirs:  MorrU  ChmtU  ttc  OokT,  FUhtr^  64  An. 
Deo.  49d,  note;  negotiability'of  coapona:  Id.  432;  inteieet  on  OTerdoe  WMf 
pooa:  Id.  441;  actiona  npon  coapona:  Id.  442i 

Tea  rimraiFAL  OAai  xs  arrsD  aa  bearing  on  and  In  aapport  of  the  role 
allowing  intereat  upon  inatallmenta  of  intereat  orerdne  aad  lemainfag  na- 
paid,  in  WkBoim  t.  POe^  9  K  L  1S6. 


CASE 


C0T7RT   OF  APPEALS 


80TJTH  OABOUNA. 


Whbsbt  V,  MoGAimoir. 

flS  BzOXAXDMir'g  XauxTT,  ti7.] 
OV  JXTDQMWn   WILL    HOT   VM    PftHUUD 

Urn  fhan  twmity  yean^  unleu  other  oiroBimtHieM 
aMooiatnil  with  ill*  Ibdm  of  tiiiMu  flld  tliit  iviraiiiDllaB  of  immBB^ 
ftotoal  bolief  thoreof. 


Ths  opinion  statee  the  cue. 

Smithf  for  the  appellanfa. 

By  Court,  Cabboll,  Chonoellor.  In  December,  1849,  M«^ 
fbew  McCammon  bargained  with  the  plaintiff,  Andrew  Whenj, 
for  a  small  paroel  of  land  at  a  Btipolated  price.  William  B. 
Eelsey  became  McCammon's  surety  for  the  payment  of  the 
purchase-money,  and  by  agreement  between  the  parties,  re- 
ceived a  conveyance  of  the  legal  title  to  himself  as  counter- 
security  against  his  liabilities  as  such  surety.  The  bulk  of 
the  purchase-money  was  paid  by  McCammcm  in  his  lifetime, 
and  the  residue  by  the  rents  of  Uie  land  after  his  death.  The 
claim  of  his  heirs  (his  widow  and  children)  to  the  benefit  of 
his  contract  of  purchase  being  contested,  they  exhibited  their 
bill  in  this  court  against  Eelsey  and  others,  and  under  a  de- 
t»ree  in  that  cause,  have  obtained  a  conveyance  to  them  of  the 
land  in  fee.  The  personal  aissets  of  Matthew  McCammon 
were  wholly  inadequate  to  pay  his  debts,  and  indeed  are  said 
to  have  been  insufficient  to  discharge  the  ordinary  expenses  of 
administration.  This  suit  is  instituted  against  the  admini^ 
trator  and  heirs  of  McCammon  by  the  administrator  of  on* 
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id  hlft  judgment  creditors,  in  bebalf  of  himeelf  and  the  other 
oreditoro  of  like  grade,  to  haye  the  land  xe£aned  to  eabjeoted 
to  the  payment  of  their  debts. 

The  single  question  discussed  at  the  hearing  was,  whether 
the  judgment  debt  of  the  plaintiff's  intestate,  John  Scott, 
against  Matthew  McCanunon  had  been  paid  or  not  There 
was  an  interval  of  nearly  nineteen  years  between  the  rendi* 
tion  of  the  judgment  and  the  filing  of  the  bilL  This  period 
of  time  is  insufficient  of  itself  to  bar  the  plaintiff's  demand. 
After  the  full  expiration  of  twenty  years,  everything  necessary 
to  quiet  title  or  possession  will  be  presumed.  Such  presump- 
tions do  not  rest  upon  actual  belief  or  upon  the  convictioii 
that  any  particular  fact  had  occurred,  or  any  specific  act  been 
performed:  Riddlehoover  v.  Kinard,  1  Hill  Ch.  880. 

It  is  otherwise  where  less  than  twenty  years  have  elapsed. 
Associated  with  other  circumstances,  such  lapse  of  time  may 
undoubtedly  create  a  bar  by  presumption.  But  such  pre- 
sumptions have  no  artificial  vigor,  and  ''depend  upon  ^eir 
own  natural  force  and  efficacy  as  derived  from  those  con* 
victions  which  are  pointed  out  by  experience":  2  Stark.  Bv., 
684.  Presumptions  of  this  class  must  produce  actual  belief. 
They  must  impress  upon  the  mind  the  conviction  that  some 
act  has  been  performed,  or  some  specific  transaction  between 
the  parties  has  really  occurred,  by  means  of  which  the  claim 
or  demand  has  been  satisfied  or  extinguished.  If  they  fall 
short  of  this  requisition,  they  are  unavailing. 

The  defendants  do  not  suggest  that  the  judgment  debt  had 
been  discharged  by  release  or  by  accord  and  satisfaction,  or 
otherwise  than  by  payment.  We  have  but  to  inquire,  there- 
fixre,  whether  the  proof  establishes  the  fSeu^t  of  actual  payment. 
It  is  not  pretended  that  any  payment  upon  the  debt  has  been 
made  since  the  death  of  Matthew  McCammon.  If  the  debt 
was  ever  paid,  its  payment  must  have  occurred  in  his  lifetime. 
The  judgment  was  signed  October  28, 1841,  and  Matthew  Mo- 
Cammon  died  June,  1858.  The  interval  was  less  than  seven- 
teen years.  To  support  the  presumption  of  payment  from  this 
lapse  of  tim^  but  a  single  circumstaace  appears  in  the  evi- 
dence, and  that  is,  that  John  Scott,  the  judgment  creditor,  had 
removed  to  Arkansas  some  short  time  before  his  own  death, 
and  it  is  not  shown  that,  though  contemplating  such  removal, 
he  had  then  made  any  effort  to  collect  this  debt  or  otherwise 
turn  it  to  account.  His  supposed  indifference  (which  appears 
only  by  inference,  from  the  absence  of  evidence  to  the  con- 
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trary)  may  have  resulted  firom  the  conflcioasnesa  that  the  debl 
was  paid  or  firom  despair  of  ever  receiving.  The  latter  ex- 
planation is  certainly  quite  as  probable  as  the  former.  In 
leaving  the  state  with  his  judgment  unpaid,  he  appears  to 
have  abandoned,  not  his  claim  to  the  debt,  but  the  h<^  of 
ever  collecting  it.  The  circumstance  adduced  to  aid  the  pre- 
sumption of  payment  finom  lapse  of  time  is  in  itself  equivocal 
and  ambiguous,  and  its  effect  is  neutralised  by  other  and  op- 
posing proof. 

It  appears  with  reasonable  certainty  that  Matthew  McCam- 
mon,  after  the  judgment  had  been  recovered,  owned  no  prop- 
erty, or  if  any,  property  of  very  inconsiderable  value,  liable  to 
levy  under  execution  firom  a  court  of  law. 

The  execution  of  fieri  faci<u  founded  upon  that  judgment 
is  indorsed  with  an  informal  return  of  nulla  bona  to  tiie  spring 
term  in  1842  of  the  law  court,  and  with  a  like  return  to  the 
fall  term  of  that  court  in  1845,  and  no  farther  proceedings 
under  it  seem  to  have  been  had. 

-  It  appears  that  Matthew  McCammon's  family  consisted  of 
a  wife  and  three  children,  two  of  whom  are  still  in  their 
minority.  He  was  a  carpenter,  and  though  represented  to 
be  industrious  by  one  of  the  witnesses,  was  thriftless  and  of 
intemperate  habits.  He  resided  with  his  family  upon  the 
parcel  of  land  for  which  he  had  bargained  with  the  plaintiff. 
J.  N.  McElwee,  who  kept  a  store  in  the  neighborhood  of  Mc- 
Cammon's  residence,  testified  that  the  latter  had  contracted 
debts  with  him  amounting  to  more  than  two  hundred  dollars, 
and  that  McCammon's  excuse  for  not  paying  that  indebted- 
ness was,  that  he  was  anxious  to  pay  Eelsey  what  he  owed  for 
the  land.  It  may  reasonably  be  inferred  that  McCammon 
would  be  desirous  to  keep  up  his  credit  with  the  merchant 
from  whom  his  supplies  of  necessaries  for  his  family  were 
probably  procured  by  making  payments  to  him  whenever  in 
his  power.  His  failure  to  pay  in  that  quarter  was  in  all  prob- 
ability because  he  was  without  the  means  of  doing  so.  Nor 
was  his  excuse  that  he  was  making  payments  to  Kelsey  for 
the  purchase-money  of  his  land  a  mere  pretense.  The  fact 
appears  that  at  the  time  of  his  death  he  had  paid  the  whole 
amount  of  the  purchase-money  except  a  small  balance  of 
some  twenty  dollars. 

The  circumstances  seem  to  warrant  the  opinion  expressed 
by  the  witness,  that  all  McCammon  made  over  and  above  a 
support  for  his  family  went  to  pay  Kelsey  what  he  owed  foe 
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the  land.  The  tair  oonclusion  appears  to  be  that  after  mak- 
ing the  ezpenditares  he  is  shown  to  have  made,  MoCammon 
had  not  the  means  of  paying  his  judgment  debt  to  John 
Soott. 

The  nature  of  McCammon's  interest  in  the  land  may  have 
contributed  to  John  Scott's  forbearing  any  active  efforts  to 
oompel  payment  of  his  judgment.  Upon  paying  the  purchase- 
money,  McCammon  would  become  entitled  to  a  conveyance 
of  the  legal  title,  and  as  Scott  might  very  well  suppose,  would 
then  receive  such  conveyance,  in  which  event  the  lien  of  his 
judgment  attaching  to  the  land  would  effectually  secure  the 
debt.  The  value  of  the  land  appears  to  have  been  entirely 
sufficient  to  pay  the  judgment,  and  it  may  well  have  been 
that  John  Scott  was  only  awaiting  the  maturing  of  the  legal 
title. 

The  burden  of  proof  rests  upon  tbe  defendants.  Upon  con- 
sideration of  the  whole  evidence,  it  appears  to  the  court  that 
the  judgment  referred  to  must  be  regarded  as  still  of  force 
and  unpaid,  and  it  is  so  adjudged  and  decreed. 

No  question  has  been  made  as  to  the  disposition  of  the 
moneys  to  arise  from  the  sale  of  the  land,  but  delay  and  em« 
barrassment  in  the  future  may  perhaps  be  avoided  by  calling 
in  the  creditors  generally,  and  thereby  admitting  those  whose 
debts  are  of  lower  rank  than  judgments  to  assert  their  right 
to  participate  in  the  fund,  if  they  shall  be  so  advised. 

It  is  ordered  and  decreed  that  all  and  singular  tbe  creditors 
of  Matthew  McCammon  be  required  to  come  in  and  prove 
their  debts  respectively  before  the  commissioner  by  a  per- 
emptory day,  to  be  fixed  by  him  for  that  purpose,  of  which 
due  notice  is  to  be  given  by  public  advertisement  for  one 
month  in  some  suitable  newspaper  that  he  may  select;  and 
that  the  commissioner  report  the  amount  and  grade  of  the 
respective  debts  subsisting  against  Matthew  McCammon  at 
the  time  of  his  death. 

And  it  is  further  ordered  that  upon  the  coming  in  of  the 
report,  the  plaintiff  have  leave  to  move  for  such  further  orders 
as  may  be  fit  and  proper. 

The  defendants  appealed,  and  now  move  this  court  to  re- 
verse the  decree  on  the  grounds, — 1.  That  the  judgment  should 
be  presumed  satisfied  from  the  lapse  of  time  and  other  cir- 
cumstances proved;  that  the  demand  is  stale,  and  ought  not 
to  be  enforced;  2.  Because  the  plaintiff  is  a  mere  volunteer, 
having  sought  the  administration  for  the  avowed  purpose  of 
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dftfeating  his  own  title;  that  he  ia  eatopped  by  the  decree  un- 
der which  he  made  the  convejance  to  tiie  defendanta. 


DuBKiN,  C.  J.  This  appeal  was  submitted  without  anjr 
argument  in  behalf  of  the  appellants. 

The  judgment  of  the  chancellor  is  well  vindicated  bj  the 
authorities  cited  in  the  decree,  and  the  appeal  is  dismissed. 

Wabdulw  and  iNaus^  JJ.,  oonourred. 

Appeal  dismissed. 
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By  Court,  Dunkin,  C.  J.  On  the  2l8t  of  December,  1861, 
the  legislature  of  South  Carolina  passed  an  act  entitled  ''An 
act  to  extend  relief  to  debtors,  and  to  prevent  the  sacrifice  of 
property  at  public  sales." 

By  the  first  section  it  is  provided  that  '4t  shall  not  be  law- 
ful for  any  officer  of  this*  state  to  serve  or  execute  any  mesne 
or  final  process  of  any  of  the  courts  of  this  state  for  the  coUeo- 
tion  of  money  until  after  the  expiration  of  the  first  session  of 
the  next  general  assembly  of  this  state,  except  in  the  cases 
hereinafter  specially  provided."  This  act  was  renewed  in 
February  and  December,  1863;  again  in  December,  1864;  and 
in  December,  1865,  it  was  continued  in  force  until  Hie  adjourn- 
ment of  the  next  regular  session  of  the  general  assembly.  But 
by  the  second  section  of  the  last-mentioned  act,  it  was  de- 
clared that  nothing  therein  contained  should  be  construed  to 
apply  to  any  causes  of  action  which  might  thereafter  origi- 
nate; nor  should  any  debtor  be  entitled  to  the  benefit  of  the 
act  who  should  £eu1,  on  three  months'  previous  notice,  to  pay 
his  creditor  on  or  before  the  1st  of  December,  1866,  one  tenth 
of  the  aggregate  amount  due  at  the  time  of  demand;  and  on 
such  fEulure,  the  creditor  was  authorized  to  proceed  to  judg- 
ment and  execution,  but  that  no  execution  should  be  enforced 
for  more  than  one  tenth,  as  aforesaid,  during  the  continuance 
of  the  act.  Similar  provision  was  made  in  regard  to  any  debtor 
on  final  process  at  the  time  subsisting. 

The  case  first  entitied  is  that  of  a  rule  on  the  sheriff  to  show 
cause  why  he  had  failed  to  serve  the  writ.  The  second  case 
was  a  motion  on  behalf  of  the  defendant  to  set  aside  the  ser- 
vice of  the  writ.  The  cause  shown  by  the  sheriff  was  that  the 
original  cause  of  action  was  a  money  bond,  executed  in  Feb- 
ruary, 1860,  and  he  relied  on  the  prohibition  in  the  acts  above 
recited  as  the  justification  of  his  refusal  to  serve  the  process. 
The  cause  of  action  in  the  second  case  was  a  due-bill,  payable 
on  demand  in  1860. 

The  rule  against  the  sheriff  was  discharged,  and  the  service 
of  the  writ  in  the  latter  case  was  set  aside  by  order  of  the  cir- 
cuit court. 

An  appeal  was  taken  upon  the  following  ground: — 

Because  the  act  of  December,  1861,  entitied  "An  act  to  ex- 
tend relief  to  debtors,  and  to  prevent  the  sacrifice  of  property 
at  public  sales,"  as  also  the  act  of  the  21st  of  December, 
1865,  entitled  "An  act  to  amend  the  law  known  as  the 
stay  law,"  impair  the  obligation  of  contracts  existing  at  the 
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time  of  the  passage  of  said  act,  are  repugnant  to  the  constitu- 
tion of  the  United  States  and  of  this  state,  and  are  unconsti* 
totional  and  void. 

The  cases  were  transferred  from  the  court  of  appeals  to  the 
oourt  of  errors,  as  the  highest  tribunal  in  the  state,  for  final 
adjudication. 

By  section  10,  article  1,  constitution  of  the  United  States, 
passed  the  17th  of  September,  1787,  it  is  declared  that  "  no 
state  shall  enter  into  any  treaty,  alliance,  or  confederation, 
grant  letters  of  marque  and  reprisal,  coin  money,  emit  bills  of 
credit,  make  anything  but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts,  pass  any  bill  of  attainder,  ex  post  facto  law,  or 
law  impairing  the  obligation  of  contracts."    So  in  the  consti- 
tution of  the  state  of  South  Carolina,  adopted  the  8d  of  June, 
1790  (art.  9,  sec.  2),  it  is  declared,  "nor  shall  any  bill  of 
attainder,  ez  post  judo  law,  or  law  impairing  the  obligation  of 
contracts,  ever  be  passed  by  the  legislature  of  this  state."    A 
prohibition  in  the  same  terms  is  adopted  in  the  constitution  of 
this  state  of  September,  1866  (art.  9,  sec.  2).    It  is  necessary 
to  determine  what  is  "  the  obligation  of  a  contract,"  as  a  pre- 
Uminary  to  the  inquiry  whether  it  has  been  impaired  by  state 
legislation.    The  distinction  between  the  contract  itself  and 
the  obligation  is  thus  stated  in  Sturges  v.  Grovminshieldj  4 
Wheat.  197:  "A  contract  is  an  agreement  by  which  a  party 
undertakes  to  do  or  not  to  do  a  particular  thing.    The  law 
binds  him  to  perform  his  engagement,  and  this  is  the  obliga- 
tion of  the  contract."    In  the  argument  of  that  cause,  Mr. 
Hunter  remarked  that  "the  judges  of  the  state  courts  and 
of  this  court  have  confessed  that  there  is  in  these  words, — 
'impairing  the  obligation  of  contracts,' — an  inherent  obscu- 
rity.   They  are  not  taken  from  the  English  common  law,  or 
used  as  a  classical  or  technical  term  of  our  jurisprudence  in 
any  book  of  authority.     Were  they  furnished  firom  that  great 
treasury  and  reservoir  of  rational  jurisprudence,  the  Roman 
law?     We  are  inclined  to  believe  this.     The  tradition  is 
that  Mr.  Justice  Wilson,  who  was  a  member  of  the  conven- 
tion, and  a  Scottish  lawyer,  and  learned  in  the  civil  law,  was 
the  author  of  the  phrase."    Whatever  may  be  the  correctness 
of  the  tradition,  the  term  ^'  obligation  "  is  certainly  recognized 
familiarly  by  the  Roman  jurists  as  denoting  the  legal  tie 
which  imposes  a  necessity  of  doing  or  abstaining  from  a  par- 
ticular act,  as  distinguished   from  the  imperfect  obligation 
arising  from  gratitude,  charity,  or  other  moral  duties  binding 


248  State  i^.  Cabbw.  [S.  CarolinA, 

upon  conscience,  but  having  no  legal  remedy  for  their  en* 
foreement  This  latter  is  the  essence  of  the  legal  obligataon. 
Sub  hoc  conditioner  H  volam,  nvUa  fit  obligatio:  CSorpns  Juris, 
b.  44,  c.  7,  lex.  8.  According  to  the  Roman  law,  where  the 
right  of  action  is  destroyed,  the  legal  obligation  ceases  to 
exist.  Cum  nulla  mbeH  causa  constat  non  posse  constitui  Miga^ 
tionem:  Corpus  Joris,  b.  2,  c.  14,  lex.  7,  sec  2-4,  de  pactis. 

In  Ogden  y.  Saunders,  12  Wheat  213,  it  is  said:  '<  The  obliga* 
tion  of  a  contract,  as  spoken  of  in  the  constitution,  is  a  legal, 
not  a  mere  moral,  obligation;  it  is  the  law  which  binds  the 
party  to  perform  his  undertaking.  The  obligation  does  not 
inhere  or  subsist  -in  the  contract  itself  proprio  vigorCj  but  in 
the  law  applicable  to  the  contract;  and  this  law  is  not  the 
universal  law  of  nations,  but  it  is  the  law  of  the  state  where 
the  contract  is  made.  Any  law  which  enlarges,  abridges,  or 
in  any  manner  changes  the  intention  of  the  parties,  resulting 
from  the  stipulations  in  the  contract,  necessarily  impairs  it." 
Adverting  to  these  principles,  Mr.  Justice  Trimble,  who  acted 
with  the  majority  of  the  court,  thus  expresses  himself:  ''  The 
great  principle  intended  to  be  established  by  the  constitution 
was  the  inviolability  of  the  obligation  of  contracts  as  the  ob- 
ligation existed,  and  was  recognized  by  the  laws  in  force  at 

the  time  the  contracts  were  made Whether  the  law 

professes  to  apply  to  the  contract  itself,  or  to  regulate  the  rem- 
edy,  it  is  equally  within  the  true  meaning  of  the  constitution, 
if  it  in  effect  impairs  the  obligation  of  existing  contracts.  I 
do  not  mean  to  say  that  every  alteration  of  the  existing  reme- 
dies would  impair  the  obligation  of  contracts;  but  I  do  say, 
with  great  confidence,  that  a  law  taking  away  iJl  remedy  from 
existing  contracts  would  be  manifestly  a  law  impairing  the 
obligation  of  contracts.  On  the  other  hand,  a  great  variety 
of  instances  may  readily  be  imagined,  in  which  the  legislature 
of  a  state  might  alter,  modify,  or  repeal  existing  remedies,  and 
enact  others  in  their  stead,  without  the  slightest  ground  for  a 
supposition  that  the  new  law  impaired  the  obligation  of  con- 
tracts. If  there  be  intermediate  cases  of  a  more  doubtful 
character,  it  will  be  time  enough  to  decide  them  when  they 
arise."  In  Mather  v.  Bushj  16  Johns.  233  [8  Am.  Dec.  313], 
Chief  Justice  Spencer  commented  on  the  case  of  Sturges  v. 
Crowninshiddj  supra,  then  recently  decided.  He  said  he 
bowed  to  the  supremacy  of  the  supreme  court  of  the  United 
States  upon  the  point  actually  decided,  viz.,  the  limited  power 
of  a  state  legislature  to  pass  bankrupt  laws.    But  in  referenoo 
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to  th0  distinction  taken  between  "  a  caae  impairing  the  obliga« 
tion  of  a  contract  and  operating  directly  upon  it,  and  a  law 
affecting  or  modifying  the  remedy  upon  the  ccmtract,  and  that 
the  latter  is  nnder  the  control  of  the  legislative  power  of  a 
state,"  be  proceeds  thus:  ^' And  althouf^  we  may  not  feel  the 
fall  force  of  the  distinction,  it  does  not  become  ns  to  analyse 
the  opinion,  or  to  reason  upon  it  any  further  than  to  observe 
that  the  remedy  is  essential  in  many  cases  to  the  contract; 
and  to  modify  it  so  as  to  fimstrato  the  contract  or  render  it 
less  valoable  must  have  the  indirect  effect  to  impair  its  obli- 
gation." The  criticism  of  this  distinguished  jurist,  thus  re- 
spectfully intimated  in  1819,  has  been  vindicated  by  time  and 
experience;  and  the  manifest  impracticability  of  preserving 
inviolate  the  obligation  of  the  contract,  and  recognising  at  the 
same  time  an  uncontrolled  power  of  state  legislation  over  the 
remedy,  thus  pointed  out  by  Chief  Justice  Spencer,  has  been 
felt  and  recognised  by  text-writers  as  well  as  judicial  authori- 
ties  lor  the  last  forty  years. 

Chancellor  Kent  says:  "To  deny  any  remedy  under  a  con- 
tract, or  by  burdening  the  remedy  with  new  conditions  and 
restrictions  to  make  it  useless  or  hardly  worth  pursuing,  is 
equally  a  violation  of  the  constitution."  Again:  "The  better 
doctrine  is,  that  all  effectual  remedies  affecting  the  intereete 
and  righte  of  the  owner  existing  when  the  contract  was  made 
become  an  essential  ingredient  in  it,  and  are  parcel  of  the 
creditor's  right,  and  ought  not  to  be  disturbed.  All  suspen- 
sions by  statute  of  remedies  existing  when  the  contract  was 
made  is  more  or  less  impairing  ito  obligation  ":  1  Kent's  Com. 
419. 

Mr.  Justice  Story  uses  this  language:  "  When  we  speak  of 
the  obligation  of  a  contract,  we  include  in  the  idea  some 
known  means  acknowledged  by  the  municipal  law  te  enforce 
it.  Where  all  such  means  are  denied,  the  obligation  of  a  con- 
tract is  understood  to  be  impaired,  though  it  may  not  be  com- 
pletely annihilated  ":  Story  on  Constitution,  sec.  1381. 

Mr.  Sedgwick  says:  "Looking  at  a  contract  legally  and 
practically  as  an  instrument  by  which  righte  of  property 
are  created,  and  on  which  they  repose,  obligation  and  rem- 
edy are  strictly  convertible  terms.  Take  away  the  whole 
remedy,  and  it  is  admitted  the  contract  is  gone.  And  it 
seems  the  only  logical  rule  to  hold  that  any  legislation  which 
materially  diminishes  the  remedy  given  by  the  law  to  the 
Gieditor  at  the  time  his  contract  is  made  just  so  £Etr  impairs 
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the  obligation  of  the  contract":  Scatntoiy  and  ConBtitational 
Law,  652. 

The  alleged  distinction  between  the  right  and  the  remedy 
was  pressed  upon  the  court  in  Oreen  v.  BiddUj  8  Wheat.  381. 
It  was  a  case  twice  elaborately  argued,  and  well  considered. 
Mr.  Justice  Washington,  speakhig  for  the  court,  says :  *'  A  right 
to  land  includes  the  right  to  enter  upon  it;  to  recover  poeaes- 
sion  where  withheld."  Again:  ''Nothing  can  be  more  clear 
upon  the  principles  of  law  and  reason  than  that  a  law  which 
denies  to  the  owner  of  land  a  remedy  to  recover  the  possession 
of  it  when  withheld  by  any  person,  or  which  clogs  his  recovery 
of  such  possession  by  conditions  and  restrictions  tending  to 
diminish  the  value  of  the  thing  recovered,  impairs  his  right 
to  and  interest  in  the  property.  If  there  be  no  remedy  to  re- 
cover the  possession,  the  law  necessarily  presumes  a  want  of 
right  to  it.  If  the  remedy  afifbrded  be  qualified  and  restrained 
by  conditions  of  any  kind,  the  right  of  the  owner  may  indeed 
subsist,  but  it  is  impaired  and  rendered  insecure  according  to 
the  nature  and  extent  of  such  restrictions."  Twenty  years 
afterwards,  these  principles  came  under  review  before  the  same 
court  in  Bronson  v.  Kinzie,  1  How.  311.  This  latter  case  arose 
under  what  was  called  "  the  valuation  law "  of  the  state  of 
Illinois.  The  opinion  was  delivered  by  Chief  Justice  Taney. 
He  says:  ''Whatever  belongs  merely  to  the  remedy  may  be 
altered  according  to  the  will  .of  the  state,  provided  the  altera- 
tion does  not  impair  the  obligation  of  the  contract.  But  if 
that  effect  is  produced,  it  is  immaterial  whether  it  is  done  by 
acting  on  the  remedy  or  directly  on  the  contract  itself.  In 
either  case,  it  is  prohibited  by  the  constitution."  He  then 
adverts  to  the  case  of  Oreen  v.  BtddUy  mpra^  and  repeats  the 
emphatic  language  there  used  by  the  court:  "It  is  no  answer 
that  the  acts  of  Kentucky  now  in  question  are  reg^ationB  of 

the  remedy  and  not  of  the  right  to  the  lands If  these 

acts  so  change  the  nature  and  extent  of  existing  remedies  as 
materially  to  impair  the  rights  and  interests  of  the  owneri 
they  are  just  as  much  a  violation  of  the  compact  as  if  they 
directly  overturned  his  rights  and  interests."  "We  concur 
entirely,"  adds  the  chief  justice,  "in  the  correctness  of  the 
rule  above  stated.  It  is  difficult,  perhaps,  to  draw  a  line  that 
would  be  applicable  to  all  cases  between  legitimate  alterations 
of  the  remedy  and  provisions  which  in  the  form  of  remedy 
impair  the  right.  But  it  is  manifest  that  the  obligatkm  of 
the  contract  and  the  rights  of  a  party  under  it  may  in  effect 
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be  destroyed  by  denying  a  remedy  altogether,  or  may  be  seri- 
ously impaired  by  burdening  the  proceedings  with  new  condi- 
tions and  restrictions  so  as  to  make  the  remedy  hardly  worth 
pursuing."  He  then  cites  the  authority  of  Mr.  Justice  Black- 
stone:  *'  The  remedial  part  of  the  law  is  so  necessary  a  conse- 
quence of  the  declaratory  and  directory  parts  that  laws  must 
be  very  vague  and  imperfect  without  it.  For  in  vain  would 
rights  be  declared,  in  vain  directed  to  be  observed,  if  there 
were  no  method  of  recovering  and  asserting  those  rights  when 
wrongfully  withheld  or  invaded  This  is  what  we  mean  prop- 
erly when  we  speak  of  the  protecdon  of  the  law":  1  Bla.  Com. 
55.  "It  is  that  part  of  the  municipal  law"  (the  remedial 
part),  continues  the  chief  justice,  ''which  protects  the  right 
and  the  obligation  by  which  it  enforces  and  maintains  it  It 
is  this  protection  which  the  clause  in  the  constitution  now  in 
question  mainly  intended  to  secure.  And  it  would  be  unjust 
to  the  memory  of  the  distinguished  men  who  framed  it  to 
suppose  that  it  was  designed  to  protect  a  mere  barren  and 
abstract  right,  without  any  practical  operation  upon  the  busi- 
ness of  life.  It  was  undoubtedly  adopted  as  a  part  of  the  con- 
stitution for  a  great  and  useful  purpose.  It  was  to  maintain 
the  integrity  of  contracts,  and  to  secure  their  faithful  execu- 
tion throughout  the  Union,  by  placing  them  under  the  protec- 
tion of  the  constitution  of  the  United  States.  And  it  would 
but  ill  become  this  court  under  any  circumstances  to  depart 
from  the  plain  meaning  of  the  word  used,  and  to  sanction  a 
distinction  between  the  right  and  the  remedy  which  would 
render  this  provision  illusive  and  nugatory,  —  mere  words  of 
form,  affording  no  protection,  and  producing  no  practical  re- 
sult." He  then  applies  these  principles:  *'  The  mortgagee  is 
entitled  to  the  aid  of  this  court;  for  this  purpose,  it  is  his  ab- 
iBolute  and  undoubted  right,  under  an  ordinary  mortgage  deed, 
if  the  money  is  not  paid  at  the  appointed  day,  to  go  into  the 
court  of  chancery  and  obtain  an  order  for  the  sale,  etc.  This 
is  his  right  by  the  law  of  the  contract,  and  it  is  the  duty  of 
the  court  to  maintain  and  en&rce  it  without  any  unreasonable 

delay When  this  contract  was  made,  no  statute  had 

1>een  passed  by  the  state  changing  the  rules  of  law  or  equity 

in  relation  to  a  contract  of  this  kind They  were  the 

laws  of  Illinois  at  the  time,  and  therefore  entered  into  the  con- 
tract and  formed  a  part  of  it  without  any  express  stipulation 
to  that  effect  in  the  deed;  and  any  subsequent  law  impairing 
the  rights  thus  acquired  impairs  the  obligation  which  the  con- 
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tract  impoeed."  He  then  comments  upon  the  act  of  Illinois 
of  February,  1841.  "The  observations  already  made/'  says  he, 
"in  relation  to  the  other  act  apply  with  equal  force  to  this.  It 
is  true  that  this  law  apparently  acts  upon  the  remedy,  and  not 
directly  upon  the  contract  Yet  its  effect  is  to  deprive  the 
party  of  his  pre-existing  right  to  foreclose,  etc." 

In  the  following  year,  the  same  subject  was  discussed  in 
McCracken  v.  Hayward^  2  How.  609.  The  opinion  of  the  su- 
preme court  was  delivered  by  Mr.  Justice  Baldwin.  '^The 
obligation  of  a  contract,"  says  he,  "consists  in  its  binding  fofoe 
on  the  party  who  makes  it.  This  depends  on  the  laws  in  ex< 
istence  when  it  is  made;  these  are  necessarily  referred  to  in 
all  contracts,  and  forming  a  part  of  them  as  the  measure  uf 
the  obligation  to  perform  them  by  the  one  party,  and  the  right 
acquired  by  the  other.  There  can  be  no  other  standard  by 
which  to  ascertain  the  extent  of  either  than  that  which  the 
terms  of  the  contract  indicate,  according  to  th'sir  settled  legal 
meaning;  when  it  becomes  consummated,  the  law  defines  the 
duty  and  the  right,  compels  one  party  to  perform  the  thing 
contracted  for,  and  gives  the  other  a  right  to  enforce  the  per- 
formance by  the  remedies  then  in  force.  If  any  subsequent 
law  affect  to  diminish  the  duty  or  to  impair  the  right,  it  neces- 
sarily bears  on  the  obligation  of  the  contract  in  favor  of  one 
party  to  the  injury  of  the  other;  hence  any  law  which  in  its 
operation  amounts  to  a  denial  or  obstruction  of  the  rights  ac- 
cruing by  a  contract,  though  professing  to  act  only  on  the 
remedy,  is  directly  obnoxious  to  the  prohibition  of  the  consti- 
tution. This  principle  is  so  clearly  stated  and  fully  settled  in 
Bronson  v.  Kinziej  that  nothing  remains  to  be  added  to  the 
reasoning  of  the  court,  or  requires  a  reference  to  any  other  au- 
thority than  as  therein  referred  to."  AUuding  to  Uie  particu- 
lar case  under  consideration:  "  The  obligation  of  the  contract 
between  the  parties  in  this  case,"  says  Judge  Baldwin,  "was  to 
perform  the  promises  and  undertakings  contained  therein;  the 
right  of  the  plaintiff  was  to  damages  for  the  breach  thereof, 
to  bring  suit  and  obtain  a  judgment,  to  take  out  and  iHX)eecute 
an  execution  against  the  defendant  till  the  judgment  was  sat- 
isfied, pursuant  to  the  existing  laws  of  Illinois.  These  laws 
giving  these  rights  were  as  perfectly  binding  on  the  defendant, 
and  as  much  a  part  of  the  contract,  as  if  they  had  been  set 
forth  in  its  stipulations  in  the  very  words  of  the  law  relating 

to  judgments   and   executions Any  subsequent  law 

which  denies,  obstructs,  or  impairs  this  right,  by  superadding 
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a  condition  to  the  sale,  etc.,  affects  the  obligation  of  the  con- 
tract, tor  it  can  be  enforced  only  by  a  sale  of  the  defendant's 
property,  and  the  prevention  of  such  sale  is  the  denial  of  the 
right.    The  same  power  in  a  state  legislature  may  be  carried 

to  any  extent,  if  it  exists  at  all If  the  power  can  be 

exercised  to  any  extent,  its  exercise  must  be  a  matter  of  un- 
controllable discretion  in  passing  laws  relating  to  the  remedy 
which  are  regardless  of  the  effect  on  the  right  of  the  plaintiflfl 
This  was  the  ruling  principle  of  the  case  of  Bronson  v.  Kintie.^ 
The  law  of  Illinois  prohibiting  a  sale  under  execution  for  less 
than  two  thirds  of  the  appraised  value  was  held  to  be  uncon- 
stitational  and  void. 

In  FlanUrt^  Bank  v.  Sharpy  6  How.  801,  and  again  in  Cur* 
ran  y.  State  of  ArkamaSf  15  How.  819,  these  principles  were 
reaffirmed.  In  the  former  case,  Mr.  Justice  Woodbury  says: 
^^One  of  the  tests  that  a  contract  has  been  impaired  is,  that 
its  value  has  by  legislation  been  diminished.  It  is  not  by  the 
prohibition  of  the  constitution  to  be  impaired  at  all.  This  is 
not  a  question  of  degree  or  manner  or  cause,  but  of  encroach- 
ing in  any  respect  on  its  obligation,  dispensLig  with  any  part 
of  its  force":  PUvntere  Bank  v.  Sharp^  6  How.  827.  In  the 
latter  case,  the  doctrine  is  well  condensed  by  Mr.  Justice  Cur- 
tis: "It  by  no  means  follows  because  a  law  affects  only  the 
remedy  that  it  does  not  impair  the  obligation  of  a  contract. 
The  obligation  of  a  contract  in  the  sense  in  which  these  words 
are  used  in  the  constitution  is  that  duty  of  performing  it 
which  is  recognized  and  enfixrced  by  the  laws;  and  if  the  law 
is  so  changed  that  the  means  of  enforcing  this  duty  are  ma- 
terially impaired,  the  obligation  of  the  ccmtract  no  longer  re- 
mains the  same":  Curran  v.  SUUe  of  ArkantaSy  16  Id.  819. 

The  last  case  was  decided  A.  D.  1853;  and  so  lately  as  De- 
cember, 1864,  in  Hawthorne  v.  Califs  2  Wall.  10,  the  supreme 
court  ot  the  United  States,  by  Mr.  Justice  Nelson,  took  occa- 
sion to  recognize  and  reaffirm  'Hhe  principle  decided  in  Brof^ 
son  V.  Kinzie^  and  the  several  subsequent  cases  of  this  class," 
and  held  that  the  acts  then  under  consideration  so  seriously 
affected  the  remedy  of  the  mortgagee  as  to  impair  the  obli- 
gation of  the  mortgage  contract  within  the  meaning  of  the 
constitution,  and  declared  them  void. 

It  would  seem  superfluous  to  add  that  this  series  of  decis- 
ions by  the  supreme  court  of  the  United  States  is  conclusive 
upon  this  tribunal  in  settUng  the  construction  of  the  constitu- 
tion upon  this  subject 
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But  we  are  not  left  without  the  light  of  instruction  from  the 
adjudications  of  our  sister  states.  During  the  war  of  1812, 
when  the  people  of  our  country  were  greatly  harassed  in  their 
affairs,  the  legislature  of  North  Carolina  passed  an  act  staying 
execution  uxx>n  judgments  until  the  first  term  of  the  court  after 
February,  1814,  upon  the  defendant  giving  security,  etc.  The 
supreme  court  of  North  Carolina  held  the  law  to  be  null  and 
void,  as  violating  the  prohibition  of  the  connstitution  against 
impairing  the  obligation  of  contracts:  Crittenden  v.  JoneSj  1 
Car.  Law  Rep.  385.  That  case  came  under  review  before  the 
same  tribunal  in  the  case  of  Barnes  v.  BameSy  decided  June 
and  August  term,  1861.  The  opinion  of  the  court  was  an- 
nounced by  Chief  Justice  Pearson.  ^'The  plea,"  says  he, 
*' claiming  for  the  defendants  the  benefit  of  what  is  commonly 
called  the  'stay  law,'  presents  for  our  decision  the  question  of 
the  constitutionality  of  an  act  of  the  last  session  of  the  general 
assembly,  entitled  'An  act  to  provide  against  the  sacrifice  of 
property,  and  to  suspend  proceedings  in  certain  cases.'  Our 
province  is  to  give  judgment  on  the  question  of  the  constitu- 
tional power  of  the  legislature  to  pass  the  statute.  In  the  dis- 
charge of  this  duty,  we  are  relieved  by  the  fact  that  a  question 
of  such  importance  is  not  now  presented  for  the  first  time,  so 
as  to  put  upon  us  the  responsibility  of  making  a  decision  on 
the  strength  of  our  own  convictions;  for  we  find  that  the  line 
has  been  plainly  marked,  in  fact  'blazed  out,'  by  many  previ- 
ous adjudications,  so  that  it  can  be  easily  followed;  and  all 
we  have  to  do  is  to  make  an  application  of  well-established 
principles Our  opinion  is,  that  the  statute  under  con- 
sideration, so  far  as  it  opposes  the  right  of  the  plaintiff  to  a 
judgment  in  the  court  below,  or  the  motion  for  a  judgment  in 
this  court,  and  for  execution,  is  void  and  of  no  effect,  because 
it  is  in  violation  of  the  constitution  of  the  United  States,  etc. 
1.  It  is  patent  by  the  face  of  the  statute  that  it  does  impair 
the  obligation  of  contracts.  This  is  settled  in  Jones  v.  Crit-' 
tendeny  1  Car.  Law  J.  385.  In  that  case  the  argument  is  ex- 
hausted, and  we  only  add,  we  concur  in  it 

Lapsley  v.  BrasJiears,  4  litt.  49,  is  a  case  frt)m  Kentucky. 
The  legislature  had  authorized  a  stay  of  execution  on  judg- 
ments obtained  prior  to  the  act  for  one  year,  upon  the  defend- 
ant's giving  bond  to  replevy,  etc.  The  court  declared  the  act 
null  and  void,  as  violating  the  prohibition  of  the  constitution. 
The  opinion  of  Mr.  Justice  Owsley,  speaking  for  the  court,  is 
instructive:  "But,"  says  he,  "in  a  state  of  civil  govemmenti 
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contracts  may  derive  an  additional  obligation, — an  obligation 
which  arises  from  the  civil  laws  of  the  government,  and  which, 
but  for  the  limitations  contained  in  the  constitution,  might 
have  been  impaired  and  totally  annihilated  by  the  legislatures 
of  the  states.  This  obligation  operates  through  the  medium 
of  the  sanction  of  the  law,  and  consists  emphatically  in  those 
remedies  which  the  law  supplies,  and  may  be  denominated 

the  legal  obligation The  act  of  the  legislature  is  in 

conflict  with  that  provision  of  the  constitution  of  the  United 
States  which  forbids  any  state  from  passing  a  law  impairing 

the  obligation  of  contracts By  the  act  in  question,  it  is 

true,  the  obligation  of  the  defendant's  prior  contract  has  not 

been  entirely  destroyed But  during  the  time  of  the 

replevin  which  is  allowed  by  the  act  all  pre-existing  remedies 
upon  the  prior  contract  are  suspended,  and  the  obligation 
of  the  contract  thereby  weakened  and  impaired.  To  be  in 
conflict  with  the  constitution,  it  is  not  necessary  that  the  act 
of  the  legislature  should  import  an  actual  destruction  of  the 
obligation  of  the  contract;  it  is  sufficient  if  the  act  imports  an 
impairment  of  the  obligation.  If  by  the  legislative  act  the 
obligation  of  the  contract  be  in  any  degree  impaired,  or  what 
is  the  same  thing,  if  the  obligation  be  weakened  or  rendered 
less  operative,  the  constitution  is  violated  and  the  act  so  far 
inoperative." 

In  the  state  of  Mississippi,  the  doctrine  is  thus  stated  in 
Briaeoe  v.  AnkeUUy  28  Miss.  371  [61  Am.  Dec.  653]:  ''  It  is  too 
well  settled  to  admit  of  question  at  the  present  day  that  it  is 
within  the  power  of  the  state  legislature  to  regulate  the  rem- 
edy and  modes  of  proceeding  in  relation  to  past  as  well  as  to 
future  contracts.  This  power  is  subject  only  to  the  restriction 
that  it  cannot  be  exercised  so  as  to  take  away  all  remedy  upon 
the  contract,  or  to  impose  upon  its  enforcement  new  burdens 
and  restrictions  which  materially  impair  the  value  and  bene- 
fit of  the  contract." 

But  the  case  of  Coffman  v.  Bcmk  of  Kentucky^  41  Miss.  212 
[90  Am.  Dec.  371],  is  a  recent  decision  of  the  supreme  court 
of  Mississippi.  The  legislature  of  Mississippi  had  passed  acts 
in  1861  and  1865  not  unlike  those  passed  in  the  same  years 
by  the  general  assembly  of  South  Carolina.  By  the  act  of 
1865,  all  laws  for  the  collection  of  debts,  etc.,  were  suspended 
until  the  1st  of  January,  1868.  Chief  Justice  Handy  de- 
livered the  judgment  of  the  court.  After  admitting  in  the 
most  ample  terms  the  general  authority  of  state  legislation  in 
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regard  to  the  remedy  for  the  enforoement  of  oontractSi  and 
vindicating  this  authority  as  sanctioned  by  previoas  adjadioa* 
tionSy — ^^bnty"  continued  he,  'Hhis  power  of  the  legislature  over 
remedies  is  not  without  restriction,  and  any  legislation  which 
impairs  the  value  and  benefit  of  the  contract,  though  piofesa* 
ing  to  act  upon  the  remedy,  must  impair  the  right  intended  to 
be  secured  by  the  contract,  and  c<mie  within  the  evil  intended 
to  be  prohibited  by  the  constitution.  For  though  the  particu- 
lar remedy  existing  at  the  time  of  making  the  contract  is  not 
an  essential  part  of  it,  yet  no  contract  would  be  of  any  value 
without  a  remedy  to  enforce  it  Its  obligation  would  be  nuga- 
tory if  all  remedy  to  enforce  it  were  taken  away;  and  it  would 
be  impaired  if  the  remedy  were  obstructed  and  rendered  im- 
practicable. The  remedy  is  therefore  an  incident  to  the  con- 
tract; and  though  the  parly  may  have  no  right  under  the 
contract  to  any  particular  remedy,  yet  he  has  a  rif^t  at  all 
times  to  some  adequate  and  available  remedy  to  enforce  it, 
and  that  is  manifestiy  within  the  contemplation  of  the  con- 
tract. Hence  it  has  been  held  generally  by  courts  and  jurists 
of  the  highest  authority  in  this  country  that  acts  of  the  legis- 
ture  preventing  all  legal  remedies  on  contracts,  or  so  changing 
and  obstructing  them  as  materially  to  impair  the  value  and 
benefit  of  the  contract  as  it  existed  when  made,  are  vioUtions 
of  the  contract,  and  within  the  prohibitions  of  the  constita- 
tioQ  of  the  United  States."  Subsequentiy  analysing  the  pro- 
visions of  the  act  of  1865,  the  chief  justice  says:  "  It  is  u^ged 
that  it  is  wiUiin  the  legitimate  powers  of  the  legiehituie 
because  it  appertains  to  the  remedy.  But  is  that  its  true 
character?  ....  It  does  not  attempt  to  make  any  new  regu- 
lations in  relation  to  the  prosecution  of  suits  then  pending,  or 
«ny  proceedings  to  be  had  therein,  but  absolutely  prevents  all 
proceedings  in  such  suits  for  more  than  two  years.  Instead  of 
modifjring  the  remedies  existing  for  the  cause  of  action  qpeci- 
fied,  or  providing  any  new  remedies  thereon,  it  takes  away  all 
remedies,  and  cloees  the  courts  upon  all  remedies  upon  tiiem 
for  a  period  exceeding  two  years.  This  can  with  no  propriety 
be  classed  or  justified  as  legislation  regulating  remedies,  but 
is  in  effect  a  denial  of  all  remedy  for  the  time  specified.  It 
is  therefore  clearly  within  the  principles  above  stated,  and 
oomes  within  the  prohibition  of  the  constitution  of  the  United 
States." 

While  preparing  this  opinion,  a  Montgomeiy  newspaper 
furnishes  the  report  of  a  decision  made  a  few  days  since  by 
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the  supreme  court  of  Alabama:  Ex  parte  O.  F.  Pollard  and 
Ex  parte  M.  L.  Woods. 

It  appears  that  in  Alabama,  as  in  South  Carolina,  the  cir- 
<;oit  oourts  are  held  at  an  internal  of  about  six  months.    By 
the  former  practice  in  Alabama,  under  the  regulations  of  a 
law,  as  in  South  Carolina  for  half  a  century  past,  no  judgment 
is  regularly  entered  against  the  defendant  until  the  second 
term.     He  was  thus  entitled  to  what  may  be  called  an  impar- 
lance.    But  by  the  code  adopted  in  Alabama  in  1853  the  pro- 
ceedings were  expedited,  and  judgment  might  be  rendered  at 
the  first  or  return  term.    The  law  so  continued  until  Febru- 
ary, 1866,  when  the  legislature  passed  an  act  '^to  regulate 
judicial  proceedings."    By  one  of  the  provisions,  a  defendant 
became  entitled  to  what  may  be  termed  a  second  imparlance, 
and  judgment  would  be  entered  at  six  or  twelve  months,  ac- 
cording to  the  service  of  the  writ.    By  another  provision,  after 
judgment,  the  execution  might  be  superseded  by  what  is 
called  "a  suggestion  of  irregularity."     The  supreme  court 
consists  of  a  chief  justice  and  two  associates.    All  united  in 
holding  the  law  unconstitutional  and  void  so  far  as  it  stayed 
or  hindered  the  collection  of  money  under  the  judgments  ren- 
dered.    But  the  two  associate  justices  thought  the  other  pro- 
vision strictly  a  regulation  of  the  remedy;  that,  as  the  code 
of  1853  had  taken  away  the  imparlance  without  any  impeach- 
ment of  its  constitutionality,  so  the  act  of  1866,  which  gave 
a  second  imparlance,  might  be  sustained  in  the  same  view. 
Mr.  Justice  Byrd,  however,  who  concurred  in  this  respect  with 
his  associate,  took  the  occasion  to  express  his  condemnation 
of  stay  laws.    '^  The  act  in  question,"  says  he,  '4s  said  to  be  of 
that  class.    It  is  not  so  styled  by  the  general  assembly  in  the 
act;  and  being  a  co-ordinate  branch  of  the  government,  it  is 
proper  to  attribute  to  its  action  the  best  motives  and  objects 
that  could  be  reasonably  presumed  ";  and  agrees  with  his  asso- 
ciate that  it  was  merely  a  regulation  of  the  proceedings.    Chief 
Justice  Walker,  in  a  very  elaborate  judgment,  pronounced 
the  entire  act  a  violation  of  the  constitution.    He  said  that 
the  first  provision  was  manifestly  "  a  mere  plan  for  the  delay 
and  postponement  of  the  performance  of  contracts,  and  not  an 
adjustment  of  the  machinery  of  the  courts  to  the  attainment 
of  a  fair  trial,  or  to  the  security  of  justice."    '*  I  can  perceive," 
adds  he,  ^'no  ground  upon  which  tixe  convictions  of  the  legis- 
lature as  to  the  welfare  of  the  state  or  the  necessities  of  the 
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people  can  enlarge  their  authority  to  interfere,  through  the 
manipulation  of  the  remedy,  with  the  obligation  of  contracts.** 
It  is  manifest  that  the  judgment  of  the  Alabama  court  forms 
no  exception  to  the  unbroken.current  of  decisions.  But  surely 
no  '^doubtful  interpretation"  can  be  alleged  against  the  legis- 
lation of  South  Carolina  upon  this  subject.  The  general 
assembly  said  what  they  meant.  It  is  their  habit  to  do  so. 
They  call  things  by  their  right  names.  The  act  of  1861  is  en- 
titled "An  act  to  extend  relief  to  debtors,  and  to  prevent  the 
sacrifice  of  property  at  public  sales."  The  subsequent  annual 
enactments  are  entitled  "An  act  to  continue  in  force  "  the  act 
of  1861.  But  the  act  of  1865  anticipates  any  misconception^ 
and  is  entitled  "An  act  to  amend  the  law  known  as  the  stay 
law."  In  the  case  first  stated,  State  v.  Carew ^  the  obligation 
of  the  bond  required  the  obligor  to  pay  to  the  obligee  $4,041 
on  the  1st  of  February,  1861.  The  act  of  December,  1861, 
precludes  the  creditor  from  any  legal  remedy  whatever  te 
enforce  his  demand  for  twelve  months.  This  prohibition  is 
renewed  and  continued  by  successive  enactments  until  De- 
cember, 1865,  when  the  law  was  so  altered  as  to  allow  the 
creditor,  after  three  months'  previous  notice  to  the  debtor,  to 
demand  payment  of  one  tenth  of  his  debt  on  the  Ist  of 
December,  1866;  and  on  non-payment,  he  was  allowed  to  ob- 
tain judgment  and  enforce  the  same  for  one  tenth  of  his  debt, 
and  no  more.  The  plain,  open,  and  avowed  purpose  of  the 
general  assembly  was  not  the  regulation  of  judicial  proceed- 
ings, but  a  modification  or  amelioration  of  the  obligation  of 
the  parties, — "to  extend  relief  to  debtors,"  "to  prevent  the 
sacrifice  of  property  at  public  sale,"  to  amend  the  stay  law. 
By  the  manifest  and  necessary  eflect  of  the  legislation,  the 
creditor  is  reduced  to  the  condition  in  which  (as  has  been 
elsewhere  said)  "  his  rights  live  but  in  grace,  and  his  remedies 
in  entreaty  only." 

It  may  be  that  in  great  emergencies,  in  periods  of  general 
embarrassment,  this  extraordinary  power  of  interfering  for 
the  relief  of  the  citizen  ought  to  have  been  reserved  to  the  state 
legislatures. 

It  remains  only  to  inquire  whether  this  particular  matter 
was  not  fully  considered  by  the  framers  of  the  constitutioiL 
When  Luther  Martin,  a  delegate  from  Maryland,  returned  to 
his  constituents,  be  was  opi)06ed  to  several  provisions  of  the 
constitution  which  had  been  adopted,  and  thus  expresses  his 
dissatisfaction    with  the  clause   prohibiting  the  states  from 


I 

I 

I 


I 

I 

{ 


Haj,  1866.]  Stati  «.  Cabiw.  2S9 

jMMMrifig  any  law  fanpairing  the  obligatioQ  of  oontncta:  **I  oon- 
ddered,"  said  Mr.  Martin^  "that  there  might  be  timea  of  great 
pablic  calamity  and  distress,  and  of  snch  extensiTe  scarcity 
of  specie  as  would  render  it  the  duty  of  the  government,  for 
the  preeervation  of  even  the  most  valuable  part  of  its  citixens, 
in  some  measure  to  interfere  in  their  favor  by  passing  laws 
totally  or  partially  stopping  courts  of  justice,  or  authoriiing 
the  debtor  to  pay  by  insttdlments,  or  by  delivering  up  hia 
property  to  his  creditors  at  a  valuation,  etc.    Such  times  have 
beai,  and  may  again  arrive.    I  therefore  voted  against  de- 
priving the  states  of  this  power":  1  Elliott's  Debates  on  the 
Federal  Constitution,  376. 

Mr.  Madison,  in  the  introduction  of  his  report  of  the  debates  • 

on  the  federal  constitution,  describing  the  condition  of  things  t 

which  led  to  the  assembling  of  such  a  convention,  says:  **  In  ^ 

the  internal  administration  of  the  states,  a  violatiixi  of  con* 
tracts  had  become  familiar  in  the  fisrm  of  depreciated  paper 
made  a  legal  tender,  of  property  substituted  for  money,  of  in- 
stallment laws,  and  of  the  occlusion  of  courts  of  justice, 
although  evident  that  all  such  interferences  affected  the  right 
of  other  states,  relatively  creditors,  as  well  as  citizens  credi- 
.tors  within  the  states":  Madison  Papers,  5  Elliott's  Debates 
on  the  Federal  Constitution,  120. 

General  Davie  of  North  Carolina,  returning  from  the  con- 
vention, congratulated  his  constituents  on  the  adoption  of  this 
prohibition  of  the  constitution.  That  hereafter  a  sister  state 
could  not  again  do  what  they  had  heretofore  done, — ''  make 
pine  barren  acts  to  discharge  their  debts;  declare  that  our 
citizens  shall  be  paid  in  sterile,  inarable  lands  at  an  extrava-  l| 

gant  price;  pass  installment  laws  procastinatiiig  the  payment 
of  debts  due  from  their  citizens  for  years."  ^  It  is  essential, 
6aid  he,  ''to  the. interests  of  agriculture  and  commerce  that 
the  hands  of  the  state  should  be  bound  from  making  paper 

money,  installment  laws,  and  pine  barren  acts That 

section  is  the  best  in  the  constitution.    It  is  founded  in  the 
strongest  principles  of  justice.    It  is  a  section,  in  short,  which 
I  thought  would  have  endeared  the  constitntioQ  to  thia  conn- 
try":  4  Elliott's  Debates  on  the  Federal  Constitntion,  157, 
159, 191. 

Mr.  Charles  Pinckney  of  Sonth  Carolina  was  a  member  of 
the  convention  which  adopted  the  constitntion  of  the  United 
States  in  1787.  He  waa  subsequently  a  member  of  the  con- 
vention which  formed  the  state  constitution  of  1790,  and  is 
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said  to  ha^ve.  ptepared  thednmght  of  the  oonatitotion  of  Sooik 
Gaiolina.  In  the  debates^  of  tb&  state:  oonventioD ,  commentiog 
on  this  claufie  of  the  constitiition  of  the  United  States  (art.  1^ 
sea  10),  Mr.  Pinckney  said:  ^'This  seotion  I  consider  as  the 
sonl  of  the  oonstitation;  as  containing  in  a  few  words  those 
restraints  upon  the  states  which,  while  they  keep  them  from 
interfering  with  the  powers  of  the  Union,  will  lea^e  them 
always  in  a  sitaation  to  covofLj  with  their  federal  duties;  will 
teach  them  to  cultivate  the  principles  of  public  honor  and 
private  honesty,  whidi  are  the  sure  road  to  national  character 
and  happiness."  The  prohibitum  was  reiterated  in  the  state 
constitution  then  adopted:  "  Nor  shall  any  law  impairing  the 
obligation  of  contracts  ever  be  passed  by  the  legislature  of  this 
state":  Art  9,  sec.  2.' 

The  venerable  Chancellor  Desaussure  had  walked  with  those 
who  fought  in  the  Revolution,  and  with  those  who  framed 
the  federal  constitution.  The  following  is  his  note  to  Olaze  v. 
DrayUrrij  1  Desaus.  Eq.  110:  "  The  legislature,  in  consideration 
of  the  distressed  state  of  the  country  after  the  war,  had  passed 
an  act  prohibiting  the  immediate  recovery  of  debts,  and  fixing 
certain  periods  for  the  payment  of  debts  far  beyond  the  periods 
fixed  by  the  contract  of  the  parties.  These  interferences  with 
private  contracts  became  very  numerous  with  most  of  the 
state  legislatures,  evm  after  the  distress  arising  from  the  war 
had  ceased  in  a  great  degree.  They  produced  distrust  and 
irritation  throughout  the  community  to  such  an  extent  that 
new  troubles  were  apprehended;  and  nothing  contributed 
more  to  prepare  the  public  mind  for  giviug  up  a  portion  of 
the  state  sovereignty,  and  adopting  an  efficient  national  gov- 
ernment, than  these  abuses  of  power  by  the  state  legisla- 
tures." 

In  a  similar  strain  Mr.  Justice  Colcock  speaks  in  Alexander 
V.  Gibson,  1  NottA  McC.  186  (A.  D.  1819):  '<In  giving  con- 
struction to  this  part  of  the  constitution,  it  is  necessary  to  take 
a  view  of  the  state  of  things  which  existed  at  the  time  of  its 
adoption,  and  of  the  particular  acts  which  had  been  passed 
by  many  of  the  states  during  the  struggle  for  our  indepen- 
dence. From  the  difficulties  which  had  arisen  during  the  war, 
it  was  fotuid  to  be  impossible  for  debtors  to  satisfy  the  de* 
mands  of  their  creditors.  The  value  of  prq^erty  was  dimin- 
ished. There  was  litUe  circulating  medium  in  the  country. 
And  hence  had  originated  pine  barren  acts,  installment  laws, 
and  other  aots  of  similar  character  impairing  the  obligation 
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of  oontractSy  and  thoroby  dostfojriBg  ciwlit.  Many  of  thofle 
laws  wefe  then  in  operation^  and  to  faaid  'against  fhe  oontin- 
nance  of  them  was  the  ayowed  object  of  this  clause  in  Hm 
eonstitution.'' 

Snch  was  the  contemporaneous  testimony;  such  has  been 
the  nnilbim  tradition  of  the  oountiy.  Laws  Af  the  oharader 
of  thoae  under  oonsideiation  were  precisely  these  against 
which  the  prohibition  of  the  constitution  was  directed.  Per- 
haps our  forefathers  miscarried  in  judgment,  and  Luther 
Martin  was  right  But  he  failed  to  oonvinoe  his  constituents. 
The  people  of  the  several  states  acted  with  their  eyes  open. 
They  set  one  thing  over  against  .another,  and  the  oounsels 
of  Gteneral  Davie  and  Mr.  Madison  and  Mr.  Pinokney  pre- 
vailed over  the  counsels  of  Mr.  Martin  and  other  distinguished 
patriots.  They  ratified  the  prohibition  of  the  oonstitution. 
They  thus  voluntarily  submitted  to  this  self-restraint,  and 
determined  to  protect  their  representatives  in  the  state  legis- 
lature from  the  perils  of  temptation.  If  there  has  been  any 
authoritative  adjudication,  since  the  adoption  of  the  constitu- 
tion, sustaining  the  validity  of  installmeat  laws  or  stay  laws, 
it  escaped  the  research  of  the  learned  counsel  who  argued 
this  cause,  and  has  not  been  brought  to  the  notice  of  the 
court. 

In  Lindsay  v.  CommMSumerSy  2  Bay,  61,  Judge  Waties  uses 
this  language:  ^*  It  was  painful  to  hhn  to  be  obliged  to  ques- 
tion the  exercise  of  any  legislative  power.  In -exercising  this 
high  authority,  the  judges  claim  no  judicial  supremacy;  they 
are  only  the  administrators  of  the  public  will.  If  an  act  of 
the  legislature  is  held  void,  it  is  not  .becanse  the  judges  have 
any  control  over  the  legislative  power,  but  because  the  act  is 
fiirbidden  by  the  constitution,  and  because  the  will  of  the 
people,  which  is  therein  declared,  is  paramount  to  that  of  their 
representatives  expressed  in  any  law.  As  the  act  under  con- 
sideration was  repugnant  to  this  high  will,  he  was  bound  to 
say  that  it  ought  not  to  have  any  operation." 

In  the  judgment  of  this  court,  the  provisions  of  the  xicts  of 
1861  and  1865,  which  interdict  the  service  of  mesne  process 
or  the  enforcement  of  final  process,  are  at  variance  with  the 
article  of  the  constitution  of  the  United  States  which  prohibits 
a  state  from  passing  any  law  impairing  the  obligation  of  con* 
tracts,  and  such  provisions  are  consequently  inoperative  and 
void. 
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Wabdlaw,  Glover,  Munbo,  Inolis,  Moses,  and  Dawkins, 
JJ.,  and  Cabboll,  Lesesne,  and  Johnson,  chancelloro,  con- 
oimsd. 

Aldbigh,  J.,  filed  a  dissenting  opinion. 


Statdti  iMFAnuNo  Oblioatiok  of  Ooktbact:  Sea  iSMqr  t.  €Hb90%,  79 
Am.  Dm.  480^  and  mite  495;  Robkimm  r.  Magee,  70  Id.  638;  €k^  r.  JNdl»  71 
Id.  089. 

Winof  LaaiSLAXUBM  Attbicfts  to  Pass  Aor  iMPAisnio  QBUOAnov  ov 

OoKTBAora,  it  is  the  duty  of  the  judicial  department  to  deblaie  enoh  law  nvll 
and  void:  Tnuieea  v.  BaUey,  81  Am.  Deo.  194. 

The  FsmoiPAL  oasb  is  citbd  and  distingaished  in  Barrp  t.  I9enum,  14 
Rich.  133,  134;  S.  C,  poti,  p.  263.  It  is  cited  aa  containing  a  thoron^  dia- 
eoasion  of  the  exact  bouidary  between  legitimate  and  prohibited  legfglation 
in  Wood  V.  Wood,  14  Blch.  160;  and  ii  cited  as  an  elaborate  diaourion  and 
fall  determination  of  the  meaning  of  the  term  "  obligation,'*  when  applied  to 
oontraots,  in  Moon  r.  HoUand,  16  a  0.  28. 


Babby  v.  Iseman. 

[14  Richardson's  Law,  129.] 

BoCTTB  Oabouna  Aot  OF  1861,  Known  as  "Stat  Law,"  n  OottsmU" 
TZONAL  and  binding  so  far  as  it  relates  to  fatnre  oontraets  made  to  be 
ezecated  within  the  state. 

OONSTITUTIOKAL    PROVISION  THAT   "No    StATB  SHALL    PASS  AnT    LaW  Im- 

PAiRiNa  Obligation  of  Cont&aots  "  is  restricted  to  laws  affecting  ante- 
cedent contracts,  and  does  not  apply  to  a  law  affecting  future  contracts. 

Acr  of  Leqislatubb  mat  bb  Unconstitutional  so  far  as  it  has  a  retro- 
spectiye  application  to  past  contracts,  and  constitutional  as  applied  to 
future  contracts. 

ImufFiciBNOT  OF  AFFIDAVIT  UNDXB  PROVISION  OF  Stat  Law.  —  An  affi- 
davit that  defendants  "  intend  to  remove  from  the  limits  of  this  state^ 
and  that  the  cotton  aforesaid  is  fraudulently  disposed  of,"  is  insufficient 
to  authorize  an  order  holding  the  defendants  to  bail,  under  a  statutory 
provision  requiring  that  there  should  be  an  affidavit  that  the  defendant 
"has  absconded  or  is  about  to  abscond,"  or  that  he  "is  removing  or  is 
about  to  remove  his  property  beyond  the  Umits  of  this  state,  or  is  fraud- 
ulently disposing  of  the  same." 

Action  of  Ck>vBNANT  is  Action  "fob  CoixxcnoN  of  Monet,"  within  the 
aot  known  as  the  "  stay  law." 

Motion  to  set  aside  a  bail-writ.  One  of  the  grounds  relied 
npoQ  was,  that  the  facts  deposed  to  in  the  affidavit  were  not 
sufficient  to  bring  the  plaintilST's  case  within  the  provision  of 
the  act  of  1861  known  as  the  "stay  law."  The  head-note 
and  opinion,  in  connection  with  the  opinion  in  the  case  of 
State  V.  Carewj  reported  ante,  p.  245,  sufficiently  state  the  case. 
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Spairiy  for  the  appellant. 
Hariee  SeUen^  contra. 

By  Court,  Munbo,  J.  In  the  oases  of  8tai$  y.  Oarew  and 
Skarioek  v.  Rivers^  18  Rich.  498  [arUe^  p.  246],  decided  at 
the  May  term  of  this  court,  it  was  held  that  the  act  of  1861, 
smd  known  as  the  ^'  stay  law,"  so  tax  as  it  was  intended  to 
apply  to  contracts  made  antecedent  to  its  enactment,  was 
Toid,  because  of  its  repugnancy  to  that  provision  of  the  con- 
flfitution  of  the  United  States,  as  also  of  this  state,  which 
prohibits  the  state  finom  passing  laws  impairing  the  obligation 
cf  contracts.  This  case  was  also  argued  at  the  same  time, 
but  has  been  held  under  advisement  until  the  present  term, 
so  tiiat  I  now  proceed  to  announce  the  judgment  of  the  court 
therein. 

In  the  cases  of  State  v.  Carew  and  Sharhck  v.  Rivers^  tupra^ 
{he  contracts,  as  we  have  seen,  were  entered  into  prior  to 
tiie  passage  of  the  act  of  1861,  while  in  this  case  the  con- 
tract was  made  some  considerable  time  subsequent  to  its  en- 
actment; so  that  the  main  question  made  by  the  grounds  of 
appeal,  and  the  one  I  propose  first  to  consider,  is,  whether  the 
eonstitutional  provision  in  question  applies  to  future  as  well  as 
to  antecedent  contracts. 

There  can  be  no  doubt  but  that  the  power  to  regulate  civil 
contracts  resides  in  every  government  of  laws,  and  but  for  the 
constitutional  provision  which  interdicts  the  states  from  pass- 
ing any  laws  impairing  their  obligation,  their  authority  over 
every  description  of  contracts  would  have  been  wholly  unre- 
stricted. So  that  the  question  recurs,  Does  the  constitutional 
inhibition  extend  to  all  contracts  without  regard  to  the  time 
of  their  execution?  or  is  it  restricted  to  a  particular  class  of 
contracts,  namely,  such  contracts  as  were  in  existence  at  the 
passage  of  the  law?  In  other  words,  does  the  validity  of  the 
state  law  depend  upon  the  fact  whether  the  contract  precedes 
or  succeeds  the  law  in  point  of  date? 

But  before  proceeding  further  on  this  branch  of  the  case, 
there  is  a  preliminary  question  it  is  proper  should  first  be 
disposed  of^  namely,  whether  the  effect  of  the  decision  in  the 
cases  of  State  v.  Carew  and  Sharlock  v.  Rivera,  supra,  was  to 
render  the  act  of  1861  void  ab  initio;  in  other  words,  may  a 
law  be  constitutional  in  part,  and  in  part  unconstitutional  ? 
In  Ogden  v.  SaunderSy  12  Wheat  295,  Thompson,  J.,  says:  ^'It 
not  denied  in  the  argument,  and  I  presume  cannot  be, 
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that  a  law  may  be  unoonstitntioiial,  and  of  course  void,  8o  tar 
as  it  has  a  retrospective  application  to  past  contracts,  and  valid 
as  applied  prospectively  to  fdture  contracts."  And  Trimble,  J ., 
in  the  same  case,  at  pi^  818,  said:  '^  A  law  may  be  eonstitn* 
tional  in  part,  and  in  i>art  unconstitutional."  And  in  Odden 
V.  Prince  J  8  Wash.  C.  G.  818,  Washington,  J.,  remarks:  "It 
may  be  proper  to  premise  that  a  law  may  be  uneonstitational, 
and  of  course  void,  in  relation  to  particular  cases,  and  yet 
valid  to  all  intents  and  purposes  in  its  application  to  other 
cases,  but  varying  from  the  former  in  particular  circum- 
stances."  In  Tupper  v.  McOin^  8  Oiay,  82,  it  is  said:  *^  When 
a  statute  has  been  passed  by  the  legislature  under  all  the 
forms  and  sanctions  required  to  the  making  of  laws,  somV 
part  of  which  is  not  within  the  competency  of  the  legislative 
power,  or  is  repugnant  to  any  provision  of  the  constitution, 
such  part  thereof  shaU  be  adjudged  void  and  of  no  avails 
while  all  other  parts  of  the  act  not  obnoxious  to  the  same  ob- 
jection will  be  held  valid  and  have  the  force  of  law."  See 
also  Bank  of  HaTnUUm  v.  Dudle^^n  Lesseej  2  Pet.  526,  and 
Sedgwick  on  Constitutional  and  Statutory  Law,  489,  where 
a  summary  of  all  the  authorities  on  the  subject  will  be  found. 

I  now  propose  to  resume  the  consideration  of  the  main  ques- 
tion in  the  case, — that  is,  whether  the  constitutional  inhibition 
applies  to  future  as  well  as  to  past  contracts. 

While  it  is  very  manifest  that  the  constitution  itself  fur- 
nishes no  clew  to  the  solution  of  this  question,  inasmuch  as  it 
makes  no  distinction  whatever  between  past  and  future  con* 
tracts,  but  simply  declares,  in  general  terms,  that  no  state  shall 
pass  any  law  impairing  their  obligation,  it  is,  however,  equally 
manifest  that  for  more  than  half  a  century,  in  almost  every 
instance  wherein  this  clause  of  the  constitution  has  been 
drawn  into  controversy  before  the  judicial  tribunals  of  the 
country,  federal  or  state,  the  distinction  between  these  two 
classes  of  contracts  has  been  uniformly  recognized  and  acted 
upon.  So  that  the  rule  in  question  may  be  said  to  be  one  of 
purely  judicial  interpretation;  and  while  it  restricts  the  con- 
stitutional provision  to  laws  affecting  antecedent  contracts,  it 
leaves  future  contracts  to  occupy  the  same  position  they  did 
previous  to  the  adoption  of  the  constitution, — that  is,  subject 
to  the  control  of  the  state  governments. 

Whether  this  construction  which  has  been  placed  upon  the 
clause  in  question  is  in  strict  accordance  with  the  intention  of 
Its  authors,  is  a  question  that  should  no  longer  be  regarded  aB 
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op«Q  to  oonteitalaon;  fcr  however  debatable  origiiially,  after 
00  kng  aod^flo  uniform  an  aoqoieeeenoe  in  its  oorrectnesSy  and 
■astained  at  it  b  by  a  aeriee  of  judicial  adjudications,  national 
aa  well  as  state,  of  almost  unexampled  unanimity,  all  the  con- 
stderation  should  now  be  accorded  to  it  that  is  due  to  an  estab- 
lifllied  lyfaiciple  of  constitutional  law. 

And  i^,  would  here  take  leave  to  add,  that  but  for  this 
prineiii^  of  confining  the  constitutional  inhibition  to  laws 
affecting  antecedent  contnu^,  it  would  be  utterly  impossible 
to  stistain  the  constitutionality  of  a  single  insolvent  debtor's 
vlaw  in  the  country  in  reference  to  posterior  contracts.  Once 
diaeard  it  as  untenable,  and  eo  iiutcmti  you  pronounce  a 
sentence  of  condemnation  upon  the  insolvent  laws  of  every 
state  In  the  Union. 

I  now  proceed  to  cite  a  few  of  the  leading  dedsions,  botb 
federal  and  state,  involving  a  construction  of  the  clause  of  the 
constitution  under  considemtion,  in  order  that  we  may  see  the 
foundation  upon  which  the  distinction  in  question  is  made  to 
rest,  together  with  the  arguments  employed  to  sustain  it. 

Among  the  first  of  the  cases,  if  not  the  very  first,  involving 
a  construction  of  the  clause  in  question,  that  was  brought  be- 
fore the  federal  judiciary,  was  the  case  of  Sturges  v.  CVowmn- 
thiddy  4  Wheat  122.  This  case  came  before  the  supreme 
court  of  the  United  States  in  the  year  1819;  and  one  of  the 
questions  involved  in  it  was,  whether  an  insolvent  law  of  the 
state  of  New  York,  enacted  subsequent  to  the  date  of  the  con- 
tract upon  which  the  action  was  founded,  and  under  which  the 
defendant  had  obtained  his  discharge,  was  void  for  its  repug- 
nancy to  the  constitutional  provision  in  question.  And  the 
court  held  the  law  to  be  void,  because  of  its  manifest  tendency 
to  impair  the  obligation  of  the  contract  within  the  meanings 
of  the  constitutional  provision. 

Prior  to  the  decision  of  this  case,  it  was  generally  supposed 
that  the  constitutional  interdict  extended  to  all  contracts, 
future  as  well  as  past;  and  although  the  question  as  to  the  dis- 
tinction between  these  two  classes  of  contracts  did  not  neces- 
sarily arise  in  the  case,  the  court  nevertheless  took  occasion 
to  announce  a  doctrine  that  has  had  no  little  influence  upon. 
the  jurisprudence  of  the  country,  and  firom  which  the  distinc- 
tion between  past  and  futuie  contracts  may  be  fiairly  deduced. 
The  doctrine  to  which  I  allude  will  be  found  at  page  208,  and- 
is  in  these  words:  ^'  The  court  is  of  opinion  that,  since  the 
adoption  of  the  constitution  of  the  United  States,  a  state  haa- 
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authority  to  pass  a  bankrupt  law,  provided  such  law  does  not 
impair  Uie  obligation  of  contracts  within  the  meaning  of  tbe 
constitution,  and  provided  there  be  no  act  of  Congress  in  force 
establishing  a  uniform  system  of  bankruptcy  conflicting  with 
such  law," 

Now,  if  it  be  conceded  that  the  states  possess  authority  to 
pass  bankrupt  laws,  so  long  as  the  power  vested  in  Congress 
by  the  constitution  remains  in  a  dormant  state,  and  provided 
such  laws  do  not  impair  the  obligation  of  contracts  within  the 
meaning  of  the  constitution,  and  seeing  that  the  effect  of  a 
bankrupt  or  insolvent  law  acting  upon  antecedent  contracts 
is  to  impair  their  obligation,  consequently  is  in  direct  conflict 
with  the  constitutional  interdict,  unless  future  contracts  are 
exempted  from  the  constitutional  prohibition,  this  conceded 
authority  on  the  part  of  the  states  to  pass  bankrupt  laws 
would  be  worse  than  a  mockery;  and  for  the  very  obvious  rea- 
son there  would  be  nothing  left  for  a  state  bankrupt  or  insol* 
vent  law  to  act  upon. 

Some  eight  or  ten  years  after  the  case  of  Sturges  v.  CrowmHf 
Mhieldf  9upra,  had  been  decided,  this  clause  of  the  constitution 
was  again  brought  under  review  before  the  same  court,  in  the 
case  of  Ogden  v.  Sav/nderSf  supra,  and  again  subjected  to  an 
elaborate  investigation;  and  among  other  points  there  ruled, 
the  following  doctrine  was  maintained  by  a  majority  of  the 
oourt:  that  a  state  insolvent  law,  acting  upon  future  contracts, 
was  not  in  conflict  with  the  constitutional  provision.  At  page 
804,  Thompson,  J.,  says:  ''The  great  principle  asserted,  no 
doubt,  is,  as  laid  down  in  Sturgea  v.  Crowninshield^  the 
inviolability  of  contracts;  and  this  principle  is  fully  main- 
tained  by  confining  the  prohibition  to  laws  affecting  antece- 
dent contracts."  And  in  the  more  recent  case  of  Branson  v. 
Kinziej  1  How.  311,  Chief  Justice  Taney,  in  speaking  of  the 
Illinois  statutes,  remarks:  ''Mortgages — and  mortgages  are 
oontracts — made  since  the  passage  of  these  laws  must  un- 
doubtedly be  governed  by  them;  for  every  state  has  the  power 
to  prescribe  the  legal  and  equitable  obligation  of  a  contract  to 
be  made  and  executed  within  its  jurisdiction.  It  may  exempt 
any  property  it  thinks  proper  from  sale  for  the  payment  of  a 
debt;  and  may  impose  such  conditions  and  restrictions  upon 
the  creditor  as  its  judgment  and  policy  may  dictate.  And  all 
future  contracts  would  be  subject  to  such  provisions;  and  they 
would  be  obligatory  upon  the  parties  in  the  courts  of  the 
United  States  as  well  as  in  the  courts  of  the  states.    We 
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speak,  of  coarse,  of  contracts  made  and  to  be  executed  in  the 
state." 

And  here  it  may  be  well  to  note  that  this  exposition  of  the 
fundamental  law  is  not  without  contemporaneous  testimony 
to  sustain  it,  as  will  be  seen  by  reference  to  the  celebrated 
ordinance  for  the  government  of  the  territory  northwest  of  the 
Ohio  River,  passed  by  the  old  Congress  on  the  13th  of  January, 
1787,  most  of  the  members  of  which  were  also  members  of  the 
convention  that  framed  the  constitution.  By  one  of  the  fimda- 
mental  articles,  it  is  provided  that  '4n  the  joint  prosecution  of 
lights  and  property,  it  is  understood  and  declared  that  no  law 
ought  ever  to  be  made  or  have  force  in  the  territory  that  shall 
in  any  manner  interfere  with  or  affect  private  contracts  or 
engagements  bona  fidey  and  without  fraud,  previously  made." 
So  muoh  for  the  federal  authorities  on  this  branch  of  the  case. 
I  now  propose  to  cite  a  few  authorities  from  the  state  courts, 
in  order  that  we  may  see  how  the  question  has  been  treated 
by  them.  In  Blanchard  v.  £uMeU,  13  Mass.  16  [7  Am.  Dec. 
1063,  Parker,  C.  J.,  said:  '*A  law  which  is  in  force  when  a 
contract  iff  made  cannot  be  said  to  have  the  effect  of  impair- 
ing its  obligation;  for  the  contract  being  made  under  the  law, 
it  is  presumed  to  be  made  in  reference  to  it,  and  the  parties  to 
it  are  legally  cognizant  of  it  at  the  time.  The  contract  in 
such  cases  is  not  impaired  by  the  law,  for  the  law  is  a  part  of 
the  contract." 

And  in  a  much  more  recent  case  the  same  court,  in  the  case 
of  Marsh  v.  Pitmanj  3  Oray,  562,  after  an  elaborate  review  of 
all  the  authorities  on  the  subject,  federal  and  state,  announces 
the  following  doctrine:  ''That  the  power  to  pass  a  bankrupt 
law  is  not  exclusive  in  Congress;  that  the  exercise  of  that 
power  by  the  states  as  'to  future  contracts  does  not  impair 
their  obligation."  In  Mather  v.  Bushy  16  Johns.  233  [8  Am. 
Dec.  313], — a  case,  by  the  way,  that  was  decided  the  same 
year  (1819)  that  Sturges  v.  Crowninshieldy  supra,  was,  and 
shortly  after  the  judgment  in  that  case  had  been  announced, — 
Spencer,  C.  J.,  says  ''  that  citizens  of  the  same  state  entering 
into  contracts  are  to  be  understood  as  making  them  in  refer- 
ence  to  the  existing  laws;  that  the  contract  shall  be  governed 
or  modified  by  such  laws;  and  that  where  the  discharge  of  an 
insolvent  debtor  is  from  a  contract  made  subsequent  to  the 
passage  of  the  law,  such  law  is  not  in  conflict  with  the  con- 
stitutional inhibition."  And  in  the  same  year  (1819)  our  own 
case  of  Alexander  v.  Qibson,  1  Nott  &  McC.  481,  was  decided, 
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in  which  the  same  dootrine  in  reference  to  our  insolvent  laws 
is  substantially  announced. 

The  effect  of  a  discharge  under  oar  insolvent  acts,  and  which^ 
by  the  way,  partake  jnuoh  more  of  the  nature  of  bankrupt 
than  of  insolvent  laws,  is  to  discharge  the  debtor  from  all 
judgment  and  suing  creditors,  and  such  creditors  as  may  be 
willing  to  accept  a  dividend  of  his  estate. 

These  authorities,  to  which  many  more  might  be  added,  are 
ftill  and  express  to  the  point  that  adl  contracts  are  to  be  under- 
stood as  being  made  in  reference  to  the  existing  laws,  and  sub- 
ject to  such  conditions  and  restrictions  as  the  law-making 
department  of  the  government  may  see  pn^r  to  impose  upon 
the  contracting  parties;  and  that  such  laws  are  in  no  respect 
repugnant  to  the  constitutional  provision  in  question. 

But  without  pursuing  the  subject  further,  it  is  deemed  suffi* 
cient  to  say  that  a  bankrupt  or  insolvent  law,  — either  of  which, 
as  we  have  seen,  intrinsically  implies  the  complete  nullifica- 
tion of  almost  every  legal  obligation  to  which  the  debtor  is  a 
party, — while  acting  solely  upon  future  contracts,  does  not 
infringe  upon  the  constitutional  inhibition.  We  may  safely 
venture  to  hold  that  the  act  under  consideration,  and  known 
as  the  "stay  law,"  in  its  application  to  contracts  of  a  similar 
description,  is,  to  say  the  least  of  it,  alike  firee  from  the  charge 
of  repugnancy  to  the  constitutional  interdict. 

And  here  it  may  be  proper  to  notice  what  is  stated  both  in 
the  drcuit  report  and  in  one  of  the  grounds  of  appeal,  that  at 
the  time  the  contract  was  made  the  plaintiff  was  a  citizen  of 
another  state.  It  is  true  that  upon  the  argument  of  the  case 
this  ground  was  waived  by  the  appellant's  .counseL  But 
assuming  it  not  to  have  been  waived,  seeing  that  the  contract 
was  made  and  was  to  have  been  executed  in  this  state,  it  is 
dear,  both  upon  principle  and  authority,  that  it  could  not 
have  availed  the  appellant:  See  Clay  v.  Smithy  3  Pet.  411; 
Belts  V.  Bagley^  12  Pick.  579. 

The  remaining  grounds  of  appeal  may  be  considered  together; 
the  first  of  which  is,  that  the  affidavit  was  sufficient  to  bring 
the  case  within  the  provisions  of  the  act  of  1861;  and  the  other 
is,  that  the  action,  being  one  sounding  in  damages,  was  not 
within  the  provisions  of  the  act.  As  regards  the  affidavit,  it 
is  enough  to  say  that  in  point  of  substance  it  was  wholly  in- 
sufficient to  bring  the  case  within  the  second  section  of  the 
act,  and  was  even  more  objectionable  than  was  the  affidavit 
In  the  case  of  Hagood  v.  Fraserj  1  McCordy  511;  and  in  regard 
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to  the  remaining  ground, — the  form  of  the  action, — the  first 
eection  of  the  act  is  in  these  words:  "That  it  shall  not  be  law- 
ftil  for  any  officer  of  this  state  to  serve  or  execute  any  mesne 
or  final  process  of  any  of  the  courts  of  this  state  for  the  oolleo- 
tion  of  money." 

It  is  true  that,  technically  speaking,  the  action  of  covenant — 
the  form  of  action  here — is  an  action  to  recover  damages  for  the 
breach  of  a  contract  under  seal.  But  what,  it  may  be  asked, 
fihall  be  said  of  the  action  of  asiwnprilf  It  also  is  an  action 
to  recover  damages  for  the  breach  of  a  omtract,  not  under  seal, 
however,  but  one  resting  in  paroL  Now,  if  covenant  must  be 
excluded  from  the  provisions  of  the  act  because  it  is  not  an 
action  "for  the  collection  of  money,"  but  one  soimding  in  dam- 
ages, no  good  reason  can  be  assigned  why  assumprit  should 
not  also  be  excluded. 

The  obvious  effect  of  excluding  both  these  forms  of  action 
would  undoubtedly  be  to  render  the  provisions  of  the  act 
utterly  nugatory. 

But  we  think  the  construction  contended  for  is  wholly  in- 
admissible; for  in  looking  at  the  entire  scope  and  tenor  of 
the  act,  and  the  objects  it  was  designed  to  accomplish,  we  are 
satisfied  the  only  forms  of  action  that  were  intended  to  be 
excluded  are  actions  arising  ex  delicto. 

Upon  the  whole,  we  are  of  opinion  upon  all  the  grounds 
that  the  motion  should  be  dismissed,  and  it  is  accordingly  so 
ordered. 

DuNKiN,  C.  J.,  and  Wabdlaw,  Olovsb,  Ihoub,  Mosbb,  Daw- 
KiKS,  and  Aldbich,  JJ.,  and  Cabboll,  LBsisini,  and  JoHmoi, 
dianeellors,  concurred. 

Motion  dismissed. 
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Tjumrr  ov  OmauL  Aaa  or  Oivioeb  vm  Faoml-— Obi  T. 

okrk  of  tiie  ooimty  oourt  of  Fkyeite  Gonnty  in  180^  took  tho  oiA  to 
fapport  tho  oonstitatum  of  tho  itaie  of  Tbdhmmo  and  liM  Ooofadnalt 
States,  and  tho  oath  of  offioe,  and  duohazged  all  tho  dutioi  portaniiiig 
to  tho  offioe  nnta  Ootober,  1866:  Held^  that  if  not  an  offioer  de  Jttre  ho 
was  oQO  de  /ado,  and  his  official  aots  wore  valid  aad  Mn^K^  m  to  the 
pahlio  and  third  persons,  and  that  a  tippUag  lie«Ma  iMOtd  Igr  Um  im 
proper  form  and  aooording  to  law  was  good  and  TtUdt 

The  opinion  Btates  the  case. 

John  L.  T.  Sneedj  for  the  plaintiff  in  error. 

Thomas  H.  CdldwM^  attomey^eneralj  for  the  fteteu 

By  Court,  Milligan,  J.  The  plaintiff  in  error  was  tried 
and  convicted  in  the  circuit  court  of  Fayette  County  upon  a 
presentment  for  unlawfully  retailing  spirituous  liquors.  On 
the  trial  he  produced  and  read  in  evidence  license  issued  by 
William  H.  Thompson,  as  clerk  of  the  county  oourt  of  Fayette 
County,  bearing  date  July  26,  1865.  The  oath  and  bond  re- 
quired in  such  cases  were  all  in  conformity  to  law.  No  excep- 
tion was  taken  to  the  formality  of  this  proceeding.  It  farther 
appeared  that  Thompson  was  elected  clerk  of  the  county  court 
at  the  regular  election  for  county  officers  in  March,  1862,  and 
that  he  continued  to  hold  and  exercise  the  funotitms  of  hit 
office  from  that  time  until  October,  1865,  when  he  surrendered 
it  to  one  John  C.  Pewes,  an  appointee  of  the  executive  of  the 
state.    The  records  of  the  county  court  were  also  produced. 
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fix>in  which  it  appears  that  the  justices  of  the  county  had  con- 
tinued during  the  whole  period  of  the  war,  with  hut  little  in- 
termission, to  exercise  in  quorum  and  quarterly  sessions  their 
varied  and  important  duties.  Thompson  had  acted  during 
the  whole  period  as  clerk;  and  as  such,  he  had  not  only  con- 
trol and  custody  of  the  public  records,  but  he  had  kept  the 
minutes  of  the  court,  the  revenues,  issued  marriage  licenses, 
made  settlements  with  guardians  and  administrators,  attested 
official  bonds,  and  done  and  performed  all  other  acts  and 
things  pertaining  to  the  regular  discharge  of  the  duties  of  his 
office.  Under  this  state  of  facts,  the  court,  among  other 
things,  which  are  unnecessary  to  notice  in  substance,  charged 
the  jury,  "that  inasmuch  as  Mr.  William  H.  Thompson  was 
elected  under  confederate  rule,  and  he  had  taken  the  oath  to 
Bupport  the  Confederate  States  instead  of  the  constitution  of 
the  United  States  and  state  of  Tennessee,  he  was  not  properly 
inducted  into  office,  and  therefore  the  license  of  William 
H.  Thompson,  with  the  oath  and  bond  to  which  the  same 
refers,  was  a  nullity,  and  no  protection  to  the  defendant."  To 
say  nothing  of  the  efforts  of  the  plaintiff  in  error  to  place  him- 
self within  the  protection  of  the  law,  and  the  manifest  ab- 
sence of  all  intention  to  violate  it,  we  think  it  entirely  clear 
that  the  instructions  to  the  jury  were  erroneous.  Whatever 
may  be  said  of  Thompson's  election  under  confederate  author- 
ity and  impropriety  of  the  oath  which  is  assumed  in  the 
charge  he  took,  and  induction  into  office,  it  is  perfectly  appar- 
ent that  he  entered  upon  office  in  consequence  of  his  election 
in  March,  1862,  and  that  he  became  vested  with  it,  and  con- 
tinued to  exercise  its  functions  under  color  of  right,  up  to  the 
time  he  was  relieved  by  his  successor. 

He  was,  therefore,  to  all  intents  and  purposes,  an  officer  de 
facto^  and  his  official  acts,  as  to  the  public  and  third  persons, 
valid  and  binding.  And  this,  as  a  rule  of  law,  is  often  so 
when  the  authority  under  which  such  officers  act  is  totally 
void.  Public  convenience  and  justice  require  that  tliose  acts 
should  be  supported.  The  doctrine  is  a  familiar  one,  both  in 
England  and  America.  In  our  own  country  it  has  been  re- 
peatedly recognized.  In  the  case  of  Venahle  v.  Curd,  2  Head, 
582,  the  court  says.  Judge  Wright  delivering  the  opinion: 
^'Indeed,  no  principle  is  better  settled  in  English  and  American 
law  than  that  the  acts  of  officers  de  facto  are  valid,  when  they 
can  serve  the  public  or  the  rights  of  third  persons  who  have 
an  interest  in  the  act  done;  and  the  rule  has  been  adopted  ta 
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prerent  a  fSEdlnie  of  public  justice.  But  a  different  rule  pre- 
Tails  when  the  act  is  for  the  benefit  of  the  officer^  because  he 
iihall  not  take  advantage  of  his  own  want  of  title,  which  he 
must  be  cognizant  of;  but  where  it  is  for  the  benefit  of  strangers 
or  the  public,  who  are  presumed  to  be  ignorant  of  such  defiBot 
of  title,  it  is  good":  Taylor  y.  Shrine^  2  Tread.  Const  696;  Peo- 
fie  V.  CoUinBy  7  Johns.  649.  To  which  may  be  added  Psaros 
T.  Hawkins^  2  Swan,  87  [58  Am.  Dec.  64];  ElaeUmm  y.  Siate, 
8  Head,  690.  This  is  one  of  necessity,  to  saye  the  rights  of  per* 
sons  having  an  interest  in  the  acts  of  such  public  cheers;  and 
to  prevent  absolute  failure  of  justice,  it  has,  at  all  times  and  in 
all  countries,  been  recognised;  and  certainly  the  time  never 
was  in  our  history  when  its  application  was  more  imperiously 
demanded.  Tom  and  convulsed  as  every  department  of  the 
state  government  has  been  by  the  late  war,  it  cannot  be  prs» 
flumed  that  the  internal  police  of  the  state  was  conducted,  in 
every  instance,  in  strict  conformity  to  law.  To  hold,  under 
such  circumstances,  every  irregularity  a  nullity,  and  the  offi- 
cial acts  of  all  the  public  officers  who  were  not  elected  or 
appointed  in  strict  conformity  to  the  ancient  state  of  things 
absolutely  void,  would  involve  the  state  in  irremediable  diffi* 
culties,  and  entail  upon  the  population  a  train  of  evils  little 
short  of  those  inflicted  by  the  war  itself.  There  is  nothing  in 
the  schedule  to  the  amended  constitution  in  conffict  with  this 
principle,  as  has  been  substantially  adjudicated  at  this  term 
in  the  case  of  State  ex  rel.  Hubbard  v.  Taylor  [not  reported]. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 


Aon  ov  OinoiBS  db  Faoio  ab%  m  to  tfand  ywoM^  of  aqval  TiUdity  m 
tiioM  of  aflOoon  c2e  part:  Hatdutif  y.  Tcffi^  87  Am.  Deo.  6S4»  aad  note  ttl| 
iVAeOy  T.  Aham,  72  Id.  ISS;  SkieT.  Wmmm,  68  U.  66^  and  aott  70| 
Ion  Y.  Pmm,  68  Id.  194. 


BiQOB  V.  Statb. 

It  COLDinU.,  M.] 
%fcT.«T«u  IB  BOVITB  TO  QbBT  AlL  LAWFUL  QBDKBi  09 

Justify  hifl  aoti  thereunder;  bat  en  order  not  wamated  bj  the  Ibwb  of 
war,  uid  eleerly  illegal  to  a  man  of  ordinary  aenaa  ani  mmlairtanii1in|^ 
afEorda  no  protection  for  a  enme  oommitted  under  it. 
ItofcHfiB  MAT  JusfZFT  AoT  VHDSE  Qbdse  qv  BormMotL  wyek  daaa  m* 
expieady  and  oleariy  ahow  ita  illegality  on  ita  laoaii 


Indictment  for  murder.    The  facts  are  stated  in  the  opinionu 


Sopt  1866.]  Bjmb  f.  BfUSM.  378 

IL  JC  BmrUm  0md  McFmtkmd^  tot  ibe  plaamtiff  in  error. 

Trowbridge  and  Thomaa  H.  ColdweUj  aUomeyrgeMralf  for  tlw 
fltate. 

By  Court,  Shaokslvoio),  J.  The  plaintiff  in  error  was 
indicted  in  the  drcnit  court  of  Jefferson  County  tor  the  killing 
of  Captain  ThomhiU;  A  change  of  venue  was  had  to  the 
county  of  6raingis|r.  At  August  term,  1866,  of  the  circuit  court 
of  Orainger  County  he  wae  convicted  by  a  jury  of  murder  in 
the  second  degree,  and  sentenced  to  fifieen  yean  imprison- 
ment  in  the  penitentiary. 

A  nair  trial  was  moved  for,  which  was  overruled,  and  an 
appeal  taken  to  this  court. 

The  court,  among  other  things  not  excepted  to,  charged  the 
jury  in  substance  as  follows:  "A  soldier  in  the  service  of  the 
United  States  is  bound  to  obey  all  lawful  orders  of  his  supe- 
rior officers,  or  officers  over  him,  and  all  he  may  do  in  obey- 
ing such  lawful  orders  constitutes  no  offense  as  to  him.  But 
an  <irder  ill^ol  in  itself,  and  not  justified  by  the  rules  and 
usages  of  war,  or  in  its  substance  being  clearly  illegal,  so  that 
a  man  of  ordinary  sense  and  understanding  would  know  as 
soon  as  he  heard  the  order  read  or  given  that  such  order  was 
illegal,  would  afford  a  private  no  protection  for  a  crime  com- 
mitted under  such  order,  provided  the  act  with  which  he  may 
be  charged  has  all  the  ingredients  in  it  which  may  be  neces- 
sary to  constitute  the  same  a  crime  in  law.  Any  order  given 
by  an  officer  to  his  private,  which  does  not  expressly  and 
clearly  show  on  its  face  or  in  the  body  thereof  its  own  illegal- 
ity, the  soldier  would  be  bound  to  obey,  and  such  order  would 
be  a  protection  to  him.  No  person  in  the  military  service  has 
any  right  to  commit  a  crime  in  law  contrary  to  the  rules  and 
usages  of  war,  and  outside  of  the  purposes  thereof;  and  the 
officers  are  all  amenable  for  all  crimes  thus  committed,  and 
the  privates  likewise  are  answerable  to  the  law  for  crimes  com- 
mitted in  obeying  all  orders  illegal  on  their  fiace  and  in  their 
substance,  when  such  illegality  appears  at  once  to  a  common 
mind  on  hearing  them  read  or  given."  We  think  there  is  no 
«rT(Mr  in  this  charge. 

It  is  a  well-settled  principle,  a  soldier  is  not  bound  to  obey 
an  illegal  order.  If  he  does,  and  commits  an  offense,  it  is  no 
justification  to  him,  and  he  is  liable  to  be  proceeded  against 
and  punished.  This  principle  was  settled  in  the  supreme 
court  of  the  United  States,  in  the  case,  of  MitcheU  v.  Harmony^ 

AM.  Dec.  Vol.  XCI— IS 
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13  How.  129,  in  which  it  was  held  a  military  officer  cannot 
rely  on  an  apparently  nnlawfiil  order  of  hia  Buperior  as  a 
justification. 

The  same  principle  was  recognised  and  settled  in  the  oocirl 
of  king's  bench,  cited  in  Mostyn  v.  FabrigaSy  1  Cowp.  180.  In 
this  case,  a  captain  in  the  English  navy,  by  orders  of  the  Brit- 
ish admiral,  pulled  down  the  houses  of  some  suttlers  on  the 
coast  of  Nova  Scotia,  who  were  supplying  the  sailors  with  spir- 
ituous liquors,  and  the  health  of  the  sailors  was  thereby  much 
injured.  The  motive  was  a  laudable  one,  and  done  for  the  pub- 
lic service.  The  court  say  it  was  an  invasion  of  the  rights  of 
private  property  without  the  authority  of  law,  and  the  officer 
who  executed  the  order  was  held  liable.  This  being  the  rule 
in  civil  causes,  the  principle  would  be  more  strictly  applied  in 
criminal  ones.  No  order,  if  any  was  given,  could  justify  the 
killing  of  Captain  Tbornhill,  and  the  parties  who  did  the  act 
are  amenable  to  the  criminal  law.  There  being  no  error  in 
the  charge  of  the  court,  the  question  arises.  Do  the  facts  in 
the  record  sustain  the  verdict  of  the  jury?  And  under  the 
rulings  of  this  court,  it  is  made  our  duty  in  criminal  causes 
to  examine  the  proof  and  see  if  it  warrants  the  conviction. 

The  defendant  was  a  private  soldier  in  the  9th  Tennessee 
Cavalry,  under  the  command  of  Colonel  Parsons,  and  in  Com- 
pany D,  commanded  by  Captain  Bell.  Upon  his  entering  the 
service,  he  subscribed  to  the  following  oath,  prescribed  by  the 
articles  of  war,  adopted  by  the  government  for  the  army  of 
the  United  States:  "I  do  solemnly  swear  that  I  will  true 
allegiance  bear  to  the  government  of  the  United  States  of 
America,  and  I  will  serve  them  honestly  and  faithfully 
against  all  their  enemies,  or  opposers  whatsoever,  and  ob- 
serve and  obey  all  the  orders  of  the  President  of  the  United 
States,  and  the  orders  of  the  officers  appointed  over  me,  ac- 
cording to  the  rules  and  articles  of  war  for  the  government  of 
the  armies  of  the  United  States."  Under  the  rules  and  arti- 
cles of  war,  the  plaintiff  in  error  was  bound  to  obey  the  lawful 

orders  of  his  superior  officer;  and  on  the day  of  June, 

1865,  he  was  detailed  by  Captain  Bell  as  one  of  a  scout.  On 
the  morning  of  the  detail.  Captain  Bell  and  Colonel  Parsons 
had  some  conversation,  the  purport  of  which  is  not  in  proof. 
Shortly  after,  Bell  went  into  the  camp  and  detailed  six  men. 
The  plaintiff  in  error  was  not  present  when  the  detail  was 
made.  One  of  the  party  detailed  was  unable  to  go,  in  conse- 
quence of  his  horse  having  lost  a  shoe.    The  plaintiff  in  error, 
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riding  up  at  the  time,  was  ordered  to  fall  into  line,  which  he 
obeyed.  They  immediately  left  in  the  direction  of  Rogere- 
yille.  When  starting,  some  one  handed  him  some  letters 
for  Kingston.  During  the  day  they  met  a  battalion  of  the 
same  regiment  returning  to  camp,  and  a  lieutenant  and  ten 
men  were  added  to  the  scout.  They  were  seen  three  or  four 
miles  from  the  residence  of  Richard  Thornhill,  the  home  of 
Captain  Thornhill,  by  Richard  Thomhill,  going  in  the  direc- 
tion of  Rogersville,  the  plaintiff  in  error  riding  a  mule  near 
the  head  of  the  column.  Another  witness  saw  the  force  within 
a  mile  and  a  half  of  Thomhill's;  the  plaintiff  in  error  was 
with  them.  The  force  rode  up  to  the  house  of  Richard  Thom- 
hill and  asked  if  Captain  Thomhill  was  at  home.  Several 
persons  were  out  sitting  in  the  piazza.  Captain  Thomhill 
went  out  to  the  fence, — some  conversation  ensued, — one  of 
the  soldiers  raised  his  hand,  and  the  firing  commenced.  He 
ran,  was  pursued  and  killed  within  about  two  hundred  yards 
of  the  place  where  the  firing  commenced. 

The  proof  does  not  satisfy  us  the  prisoner  aided  or  abetted 
in  the  unlawful  act  of  killing.  A  private  soldier  when  do- 
tailed  by  his  superior  officer  has  no  discretion.  By  the  rules 
of  war  he  is  bound  to  obey  the  orders  of  those  in  command. 
When  he  enters  the  service,  unconditional  submission  to  the 
lawful  orders  of  his  superior  officers  is  a  duty  imposed  upon 
him  by  his  oath  and  the  articles  of  war.  The  principle  of 
law,  "  when  men  are  assembled  for  an  illegal  purpose,  and  the 
comnussion  of  an  offense  by  any  one  of  the  party  is  the  act  of 
the  whole,"  is  not  applicable  to  this  case.  The  plaintiff  iri 
error  being  a  private  soldier,  being  detailed,  was  bound  to 
obey  the  lawful  order.  The  going  to  Richard  Thornhiirs 
without  a  knowledge  of  the  purpose  for  which  the  force  was 
detailed  was  not  an  illegal  act;  he  had  no  right  to  inquire  of 
the  officer  the  object  and  purpose  of  the  detail,  or  what  he  had 
in  view;  and  if  he  was  present,  unless  he  participated  in  the 
killing  by  firing,  or  aided  and  abetted  in  the  act  of  killings  he 
would  not  be  criminally  responsible.  It  is  stated  as  a  prin- 
ciple of  law,  in  1  Hale  P.  C.  444,  and  which  we  recognize  and 
approve:  ''Although  if  many  come  upon  an  unlawful  design, 
and  one  of  the  company  kill  the  adverse  party  in  pursuance 
of  that  design,  all  are  principals;  yet  if  many  be  together 
upon  a  lawful  account,  and  one  of  the  company  kill  another 
of  an  adverse  party,  without  any  particular  abetment  of  the 
rest  to  this  fact  *of  homicide,  they  are  not  all  guilty  that  are 
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«f  the  company,  but  only  those  that  gave  the  stroke,  or  actually 
abetted  them  to  do  it"  We  forbear  to  oomment  further  upon 
the  testimony,  as  the  case  will  undergo  another  investigation 
before  a  jury.  We  are  not  satisfied,  firom  the  proofe  in  this 
record,  with  the  yerdict  of  the  jury. 
The  judgment  will  be  reversed  and  a  new  trial  awarded. 

Orncsss  avd  Soldibbs  whxn  Liable  pob  Aon  OamnrnD  inn»s 
MnJTART  AuTHORiTT:  Sea  ChriaOoH  (huniy  CcmH  v.  Rtmlan^  87  Am.  Daa 
606,  and  note;  WiOtenpoim  v.  Farmer$'  Bank,  87  Id.  603;  Taifhr  t.  JeaUm, 
98  Id.  778;  Jimm  v.  CommcmMoUh,  69  Id.  605;  FarmerY.  Lewk^  80  Id.  dO^ 
•ndiiott;  iVfee  Y.  PoyNier,  80  Id.  631;  BtUY.  LomnUkeUs.  H.  S.,miL 


COOHSAN   V.   TUCEBB. 

(t  C«u>wni.,  IML] 

SiLLiaEurT  Riam  wnx  not  Juamr  dtiBeaa  adhflriof  to  a  btPjgwonl 
power,  or  the  oommon  loldiery,  withont  Mithority  of  law  or  the  orior  of 
their  military  commander,  in  arresting  and  impriaoning  or  nnng  yiolenos 
towards  cituens  not  arrayed  in  hostility  to  their  oanae. 

1 KE8PAS8  for  arrest  and  imprisonment.  The  fftcts  are  stated 
in  the  opinion. 

John  Boaster^  for  the  plaintiff  in  error. 

Temple  and  Andrews^  for  the  defendant  hi  error. 

By  C!ourt,  Milligan,  J.  This  is  trespass  lor  the  aneet  and 
imprisoDment  of  the  defendant  in  error. 

The  declaration  lays  the  damages  at  five  thousand  dollars, 
to  which  there  is  a  plea  of  not  guilty,  with  notice  of  the  real 
defense.  The  defense  relied  on  in  the  notice  is,  "  that  the 
plaintiffs  in  error  were  in  the  military  service  of  the  Confed- 
erate States,  and  that  the  defendant  was  a  soldier  in  the  army 
of  the  United  States;  and  that  these  powers  were  at  war  with 
each  other;  and  are  entitled  to  and  exercised  all  the  rights  of 
belligerents  engaged  in  public  war;  and  that  whatever  was 
done  by  plaintiffs  in  error  was  done  under  orders;  and  that 
the  capture  and  imprisonment  was  a  lawful  act  of  war,  and 
that  they  are  not  personally  and  civilly  liable  for  the  same. 

A  motion  was  entered  to  strike  out  the  notice  of  the  real 
defense  as  above  set  out,  which  was  overruled  by  the  court. 

The  proof  shows  that  the  plaintifb  in  error,  on  the  25ih  of 
June,  1868,  with  several  others,  came  to  the  house  of  one  Wil- 
liam Dunlap,  one  of  the  witnesses,  about  midni^it,  and  "  after 
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knockmg  and  Telling  several  timeB  at  the  door/'  were  admiA* 
ted,  when  they  immediately  presented  thmr  guns  and  pietoli^ 
took  possession  cf  the  defendant  in  error,  palled  him  over  the 
house  by  the  hair  of  the  head,  threatened  to  shoot  him,  tied 
his  arms,  and  put  him  on  a  h<H!Be,  then  tied  hie  feet  imder  tha 
horse,  and  marched  him  off  to  a  neighbor's  house,  and  locked 
him  and  others  np  in  a  smoke-hoase,  with  a  guard  of  ei^bt 
armed  men  aronnd  it 

The  defendant  in  error  had  been  a  soldier  in  the  service  of 
the  United  States;  was  regolarly,  before  his  arrest,  discharged 
on  accoont  of  impaired  health;  and  for  tome  tune  pravioofl 
been  about  home,  but  kept  himself  concealed  from  all  but  hia 
friends. 

At  the  time  of  the  arrest.  Tucker,  the  defbndant  in  erra; 
elaimed  that  he  was  a  federal  soldier,  and  sent  feir  his  uni* 
ferm,  blankets,  etc.,  to  establish  the  feot 

The  proof  fiirther  shows  that  some  of  the  party  who  made 
the  arrest  were  rebel  soldiers;  but  that  Cochran,  one  of  the 
plaintiffs  in  error,  who,  as  it  appears  in  the  evidence,  ^led 
the  crowd,"  was  a  private  citizen.  Thompson,  the  other  plain- 
tiff in  error,  was  a  rebel  soldier  and  claimed  to  act  under  one 
Taylor,  who  it  appears  was  an  enrolled  officer  in  the  rebel 
service. 

It  also  appears  that  Cochran  sent  word  to  Taylor  for  men 
to  arrest  Tucker,  the  defendant  in  ernur,  and  Taylor  ordered 
the  men  to  go.  One  of  the  witnesses,  Russell  Parsons,  says 
he  was  a  rebel  soldier,  and  was  with  tiw  party,  and  there  was 
no  officer  in  command  that  he  knew  of. 

The  court  in  substance  charged  the  jury,  that  at  the  time 
of  the  alleged  arrest  a  great  civil  war  was  raging  between  the 
United  States  and  the  so-called  Confederate  States,  and  that 
the  war  had  swelled  into  such  gigantic  proportions  that  the 
Confederate  States,  as  a  military  power,  wefe  entitled  to  bel- 
ligerent rights;  but  the  acquirement  of  belligerent  rights 
would  not  be  held  to  confer  upon  citizens  residing  within  the 
military  lines  of  the  belligerent  power  the  right  to  assume  the 
exercise  of  violence  upon  their  feUow-citisens;  ndther  can  ii 
justify  yiolence  on  the  part  of  soldiers  enlisted  in  the  so-called 
confederate  army  against  citizens  of  the  country  not  arrayed 
in  hostility  against  their  cause,  especially  when  such  sddien 
were  not  acting  at  the  time  under  the  orders  of  some  superior 
officer  properly  in  command  of  them. 

The  jury  found  for  the  plaintiff  below,  and  assessed  his 
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damages  at  five  thoasand  dollars;  to  reverse  which  a  writ  of 
error  is  prosecuted  to  this  court. 

The  grounds  set  up  and  relied  on  as  a  justification  for  the 
trespass  complained  of,  in  the  notice  of  the  real  defense  to  this 
action,  and  insisted  upon  in  argument  here,  are,  that  the  plain- 
tiff in  error  and  the  defendant  belonged  to  the  different  par- 
ties engaged  in  open  war  with  each  other;  and  that  the  former, 
as  belligerents,  had  the  right  to  arrest  and  imprison  the  latter, 
as  an  act  of  war,  without  liability  to  the  civil  tribunals  of  the 
country. 

Admitting  the  right  of  both  parties,  during  the  late  Civil 
War,  to  exercise,  in  the  conduct  of  the  war,  as  against  each 
other,  the  common  rights  of  belligerents,  it  by  no  means  fol- 
lows that  the  common  soldiery,  or  citizens  adhering  to  the 
insurrectionary  power,  are  justified,  without  authority  of  law, 
or  the  order  of  the  military  commander  of  the  public  forces 
to  whom  such  soldiers  may  belong,  to  arrest  and  imprison 
persons  residing  within  their  military  lines:  Morrow  v.  Blevins^ 
4  Humph.  223.  "  Soldiers,"  says  Vattel  (section  230),  "  can 
undertake  nothing  without  the  express  or  tacit  command  of 
their  officers.  To  obey  and  execute  is  their  province,  not  to 
act  of  their  own  discretion;  they  are  only  instruments  in  the 
hands  of  their  commanders.  Let  it  be  remembered  here  that 
by  a  tacit  order  I  mean  one  which  is  necessarily  included  in 
an  express  order,  or  in  the  functions  with  which  a  person  is 
intrusted  by  his  superior." 

In  this  case,  the  circuit  judge  in  his  charge,  not  incorpo- 
rated in  this  opinion,  certainly  gives  the  plaintiffs  in  error  the 
fall  benefit  of  the  law.  They  do  not,  nor  can  they  reason- 
ably, complain  of  it.  The  portion  of  the  charge  set  out  and 
excepted  to  is  equally  free  from  objections.  It  is  a  clear,  fair, 
and  accurate  statement  of  the  law  governing  this  case,  and 
the  jury  were  well  warranted,  under  the  proof^  in  finding  as 
they  did. 

The  notice  of  the  real  defense  is  certainly  very  inartificially 
drawn,  and  defective  in  several  important  particulars;  and  the 
circuit  judge  would  have  been,  on  motion,  weU  warranted  in 
striking  it  out.  But  that  motion  was  refiised,  on  appUcation 
of  defendant  in  error,  and  the  plaintiff  can  take  no  advantage 
of  it  here. 

It  does  not  pretend  to  justify  the  arrest  and  imprisonment 
under  the  orders  of  any  specified  military  commander  of  the 
rebel  forces;  nor  does  it,  in  fact,  state  the  act  complained  of 
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was  done  nnder  the  military  authority.  It  simply  alleges. 
that  it  was  done  "  nnder  orders,  and  the  capture  and  impris- 
onment was  a  lawful  act  of  war."  This  is  certainly  not  suffi- 
cient to  give  the  defendant  in  error  reasonable  notice  of  the 
real  defense  intended  to  be  made,  and  might  have  been  prop- 
erly stricken  out. 

The  effort  in  the  proof  seems  to  be  to  justify  under  the 
orders  of  Taylor,  who,  it  seems,  was  an  enrolling  officer  under 
the  rebel  authority;  but  the  proof  is  clear  that  the  whole 
Kheme  of  Tucker's  arrest  was  set  on  foot  at  the  instance  of 
Cochran,  who,  it  is  shown,  was  a  private  citizen.  He  sent  to 
Taylor  for  men  to  arrest  the  defendant  in  error,  and,  as  one  of 
the  soldiers  swears,  *'  led  the  crowd."  The  facts  of  the  whole 
case  leave  no  room  to  doubt  that  the  party  who  made  the 
arrest  were  a  lawless  band  of  men,  acting  without  any  direct 
authority  from  the  military  officers  of  the  rebel  organization, 
with  a  malicious  purpose  to  harass  and  oppress  those  who 
differed  with  them  in  political  opinion. 

The  damages,  it  is  insisted,  are  excessive.  We  do  not  think 
so.  The  wanton  and  cruel  circumstances  attending  upon  the 
arrest  were  such  as  to  make  this  an  exceedingly  aggravated 
case;  and  we  cannot  say,  from  the  evidence  in  the  whole 
cause,  the  jury  were  not  fully  warranted  in  finding  the  ver- 
dict which  they  delivered. 

Affirm  the  judgment. 

BILLZOKRB5T  RiGBTS.  —  A  belligerent  is  a  nation,  power,  or  etate  oarryiiif 
on  war:  Webster's  Diet,  tit  Belligerent;  Worcester's  Diet.,  tit.  Belligerent. 
Belligerent  rights  may  be  defined  to  be  those  peooliar  rights  reoognixed  and 
saaotionftd  by  the  laws  of  war,  which  are  exercised  by  a  nation,  power,  or 
state  as  a  means  for  csrrying  on  a  war.  Since  the  ultimate  object  of  each 
beUigerent  is  to  lessen  the  strength  of  his  adversszy,  or  add  to  his  own, 
whatever  is  necessary  to  accomplish  this  end,  as  a  mle,  it  Km  been  said,  is 
lawful:  T<mng  ▼.  UnUed  Slaiea,  97  U.  a  39,  60;  and  as  between  the  belli^ 
ents,  each  determines  for  himself  what  is  necessary:  Id.;  Lamar  y.  Broume^ 
02  Id.  187;  but  *'  if  in  so  doing  he  offends  against  the  accepted  law  of  nations, 
he  mnst  answer  in  his  political  capacity  to  other  nations  for  the  wrong  he 
does.  If  he  oversteps  the  bounds  whidi  limit  the  power  of  belligerents  in 
legitimate  warfare,  as  understood  by  civilized  nations,  other  nations  may 
join  his  enemy  and  enter  the  conflict  against  him.  If  in  the  course  of  his 
operations  he  improperly  interferes  with  the  person  or  property  of  a  non-com- 
batant snbject  of  a  neutral  power,  that  power  may  redress  the  wrongs  of 
the  subject.  But  an  aggrieved  enemy  must  look  alone  for  his  indemnity  to 
the  terms  upon  which  he  agrees  to  close  the  conflict  **:  Toimg  v.  United  Siaie$^ 
mpra. 

The  right  of  one  belligerent  to  blockade  the  ports  of  another  is  such  a 
belligstent  right:  Frke  Oaaea^  2  BUck,  635;  hat  the  most  important  belliger 
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ent  rig^t  wiiieh  has  a  legal  aspect  is  tiie  right  to  aabe  and  d—ltuy  pwiperty> 
The  right  to  aeiae,  oonfiseate^  aad  deafeniy  the  jiropert^  of  tfte  eDemy  U  welt 
reoognuedbythelawaofwar:  The  Stmiimma  TrkUdadt  7  VHkeiA.  283;  Prim 
Cases,  supra;  Miller  v.  United  States,  11  WalL  268,  905;  and  what  is  thus  tho 
•abject  of  capture,  oonfiscatioii,  or  destmctioii  is  Urithin  the  control  of  eraiy 
belUgerent:  Lamar  t.  Browne,  92  U.  S.  187;  to  iiie  power  Of  OongnaB  to  de- 
termine what  property  of  public  enemies  shall  be  confiscate  is  i^eld:  MUkr 
Y.  United  States,  snpra;  Tyler  y.  Dorses,  11  WalL  831.  "The  right  of  ooo 
belligerent^"  says  the  conrt  in  the  Prke  Cases,  supra,  *'  not  only  to  coerce  tho 
other  by  direct  force,  bat  also  to  cripple  lus  resoorces  by  the  seiimro  or  da- 
strnction  of  his  property,  is  a  necessary  result  of  a  state  of  war.  Money  ano 
wealtii,  the  prodncts  of  agricoltare  and  commerce,  are  said  to  be  the  sinews 
of  war,  and  as  necessary  in  its  condnot  as  numbers  and  ^jrsical  Ibne. 
Hence  it  is  that  the  laws  of  war  recognize  the  right  of  a  belligerent  to  ont 
these  sinews  of  the  power  of  the  enemy."  Cotton,  therefore,  being  one  of 
the  "  main  sinews  of  war  "  of  the  confederate  goYemment^  wu  a  legitimate 
sobject  of  captore  or  destruction  by  the  national  forces,  when  found  witiiin 
tlie  confederate  territory,  althoagh  the  private  property  of  non-ooodiatants: 
Mrs.  Alexander's  Cotttm,  2  WaU.  404;  Umied  States  y.  Padelford,  9  Id.  631; 
SpnUY,  United  States,  20  Id.  459;  Haycn{ft  y.  United  States,  22  Id.  81;  Lamar 
Y.  Browne,  92  U.  S.  187;  Toung  y.  United  States,  97  Id.  39.  And  as  tiie  oon- 
federates  as  well  as  tiie  federals  were  entitled  to  belligerent  rights  (see  tlio 
note  to  Farmer  y.  Lewis,  89  Am.  Dec  613),  cotton  might  be  destroyed  by  the 
confederate  military  authorities  to  proYont  it  from  falling  into  the  hands  of 
the  federal  army:  Ford  y.  Surget,  97  U.  S.  594,  605. 

In  the  application  of  this  doctrine  of  seizure  and  destruction,  all  persons 
who  reside  within  the  territory  occupied  by  the  hoetile  party,  without  regard 
to  citiwnship  or  adherence  to  one  or  the  other  of  the  oontending  parties,  are 
liable  to  be  treated  as  enemies:  Prise  Cases,  2  Black,  635;  Mrs,  Alexandef's 
Cotton,  2  WalL  404;  The  Vemce,  2  Id.  258,  275;  The  WUlidm  Bagaley,  6  Id. 
877,  408;  MiOery.  United  States,  11  Id.  268,  310;  Tayhrr.  Jenkins,  24  Ark. 
837;  8.  C,  88  Am.  Dec.  773;  and  personal  property  other  than  the  produce 
of  the  soil,  if  suilbred  to  remain  in  the  hostile  country  after  war  breaks 
out,  becomes  impressed  witii  the  national  character  of  the  belligerent  where 
it  is  situated:  The  WHBam  Bagaley,  supra;  Gates  y.  Ooodloe,  101  U.  &  312; 
and  see  Brown  r.  United  States,  8  Granch,  110;  but  the  produce  of  tiie  enohriy's 
•oil  is  considered  as  hostile  property  to  tiie  extent  that  it  is  lawful  priae  so 
long  as  it  belongs  to  the  owner  of  the  soil:  The  Vrow  Anna  Catharina,  ft 
Rob.  Adm.  14A,  150;  Thirtif  ffogOeadsqf  Sugar  y.  Boyle,  9  Oraad^  191;  /Visi 
Cases,  2  Black,  635,  674;  and  any  property  engaged  in  the  commerce  of  «he 
hostile  power  is  always  regarded  aa  legitiniate  prize  without  regard  to  vlio 
domicile  of  the  owner:  Prhe  Cases,  supra;  see  the  remarks  in  1  Kent's  Com. 
91,  in  this  connection. 

Civil  LiABnjrr  ov  Omcna^  SoLSUBa^  akd  CmzKini  iob  Aon  Doirm 
mrsBB  ICiUTABT  AuTBORiTTt  Sco  Former  y.  Zeirii^  89  Am.  Deo.  610;  CMs- 
^^BSiComkyCmn  r.McmUn,9I  Id.  506^  nd  the  notes  thsnto  diaonasing  tha 
flubjeot 
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Galbbaith  V.  MoFablakd. 

[S  OOLDWllXy  S67.] 

Acr  or  Oovobub  Highlt  PunniVB  nr  Cha&actib  must  si  Stbictlt 
CoAsTBUED  by  the  rules  of  the  common  Uw  u  weQ  as  by  the  modem 
rules  of  intematioiuJ  Isw. 

CkHTBBincBrr  imib  hot  Maxb  CoHQvnT  ov  m  Owv  Tnanosr  in  8ot- 
FBI8BDIO  Rbbsllioh.  It  suppresses  hostilities^  sad  merely  r^gatas  the 
possessioii  of  that  of  which  it  had  been  temporarily  deprived.  No  new 
sovereignty  is  acquired,  bnt  all  the  rights  which  previoosly  eziBted  are 
maintained. 

Alv  t»  1802  or  OovoBias  Don  vor  Ipso  FjoTo  Work  Fortsitubb  of 
FbOFBonr  snbjeet  to  confiscation,  or  of  itself  prohibit  those  engaged  in 
Tebellien«  or  giving  aid  or  comfort  thereto^  from  continuing  tiie  title 
therein;  bnt  the  forfeiture  results  from  a  judgment  of  court  in  proceed- 
ings in  whi<ih  the  United  States  is  a  party,  and  the  proceeds  of  sale  go 
to  the  govemaient  of  the  United  States. 

OOWTBTABCB  Of  LAHD  BT  OnB  EMOAOBD  IN    RlBBfJJON    AOAIHBT  UnITID 

flTAfBB  B  Vaiod  as  against  all  persons  except  the  United  States,  ondsr 
the  act  of  18G2  of  Congress,  and  liable  only  to  be  contested  by  the  gov- 
ernment under  a  regular  proceeding  to  confiscate  the  land  conveyed. 

Ivmcta  Of  PKiOB  havb  Powbb  to  Issub  Wbrs  of  Attaghkkvt  under 
seetion  4121  of  the  Tennessee  code,  returnable  to  the  eireuit  court,  for 
amounts  beyond  their  jurisdiction. 

Aor  Of  Clbbx  of  Goubt  in  Indobsino  Wbit  '^Fzlbd"  AfriB  his  Txbx 
Of  OmcB  HAD  BxpiBED  IS  Valih.  The  clerk  was  an  officer  de  fatto^ 
and  his  official  acts,  so  far  as  they  concerned  the  rights  of  third  persona 
and  tiie  public,  were  as  effectual  and  valid  as  if  performed  by  an  officer 

<iS  JUTtm 

To  SuFTLT  Rboobd  OB  Othxb  Papbb  in  Cause,  it  must  not  only  appear 
that  it  was  lost  or  unintentionally  mislaid,  but  that  upon  proper  applica- 
tion there  was  an  ofder  of  court  that  the  lost  record  or  paper  be  supplied 
by  the  best  secondary  evidence  the  nature  of  the  case  will  admit  of. 

Bill  in  chancery.    The  opinion  states  the  facts. 
Ndtfm  and  Logansj  for  the  complainant. 
CoekSy  Swariy  and  MeFarlandj  for  the  defendant. 

By  Court,  Miluoan,  J.  The  chancellor  in  this  case,  at 
Dandridge,  pronounced  a  decree  in  favor  of  the  complainant; 
from  which  one  of  the  defendantcu  Mariah  L.  Holston,  prayed 
an  appeal  to  this  court.  Subsequently  it  was  agreed  that  the 
record  should  be  filed  by  both  parties  for  error,  and  that  the 
oase  should  stand  in  the  same  condition  as  if  both  the  com* 
plainaat  and  defendants  had  appealed. 

The  fiicts  necessary  to  be  noticed  are  as  follows:  On  the 
4ih  of  October,  1864,  the  complainant,  William  Galbraith, 
brought  bis  bill  against  B.  F.  McFarland,  D.  K.  Livingston 
«nd  wife,  and  Mariah  L.  Holston,  in  which  it  is  alleged  that 


282  Qalbraith  v.  HcFabland.  [Tenn. 

the  defendant  McFarland  was  indebted  to  the  complainant 
in  the  sum  of  $4,059.72;  and  in  part  satisfaction  of  this  sum, 
he,  by  deed,  on  the  3d  of  November,  1863,  conveyed  to  com- 
plainant two  tracts  of  land  in  Jefferson  County,  mentioned 
and  described  in  the  deed  of  conveyance,  which  was  shortly 
thereafter  duly  proven  and  registered.  Livingston  and  wife 
and  Mariah  L.  Holston  claimed  also  to  be  the  creditors  of  the 
defendant  McFarland,  and  by  attachments  at  law  are  seeking 
to  subject  the  same  lands  to  the  satisfaction  of  their  debts. 

The  complainant  claims  title  under  his  deed,  which  appears 
to  have  been  executed  and  registered  prior  to  the  date  of  the 
attachment;  but  he  insists,  if  the  chancellor  shall  be  of  the 
opinion  that  his  deed  is  inoperative  to  pass  a  valid  title  to 
the  land,  that  he,  as  a  creditor  of  the  defendant  McFarland, 
is  entitled  to  priority  of  satisfaction.  Mrs.  Holston  answers, 
and  insists  that  prior  to  the  execution  of  the  deed  by  McFar- 
land to  the  complainant,  the  former  was  guilty  of  treason 
against  the  government  of  the  United  States,  and  that  the 
voluntary  conveyance  of  his  lands  to  the  complainant  was, 
under  the  act  of  Congress,  approved  July  17, 1862,  commonly 
known  as  the  '^  confiscation  act,"  an  absolute  nullity,  and 
wholly  inoperative  and  void;  and  that  she,  as  an  attaching 
creditor  prior  in  time,  is  entitled  to  priority  of  satisfactl<HL 
Livingston  and  wife  failed  to  answer,  and  judgment  pro  conr 
fe89o  was  regularly  entered  against  thcfcn. 

The  chancellor  held  the  deed  executed  by  the  defendant 
McFarland  to  the  complainant  utterly  void  under  the  act  of 
Congress,  declared  the  proceedings  at  law  by  attachment 
irregular,  and  directed  a  sale  of  the  lands  to  satisfy  complain- 
ant's debt. 

1.  The  controlling  question  presented  in  this  record  arises 
on  the  construction  of  the  sixth  section  of  the  act  of  Congress, 
approved  July  17, 1862,  which  is  as  follows,  viz.: — 

''That  if  any  person  within  any  state  or  territory  of  the 
United  States,  other  than  those  named  as  aforesaid,  after  the 
passage  of  this  act,  being  engaged  in  armed  rebellion  against 
the  government  of  the  United  States,  or  aiding  or  abetting 
such  rebellion,  shall  not  within  sixty  days  after  public  warn- 
ing and  proclamation  duly  given  and  made  by  the  President 
of  the  United  States  cease  to  aid,  countenance,  and  abet  such 
rebellion,  and  return  to  his  allegiance  to  the  United  States,  all 
the  estate  and  property,  moneys,  stocks,  and  credits  of  such 
person  shall  be  liable  to  seizure  as  aforesaid;  and  it  shall  be 
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the  duty  of  tho  President  to  seize  and  use  them  ae  aforesaid, 
or  the  proceeds  thereof;  and  all  sales,  transfers,  or  convey- 
ances of  such  property  after  the  expiration  of  the  said  sixty 
days  from  the  date  of  such  warning  and  proclamation  shall 
be  null  and  void;  and  it  shall  be  a  sujfficient  bar  to  any  puit 
brought  by  such  person  for  the  possession  or  the  use  of  such 
piuperty,  or  any  of  it,  to  allege  and  prove  that  he  is  one  of  the 
persons  described  in  this  section." 

The  object  and  purpose  of  this  act  of  Congress,  as  declared 
in  its  caption,  is  '^  to  suppress  insurrection,  to  punish  treason 
and  rebellion,  to  seize  and  confiscate  the  property  of  rebels, 
and  for  other  purposes." 

The  leading  idea  and  central  thought  that  runs  through  the 
whole  body  of  this  act  is  the  speedy  suppression  of  the  rebel- 
lion, which  was  then  flagrant  throughout  the  South.  To  ac- 
complish this  desired  end,  the  seizure  and  confiscation  of  the 
property  of  leading  rebels  was  esteemed  of  much  value.  In 
the  fifth  section  of  the  act  this  purpose  is  directly  declared. 
The  language  there  employed  is:  '*  That  to  insure  the  speedy 
terminatioQ  of  the  present  rebellion,  it  shall  be  the  duty  of  the 
President  of  the  United  States  to  cause  the  seizure  of  all 
the  estate  and  property,  money,  stocks,  credits,  and  efibcts  of 
the  persons  hereinafter  named  in  this  section,  and  to  apply 
and  use  the  same,  and  the  proceeds  thereof^  for  the  support  of 
the  army  of  the  United  States." 

This  being  the  express  object  and  purpose  of  the  act  of  Con- 
gress, it  is  wholly  unnecessary  to  inquire  whether  it  was  the 
intention  of  the  government  that  it  should  be  executed  during 
the  contest  under  its  belligerent  rights,  or  after  its  termina- 
tion, under  the  municipal  rights  of  sovereignty.  It  is  enough 
to  know  that  the  execution  of  this  law  could  not  be  enforced 
in  the  revolted  states  until  the  rebellion  had  first  been  so  far 
suppressed  by  the  military  power  of  the  government  as  to  en- 
able the  courts  of  justice  to  resume  the  regular  exercise  of 
their  functions  within  the  limits  of  such  seceded  state.  The 
enactment  itself  was  practically  inoperative  in  all  the  revolted 
•tates  so  long  as  they  were  adversely  occupied  by  the  rebel 
power.  The  law  was  suspended  by  force;  and  when  that 
force  was  displaced  and  the  courts  of  justice  again  reopened, 
under  the  authority  of  the  United  States,  in  any  part  of  th? 
rebellious  states,  the  act  of  Congress,  both  upon  principle  and 
reason,  must  be  held  by  relation  to  be  operative  over  the  re- 
volted states  thus  regained,  from  the  date  of  its  enactment 
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But  the  act  itself  is  in  its  character  highly  punitive,  and  by 
the  ordinary  rules  of  the  common  law,  as  well  as  by  the  mod- 
em rules  of  well-established  international  law,  must  be  con- 
strued strictly  and  in  conformity  to  the  principles  of  common 
humanity  and  the  modem  usage  of  nations,  which  have  be- 
come law.    Says  Chief  Justice  Marshall,  in  the  case  of  Uniied 
States  V.  Perchemauy  7  Pet  86:  ''  Even  in  cases  of  conquest,  finr 
the  conqueror  to  do  more  than  to  displace  the  sovereign  and 
assume  dominion  over  the  country,  the  modem  usage  of  na- 
tions, which  has  become  law,  would  be  violated,  and  that 
sense  of  justice  and  right  which  is  acknowledged  and  felt  by 
the  whole  civilized  world  would  be  outraged  if  private  pr(q> 
erty  should  be  generally  confiscated  and  private  right  an- 
nulled."   K  this  be  the  modem  rule  in  cases  of  conquest,  it 
would  seem  that  its  application  in  cases  of  rebellion,  when  the 
government  has  regained  its  former  dominion  over  its  revolted 
subjects,  should  not  be  more  rigorous.    In  the  one  case,  coia- 
quest  of  a  foreign  country  gives  absolute  and  unlimited  sov* 
ereign  rights;  but  in  the  other, — the  case  of  rebellion, — no 
nation  can  make  any  conquest  of  its  own  territoiy.    It  sup- 
presses  hostilities,  and  merely  regains  the  possession  of  which 
it  had  been  temporarily  deprived.    No  new  sovM!eignty  is  ac- 
quired, but  all  the  rights  which  previocsly  existed  are  main- 
tained.   Why,  then,  either  in  morals  or  reason,  should  the  rule 
be  more  rigorous  in  the  one  case  than  in  the  other?    In  both 
cases,  dominion  is  gained  over  the  country,  and  Gont^t>l  of  its 
population  by  force  of  arms;  and  the  same  reason  influences 
the  population  of  a  conquered  country  to  obey  the  laws  of  the 
conqueror  that  impels  the  inhabitants  of  a  revolted  district, 
after  hostilities  are  suppressed,  to  yield  obedience  to  the  au- 
thority of  the  metropolitan  government. 

The  act  of  Congress  under  consideration  in  some  degree 
conforms  to  the  principles  of  humanity  so  generally  recognized 
by  international  law.  It  kindly  provides  that  the  President, 
by  proclamation,  shall  warn  the  great  mass  of  those  engaged 
in  armed  rebellion,  or  giving  aid  and  comfort  thereto,  to  desist 
therefrom,  and  to  return  to  their  proper  allegiance  to  the  gov- 
ernment of  the  United  States,  on  pain  of  the  forfeitures  and 
seizures  in  the  act  denounced  against  them.  And  if^  after 
this  solemn  proclamation  and  warning,  they  still  persist  in 
their  hostilities  to  the  government,  they  are  justly  to  be  pro- 
ceeded against  through  the  machinery  of  the  courts  of  justice. 
No  condemnation  or  sale  of  property,  either  real  or  pemmali 
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can  be  ordered  until  the  property  eeiied  shall  first  be  foond 
to  have  belonged  to  a  person  engaged  in  rebellion,  or  who  has 
giTen  aid  and  eomfort  thereto.  This  is,  by  the  terms  of  the 
act,  a  necessary  prerequisite,  without  which  the  seizure  and 
condemnation  would  be  illegal  and  the  sale  yoid.  The  act 
ip§o  f€u:to  does  not  work  the  forfeiture  of  property,  real  or  per- 
sonal, subject  to  confiscation,  or  of  itself  in  any  way  prohibit 
thoee  engaged  in  rebellion,  or  giving  aid  or  comfort  thereto, 
firom  continuing  the  title  therein.  The  forfeiture  results  from 
the  judgment  of  the  courts  the  order  of  condemnation,  and  de- 
cree of  sale.  The  United  States  is  a  necessary  party  in  every 
proceeding  of  this  character;  and  the  proceeds  of  tiie  sale  of 
all  such  sequestered  property,  by  the  terms  of  the  act,  goes  to 
the  use  of  the  government  of  v^e  United  States. 

The  crime  through  which  the  forfeiture  is  worked  is  against 
the  United  States;  and  the  atonement  is  made  alone  to  the 
nation*  No  other  person  can  take  advantage  of  the  law,  or 
enforce  its  penalties,  denounced  against  those  who  violate  it 
It  follows,  therefore,  that  the  clause  of  the  sixth  section  which 
declares  that  "  all  sales,  transfers,  or  conveyances  of  any  such 
property  aflier  the  expiration  of  said  sixty  days  from  the  date 
of  such  warning  and  proclamation  shall  be  null  and  void," 
must  be  construed  to  mean  as  against  the  United  States,  and 
no  other  or  third  person.  This  construction  is  sustained  by 
the  latter  clause  of  the  same  sentence,  which  declares  that 
**  it  shall  be  a  sufficient  bar  to  any  suit  brought  by  such  per- 
son for  the  possession  or  use  of  such  property,  or  any  of  it,  to 
allege  and  prove  that  he  is  one  of  the  persons  described  in 
this  section."  The  obvious  meaning  of  this  provision  of  the 
act  is  to  protect  purchasers  at  "confiscation  sales,"  made 
under  a  decree  of  the  United  States  courts,  against  any  suit 
that  the  former  owner  of  such  prc^rty  may  bring  against 
them  for  its  recovery;  in  other  words,  to  secure  the  title  to  the 
purchaser,  and  at  the  same  time  to  prevent  fraudulent  con- 
veyances made  to  defeat  the  right  of  the  United  States  to  con- 
fiscate the  property  of  those  who  have  offended  its  law.  How 
otherwise  could  the  rebellion  of  the  vendor  be  pleaded  as  a  bar 
to  the  suit  brought  by  him  to  recover  property  which  he  had 
voluntarily  sold  or  conveyed?  This  would,  indeed,  be  anoma- 
lous, and  certainly  not  within  the  scope  and  meaning  of  the 
act  of  Congress. 

This  construction,  we  think,  is  in  harmony  with  the  SfHrit 
and  meaning  of  the  act  itself  and  certainly  not  in  conflict 
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with  the  enlightened  Christian  view  entertained  by  all  modem 
nations  of  confiscation  laws. 

It  results  that  the  deed  from  the  defendant  McFarland  to 
the  complainant  is  a  valid  muniment  of  title  as  against  all 
persons  except  the  United  States,  and  liable  only  to  be  con- 
tested by  it  under  a  regular  proceeding  to  confiscate  the  lands 
conveyed  for  the  crimes  of  the  vendor. 

2.  This  view  of  the  act  of  Congress,  as  afiecting  this  case, 
renders  it  unnecessary  minutely  to  review  the  chancellor's 
decree  in  other  respects  so  elaborately  criticised  in  argument 
It  is  proper,  however,  to  say,  with  reference  to  the  attachment 
issued  by  the  justice  of  the  peace,  A.  K.  Meek,  that  we  are  of 
opinion  that  there  is  no  valid  objection  to  it.  The  attachment 
upon  its  face  is  made  returnable  to  the  circuit  court  of  Jeflferson 
County;  and  the  fact  that  the  amount  of  the  debt  claimed  by 
the  plaintiff  in  the  attachment  is  beyond  the  jurisdiction  of  the 
justice  to  hear  and  determine,  can  make  no  difference.  The 
provisions  of  the  act  of  1852  are  carried  into  the  code,  which 
declares,  section  4121,  that  ^'justices  of  the  peace  are  vested 
with  power, — 1.  To  grant  writs  of  attachment  returnable  to 
the  circuit  court  in  the  same  manner  and  to  the  same  extent 
as  the  circuit  judges."  However  the  policy  of  this  provision  of 
the  statute  may  be  doubted,  we  are  not,  onder  the  liberal  rules 
of  construction  which  have  so  often  been  recognized  by  this 
court  as  applicable  to  the  attachment  laws,  at  liberty  to  re- 
strain its  meaning  by  construction  within  the  jurisdiction  of 
justices  of  the  peace  in  other  cases. 

3.  The  objection  that  the  attachment  in  this  case  was  re- 
turned to  the  circuit  court  at  Dandridge,  and  received  and 
indorsed  ''  filed "  by  the  clerk  of  that  court,  some  short  time 
after  the  term  for  which  he  was  elected  had  by  its  own  limi- 
tation expired,  is  alike  untenable  and  invalid.  No  objection 
is  made  to  the  regularity  and  qualifications  of  the  clerk;  and 
it  is  clear  as  well  upon  principle  of  the  common  law  as  by  our 
statute  of  1865,  chapter  32,  section  2,  that  he  was  at  least  an 
officer  de  factOj  and  as  such,  his  official  acts,  so  fSeur  as  they 
concern  the  rights  of  third  persons  and  the  public,  are  as 
effectual  and  valid  as  if  they  had  been  performed  by  an  officer 
dejure. 

This  principle  was  fully  recognized  in  a  somewhat  similar 
case  in  a  manuscript  opinion  at  the  last  term  of  this  court  at 
Jackson;  and  we  think  it  is  well  sustained,  both  by  the  gen- 
eral law  and  the  uniform  course  of  decisions  in  this  state:  2 
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Kent's  Com.  295;  Farmer^  aT^d  MerchanJUf  Bank  v.  OhesteVy  6 
Humph.  458  [44  Am.  Dec.  318];  Bates  v.  Dyer^  9  Id.  163; 
Pearee  ▼.  Hawkins,  2  Swan,  87  [68  Am.  Dec.  54]. 

4.  Objection  is  also  taken  to  the  validity  of  the  chancellor's 
decree  with  reference  to  the  defendants  Livingston  and  wife, 
on  the  ground  that  they  were  not  served  with  process  to  an- 
swer. 

The  record,  it  is  true,  is  silent  as  to  the  service  of  process 
upon  these  parties;  bat  whether  they  have  not  waived  their 
right  to  insist  on  this  defense  by  their  appearance  in  the  court 
below  does  not  very  clearly  appear,  nor  is  it  now  material  for 
QB  to  inquire. 

The  original  attachment  relied  on  by  them  appears  to  have 
been  lost  or  destroyed,  and  a  copy  has  been  substituted.  The 
manner  in  which  this  substitution  appears  to  have  been 
effected  is  fatally  defective.  It  is  not  enough  to  show  by 
affidavit  or  otherwise  that  the  record  or  other  paper  designed  to 
be  supplied  is  lost  or  mislaid  unintentionally.  It  must  appear 
in  addition  thereto  that  upon  proper  application  to  the  court 
it  was  ordered  by  the  court  that  the  lost  record  or  paper  be  sup- 
plied by  the  best  secondary  evidence  the  nature  of  the  case  will 
admit  of:  Code,  sec.  3907;  Lane  v.  Jones  [not  reported].  No 
order  of  substitution  in  this  case  appears,  nor  does  the  record 
show  the  fact  that  any  such  application  was  ever  made.  The 
court  is  compelled,  therefore,  to  treat  this  attempted  substitu- 
tion as  a  nullity,  aud  the  papers  thus  introduced  into  this 
record  as  furnishing  no  ground  upon  which  any  valid  decree 
can  be  pronounced. 

The  decree  of  the  chancellor  will  be  reversed,  and  a  decree 
entered  here  in  conformity  to  this  opinion,  with  leave  to  the 
defendant  Mrs.  Holston  to  have  the  cause  remanded,  if  need 
be,  to  enforce  her  attachment  upon  such  property  as  was  seized 
under  it,  and  not  affected  by  this  opinion. 


PxNAL  Statuts  kubt  bb  Stbictlt  Oovstbukd:  Oate9  v.  Mcikmki,  19  Am 
Deo.  49;  Wamer  y.  CommanweaUh^  44  Id.  114;  LaOnrop  ▼.  Mddkton^  83  Id. 
112;  HarrUony.  State,  85  Id.  658;  compare  KdkrT.  State,  09  Id.  SS6^  and 
note;  ParHneon  ▼.  State,  74  Id.  522. 

GOVBBMMBNT    DOBS    NOT    MaKB    C05QUB8T    OV    TTB   OwH    TBBUTOBT    0 

SuPFRBSsnfo  Rebslliok  :  IhUledge  y.  Fogg,  poet,  p.  299. 

Acts  of  Oiticbbs  db  Facto  arb  Vaud  as  to  Third  PRBSONa  akb 
Public:  AfaOett  v.  Uncle  Sam  M,  Co,,  90  Am.  Dea  484,  aad  note  *wJl^^{»g 
the  cases  in  this  series. 
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In  Smn  ▼.  Be^mMi,  1  Hnak.  218^  it  was  nid  that  aa  bulknMm  to  «i» 
cibot  that  properly  oannot  be  said  to  ba  abandoned  vnleaa  tbe  jmy  belisvad 
it  was  intended  that  the  person  in  whose  possmaion  the  property  waa  plaoed 
shoold  hold  it  for  the  por^bse  of  defranding  the  govonunent  hy  aroading  tta 
not  ef  OoBfNaa  in  legwd  to  abandoned  prupsriy,  waa  in  osafliot  Willi  tte 
BrinirffdiMr  deidaiiad  in  *ho  nrimiiiiaJ  eaaeb 


Lanoasteb  t;.  Statb. 

CiCoiiDwnu^  MDlJ 

Labcbnt  n  voT  JumwtED  bt  Psxtaudit  Ofuhuv  xv  OiwmiBiw  Hwl  n 

oontending  party  in  the  CHyiI  War  had  the  iig|it  to  nimbnrsa  itnll  te 

losses  occasioned  by  the  other. 
1V>  OoNBTiTura  Ordcb  ov  Labcbnt,  it  is  necesssiy  that  ilie  taking  shoold 

be  *^wi?fnTiiHiiftd  by  snch  cironmstanoes  as  demonstrate  a  feloniooa  ii^ 

tent 
Dbtxbdabt  in  Cbhonal  Pbo0BOdtion  is  Bntitlbd  to  batb  FaonMnnai 

or  Law  Goybbnino  hd  Gasb  Plainlt  Statbd  to  the  jnry,  in  snoh  a 

mannw  as  to  enable  them  to  comprehend  the  principles  invi^Ted. 
Amobsion  ov  Evidbnob  WmcH  dobs  not  Tbnd  to  Bluoidiatb  Janm,  and 

is  calenlatsd  to  prajndioe  the  minds  d  the  jury  against  the  pi  isiisi,  is 

erronaoo^  and  a  new  trial  will  be  granted  therefor. 

ImHcnaEMT  bat  laxoeny.  The  facts  are  stated  in  the 
opinioD. 

De  WUt^  BMfGnd  McHewryand  Swope^  for  the  plaintilb  Ib 
error. 

Thomas  B.  CcUtweU^  aUomej^-generalf  for  the  state. 

By  Conrti  BBACJOUfasD^  J.  The  plaintifft  in  error  leere 
Indicted  in  the  oironit  oourt  of  Smith  Coontj  for  horseirteal- 
ing;  were  tried  by  a  jury  of  the  county,  and  a  verdict  and 
judgment  rendered  against  them,  and  sentenced  to  serve 
three  years  in  the  penitentiary.  A  new  trial  was  moved  for 
and  overruled,  from  which  they  have  appealed  to  this  court 

The  facts  necessary  to  be  stated  for  the  understanding  of 
the  principles  involved  are:  On  the  night  of  the  96th  of  Au- 
gust, 1863,  a  mare  and  horse  belonging  to  Dean,  and  one  to 
Mrs.  Donahue,  were  taken  from  their  possession.  On  the  next 
day  the  horses  were  found  in  the  possession  of  the  plaintifis  in 
error.  The  day  beforp  th0  taking  the  plaintifik  in  error,  with 
several  other  persons,  met  at  a  shop  in  the  neighborhood,  in 
which  the  propriety  and  legality  of  taking  property  from  those 
in  hostility  to  them  was  discussed  and  determined  upon.    The 
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«  plaicliffs  in  error  stated  that  they  had  been  robbed  by  a  party 
of  rebe)  gaerrillaB  of  their  property  a  few  days  beforoi  and  they 
were  going  to  take  the  property  of  rebels-in  return  to  compen- 
sate themselves,  and  that  they  had  the  right  to  do  it.  The 
plaiLitiff  Smith  had  a  few  days  previous  been  robbed  of  his 
horse;  his  hat  and  clothing  stripped  from  him.  Lancaster 
had  been  a  short  time  previous  robbed  of  all  his  property. 
The  plaintiffs  in  error  were  unconditional  union  men,  and 
the  opinion  prevailing  in  the  community  was,  that  they  had 
the  right  to  take  the  property  of  rebels  to  reimburse  them- 
selves. 

On  the  day  after  the  recapture  of  the  property,  Dean  was 
arresied  by  the  federal  troops,  and  being  a  soldier  in  the  rebel 
army,  was  sent  to  a  northern  prison,  where  he  died.  Lancas- 
ter was  a  soldier  in  the  federal  service,  and  at  that  time  was 
on  furlough.  Smith  joined  the  federal  army  a  few  days  after 
the  taking.  There  is  no  proof  to  convict  the  plaintiffs  in  error 
with  the  arrest  of  Dean.    The  counsel  for  the  plaintiffs  in 

*  error  objected  to  the  introduction  of  the  testimony  of  Dean's 
arrest  and  subsequent  imprisonment  and  death,  unless  the 
state  proved  the  plaintiffs  in  error  bad  some  connection  with 
it  The  objection  was  overruled,  and  the  evidence  permitted 
to  go  to  the  jury. 

The  circuit  judge  was  requested  on  the  trial  to  charge  the 
jury:  '^ Every  taking  is  not  larceny;  to  make  it  such,  it  must 
be  accompanied  by  circumstances  which  demonstrate  a  feloni- 
ous intent;  and  the  intent  being  necessary  to  complete  the 
offense,  if  a  man  under  the  honest  impression  that  he  has  a 
right  to  the  property  takes  it  into  his  possession,  it  is  not 
larceny.  In  this  case  if  the  defendants  honestly  believed  that 
by  the  rules  of  war  they  had  the  right  to  take  the  property  of 
rebels  to  reimburse  themselves  in  their  losses  occasioned  by 
rebels  taking  their  property, — if  such  was  the  case,  and  acting 
under  the  honest  belief  they  did  take  the  property  charged  in 
the  indictment  from  the  rebels,  it  would  not  be  larceny,  but  a 
trespass;  that  the  question  of  intent  was  one  for  the  jury,  and 
they  must  look  to  all  the  circumstances  of  the  case  to  see  how 
this  is.  If  the  defendants  did  not  act  under  this  honest  belief, 
but  used  it  as  a  cloak  to  commit  larceny,  then  it  would  be  no 
protection,'' — which  instructions  the  court  refused;  and  in 
substance  stated  to  the  jury  that  the  principles  of  law  would 
not  be  changed  on  account  of  the  prevalence  of  the  opinion  in 
the  community  that  the  two  contending  parties  had  the  right 
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to  take  property  to  reimburse  themselves;  that  the  opinion 
was  essentially  wrong,  both  in  law  and  morals,  and  would  not 
be  an  excuse  for  that  which  would  in  its  absence  be  theft: 
that  there  is  no  difference  in  an  act  which  would  be  larceny  if 
committed  by  one  who  did  not  entertain  such  an  opinion  and 
one  who  did.  It  is  not  a  case  of  honest  mistake  or  ignorance 
of  fact.  It  is  not  a  case  of  ignorance  of  law;  and  if  it  was,  it 
would  be  no  excuse. 

We  think  there  was  no  error  in  the  court  to  refuse  the  in- 
structions as  asked  for;  and  the  propositions  of  law  stated  by 
the  court  are  correct  as  general  principles.  The  question  of 
intention  should  have  been  left  to  the  jury.  To  constitute  the 
crime  of  larceny,  the  felonious  intention  is  necessary;  it  is  the 
essence  of  the  crime.  The  court  say,  in  the  case  of  Duncan  v. 
Statej  7  Humph.  160:  "It  is  a  sound  principle  of  criminal 
jurisprudence  that  the  intention  to  commit  the  crime  is  the 
essence  of  the  crime."  In  Wharton's  Criminal  Law,  557,  it 
is  held  that  every  taking  of  the  property  of  another  without 
his  knowledge  or  consent  is  not  larceny;  to  make  it  such,  it 
must  be  accompanied  by  such  circumstances  as  demonstrate 
a  felonious  intention. 

The  charge  of  his  honor  is  very  elaborate  and  learned.  He 
enters  into  and  discusses  the  distinction  between  fraud  and 
felony.  His  distinctions  are  well  and  ably  drawn,  and  to 
minds  practiced  in  such  discussions,  easy  of  comprehension, 
but  incapable  of  being  understood  by  the  ordinary  class  of 
jurors,  whose  minds  are  not  trained  in  scholastic  learning. 

The  plaintiffs  in  error  were  entitled  to  have  the  propositions 
of  law  governing  their  case  plainly  stated  to  the  jury  in  such 
a  manner  as  to  enable  them  to  comprehend  the  principles  in- 
volved. This,  we  think,  has  not  been  done  in  this  case. 
There  is  no  proof  in  the  record  that  the  plaintiffs  in  error  had 
any  agency  in  the  arrest  and  imprisonment  of  Dean  from 
whom  the  horses  were  taken.  It  was  in  no  way  connected 
with  the  offense;  and  the  arrest  and  imprisonment  were  made 
after  the  alleged  taking  of  the  property  in  the  indictment. 
The  effect  of  this  testimony  was  to  prejudice  the  minds  of  the 
jury  against  the  plaintiffs  in  error.  It  did  not  in  any  way 
tend  to  elucidate  the  issue,  and  falls  clearly  within  the  prin« 
ciple  settled  by  this  court  in  the  case  of  Shaw  v.  State^  8  Sneed, 
88;  and  it  was  error  in  the  circuit  judge  to  receive  it 

The  judgment  of  the  circuit  court  will  be  reversed,  and  a 
new  trial  awarded. 
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FiLOHiooB  Inmn  Vicubabt  to  OoBgrnvtm  Labcbnt:  Kote  to  Aate  r. 
Bamea,  67  Am.  Deo.  273;  Dignowittg  ▼.  State,  67  Id.  070^  and  note;  Ckmmtr 
▼.  Aate»  71  Id.  184;  Bude  y.  8<mth,  75  Id.  25a 

TsB  PBDrdPAL  oin  xa  orxd  In  Wilcox  ▼.  i9ta<e^  8  H«iak.  116»  to  tho 
point  that  tlio  admiirinn  of  oridonce  which  does  not  tond  to  olnoidAto  th* 
ina%  and  is  oaliwUtud  to  pfojndioe  the  mindfl  of  the  Jury  againit  tfao  prift- 
ooor,  11  in«otoii%  aad  m  atw  trud  will  bo  gnntod  thwef or. 


Allison  v.  Barrow. 

It  COUDWELL,  414.J 

OmnrsBtATioiii  mmtmMMM  HvaaAXD  akd  Wiyi,  om  ADiUMUum  Madb  bt 
■ETHBS  TO  TBB  OiHiBy  in  the  prooenoo  of  a  third  penon,  do  not  belong 
to  the  oltfa  of  pririleged  oonmuinicKtiana,  and  may  be  given  in  eridenee 
against  the  husband. 

FoBos  Aim  EiiBOT  ov  Admuuoh  Dbpbnd  vTOii  CxMonuttAJxoaA  nnder 
whieh  it  is  mads. 

Action  upon  an  account.    The  facts  are  stated  in  the  opinion. 

William  H.  TFtaener,  5en.,  and  Thcma$  H.  CMmU^  for  the 
appellant. 

James  L.  Sevdder  and  Edmwnd  Cooper^  for  the  respondent. 

'By  Court,  Hawkins,  J.  This  suit  was  instituted  before  a  jus- 
tice of  the  peace  for  the  county  of  Bedford,  by  Allison  against 
Barrow,  upon  account.  The  justice  rendered  a  judgment  in 
in  favor  of  the  plaintiff  for  $210.02.  From  this  judgment  the 
defendant  appealed  to  the  circuit  court  in  which  a  trial  was 
had,  resulting  in  a  verdict  and  judgment  in  favir  of  the  de- 
fendant, for  the  sum  of  $382.20.  A  motion  for  a  new  trial  was 
made.and  overruled,  and  an  appeal  in  error  prosecuted  to  this 
court. 

The  facts  necessary  to  be  stated  are  briefly  these:  Upon  the 
trial  of  the  cause,  the  plaintiff  proved  his  account  against  the 
defendant;  and  thereupon  the  defendant  offered  and  read  in 
evidence,  by  way  of  set-off  against  the  plaintiff's  demand,  a 
Dote  executed  by  the  plaintiff  to  the  defendant  for  five  hun- 
dred dollars. 

Thereupon  the  plaintiff  offered  to  prove  by  one  Mrs.  Winsett 
that  she  heard  the  wife  of  the  defendant  say  in  the  presence 
of  the  defendant  that  the  plaintiff  had  paid  said  note. 

The  testimony  was  objected  to  by  the  defendant,  and  the 
objection  was  sustained  by  the  court,  upon  the  ground,  as  it  is 
stated  in  the  bill  of  exceptions,  that  the  statements  of  the 
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wife,  although  mlEule  in  the  presenoe  of  the  husband,  cannot 
be  given  in  evidence  against  him.  In  thus  totally  ezclnding 
from  the  jury  evidence  of  the  statements  of  the  wife  in  the 
presence  of  the  husband,  we  think  his  honor  the  circuit  judge 
ened. 

It  is  conceded  in  argument  that  the*  wife  cannot  be  a  witoflia 
against  the  husband,  and  that,  generally,  her  statements  in 
his  absence  cannot  be  given  in  evidence  against  him. 

Phillips  on  Evidence,  31,  says:  ''A  discourse  between  hus- 
band and  wife  in  the  presenoe  of  a  third  person  may  be  given 
in  evidence  against  the  husband,  like  any  other  conversation 
in  which  he  may  have  been  concerned." 

This  question  came  directly  before  this  court  in  the  case  of 
Qneener  v.  MorroWj  1  Cold.  123,  in  which  it  was  held  the  state- 
ments  of  the  wife  were  admissible.  Judge  McEinney,  in  de- 
livering the  opinion  of  the  court,  after  quoting  the  rule  as 
stated  above,  says:  ''This  must  necessarily  be  so,  and  the 
general  rule  which  excludes  the  wife  from  being  a  witness 
against  her  husband  is  not  infringed  in  its  spirit  in  such  case.'' 

The  object  of  the  testimony  in  this  case  is  to  show  that  the 
defendant  admitted  the  note  had  been  paid.  Admissions  may 
be  explicit  and  solemn  or  implied,  from  the  acquiescence, 
silence,  or  conduct  of  the  party. 

''  The  statements  of  the  wife  in  the  presence  of  the  husband 
are  not  to  be  received  or  treated  as  evidence  against  the  hus- 
band, but  merely  as  inducement  to  the  responsive  admissions, 
declarations,  or  acts  of  the  husband  at  the  time.  Except  for 
this  purpose,  the  statements  of  the  wife  are  of  no  efiidct";  and 
we  are  unable  to  perceive  why  the  admissions  of  the  husband 
to  the  wife,  either  explicit  or  implied,  in  the  presence  of  a  third 
person,  may  not  be  given  in  evidence  against  him  under  ikb 
same  rules  as  his  admissions  to  other  persons.  We  cannot 
see  that  any  rule  of  public  policy  is  thereby  violated.  Con- 
versations between  husband  and  wife,  or  admissions  made  by 
either  to  the  other  in  the  presence  of  a  third  person,  do  no* 
belong  to  that  class  of  privileged  communications  betweeti 
the  husband  and  wife  which,  upon  grounds  of  public  policy, 
and  to  preserve  the  happiness  of  the  mairied  state,  are  so 
carefrdly  protected  by  the  well-established  rules  of  evidence. 

The  declarations  and  acts  of  the  husband  in  the  presence  oi 
the  wife  may  always  be  shown  in  evidence  against  him;  yet  it 
might,  and  frequently  would,  be  impossible  to  show  the  mean^ 
ing  or  application  of  the  declaration  or  act  withoQl  i*Ta^i\^i 
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the  Btatement  of  the  wife  by  way  of  indnoement  or  explana- 
tion of  the  declaration  or  act  of  the  husband;  and  as  has  been 
already  stated,  the  statements  of  the  wife  in  the  jpreeence  of 
the  husband  are  not. admissible  for  any  .other  purpose.  If  in 
this  case  the  wife  of  the  defendant  stated  in  the  pfooenqo  of 
her  husband  and  the  witness  that  the  note  in  qiisslion  had 
been  paid,  it  is  oomi>etent  for  Ihe  plaintiff  to  show  that  the 
defendant  responded,  and  explicitly  or  by  his  silent  acquies- 
cence impliedly  iadniittodtthe:tnith  of.'tiie  statement. 

But  in  all  cases  the  force  and  effect  of  an  admission  must, 
of  course,  depend  upon  the  circumstances  under  which  it  is 
made.  Under  some  drcumstances,  it  must  be  vsgarded  .as 
evidence  of  the  most  conyincing  kind;  in  others,  it  may  be  of 
very  little  force;  and  in  others,  entitled  to  no  consideration 
whatever. 

In  order  that  a  party  may  be  afibcted  by  the  statement  of 
another,  on  the  ground  of  his  implied  admission  of  its  truth 
by  his  dlent  acquiescence,  it  must  distinctly  appear  that  he 
heard  and  fully  imderstood  such  statement:  3  Phill.  Ev.  191, 
note. 

In  1  Oreenl.  Bv.  199,  it  is  said:  '^Nothing  can  be  more 
dangerous  than  this  kind  of  evidence.  It  should  always  be 
received  with  caution,  and  never  ought  to  be  received  at  all, 
unless  the  evidence  is  of  direct  declarations  of  that  kind 
which  naturally  calls  for  contradiction.  It  may  be  imperti- 
nent, and  best  rebuked  by  silence If  the  declarations 

are  those  of  third  persons,  the  circumstances  must  be  such  as 
called  on  the  party  to  interfere,  or  at  least  such  as  would  not 
render  it  impertinent  in  him  to  do  so.''  In  this  case  it  is  in- 
sisted that  it  would  have  been  improper  on  the  part  of  -the 
husband  to  have  interfered  and  contradicted  the  statement  of 
his  wife,  and  from  this  consideration  chose  to  remain  silent, 
without  intending  to  admit  the  truth  of  the  statement.  This 
may  or  may  not  be  true.  The  condition  and  relations  of  the 
parties,  together  with  all  the  alleged  implied  admissions,  must 
be  considered  of  by  the  jury  under  proper  instructions  from 
the  court  in  determining, — 1.  Whether  any  admission,  either 
explicit  or  implied,  has  been  made;  2.  What  effect,  if  'any,  is 
due  to  such  admission  after  it  is  shown  to  have  been  made. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the 
eause  remanded. 


OoionnnoATioini  aks  hot  PRivasocD  wbbn  Madb  m  BmMsaum  ot 
Thikd  PXB8QM8:  WlMig  ▼.  Bamey,  86  Am.  Dea  385,  and  note. 
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Potts  v.  Gray. 

[t  Cold  WILL,  -168.1 
ISfm,  CtovinmuTunr  ov  Which  is  Confedkrats  Tbsabubt  Kotb,  is 
illegal  and  roid,  and  the  ocmrtB  will  not  lend  their  aid  to  enforoe  ili 


Nan  n  Wholly  Void  if  Past  ov  its  Ck>ir8iDiRATioH  n  Illboal^  and 
that  part  is  ao  oonnected  with  the  legftl  oonsidaratioB  that  the  two  oaa- 
Bot  be  separated. 

Action  on  a  note.    The  facta  are  stated  in  the  opinion. 
Combs  and  Simpson^  for  the  plaintiffs  in  error. 

E.  L.  OardenhirBj  for  the  defendant  in  error. 

By  Court,  Shackelford,  J.  This  is  a  suit  brought  in  the 
circuit  court  of  the  county  of  White,  on  a  note  for  two  thou- 
sand four  hundred  dollars,  executed  in  September,  1862,  to  the 
defendant  in  error,  due  one  day  after  date,  payable  in  cur^ 
rency.  The  declaration  is  in  Uie  usual  form;  to  which  five 
pleas  were  filed  by  the  plaintiffs  in  error. 

The  first  and  second  pleas  are  not  in  the  record.  A  de- 
murrer was  filed  to  the  second,  third,  and  fifth  pleas,  which 
was  allowed  by  the  court,  and  issue  was  taken  on  the  fourth 
plea,  which  sets  forth  the  consideration  of  the  note,  and  avers 
that  it  was  illegal.  The  facts  necessary  to  be  stated  are,  that 
the  defendant  in  error  loaned  the  plaintiffs  in  error  two  thou- 
sand one  hundred  dollars  in  confederate  treasury  notes,  and 
three  hundred  dollars  in  southern  bank  notes,  for  which  the 
plaintiffs  in  error  executed  the  note  in  suit. 

The  case  was  submitted  to  a  jury,  who,  under  the  instmo- 
tions  of  the  court,  rendered  a  verdict  for  the  defendant  in 
error  for  the  value  of  the  southern  bank  notes  loaned.  A  new 
trial  was  moved  for,  which  was  overruled;  from  which  there 
was  an  appeal  to  this  court. 

The  principal  question  for  our  consideration  arises  upon  the 
charge  of  the  circuit  judge,  who  instructed  the  jury,  in  sub- 
stance, that  if  the  consideration  of  the  note  was  confeder- 
ate  treasury  notes,  the  plaintiffs  in  error  could  not  recover; 
but  if  part  of  the  consideration  was  southern,  bank  notes  or 
money,  the  plaintiffs  were  entitled  to  recover  to  the  value  of 
the  state  bank  currency  at  the  time  the  note  became  due.  We 
think  the  charge  is  erroneous. 

This  court  has  held  in  several  cases  that  a  note  the  consid- 
eration of  which  was  confederate  treasury  notes  was  iJ 
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mud  void.  The  imuuioe  of  these  notes  was  for  an  illegal  and 
nnlawfal  purpose,  and  the  courts  of  the  countiy  would  not 
lend  their  active  aid  to  enforce  their  collection. 

A  part  of  the  consideration  heing  illegal,  it  is  so  connected 
with  the  legal  consideration  that  it  cannot  be  separated  from 
ity  and  taints  the  whole  transaction.  In  2  Kent's  Com.  468, 
the  principle  is  stated:  "Where  any  matter,  void  eyen  by  stat- 
ute, be  mixed  up  with  good  matter,  which  is  entirely  inde- 
pendent of  it,  the  good  part  shall  stand,  and  the  rest  shall  be 
held  void;  though  if  the  part  which  is  good  depends  upon  that 
which  is  bad,  the  whole  instrument  is  void;  and  the  rule  is,  if 
any  part  of  the  consideration  be  malum  in  se^  or  the  good  and 
void  consideration  be  so  mixed,  or  the  contract  so  entire  that 
there  can  be  no  apportionment,  the  whole  is  vdd."  In  the 
case  of  Bearing  v.  Chapman,  22  Me.  488,  it  was  held  that  all 
contracts  made  in  violation  of  law  are  nugatory;  and  that  if 
a  note  of  hand  be  founded  in  part  upon  such  consideration,  it 
is  void  in  toto.  The  same  principle  was  settled  in  the  case  of 
Barton  v.  Port  Jackson  and  Union  FaUs  Plank  Road  Company^ 
17  Barb.  897.  The  court  says:  "Where  a  contract  grows  out 
of  or  is  connected  with  an  illegal  act,  the  court  will  not  lend 
its  active  aid  to  enforce  it;  and  if  it  be  in  fact  connected  with 
the  illegal  transaction,  it  is  tainted  with  the  illegality  of  the 
transaction  from  whence  it  springs."  The  same  principle  was 
settled  in  the  case  of  Clark  v.  Bicker,  14  N.  H.  44. 

In  Chitty  on  Contracts,  573,  it  is  stated:  "  If  a  contract  be 
made  on  several  considerations,  one  of  which  is  illegal,  the 
whole  contract  is  void,  and  that  whether  the  illegality  be 
at  common  law  or  by  statute."  The  principle  seems  to  be 
well  settled  that  if  any  part  of  the  entire  consideration  of  a 
contract  is  illegal,  against  sound  morals  or  public  policy,  the 
whole  is  void:  Daniel  v.  Daniel,  6  Dana,  91;  Nye  v.  Spalding, 
11  Vt.  602;  Armstrong  v.  Toler,  11  Wheat.  258.  It  follows, 
therefore,  that  a  part  of  the  consideration  of  this  note  being 
iUegal,  and  against  sound  public  policy,  the  entire  transaction 
is  tainted  with  the  illegality,  and  the  note  is  void.  This  prin- 
ciple being  decisive  of  the  case,  it  is  unnecessary  for  us  to 
determine  the  other  questions  raised  upon  the  pleadings. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


SHTiBa  OomnuoT  n  Von>  whbm  Foun dsd  upon  Ivdivibibli  Oohbiik 
wajaum^  part  of  which  is  illegal:  FUton  r.  J^tmei^  47  Am.  Dea  422;  aiid 
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OuujniB  WILL  SOT  Ldd  Aid  io  Khiqbob  OovnucB  Poovosd  moii 
CoimpiEAm  Tbbasdbt  Kodb:  An%f  ▼.  FraMm^  <V^/  !">*  "Mb  jpar  com- 

488. 


Hbnly  v.  Franklin. 

|>  OOIDWSUi,  CXI 

OomnDntAim  ScAin  had  No  Powib  to  Oonr  Itanr  or  Isob 

VBT  NofB;  Imt  the  ooarte  will  teke  Qogniaiioe  ol  the  iaofc  that  tliay  did 
isme  0a^  nofcM,  and  that  lor  a  tuns  in  tlia  ranted  states  the  notes 
seryed  the  purpose  of  money. 

BxjuuTJU)  T&AHSAonoHs  Ain>  Ck>HTKAon  OiaonrAix.T  Fbididatbd  uk» 
CoHnEDXBATS  Trvasokt  Nofss  will  not  bs  disturbed,  al&oiigh  the 
ossurts  will  not  lend  thair  aotive  aid  to  snlona  oontraots  f oianded  iqpoa 
anon  notes* 

JUSOICXNT    Ajn>    KXBODTIOH    THXBXON    ICAT    BB    ExXIirOUIBHXD    AVB    SaT- 

isnsD  by  payment  in  confederate  treasury  nofces,  and  the  dafendanta 
cannot  be  compelled  to  repay  the  amoont. 

Motion  to  revive  a  judgment.  The  facts  are  stated  in  the 
opinion. 

ChMd  and  SmUhy  for  the  oomplainanis. 

Head  and  Turner j  for  the  defendants. 

By  Court,  Miluoan,  J.  This  is  a  motion  to  revive  a  jndg- 
ment  rendered  in  the  connty  court  of  Sumner,  in  March,  1861, 
for  $1,578,  in  favor  of  J.  L.  Bngg,  clerk  and  commissioner, 
against  the  defendants.  The  court  refused  the  aj^cation^ 
and  an  appeal  in  error  is  prosecuted  to  this  court. 

The  facts  necessary  to  be  noticed  are  as  follows:  John  Henly, 
the  father  of  the  plaintiffs  in  this  motion,  died  in  Sumner 
County  in  1842,  after  having  first  made  and  published  his  last 
will  and  testament,  in  which  his  wife  was  named  as  executrix, 
and  by  which  he  devised  and  bequeathed,  with  nominal  excep- 
tions, all  his  property,  real  and  personal,  to  his  wife  for  life, 
with  remainder  over  at  her  death  to  certain  of  his  children 
therein  camed. 

At  the  death  of  the  widow,  Elijah  Boddie  was  appointed 
administrator  cum  iestarMnio  oAknesoo.  He  found  it  impracti- 
cable to  divide  the  negroes  as  directed  in  the  will,  and  filed  a 
petition  in  the  county  court  to  have  them  sold  and  the  pro* 
ceeda  distributed  according  to  the  provisions  of  the  will 
Under  this  proceeding,  which  appears  to  have  been  in  con- 
formity to  law,  the  negroes  were  sold  by  the  clerk«  and  the 
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defendant  in  thif  motion,  John  Franklin,  became  the  pur- 
chaser of  Charlea,  one  of  the  slaveB,  at  the  sum  of  11,565,  for 
which  he  executed  his  note,  with  John  Flease  as  his  security, 
to  J.  L.  Bugg,  commissioner,  etc.,  due  and  payable  twelve 
months  from  date.  The  sale  was  on  the  28th  of  January, 
1860,  and  the  note  bears  the  same  date.  At  the  March  term 
of  the  court,  1861,  a  final  decree  was  pronounced  in  the  cause, 
in  which  all  the  equities  of  the  parties  were  declared,  and  a 
portion  of  the  notes  executed  for  the  sale  of  the  negroes  di- 
rected to  be  delivered  to  the  devisees  entitled  thereto  under 
the  wiU;  and  at  the  same  term  and  in  the  same  decree  a  judg- 
ment by  motion  was  rendered  against  the  defendente  on  this 
note  for  $1,678,  in  £ftvor  of  J.  L.  Bugg,  commissioner,  etc.  By 
the  same  decree,  the  clerk  is  directed  as  commissioner  to  col- 
lect the  money  still  due  on  the  sale  note,  and  distribute  it  Uy 
the  parties  entitled  tbeieto  under  the  will. 

In  obedience  to  this  de<aee,  on  the  2d  of  January,  1864,  an 
execution  issued  on  the  judgment  rendered  against  the  defend- 
ants in  this  motion,  which  came  to  the  hands  of  the  sheriff 
of  the  county,  G.  Love,  and  which,  after  great  delay,  was  re- 
turned indorsed,  ''Satisfied  in  full— Febraary  1,  1862." 

The  payment  of  the  execution,  as  it  appears  from  the  proof, 
was  confederate  iieasury  notes,  and  the  same,  as  the  clerk 
states,  was  shortly  thereafter  duly  paid  over  to  him;  and  he 
thereupon  made  the  fDllowzng  entjy  in  his  execution  docket: — 

"  Received  of  Qea  Love,  sheriff  sixteen  hundred  and  fifty- 
nine  dollars  and  righteen  cents,  in  iull  of  James  Franklin's 
note.    Feb.  1,  1862.  John  L.  Buoci,  Clerk." 

A  portion  of  this  fund,  as  it  appears,  was  paid  over  to  the 
devisees,  but  how  much  is  not  very  accurately  shown;  and  a 
paper,  with  many  of  the  papers  of  the  clerk,  was  lost  during 
the  war.  The  devisees  entitled  to  the  fund  under  the  will 
were  not  all  satisfied,  and  the  record  is  silent  as  to  any  effort 
on  the  iMtrt  of  the  clerk,  while  the  fund  was  in  his  hands,  ta 
meet  the  express  injunction  in  the  decree. 

Under  this  state  of  fiicts  was  the  payment  in  confederate 
treasury  notes  a  satisfaction  of  the  execution  and  an  extin- 
guishment of  the  judgment?  We  have  held  that  confederate 
treasury  notes  were  issued  without  lawful  authority,  against 
public  policy,  and  for  an  illegal  and  treasonable  purpose,  and 
that  the  courts  of  the  country  would  not  lend  their  active  aid 
to  enforce  contracts  founded  upon  them.  But  for  the  repose 
of  society,  when  contracts  or  other  transactions  were  executed,. 
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we  would  noty  although  originally  predicated  upon  confederate 
treasury  notes,  disturb  them.  This  rule  we  think  more  nearly 
conforms  to  the  principles  of  established  law  and  sound  policy, 
and  more  directly  meets  the  torn  and  distracted  condition  of 
the  country,  than  any  other  we  could  establish.  It  is  true,  it 
does  not  meet  every  contingency,  nor  can  any  other  rule  be 
declared  that  will  do  so.  Hardships  and  losses  must  fall 
somewhere,  and  like  the  casualties  of  fire,  earthquakes,  and 
death,  must  be  borne  by  those  who  are  the  lawful  holders  of 
the  money  or  property  at  the  time  they  fall  upon  them. 

The  principles  of  the  cases  of  CruUihfidd  v.  Robins^  5  Humph. 
16  [42  Am.  Dec.  417],  and  PenningUm  v.  McWhirteVy  8  Id.  130, 
referred  to  in  argument,  are  not  applicable  to  this  case.  They 
hold  that  a  judgment  is  not  discharged  by  payment  to  a  clerk 
or  sheriff,  property  or  evidences  of  debt,  or  anything  but 
money  or  current  bank  notes,  if  the  latter  be  not  objected  to 
before  their  reception.  This  case  stands  on  a  different  princi- 
ple altogether. 

We  have  never  recognized  the  power  of  the  Confederate 
States  to  coin  money  or  issue  treasury  notes.  But  as  a  fad, 
it  is  well  known  that  they  did  issue  treasury  notes,  which 
for  a  time  within  the  revolted  states  served  the  purposes  of 
money,  and  exchanged  property  from  hand  to  hand.  But  still 
these  notes  were  not  money,  or  its  lawful  representative,  in  any 
sense  in  which  a  court,  state  or  federal,  sitting  under  ttie  con- 
stitution and  authority  of  the  United  States,  could  recognise. 
But  the  public  policy  of  the  times,  which,  like  fraud,  can 
never  be  defined,  but  is  ever  fluctuating  and  varying  with  the 
habits  and  fashion  of  the  day,  the  growth  of  commerce  and 
usages  of  trade,  as  well  as  the  prosperity  and  public  misfor- 
tunes of  the  people,  demand  that  settled  transactions  and  exe- 
cuted contracts  should  remain  forever  at  rest.  This  case 
falls  under  this  rule.  The  judgment  of  the  clerk,  and  he  as 
trustee,  was  responsible  over  and  under  his  bond,  as  commis- 
sioner,  to  the  plaintiffs  in  the  motion. 

He  collected  at  his  peril  the  judgment,  and  was  not  legally 
bound  to  receive  in  satisfaction  of  it  anything  but  money;  but 
he  chose,  without  objection,  to  take  confederate  treasury  notes, 
and  voluntarily  entered  a  satisfaction  of  the  judgment  upon  his 
execution  docket.  More  than  this,  the  record  does  not  show 
that  he  made  any  effort,  as  directed  by  the  decree,  to  distrib- 
ute the  fund  to  those  entitled  to  it  under  the  will.  It  died  on 
his  hands,  and  was  lost  in  the  casualties  of  the  war;  and  it  is 
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now  too  late  to  set  aside  the  Batisfaction  of  the  jadgment  and 
compel  the  defendants  to  repay  it. 
Jadgment  aflinned. 

Gousxs  wnjt  KOT  Lehb  An>  to  Bhiobob  OosTaAon  Fcnijiuxd  ufuh 
GbNRDBBAxaTuuflUBT NonB:  PotUr,  Oroy,  amie,  p.  294;  eflwirg:  TkoHmgkm 
T.  Smkh,  8  WaU.  1;  Piamieni' Bankr.  (Tniom  Bank,  16  Id.  483;  Imt  ezaoated 
tnuiaactioDa,  founded  upon  Buoh  consideration,  will  not  be  dtftaHied:  Jlfal> 
ikewa  ▼.  Tkompmm,  2  Heisk.  OOfi,  dting  the  prinoipel 
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It  OOLDWBU.,  6IM.J 

Ooaanromnr  Ain>  Laws  ov  BsLuontsMT  ni  HnjTABT  Ooouyatioh  ot 
Tbbbitobt  of  Avotbxb  abb  mot  Lookbd  TO  for  Mithority  to  eetaUiah 
a  government  for  each  territory,  bat  the  authority  and  nilee  are  derired 
directly  from  the  lawe  of  war. 

OrarsTiTUTioK  axd  Laws  or  Bxlliokrbnt,  Whioh  has  Ooxplbtblt  Ooh* 
quebbd  Tebritobt  ov  AifOTHBB,  determine  the  character,  form,  and 
power  of  the  government  eetabliahed  over  each  territory. 

TBBBXTOBT    OoNQUBBBD    BT    UkITBB    StATBS    PAflSBS  VNDBA    ITS    OOHTBOI^ 

bat  does  not  ip90  /ado  become  a  part  of  it;  and  its  inhabitants  are  subject 
to  the  government  of  military  occupation. 

Ukitkd  Statbb  oovld  bot  Makb  OoKQaBST  OF  rrs  Own  Tbbbitobt  during 
the  Civil  War,  nor  by  the  triumph  of  arms  gain  any  higher  rights  over  the 
soil  and  inhabitants  of  the  revolted  district  than  it  enjoyed  before  the 
war.  The  general  laws,  proprio  vigart,  would  extend  over  the  revolted 
territory,  when  the  rebellion  was  suppressed  and  the  inhabitants  ooeroed 
into  obedience. 

Rbvoltbd  Tbbbitobt  Actually  Oooitfibd  bt  Militabt  Powbb  of  Unitbd 
States  was  Subject  to  Laws  of  belligerent  occupation,  pending  the 
Civil  War;  and  its  authority  being,  ex  necestUaU,  paramount,  it  might  sus- 
pend the  municipal  laws  of  the  territory,  or  permit  them  to  remain  in 
force. 

Tbkpo&abt  Govbbmmbmt  and  Laws  fob  Tebritobt  Seized  and  Ooco- 

PIED  BY    UiriTBD    StATBS    IK    TiMB  OF  WaR    MAT  BE    ESTABLISHED  by 

the  President^  in  the  exercise  of  his  constitutional  power  aa  commander- 
in-chief  of  the  army  and  navy,  and  by  the  military  officers  under  his 
authority. 

TlMFOBABT     GOYBBimBXT,     BSTABUSHED     BT     MiLITART    AUTHORITT    OF 

UiirrBD  States  di  Tdib  of  Wab  oveb  Tebbitoet  Seized  akd  Ocxnr* 
FiBD,  BAD  Powbb  to  levy  and  collect  taxes  pending  the  military  occupa- 
tion. 
Taxbs  Assbbsbd,  Flaobaiitb  Bbllo,  fob  Municital  Purposes  bt  Muhx- 
ciPAL  AuTHOBiTDEB,  who  held  their  offices  by  virtue  of  the  military 
power  of  the  United  States  over  territory  seised  and  occupied,  may  be 
collected  after  the  belligerent  occupation  had  ceased. 

MnnCIPAL    COBPORATION  IS  NOT    RESPONSIBLE  FOB    CaSUALHEB  TO  WHIOB 

Taxable  Pbopkbtt  within  its  limits  is  exposed;  and  however  severe 
they  may  be,  they  cannot  be  set  up  to  defeat  the  collection  of  tho  debt 
resulting  from  taxes 
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Appeal  from  a  decree  directing  that  taxes  due  the  city  of 
Nashville  for  certain  years,  firam  the  estate  of  Mrs.  Batledgo^ 
be  paid  by  the  clerk  and  master. 

E.  H.  Ewing  and  F.  B.  Fogg,  for  the  complainants. 
John  LMyeUy  for  the  city  of  Nashville. 

By  Ciourt,  Miluqan,  J.  In  this  case,  during  the  pragmas 
of  the  administration  of  the  estate  of  Mrs.  Butledge,  in  1886^ 
a  decree  was  pronounced  in  the  chancery  court  at  Nashville, 
in  which  it  was  declared  that  Mrs.  Rutledge,  in  her  last  will 
and  testament,  directed  all  her  real  and  ])ersonal  estate  to  he 
sold,  upon  such  terms  as  her  executor  might  deem  expedient; 
and  after  paying  all  her  just  debts,  and  also  a  legacy  of  five 
hundred  dollars  to  Mary  Nichol,  the  proceeds  should  be  dis- 
tributed among  the  complainants  mentioned  in  the  bill. 

The  property  of  the  testatrix  seems  to  have  consisted  prin- 
cipally of  real  estate;  and  the  clerk  and  master,  together  with 
the  executor,  was  appointed  under  the  decree  to  conduct  the 
sale.  The  master  is  also  directed  to  take  an  account  of  all  the 
personal  and  real  estate,  and  to  ascertain  and  report  the  debta, 
of  every  description,  due  and  owing  by  the  estate,  or  in  any 
way  constituting  a  lien  on  the  lands. 

Under  this  decree  the  master  made  his  report;  and  among 
other  items  charged  the  estate  with  the  sum  of  $3,658.06,  due 
to  the  corporation  of  the  city  of  Nashville,  for  taxes  assessed 
by  the  corporate  authorities  on  the  real  estate  of  the  testatrix 
within  the  city  limits,  for  the  years  1862,  1863,  1864,  and 
1865. 

To  this  item  of  the  account  there  were  exceptions,  iHuch, 
upon  argument,  were  overruled,  and  the  report  confirmed,  and 
the  master  directed  to  pay  the  city  taxes,  as  charged  in  the 
account,  out  of  the  funds  in  his  hands  for  distribution.  From 
this  decree  the  executor  appealed,  in  error,  to  this  court. 

The  facts  necessary  to  be  noticed  show  that  the  mayor  and 
a  majority  of  the  city  council  resigned  their  offices  on  the  5th 
of  April,  1862;  and  five  days  thereafter  their  places  were  filled 
by  aldermen  and  councilmen  appointed  by  order  of  Andrew 
Johnson,  military  governor  of  the  state  of  Tennessee.  The 
new  board  organized  under  the  authority  of  the  military  gov- 
ernor, and  elected  a  mayor  and  other  officers,  according  to  the 
provisions  of  the  city  charter.  This  organisation  assumed 
control  of  the  city  government  on  the  10th  of  April,  1862,  and 
continued  to  exercise  all  its  powers  until  the  80th  of  Septem- 
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tx3r,  1865,  when  it  gave  way  to  an  election  of  other  officers  by 
the  people,  under  the  reeumed  civil  government  of  the  state. 

Daring  the  period  the  city  government  wae  und^  the  au- 
thority of  the  mayor  and  councilmen,  elected  under  the  orders 
of  the  military  governor,  the  taxes  the  payment  whereof  is 
now  resisted  were  all  assessed.  The  property  upon  which 
they  accrued  from  April,  1862,  to  the  close  of  the  war  in  1866, 
was  occupied  and  controlled  exclusively  by  the  military  forces 
of  the  United  States;  and  the  actual  damages  during  this 
period  done  to  it  by  the  troops  was  estimated  by  a  military 
oommission,  organized  in  the  city  of  NashviUe,  to  be  $3,790. 

Two  questions  under  this  state  of  facts  are  presented  in  the 
record  r  1.  Had  the  city  authorities,  elected  under  the  order  of 
the  military  governor  of  Tennessee,  power  to  levy  and  collect 
taxes  for  corporation  purposes,  pending  the  military  occupa- 
tion of  the  city?  2.  If  such  power  existed,  could  the  taxes 
thps  assessed  upon  real  property,  within  the  city  limits,  ex- 
olusively  occupied  by  the  military  forces  of  the  United  States, 
be  collected  after  the  war  was  over? 

The  answer  to  the  first  interrogatory  involves  the  considera- 
tion  of  the  power  of  the  parent  government,  in  a  civil  war 
within  a  statordeclared  by  the  President  of  the  United  States 
to  be  in  rebellion  against  the  government  of  the  United  States, 
after  it  has  .by  military  force  occupied  in  whole  or  in  part  the 
territory  of  such  revolted  state. 

Admitting  the  two  contending  parties  in  the  late  GivU  War 
to  have  enjoyed  certain  belligerent  rights,  as  against  each 
other,  during  the  war,  it  is  clear,  upon  the  general  principles  of 
international  law,  there  is  a  wide  difference  between  military 
\  occupation  and  complete  conquest.  The  former  falls  far  short 
of  the  latter,  and  differs  from  it  in  many  essential  and  imv 
portant  particulars.  The  latter,  in  its  limited  and  technical 
sense,  includes  only  real  property  to  which  the  conqueror  has 
acquired  a  complete  title;  while  the  former  is  only  held  hy 
the  right  of  military  occupation  until  it  is  confirmed  or  madc^ 
complete  by  treaty,  or  otherwise.  Ordinarily,  the  right  of  one 
belligerent  nation  to  occupy  and  govern  the  territory  of  th« 
other,  while  in  its  military  possession,  is  one  of  the  incidents 
of  war,  and  flows  directly  from  the  right  to  conquer.  The 
constitution,  or  political  institutions  of  the  conqueror,  is  not 
therefore  looked  to  for  authority  to  establish  a  government  for 
the  territory  of  the  enemy  in  his  possession  during  its  military 
occupation,  nor  to  the  rules  by  which  the  framers  of  such 
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gOTemment  are  regulated  and  limited.  Such  authority  and 
such  rules  are  derived  directly  firom  the  laws  of  war,  as  estab- 
lished by  the  usage  of  the  world,  and  confirmed  by  the  writ- 
ings of  publicists  and  the  decisions  of  courts.  But  on  the 
other  hand,  where  the  conquest  is  made  complete, — no  mat- 
ter how, —  the  right  to  govern  the  acquired  territory  follows 
as  an  inevitable  consequence  of  the  right  of  acquisition;  and 
the  character,  form^  and  power  of  the  government  established 
over  such  conquered  territory  are  determined  by  the  constitu- 
tion and  laws  of  the  state  which  acquires  it,  or  with  which  it 
is  incorporated:  Halleck's  International  Law,  775,  sec.  1. 

Another  important  distinction  exists  as  to  the  rights  which 
attach  to  a  conquest  when  it  is  made  by  the  government  of 
Great  Britain,  and  when  made  by  the  government  of  the 
United  States.  English  writers  say  that  when  a  country  has 
been  conquered  by  British  arms,  it  immediately  becomes  a 
dominion  of  the  king,  in  right  of  his  crown;  and  that  the  in- 
habitants of  such  conquered  territory,  once  received  under  the 
king's  protection,  become  his  subjects,  and  are  universally  to 
be  regarded  in  that  light,  and  not  as  enemies  or  aliens.  The 
conquest  ipBO  facto  completes  the  dominion  over  the  territory, 
and  constitutes  the  inhabitants  subjects  of  the  crown,  without 
any  act  of  the  legislature,  or  Parliament,  whatever:  Halleck's 
International  Law,  p.  784,  sec.  7. 

Not  so  under  the  constitution  and  laws  of  the  United  States. 
The  military  occupation  by  the  United  States  of  a  conquered 
territory  confers  no  such  rights,  either  upon  the  government 
or  the  inhabitants  of  the  occupied  territory,  as  are  claimed  by 
English  writers  for  a  conquest.by  British  arms.  The  territory 
passes  under  the  control  of  the  government  of  the  United 
States  as  against  all  other  nations,  but  it  does  not  ipso  fado 
become  a  part  of  it;  and  its  inhabitants  are  subject  to  the 
government  of  occupation,  under  the  direction  of  the  Presi- 
dent of  the  United  States  as  commander-in-chief  of  the  army; 
or  in  other  words,  to  government  by  martial  law.  Hence,  the 
intercourse  of  foreign  nations  with  such  conquered  territory  is 
subject  to  the  will  of  the  commander-in-chief;  and  he  can,  at 
his  discretion,  fix  a  scale  of  duties  on  goods  imported  into  the 
conquered  territory,  and  tonnage  on  vessels  entering  its  ports, 
wholly  different  from  those  fixed  by  law  on  vessels  and  goods 
brought  into  the  United  States:  Halleck's  International  Law, 
p.  786,  seo.  9;  TMriy  Hogsheadi  of  Sugar  v.  BoyUj  9  Cranch, 
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191;  UniUd  States  y.  Riee,  4  Wheat.  246;  Fleming  ▼.  Pag$^  9 
How.  603;  Cross  v.  JTarrwon,  16  Id.  164. 

On  principle,  as  well  as  authority,  we  apprehend  there  is 
another  just  distinction  between  a  conqnest  made  in  the  course 
of  a  foreign  war  and  a  military  occupation  by  a  belligerent  in 
a  territorial  war.  It  cannot,  in  any  just  sense,  be  said  that 
the  metropolitan  government,  in  a  territorial  war, — such  as 
our  late  war  was,  —  can  make  a  conquest  of  its  own  territory, 
or  by  the  triumphs  of  its  arms  gain  any  higher  rights  over 
the  soil  and  the  inhabitants  of  the  revolted  district  than  it  en- 
joyed before  sudh  war.  Ordinarily,  the  object  of  a  state  in  a 
civil  war  is  tD  suppress  rebellion,  and  to  coerce  the  revolted 
inhabitants  by  the  sword  into  obedience  to  the  government 
and  laws  of  the  parent  state.  This  end  accomplished,  we  ap- 
prehend if  the  revolted  district  was  an  integral  part  of  the 
territory  of  the  metropolitan  government  prior  to  such  war, 
the  general  laws,  proprio  vigore,  would  extend  over  it:  Hal- 
leck's  International  Law,  p.  784,  sec.  8. 

But  pending  the  war,  the  revolted  territory  actually  occupied 
by  the  military  power  of  the  United  States  is  subject  to  the 
laws  of  the  belligerent  occupation.  The  authority  of  the  con- 
queror in  such  a  case  is,  ex  necessitate,  paramount.  His  title 
rests  on  force,  and  is  measured  by  it.  He  may  suspend  the  mu- 
nicipal laws  of  the  state  or  district  thus  occupied,  if  the  safety 
or  interest  of  the  parent  government  demands  it;  or  otherwise, 
by  permission,  the  private  and  municipal  laws  of  such  con- 
quered territory  remain  in  force:  Dana's  Wheaton's  Interna- 
tional Law,  436,  437,  and  note  1. 

Under  this  doctrine,  which  seems  to  be  recognized  by  the 
laws  of  war,  the  President,  in  the  exercise  of  his  constitu- 
tional power  as  commander-in-chief  of  the  army  and  navy, 
and  the  military  officers  under  his  authority,  may,  when  war 
actually  exists,  whether  it  be  territorial  or  foreign,  seize  the 
enemy's  possession  and  establish  a  temporary  government  and 
laws  for  the  territory  so  seized  and  occupied:  Halleck's  Inter- 
national Law,  p.  784,  sec.  8;  Dana's  Wheaton's  International 
Law,  436,  note  1;  Fleming  v.  Page,  9  How.  615;  Cross  v.  Har- 
rison,  16  Id.  164. 

In  strict  accordance  to  the  laws  of  war,  as  recc^nized  by  the 
highest  judicial  authority  of  the  United  States,  on  the  3d  of 
March,  1862,  the  Secretary  of  War  issued  to  Andrew  Johnson 
the  following  commission  or  letter  of  appointment: — 
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*'War  Department,  March  3, 1882. 
<<To  THE  Hon.  Andrew  Johnbon. 

**  Sifj — You  are  hereby  appointed  miHtaiy  go^nior  of  the 
«tate  of  Tennessee,  with  anthority  to  exercise  and  perfbrm, 
within  the  limits  of  that  state,  all  and  singular  the  powerSi 
duties,  and  functions  pertaining  to  the  office  of  military  guw' 
emor,  including  the  power  to  establish  all  necessary  offices, 
tribunals,  etc.  Edwin  M.  Stanton,  Secretary  of  Wax/* 

And  therefore,  on  the  19th  of  September,  1863,  the  President 
of  the  United  States,  by  open  letter  or  conimission,  dothdd 
him  with  the  following  power:  — 

"  EzEGUTivB  Mansion,  Washington,  D.  C^ 
''  September  19,  1863. 
*^  Hon.  Andrew  Johnson,  Military  Governor  of  Tennessee. 

"You  are  hereby  authorized  to  exercise  such  powers  as  may 
be  necessary  and  proper  to  enable  the  loyal  people  of  Tennes- 
see to  present  such  a  republican  form  of  state  govemment  as 
will  entitle  the  state  to  the  guaranty  of  the  United  States 
therefor;  and  to  be  protected  under  such  state  government 
by  the  United  States  against  invasion. and  domestic  violence. 
AH  according  to  the  fourth  section  of  the  fourth  article  of 
the  constitution  of  the  United  States. 

''Abraham  Lincoln." 

A  careful  inspection  of  the  authority  under  which  the  mili- 
tary governor  acted  demonstrates  the  bci  that  the  leading 
object  of  his  appointment  was  to  sustain  the  military  occupa- 
tion of  the  state,  and  to  inaugurate  a  temporary  government 
for  the  protection  of  the  inhabitants  of  the  district  occupied, 
deriving  all  its  powers  from  the  President,  as  commander-in- 
chief  of  the  army  of  the  United  States,  and  based,  as  £ar  as 
practicable,  upon  the  private  and  municipal  laws  of  the  state. 
To  that  end,  by  the  terms  of  his  aj^xontment,  under  the  order 
of  the  Secretary  of  War,  he  was  clothed  with  authority  to  ex- 
ercise ''all  the  powers,  duties,  and  functions  pertaining  to  the 
of&ce  of  military  governor,  including  the  power  to  establish  all 
necessary  offices,  tribunals,  etc." 

It  is  equaUy  clear  from  the  order  of  the  President  issued 
more  than  a  year  after  the  date  of  the  ndlitary  gcyvemor'B 
appointment,  that  the  President  sought,  as  oommander-iii- 
chief  of  the  army  and  navy,  to  avail  himself  of  the  temporaiy 
government  arranged  in  Tennessee,  under  the  military  power 
of  the  nation,  as  a  means  of  re-establishing  in  the  state  snoh  a 
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lepQUican  form  of  state  goyemment  as  would  entitle  the  state 
to  the  oonslitalioiial  guaranty  of  the  United  States,  and  to 
each  pfoteotion,  as  a  state  govemmenty  from  the  United  States 
as  would  be  neceseaiy  to  shield  it,  and  the  inhabitants  yield- 
ing their  assent  thereto,  from  invasion  and  domestio  yiolenoe. 

This  organization,  the  end  and  aim  of  which  was  to  suppress 
the  rebellion,  and  to  restore  the  state  to  its  former  relations  to 
the  national  goyemment  as  an  arm  of  the  conquering  military 
power  of  the  goyemment,  had  not  only  the  right  under  the 
laws  of  war  to  demand  and  reoeiye  the  taxes,  rents,  eto.,  paid 
to  the  state  (Halleck's  Intomational  Law,  p.  780,  sec.  4;  Dana's 
Wheaton's  International  Law,  sec.  846,  and  notes),  but  to  leyy 
contributions,  or  impose  forced  loans,  and  to  leyy  and  collect 
taxes  under  the  municipal  laws  of  the  state  which  had  been 
preyionsly  enacted,  and  which  had  not  been  superseded  by 
the  will  of  the  conqueror;  for  otherwise  the  private  and  muni- 
cipal laws  remain  in  force:  Dana's  Wheaton's  International 
Law,  435,  note  4. 

Under  this  authority,  the  taxes  the  payment  whereof  is 
contested  in  this  case  were  assessed.  The  power  of  the 
corporate  authorities  to  make  the  assessment  was  derived 
directly  through  the  military  power  of  the  United  Stetes,  hold- 
ing at  the  time  a  belligerent  occupation  of  the  city  of  Nash- 
ville, which  was  the  enemy's  territory,  and  subject  to  the  will 
of  the  conqueror.  The  taxes  thereupon  were  lawfuUy  assessed 
under  the  recognized  laws  of  war,  and  could  have  been  col- 
lected and  appropriated  by  the  city  authorities  then  in  power 
to  any  corporation  purposes  during  the  existence  of  the  war, 
and  pending  the  belligerent  occupation  of  the  city. 

This  brings  us  to  the  consideration  of  the  second  question 
arising  on  this  record, — Could  the  taxes  so  assessed  by  the 
municipal  authorities  upon  property  within  the  city  limits, 
and  exclusively  occupied  by  the  militery  forces  of  tl^  United 
States,  be  collected  after  the  belligerent  occupation  has  ceased? 

The  mayor  and  coundlmen  of  the  corporation  of  the  dty  of 
Nashville,  it  is  insisted,  having  been  appointed  by  the  au- 
thority of  the  military  governor  of  the  state,  held  their  offices 
dejure  bettij  and  as  a  consequence,  their  power  would  cease 
with  the  termination  of  the  belligerent  occupation  of  the  city. 
Pending  the  war,  and  during  the  military  occupation  of  the 
revolted  district,  it  is  admitted  the  dty  authorities  could  lay 
and  collect  texes  as  an  arm  of  the  milftary  power,  and  in  fur- 
therance of  ite  purposes;  but  after  peace  the  arrearages  of  such 
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taxes  did  not  remain  as  a  debt  or  charge  upon  the  property 
upon  which  they  were  assessed.  How  this  might  be  in  case 
of  a  foreign  war,  and  a  belligerent  occupation,  or  even  a  con- 
quest of  enemy's  territory,  is  not  necessary  to  be  determined. 
But  in  this  case,  the  objects  of  the  war  were  accomplished  by 
a  complete  suppression  of  the  rebellion;  and  the  military 
steps  to  restore  the  civil  administration  in  the  state  begun 
under  military  authority  have  since  ripened  into  a  reorganiia- 
tion  of  all  the  departments  of  a  state  government,  which  have 
been  recognized  by  the  political  power  of  a  nation  as  a  regular 
and  subsisting  state  government,  and  as  such  entitled  to  all 
the  guaranties  secured  to  the  several  states  in  the  Union  by 
the  constitution  of  the  United  States.  The  accomplishment 
of  this  object  was,  as  we  have  seen,  one  of  the  leading  pur- 
poses of  the  appointment  of  a  military  governor  in  Tennessee^ 
and  his  acts  in  this  respect  have  been  recognized  by  the  na* 
tional  government,  and  ratified  and  confirmed  by  the  loyal 
people  of  the  state. 

The  seventh  section  of  the  schedule  to  the  amended  consti- 
tution  of  the  state  declares:  *'A11  civil  and  military  officers 
who  have  been,  or  may  hereafter  be,  appointed  by  the  acting 
governor  of  the  state,  are  hereby  ratified  and  affirmed,  and 
they  shall  continue  to  hold  and  exercise  the  functions  of  their 
respective  offices  until  their  successors  shall  be  elected  or  ap- 
pointed and  qualified,  as  prescribed  by  the  laws  and  constita- 
tion  of  the  state  and  United  States." 

The  obvious  intention  of  this  provision  of  the  schedule, 
which  with  great  unanimity  was  ratified  by  the  loyal  people 
of  the  state,  was  to  approve  and  affirm  the  acts  of  the  military 
governor, — to  restore  the  displaced  civil  organization  of  the 
state  government,  and  at  the  same  time  to  prevent  a  hiatus,  or 
interregnum,  between  the  military  and  civil  administration  of 
the  state  government.  How,  then,  can  it  be  said  that  the 
taxes  assessed  by  the  municipal  authorities  of  the  city  of  Nash- 
ville, )Ia(jrrante  beUoj  cannot  now  be  collected  ?  True,  the  mayor 
and  councilmen  held  their  offices  by  virtue  of  the  military 
power  of  the  United  States,  but  they  assessed  the  taxes  under 
the  laws  and  constitution  of  the  city  corporation.  They  were 
not  levied  as  arbitrary  assessments,  or  imposed  as  forced  loanSi 
and  applied  to  military  purposes,  but  assessed  by  the  munici- 
pal authorities  for  the  ordinary  corporation  purposes. 

These  taxes  seem  to  have  been  imposed  according  to  the 
charter  and  laws  of  the  municipal  corporation,  by  a  competent 
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board  of  officera;  and  the  fact  that  the  property  was  seixed 
and  occupied  by  the  military  forces  of  the  United  States  can 
certainly  furnish  no  legal  ground  for  resisting  their  payment. 

The  right  claimed  and  exercised  by  the  United  States  in 
the  late  Civil  War  to  seize  and  occupy  priyate  property  is  dis- 
tinctly declared  and  limited  in  an  order  issued  from  the  war 
department  on  the  24th  of  April,  1863,  and  known  as  *'mili- 
tai^  order  No.  100."  In  section  2  of  this  order,  paragraph  27, 
it  is  declared  that  ''the  United  States  acknowledge  and  pro- 
tect, in  hostile  countries  occupied  by  them,  religion  and  moral- 
ity, strictly  private  property,  the  persons  of  the  inhabitants, 
especially  those  of  women,  and  the  sacrednees  of  the  domestio 
relations.  Offenses  to  the  contrary  shall  be  rigorously  pun- 
ished." 

^'This  rule  does  not  interfere  with  the  right  of  the  vic- 
torious invader  to  tax  the  people  or  their  property,  to  levy 
forced  loans,  to  billet  soldiers,  or  to  appropriate  property, 
especially  houses,  lands,  boats  or  ships,  and  churches,  for 
temporary  and  military  uses." 

By  paragraph  88  it  is  further  declared:  '*  Private  property, 
unless  forfeited  by  crimes  or  by  offenses  of  the  owner,  can  be 
seized  only  by  way  of  military  necessity  for  the  support  or 
other  benefit  of  the  army  or  of  the  United  States." 

*'  If  the  owner  has  not  fled,  the  commanding  officer  will 
cause  receipts  to  be  given,  which  may  serve  the  spoliated 
owner  to  obtain  indemnity." 

By  the  terms  of  this  military  order,  which  is  but  a  con- 
densed declaration  of  the  laws  of  war  as  universally  recognized 
by  all  civilized  nations,  the  right  to  seize  private  property 
rests  upon  the  military  necessity  that  exists  at  the  time,  and 
its  use  and  occupation,  if  not  perishable  in  the  using,  are 
temporary.  The  title  is  not  divested,  and  if  the  owner  has 
not  fled,  or  forfeited  his  property  by  crimes  or  offenses,  the 
commanding  officer  is  bound  to  give  him  a  receipt,  which  will 
enable  him  to  obtain  indemnity  for  his  spoliations. 

Now,  imder  this  state  of  the  law,  how  could  the  temporary 
occupation  of  the  property  by  the  military  forces  of  the  United 
States  defeat  the  right  of  the  municipal  corporation  to  collect 
the  arrearages  of  taxes  assessed  upon  it?  We  have  shown  the 
taxes  imposed  were  not  for  military  purposes,  but  for  the  use 
and  benefit  of  the  corporation;  and  by  the  express  provisions 
of  an  act  of  the  corporation,  passed  on  the  9th  of  January, 
1867,  section  3,  the  taxes  on  real  and  personal  property,  as 
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well  aa  tfamt  set  adde  for  Bchocd  porpoflee  levied  in  the  city  of 
JKaalxnlle,  are  declared  to  be  dne  and  payable  at  the  offioe  of 
the  revewae  collector  on  the  fiiBt  day  of  July  in  each  year; 
nod  all  peEBonB  who  fail  to  pay  said  taxes  by  that  tixne,  aa 
declared  by  this  act  of  the  corporation^  are  chargeable  with 
intersBt  thereon. 

By  this  ordinance,  the  taxes  of  the  corporation  constitute 
a  d€di>t  dne  fram  the  owner  of  the  property  npon  which  they 
are  asaessed  to  the  corporation:  Bee  also  Mayor  and  Aldermen 
of  the  Ttnm  of  Jorurimv'  y.  McKee,  2  Yerg.  167-170.  The 
amount  of  the  taxes  depends  upon  the  yalue  of  the  property 
at  the  time  of  the  a88ei:^«nent;  and  the  legal  owner*8  liability 
to  pay  them  certainly  does  not  depend  npon  the  rents  or 
income  derived  from  the  property  taxed. 

The  corporation  has  nothing  to  do  with  the  management  of 
the  taxable  property  within  the  city  limits.  It  is  in  no  sense 
responsible  &r  any  of  the  casualties  to  which  it  is  exposed, 
and  if  it  be  swept  away  by  a  tornado,  consumed  by  fire,  or 
seized  by  the  military  forces  of  the  United  States  in  a  war 
waged  for  the  suppression  of  a  rebellion  against  its  lawful 
authority,  the  debt  remains,  and  all  such  casualties,  however 
severe  they  may  be,  cannot  be  set  up  to  defeat  its  coUectian. 

The  decree  of  the  chancellor  disallowing  the  exceptions  to 
the  master's  report  must  be  confirmed,  and  the  costs  paid  out 
of  the  funds  of  the  estate. 


OoraonuuffT  oou  hot  Maxx  Covqawst  ov  ob  Own  XnmxxoBT  or  Sur- 
PftnuNa  Rbbbluox!  CMraUk  ▼.  McFarland,  cMe,  p.  ^1. 

Thk  FRmoiFAX.  CUE  IS  dTAD  IB  State  y.  Dumoan,  ShuL,  Q86,Cit^^Natikttk 
T.  Cowan,  10  Id.  213,  and  MeriwetJier  v.  Oarreti,  102  U.  3.  531,  &  a,  1  TnuiA. 
Rep.  385,  per  Strong,  J.,  dissenting,  to  the  point  that  tazei^  when  anBoimd, 
become  a  debt,  and  may  be  collected  like  other  debti;  and  dJatrngniBlied  in 
Wait  ▼.  Tkomamm,  10  Heiak.  156,  in  holding  that  the  ooaunandBr  of  a  naii- 
tary  diatriet  during  the  Civil  War  oonld  aot  lawfully,  withaiit  the  irffttimt  «f 
the  war  department,  organiae  a  dvil  oommiaeion  4J6  tiy  ckwil  vmamm  batwuw 
«itian%  and  a  todgment  reiidared  by  anoh  a  commiaBim  ia  a  udlify. 


OASEiS 
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GORNXLIUS  V.  BUBfOBD.'* 

GuanfOB  mam  Kaanomn  tq  Omam  OmLY,  U  1m  fifl*  iamakM 
tbe  amoimi  of  an  ezecation  in  his  hands  after  a  levy  upon  pewonal  prop- 
erty sufficient  in  Talne  to  satisfy  the  execution,  which  property  he  takes 
Iroin  the  possession  of  the  defendant  in  execntLon^  nnless  the  lery  he 
orerreached  by  a  pricNr  lien,  or  be  abandoned  at  tiie  request  «r  for  the 
benefit  of  the  debtor,  or  be  defeated  by  hia  misoondnet;  for  sooh  a  levy, 
nnlsss  so  defeated  or  lost  by  the  debtor's  aot|  operates  per  as  aaa  satis* 
fMtion  and  payment  of  the  debt  and  diaoharge  of  the  debtor  from  far- 
ther liability. 

m  mcsT  EzaounoH  Aim  Jmrntaan  abb  8anoiBi»  sr  Litr 
VfOA  penKHMl  preperty  snffiaiBnt  in  ▼aloe  therafer,  in  repeUed  by  tha- 
fact  that  after  snoh  levy,  the  agent  of  the  defendant^  knowing  thereof 
pointed  oat  to  the  officer  other  property  belonging  tahis  principal,  and:, 
allowed  it  to  be  levied  on  and  sold  vnder  sndi  execntion  and  jndgment. 

iHiiBmiiiiiy  n  PlmpiSLT  RnunD  Which  dom  irar  Ikoludb  all  of  the . 
faefcs  matsvial  to  be  w— Mersd  indetennining  tha  issne  prsssnted  by  it^ 
if  tha  e&ot  of  givii^  it  woold  be  to  exohids  from  the  oonsidBration  oL 
tiie  jnzy  the  material  facts  not  referred  to  in  it. 

AMOOirr  OF  Fbopsbtt  Wbzch  OmoxB  mat  Lbtt  utoh  Aim  Sill  by  vir* 
tne  of  exeoation  is  not  defined  by  law,  but  it  is  confided  to  the  sennd 
dissretion  of  the  ofifeer  to  levy  upon  and  sett  only  soeh  an  amooBt  as 
will  satisfy  the  eseentioa^  having  refersnoe  to  the  eonvenianoeof  divisina 
or  separation  of  property  for  each  porpose;  and  the  officer  will  be  held 
mM<fy  according  to  the  facte  and  cirg^*n*TtftTM?fti  of  cash  case^  for  ***ftV*ng 
an  excessive  levy. 

Sau  ov  Fbopsbtt  uhdkb  Exxourms,  ao  DiaiMiroBarmmn>  xh  Valvm  to 
the  amoont  to  be nised  sa  toereato  the  pcesamption  of  fraad  or  reddess 
indtfliffenfle  to  the  obligations  of  his  trnat  on  the  part  of  the  offioer^ 
would  be  void. 

'DaM!0tn>Asr  nr  Ezbcution  PomriNo  our  Whoi:.b  of  Tbaot  to  bb  Lbvxbb 
09  AXTD  Sold  under  the  execution  is  estopped  to  deny  the  title  of  the 
en  the  ground  that  tha  levy  was 
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Tbespabb  to  try  title  to  certain  land.  Plaintiff  claimed  by 
purchase  at  constable's  sale  under  execution.  Defendant 
Cornelius  claimed  by  deed  from  Hudson,  the  defendant  in  the 
execution,  which  deed  was  alleged  to  have  been  made  for  yalii- 
able  consideration  two  days  after  the  levy  upon  the  land.  De- 
fendant claimed  that  plaintiff's  title  through  the  sale  was 
invalid:  1.  Because  the  debt  on  which  the  execution  issued 
had  been  discharged  by  a  sufficient  levy  under  a  former  exe- 
cution; and  2.  Because  the  second  levy,  if  otherwise  good,  was 
so  excessive  as  to  render  the  sale  void.  The  general  charge  of 
the  court  was  as  foUows:  ''This  is  an  action  of  trespass  to  try 
title  to  one  hundred  acres  of  land.  Plaintiff  claims  the  land 
as  a  vendee  at  a  constable's  sale.  If  he  have  shown  a  valid 
judgment  and  execution  (and  I  charge  you  that  those  offered 
in  evidence  are),  and  a  levy  and  regular  sale  made  by  virtue 
thereof,  and  also  that  the  property  in  controversy  was  the 
property  of  J.  B.  Hudson  on  the  day  of  levy,  then  the  plaintiff 
has  made  out  his  case,  and  is  entitled  to  a  reoovety."  The 
other  instructions  and  facts  appear  in  the  opinion. 

E.  O.  MeKenne,  for  the  appellant. 
Oeorge  W.  OueaBj  for  the  appeUee. 

By  Ck>urt,  Coke,  J.  The  refusal  of  the  court  to  |^tb  the  in« 
structions  asked  by  appellant  on  the  trial  below  is  asidgned 
as  error.  Upon  the  first  instruction  the  question  arises  as  to 
the  effect  of  the  levy  made  by  virtue  of  the  execution  issued 
on  the  twenty-third  day  of  September,  1858. 

It  has  been  repeatedly  held,  and  may  be  considered  well 
settled,  that  a  levy  upon  sufficient  personal  property  to  satisfy 
the  execution  is  a  satisfaction  of  the  debt  if  taken  from  ibe 
possession  of  the  defendant  in  execution.  The  creditor  after 
such  a  levy  must  look  to  the  officer  making  it  for  his  money; 
for  so  far  as  the  debtor  is  concerned  it  is  paid,  and  he  is  dis- 
charged from  further  liability  on  account  of  it:  Ex  parte  Law- 
rencBf  4  Cow.  417  [15  Am.  Dec.  386];  Hoyt  y.  Hudeon,  IS 
Johns.  207;  Ladd  v.  £2une,  4  Mass.  403;  Bnfon  y.  Bridge^  10 
Tex.  153;  WhiU  v.  Graveaj  15  Tex.  187. 

But  if  the  levy  be  overreached  by  a  prior  lien,  or  be  aban- 
doned at  the  request  of  the  debtor  or  for  his  benefit,  or  be  de- 
feated by  his  misconduct,  or  if  he  retain  possession  of  the 
property  and  it  be  not  sold,  then  it  is  not  a  satisfaction  of  the 
judgment:  Oreen  v.  Burke^  23  Wend.  601;  (htrander  y.  Walter^ 
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2  Hill,  329;  ChurehiU  y.  Warren,  2  N.  H.  298  [9  Am.  Deo.  73]; 
FoUom  v.  Chealeyj  2  Id.  432. 

The  execution  in  question  was  returned  "not  satisfied.'' 
But  proof  was  made  on  the  trial  that  it  was  actually  levied  on 
one  white  jennet  and  one  yoke  of  oxen,  that  the  jennet  was 
sold  and  the  proceeds  applied  to  the  payment  of  an  older  exe- 
cation  then  in  the  hands  of  the  constable  against  the  debtor, 
Hndson,  and  that  the  oxen  were  not  sold  at  all.  It  was  also 
proved  that  the  appellant,  Cornelius,  was  the  agent  of  the  de- 
fendant in  execution,  Hudson,  and  that  as  such  agent  he 
pointed  out  the  land  in  controversy  to  the  constable  to  be 
levied  on  and  sold,  and  that  two  days  after  the  levy  he  re- 
eeived  from  Hudson  the  deed  under  which  he  claims  title  in 
this  suit.  The  charge  under  consideration  asked  by  the  ap- 
pellant and  refused  by  the  court  is  to  the  effect  "that  if  the 
jury  believe  that  a  levy  had  been  made  by  virtue  of  a  former 
execution  issued  on  the  same  judgment  previous  to  the  levy 
on  the  land,  and  that  the  property  thus  levied  upon  was  not 
■old,  then  the  levy  upon  the  land  is  void,  and  the  purchaser 
acquired  no  title."  The  levy  of  the  execution,  and  the  fact 
that  the  property  levied  on  was  not  sold,  were  not  all  the  facts 
in  proof  material  to  be  considered  by  the  jury  in  deciding  on 
the  issue  sought  to  be  presented  by  this  charge. 

The  proof  goes  further,  and  in  our  opinion  satisfactorily 
repels  the  presumption,  that  would  otherwise  have  obtained, 
that  the  debts  have  been  extinguished  by  the  previous  levy. 

Why  did  the  appellant,  Cornelius,  the  admitted  agent  of 
the  defendant  in  execution,  point  out  more  property  to  be 
levied  on  and  sold  if  the  constable  already  had  in  his  posses- 
non  and  unaccounted  for  sufficient  property  to  satisfy  the 
judgment  seized  by  virtue  of  a  former  execution?  Why  did 
be  lie  still  and  permit  this  land  to  be  sold  for  the  purpose  of 
paying  a  judgment^  if  that  judgment  had  already  been  satis- 
lied? 

The  &ct  of  pointing  this  land  out  and  permitting  it  to  be 
■old  would  seem  to  be  conclusive  evidence  that  the  property 
levied  on  by  virtue  of  the  former  execution  had  been  disposed 
of  to  the  satisfaction  of  the  defendant  in  execution  otherwise 
than  in  payment  of  this  judgment,  and  this  conclusion  corrob- 
orates and  is  supported  by  the  return  of  the  officer  on  the  exe- 
ention. 

The  effect  of  the  charge,  if  given,  would  have  been  to  ex- 
elude  these  facts  from  the  consideration  of  the  jury^  which 
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would  have  been  manifeetly  unjiiet  and  impfoper.  The  charge 
was  properly  refused,  because  inapplicable  to  the  fiMits  proved, 
and  calculated  to  mislead  the  jury. 

The  second  charge  asked,  the  refusal  ci  whidi  is  assigned 
as  error,  reads  as  follows:  ^2.  If  the  jury  belieye  the  levy 
upon  the  land  was  excessiTSi  they  will  find  for  the  defendant 
In  order  to  determine  whether  the  levy  is  excessiye,  you  will 
look  to  the  amount  of  the  execution  and  to  the  value  of  the 
land." 

Our  statute  nowhere  d^nes  the  duties  of  an  officer  making 
a  levy  in  respect  to  the  amount  of  property  he  may  subject  to 
his  process,  and  it  would  be  extremely  difficult  to  prescribe  a 
rule  for  that  purpose.  A  great  deal  is  necessarily  confided  to 
the  sound  discretion  of  the  officer.  The  prcqposition  is  not  to 
be  disputed  that  a  sheriff  ought  not  to  sell  more  of  the  defend- 
ant's property  than  a  sound  judgment  would  dictate  to  be 
sufficient  to  satisfy  the  demand,  provided  a  part  can  be  rea> 
sonably  and  conveniently  detached  from  the  residue  of  the 
property,  and  be  sold  separately. 

In  Wooddye  v.  Baily^  Noy,  59,  the  court  said,  that  if  tiie 
sheriff  upon  a  fieri  facuu  for  forty  shillings  take  five  oxen,  each 
of  the  value  of  five  pounds,  and  sell  them  all,  the  defendants 
may  have  an  action  of  trespass  against  him. 

In  Tieman  v.  WUaon,  6  Johns.  Ch.  415,  the  chancellor  said: 
^'.There  was,  then,  no  excuse  for  such  an  outrageous  breach  of 
duty  as  setting  up  the  plaintiff's  interest  in  two  distinct  lots; 
that  is,  his  moiety  of  209^  acres  in  one  lot,  and  his  moiety  of 
286i  acres  in  another  lot,  and  exposing  that  whole  interest 
(winch  at  the  lowest  calculation  was  worth  nearly  eight  hun- 
dred dollars)  in  one  parcel  and  upon  one  bid,  to  raise  so  small 
a  sum  as  $10.50.  I  shall  accordingly  set  the  sale  aside  as 
fraudulent  and  void  in  law."  In  the  same  case,  it  is  said  that 
the  rule  that  no  more  property  should  be  sold  than  is  reason- 
ably necessary  to  B&iidy  the  debt  rests  on  principles  of  obvi- 
ous policy  and  universal  justice,  and  does  not  need  the  aid 
of  any  positive  law  to  support  it. 

There  can  be  no  doubt  but  that  a  sheriff  or  constable  would 
be  liable  in  damages  to  the  aggrieved  party  for  a  breach  of 
duty  in  this  respect;  nor  can  there  be  any  doubt  but  that  a 
sale  of  property  so  disproportioned  in  value  to  the  amount  to 
be  raised  as  to  create  the  presumption  of  fraud  or  reckless 
indifference  to  the  obligations  of  his  trust  on  the  part  of  the 
officer  would  be  void.    It  would  be  a  perversion  of  the  spirit 
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and  poUey  of  the  power  with  which  the  officer  is  intmBied  to 
tolerate,  iniicb  less  eastain,  such  an  abnae  of  it.  It  ia  indis- 
pensable, however,  that  a  certain  amount  of  discretion  be 
intrusted  to  the  officer  who  makes  the  levy,  becanse  of  the  im« 
possibility  of  fixing  certain  rules  applicable  to  all  cases  which 
shall  govern  him,  and  the  propriety  of  his  action  most  there- 
fore be  determined  in  each  case  by  the  facts  and  circumstances 
of  that  case. 

The  charge  in  question  sought  to  submit  to  the  considera- 
tion of  the  jury  but  two  questions  of  fact  in  determining 
whether  or  nor  this  levy  was  excessive  and  the  sale  under  it 
void, — one  the  value  of  the  land,  and  the  other  the  amount  of 
money  to  be  raised  by  virtue  of  the  execution.  These  were 
very  important  fiicts  to  be  considered  by  the  jury  in  that  con- 
nection; but  it  is  believed  that  the  fact  that  the  appellant, 
Cornelius,  acting  as  the  agent  of  the  defendant  in  execution, 
Hudson,  pointed  out  the  land  in  controversy  to  the  constable 
to  be  levied  on  and  sold,  and  we  may  add  the  fact  that  two 
days  after  this  levy  was  made  the  appellant  received  from 
Hudson  the  deed  to  this  land  under  which  he  claims  title  in 
this  suit;  these  facts  were  also  important  to  be  considered  in 
order  to  arrive  at  a  correct  conclusion  on  this  question. 

It  is  quite  clear  that  after  pointing  out,  not  a  part  of  the 
land,  but  the  whole  tract,  to  be  levied  on  and  sold,  and  it  is 
purchased  at  the  sale  by  a  stranger,  he  is  estopped  from  im- 
peaching the  act  of  the  officer  or  the  titie  of  the  purchaser  on 
the  ground  that  the  levy  is  excessive. 

These  controlling  facts  were  by  the  terms  of  the  charge  ex- 
cluded from  the  consideration  of  the  jury;  and  the  charge  was 
for  that  reason  properly  refused  by  the  court  The  general 
charge  of  the  court  we  think  sufficientiy  presented  the  law  of 
the  case  to  the  jnry.  If  the  charges  asked  and  refused  had 
been  so  constructed  as  to  be  applicable  to  the  facts  of  the  case 
and  proper  to  be  given,  they  would  doubtless  have  been  sub- 
mitted to  the  jury  by  the  court;  but  we  do  not  see  how  a 
different  result  could  have  been  attained  under  the  proof  in 
the  case.    There  is  no  error  in  the  judgment,  and  it  is  i^rmed. 

Whxteer  Thusrm  ok  PiriNnAirr  m  ttst  Su#nat  wbxv  PBomtTr  n 
Lost  ni  SBianrr^B  Hahds.  — This  propositioii  is  to  be  determined  mainly  bj 
the  answer  to  the  qoettion  whether  an  attachment  or  ezeeation  levy  is  a 
•atisfaetion  of  the  debt  npon  which  it  is  based.  As  far  as  eoncenis  execn- 
tions,  the  matter  has  been  fally  discussed  in  the  note  to  TrapnaU  t.  Rkhard' 
•M,  58  Am.  Dec  860;  and  from  the  cases  collected,  it  seems  to  be  well  settled 
that  a  levy  mder  ezecntioiit  npon  soffident  personal  property,  dose  operais 
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«8  a  satiBfactioiiy  not  jkt  m^  as  stated  by  soma  of  the  ooortBi  bat  prima  fade 
or  9ub  tnodo^  and  liable  to  be  rebutted  by  the  plaintiff  by  Tirioos  evidence 
ohowing  that,  throagh  no  fault  of  himself  or  the  sheriff  the  lery  biled  to 
fnnuBh  a  satiafaction  of  the  judgment  and  ezeentian.  The  caaes  oollected  in 
the  note  just  cited  support  this  view;  and  this  is  the  rule  of  the  principal 
case,  and  is  approved  in  the  case  of  Ortnmw  v.  WiUon,  48  Tex.  839»  where  tho 
principal  case  is  cited.  And  it  follows  that  if  this  is  the  rule  of  law,  the 
debtor  is  diMsharged,  and  the  plaintiff's  only  recourse  is  to  the  sheriff  or 
officer  levying  upon  property,  when  the  prop^ty  is  not  lost  throagh  his,  the 
debtor's,  acts  or  conduct. 

Whether  the  same  rule  applies  to  a  levy  on  attachment  upon  sufficient 
personalty  is  not  discussed  in  the  note  to  TrapmaU  ▼.  iSJdbardMm,  stipra^  and 
the  rulings  upon  this  question  are  limited  in  number.  In  Wade  on  Attach* 
ment,  section  84,  it  is  said  that  such  a  levy  is  not  a  satisfaction,  but  tiiat  in 
order  to  have  this  effect,  it  must  be  shown  that  the  property  levied  upon  was 
actually  applied  in  satisfaction;  but  the  authorities  cited  do  not  all,  or  wholly, 
eapport  this  view.  In  ifcBncie  v.  i^omi^ni' ^oul^  28  Barb.  476^  a  C,  7  Abk 
P^.  347,  it  is  held  that  a  levy  on  attachment  will  not  amount  to  a  satisfaction. 
In  this  case,  the  property  attached  consBsted  of  money  in  bank,  which  was 
not  taken  into  possession  of  the  sheriff^  The  bank  failed  pending  the  liti- 
gation, and  before  judgment  in  the  attachment  suit.  The  court  say,  in  da- 
eiding  the  ikUm  of  the  parties,  that  the  defendant  must  bear  the  loaa^  fat 
the  reason  that  it  oocuzrad  while  the  property  waa  out  of  the  poasassion  of 
the  sherifl^  and  that  the  rule  in  the  case  of  executions  i^liea  only  where  the 
:property  ia  so  reduced  to  possession  of  the  sheriff  or  officer.  So  in  a  Texaa 
oaae^  Ormtena  v.  Wibon,  48  Tex.  824,  the  court  hold  that  the  levy  by  attach- 
ment ia  no  satisfaction  of  plaintiff's  demand;  but  the  facts  in  the  case  are 
aimilar  to  those  in  the  caae  last  cited;  that  is,  the  property,  a  lot  of  cotton, 
waa  not  taken  from  the  debtor's  possession,  and  was  lost  while  under  his 
oontroL  Maxwell  v.  Stewari,  22  Wall.  80^  is  a  case  cited  by  Wade  to  support 
his  view.  The  language  of  the  court  in  passing  on  the  question  is  as  foUowsi 
"A  seizure  of  personal  property  under  an  order  of  attachment  issued  during 
the  pendency  of  an  action  is  not  neoeasarily  a  satis&ction  of  the  judgment 
afterwards  obtained.  Such  a  seiaure  is  made  for  the  purposes  of  securityi 
and  if  the  property  is  retained  in  the  possession  of  the  sheriifl^  he  will  be  hdd 
responsible  for  the  exerdae  of  ordinary  care  for  its  preservation.  If  wasted, 
lost,  or  destroyed  by  his  negligence,  he  must  account;  and  the  amoont  for 
which  he  is  liable  on  such  account  will,  when  ascertained,  be  applied  toward 
the  satisfaction  of  any  judgment  that  may  have  been  obtained.  To  that 
•extent,  the  plaintiff  ia  made  responsible  for  the  sheri£^  but  such  an  applioa- 
tion  can  only  be  made  upon  a  proper  showing  by  the  defendant.  Then  ia 
BO  presumption  which  throwa  the  burden  of  proof  upon  the  plaintiff."  In 
TomU  V.  HopkkM,  24  IlL  324,  it  ia  held  directly  that  an  attachment  of  anffi- 
oient  property  to  satisfy  the  attachment  debt  is,  like  an  execution  levied,  a 
satisfaction  of  the  debt,  and  may  be  so  pleaded.  And  in  Kendriek  t.  Hi^, 
71  Mo.  574,  the  court  say  that  an  attachment  levy  is  a  satisfaction  of  the 
debt;  and  that  if  the  property  ia  lost  pending  the  litigation  by  the  insolvency 
of  the  aheriff  and  his  sureties,  the  creditor  cannot  enforce  his  demand  againsft 
other  property  of  the  debtor;  for  the  sheriff  is  his  bailee,  and  recourse  to  the 
ahariff  ia  the  plaintiff 'a  only  remedy. 

A  levy  upon  real  property  ia  uniformly  held  not  to  operate  aa  a  satisfiao- 
tion,  for  the  property  under  such  a  levy  is  not  taken  from  the  poaseesion  d 
the  debtor.  This  matter  is  alao  folly  diacussed  in  the  note  to  TVapnaU  v. 
Afctottem,  68  Am.  Dec  80Ol 
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Hanley  V.  Gandy, 
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Most  Satisvaotobt  Modi  ot  Pbotdto  BAsvwBmsOt  whxsb  Wbitir  n 
IxoOMPXTENT  TO  TiffnFT,  18  by  a  witness  who  saw  the  writing  exeonted 
and  IB  able  to  identify  it;  and  next  to  this  is  the  testimony  of  persons 
who  have  seen  the  party  write  or  have  had  aooess  to  or  possession  of 
his  writings.  And  this  latter  mode,  though  it  involves  a  comparison,  is 
not  subject  to  the  objection  that  it  is  proof  by  comparison  of  hands. 

FmooF  ov  Writiko  bt  Compabison  ot  HAinw  Coksistb  of  placing  before 
a  'Witness,  who  has  had  no  previous  acquaintance  with  the  handwritiag 
of  the  party,  a  writing  which  is  admitted  or  proved  to  be  genuine  and 
the  writing  in  question,  and  calling  upon  him  to  state  from  the  oompari* 
son  whether  the  writings  were  executed  by  the  same  person. 

WRXTmO  CABNOT  BB  PROYBD  BT  COMPABISON    OV    HaHBS,   0    TVLABf   Slid 

this  is  the  general  rule  in  England,  though  in  the  United  States  there  is 
a  oonflict  of  authorities  on  the  question. 

Action  against  J.  S.  Hanley  personally,  and  as  administra- 
tor of  the  estate  of  J.  A.  Hanley,  to  recover  the  amount  duo 
on  a  promissory  note.  The  genuineness  of  the  signature  erf 
the  latter  came  in  question.  The  remaining  fiaots  appear  in 
the  opinion. 

J.  W.  Ferris  J  for  the  appellant 

A.  BradshaWj  for  the  appellee. 

By  Court,  Domlsy,  J.  The  pleadings  of  the  defendant 
having  put  in  issue  the  execution  of  the  note,  the  plaintiff 
offered  to  submit  to  the  jury  other  notes  and  signatures  of 
the  appellant,  and  the  deceased,  J.  A.  Hanley,  to  prove  by 
comparison  the  signature  to  the  note  in  controversy.  The 
appellant  objected,  because  the  writings  offered  were  not  ad- 
mitted to  be  genuine,  were  not  papers  connected  with  the 
cause,  and  that  the  jury  should  not  decide  by  a  comparison 
4Df  writings.  The  objections  were  overruled,  and  the  papers 
were  submitted  to  the  jury  with  the  other  evidence  in  the 
cause. 

The  most  satisfactory  testimony  of  handwriting,  where  the 
party  alleged  to  have  executed  the  instrument  is  incompe- 
tent to  testify,  is  a  witness  who  saw  the  instrument  executed 
and  is  able  to  identify  it  The  next  best  testimony  is  that  of 
witnesses  who  have  seen  the  party  whose  writing  is  in  con- 
troversy write,  or  have  had  access  to  or  possession  of  his  writ- 
ings, so  as  to  impress  the  character  of  the  writing  upon  the 
mind,  and  are  enabled  to  form  an  opinion  by  comparing  the 
impression  of  the  writing  on  their  minds  with  that  which  may 
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be  submitted  for  their  examination;  and  while  a  comparison 
is  made  of  the  impression  on  the  mind  with  the  paper  sub- 
mitted for  examination,  it  is  clear  that  this  is  not  such  a  com- 
parison as  is  referred  to  when  it  has  been  held  that  it  was 
not  competent  to  proye  handwriting  by  comparison.  The 
exemplar  which  is  upon  the  mind  must  of  necessity  be  com- 
pared with  the  writing  which  may  be  submitted  for  examina- 
tion. No  objection  has  been  suggested  to  this  coarse;  the 
objection  to  proof  by  comparison  is,  when  two  writings  ars 
submitted  to  the  witness,  who  has  no  previous  acquaintance 
with  either,  to  say  upon  examination,  by  placing  them  in 
juxtaposition,  whether  the  writings  were  executed  by  the  same 
person.  Upon  this  question  the  authorities  are  to  some  extent 
conflicting. 

In  2  PhilL  Ev.  609,  it  is  said:  "The  proof  of  handwriting 
is  foimded  on  the  knowledge  of  the  general  character.  The 
witness  is  supposed  to  have  formed  a  standard  in  his  mind, 
and  with  that  standard  to  compare  the  writing  in  question. 
But  a  witness  will  not  be  allowed  to  state  to  a  jury  the  con- 
clusion or  belief  of  his  mind  as  td  a  piece  of  handwriting  be- 
ing that  of  a  particular  individual,  when  that  conclusion  is 
made  for  the  purpose  of  the  issue  by  means  of  a  comparison 
of  the  disputed  writing  with  another  written  specimen  of  the 
same  individual  produced  in  court" 

This  principle,  it  is  believed,  is  sustained  by  weight  of 
authority,  and  more  certainly  secures  juries  from  imposition. 
It  is  possible  an  attempt  might  be  made  in  selecting  the 
writings  which  may  be  submitted  by  an  interested  paity  tat 
the  purpose  of  establishing  or  disproving  a  writing,  to  select 
specimens  that  may  mislead.  In  England,  it  is  believed  that 
the  rule  is  well  established  that  it  is  not  competent  to  prove 
handwriting  by  comparison.  In  Mudd  v.  Suckermore^  6  Ad.  A 
E.  703,  S.  C,  31  Eng.  Com.  L.  406,  the  court  says:  "  Now,  in 
the  present  case  it  must  be  conceded  that  the  witness  had  not 
acquired  his  knowledge  of  the  character  of  the  handwriting, 
whatever  it  was,  in  either  of  the  ordinary  modes.  He  had 
studied  certain  signatures  selected  by  one  party,  and  had  ac- 
quired an  impression  of  some  general  character  pervading  the 
whole;  he  had  heard  it  proved  that  those  were  written  by  the 
witness  Stribling,  and  from  these  materials  he  was  to  speak. 
It  it  is  asked,  How  does  this  difTer  from  the  case  of  knowl- 
edge acquired  in  the  course  of  a  correspondenoe,  where  the 
standard  rests  equally  on  the  assumption  that  tbs  letteis  an 
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written  by  ihe  party  whose  they  purport  to  be?  M^th  respect 
to  the  asBumptiony  there  will  be  a  fitter  place  to  point  oat  the 
distinction;  but  I  answer  here  that  the  two  cases  differ  in  that 
which  is  essential,  in  the  nndesignedness  of  the  one,  the  fact 
that  the  letters  are  written  in  the  course  of  business,  without 
reference  to  their  serving  as  aids  to  a  collateral  purpose  in 
some  future  unknown  cause,  and  in  the  selection  which  is 
made  in  the  other  by  the  party  to  the  cause,  who  seeks  to  pn>> 
duce  them  for  a  particular  purpose  " :  ClermofU  y.  TuUidge^  4 
Car.  &  P.  1;  Greaves  v.  Hunter,  2  Id.  477;  Eagletofi  t.  Kingston, 
8  Ves.  474,  476. 

In  Strother  v.  Lacas,  6  Pet.  766,  it  is  said  that  '4t  is  a 
general  rule  that  evidence  by  comparison  of  hands  is  not 
admissible  when  the  witness  Las  had  no  previous  knowledge 
of  the  handwriting,  but  is  called  upon  to  testify  merely  firom 
a  comparison  of  hands.  There  may  be  cases  where,  from  the 
antiquity  of  the  writing,  it  is  impossible  for  any  living  witness 
to  swear  that  he  ever  saw  the  party  write,  and  comparison  of 
handwriting  with  documents  known  to  be  in  his  handwriting 
has  been  admitted,  but  these  are  extraordinary  instances, 
arising  from  the  necessity  of  the  case  ":  Jackson  v.  PhiUips,  9 
Cow.  112;  Wilson  v.  KirUand,  6  Hill,  182;  Bowt  v.  Kilsj  1 
Leigh,  222;  Woodard  v.  SpiOer,  1  Dana,  180,  181  [25  Am. 
Dec.  139].  Different  rules  have,  however,  been  adopted  by 
the  courts  of  other  of  the  states. 

In  Hammond^s  CasSy  2  Me.  33  [11  Am.  Dec.  39],  it  was 
proved  by  the  confession  of  the  prisoner  that  the  body  and 
signature  of  certain  checks  were  in  his  handwriting,  and  that 
they  were  lost  or  destroyed,  so  that  they  could  not  be  pro- 
duced on  the  trial;  and  Charles  Fox,  who  had  carefully 
examined  those  checks,  and  the  similitude  between  those 
signatures  and  that  of  the  fiurged  check,  testified  to  his  belief 
that  the  signature  of  that  check  was  in  (he  handwriting  of  the 
prisoner.    It  was  held  that  the  evidence  was  properly  received. 

In  Pa^e  v.  Homans^  14  Me.  481,  a  witness  was  called  who 
had  never  seen  the  defendants  write,  was  unacquainted  with 
their  handwriting,  and  possessed  no  peculiar  skill  in  signa- 
tures. He  was  requested  to  examine  ten  specimens  and  signa- 
tures  of  a  number  of  the  true  signatures  of  the  defendants,  and 
therefrom  to  give  his  opinion  whether  those  affixed  to  the  note 
were  the  handwriting  of  the  defendants.  This  was  objected 
to,  and  the  testimony  was  rejected.  The  court  says:  ^^To 
prove  the  handwriting  of  a  person,  any  witness  may  be  called 
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who  has  by  BufBcient  means  acquired  a  knowledge  of  ihe  gen- 
eral character  of  the  handwriting  of  the  party  whose  signature 
is  in  question.  This  may  have  been  acquired  from  having 
seen  him  write,  from  having  carried  on  a  correspondence  with 
him,  or  as  was  decided  in  Hammond's  Case,  2  Me.  32  [11  Am. 
Dec.  39],  from  an  acquaintance  from  having  seen  handwriting 
acknowledged  or  proved  to  be  his.  These  are  the  sources  of 
that  previous  knowledge  which  may  qualify  the  witness  to 
state  liis  belief  whether  the  handwriting  in  question  is  or  is 
not  genuine;  he  testifies  from  a  standard  of  comparison  exist- 
ing in  his  mind,  the  sources  of  which  are  not  usually  in  court 
to  be  produced  at  the  trial.  It  was  held  that  the  testimony 
was  properly  rejected. 

In  Homer  v.  WaUia,  11  Mass.  310  [11  Am.  Dec.  169],  the 
plaintiff  produced  a  note  proved  to  have  been  signed  by  the 
defendant,  by  a  witness  who  saw  him  sign  it.  This  was  per* 
mitted  to  go  to  the  jury,  as  it  is  believed  for  the  purpose  of 
comparison.  The  court  says:  ^*  Whatever  doubts  there  may 
now  be  in  England  as  to  proof  of  signatures  by  comparison, 
that  a  comparison  by  the  jury  of  the  contested  signature  with 
other  writings  proved  to  be  genuine  is,  by  the  oommon  law  of 
this  commonwealth,  proper  evidence." 

In  Moody  v.  Rowelly  17  Pick.  491  [28  Am.  Dec.  317],  a  wit- 
ness was  permitted  to  give  his  opinion  founded  on  comparison 
of  handwriting  merely  as  to  the  want  of  genuineness  of  the 
defendant's  signature  to  the  note.  The  witness  was  also  per- 
mitted to  testify  as  to  the  want  of  genuineness  of  such  signa- 
ture, from  the  mere  inspection  of  the  note  in  question.  The 
plaintiff  objected  to  the  admission  of  this  evidence,  ''the  wit- 
ness was  a  teacher  of  writing."  It  was  held  that  the  evidence 
was  properly  received. 

In  Boman  v.  Plimketty  2  McCord,  518,  the  plaintiff  offered  in 
evidence  two  papers  acknowledged  to  have  been  signed  by 
the  defendant,  with  a  view  to  assist  the  jury  in  forming  an 
opinion  of  the  £&ct  by  comparing  them  with  the  bond  which 
the  plaintiff  was  endeavoring  to  prove.  It  is  said  in  this  case: 
"  The  best  and  most  usual  evidence  of  handwriting  is  that  of 
a  person  accustomed  to  see  the  party  write.  It  is  by  this 
means  the  character  of  the  writing  is  fixed  in  the  mind,  and 
forms  the  best  standard  by  which  to  determine  the  identity; 
but  it  will  not  be  denied  that  the  judgment  would  be  power- 
fully assisted  by  the  actual  presence  of  the  characters  on 
which  the  standard  was  formed;  and  it  follows  that  in  th* 
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absence  of  better  proof  some  opinion  may  be  formed  by  com- 
paring that  which  is  acknowledged  to  be  genuine  with  that 
which  is  disputed,  and  feeble  as  it  may  be,  it  is  nevertheless 
a  circumstance  calculated  in  some  measure  to  assist  the  judg- 
ment in  deducing  a  conclusion  firom  other  parts  which  are 
doubtful I  come  therefore  to  the  conclusion,  as  a  cir- 
cumstance in  aid  of  doubtful  proof,  comparison  of  handwrit- 
ing is  admissible,  but  per  se  is  so  feeble  as  to  be  unsafe  to  act 
upon,  and  that  in  the  absence  of  any  other  proof,  it  would  be 
inadmissible." 

In  Pennsylvania,  after  evidence  has  been  given  in  support 
of  a  writing,  it  is  said  that  it  may  be  corroborated  by  com- 
paring -the  writing  in  question  with  another  writing  about 
which  there  was  no  doubt:  Farmers'  Bank  of  Lancaster  v. 
WkiUhiU,  10  Serg.  &  R.  110;  CaUan  v.  Oaylord,  3  Watts,  321. 
Yet  in  this  case  it  is  said  that  "  naked,  unassisted  comparison 
of  hands  is  inadmissible  when  the  question  is  not  on  the  writ- 
ing of  a  public  officer  so  long  dead  as  to  preclude  the  possi- 
bility of  anything  better." 

In  Lodge  v.  Phipher^  11  Serg.  &  R.  333,  it  is  said  no 
authority  has  been  shown  to  prove  a  writing  from  the  naked 
comparison  of  hands.  In  Myers  v.  Toscon,  3  N.  H.  47,  it  is 
said:  "We  take  it, to  be  a  well-settled  principle  of  law,  that  it 
cannot  be  left  to  a  jury  to  determine  whether  a  signature  is 
genuine  by  comparing  it  with  other  signatures  proved  to  be 
genuine.  But  where  witnesses  acquainted  with  the  hand- 
writing in  question  have  been  called  and  examined,  other 
signatures  proved  to  be  genuine  may  be  submitted  to  the 
jury  to  corroborate  or  weaken  the  testimony  of  such  wit- 
nesses." 

In  Bo%oman  v.  Sa^nb^m^y  25  N.  H.  87,  "  if  a  witness  have  a 
knowledge  of  the  handwriting  of  the  person  in  question,  which 
has  been  derived  from  seeing  him  write,  though  it  be  but  once» 
he  may  give  his  opinion;  ....  when  papers  are  already  in 
evidence  for  other  purposes,  and  about  whose  genuineness 
there  is  no  dispute,  the  jury  may  make  a  comparison  between 
them  and  the  writing  in  question." 

In  Lyon  v.  Lyman,  9  Conn.  61, 62,  the  question  was  whether 
the  judge  at  the  circuit  was  correct  in  admitting  other  writ- 
ings, proved  to  be  genuine  writings  of  the  defendant,  to  go  in 
evidence  to  the  jury  for  them  to  compare  with  the  paper  in 
dispute,  and  thereby  to  ascertain  whether  it  were  the  hand* 
writing  of  the  defendant.    It  was  held  that  the  testimony  was 
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properly  feoeired.  The  oonfliot  in  the  deeiflioii  on  this  qnee- 
tion,  it  is  believed,  cannot  be  zeoondled.  And  it  appears  to  ns 
that  the  English  rale,  whioh  is  also  the  role  in  the  United 
States  supreme  oonrt  and  many  of  the  state  oonrts,  is  the  bel- 
ter role. 

If  it  be  permitted  to  prove  handwriting  by  oomparison,  con* 
troversy  will  likely  arise  <m  collateral  issnes.  Efforts  may  bo 
made  by  the  parties  interested  to  procnre  specimens  of  writ- 
ing supposed  to  be  favorable  to  the  party  introducing  them. 
The  writing  offered  as  a  specimen,  if  not  admitted,  must  be 
proved  to  be  the  signature  of  the  party  whose  signatmre  is  in 
controversy.  This  may  induce  the  necessity  of  calling  wit- 
nesses to  identify  the  specimens  as  the  handwriting  of  the 
party  whose  they  purport  to  be.  An  issue  is  created,  whidi, 
when  determined,  decides  no  questions  of  right  between  the 
litigants. 

It  is  believed  that  the  English  rule  enables  the  jury,  with 
more  certainty,  to  decide  the  matters  really  in  issue  between 
the  litigants.  In  this  cause  the  jury  were  to  decide  by  com- 
parison of  hands,  without  having  any  previous  acquaintance 
with  the  handwriting,  so  far  as  appears  from  the  record.  It 
does  not  appear  that  the  jury  or  any  of  their  number  wero  ex- 
perts. The  writings  submitted  to  them  wero  not  papers  neces- 
sarily beforo  them.  The  court  errod  in  overruling  the  objections 
to  the  testimony.  Errors  have  not  been  assigned  with  sndi 
certainty  as  to  requiro  a  moro  extended  discussion. 

The  judgment  is  reversed  and  the  cause  remanded. 


pBoor  ov  HAirBwamvoy  OmEEALLT,  um  sr  OoMFAMsaom  ov  Hasbbi 
See  Trarit  t.  Browi^  82  Am.  Dee.  640;  note  to  Bommumd ▼.  Woodmtm^mL 
940;  Olark  t.  WfoU,  77  Id.  90^  and  note.  In  Ha^nk  r.  SitdB,  S  Tax.  App. 
178»  and  SpeUm  w.  Siaie,  8  Id.  IM,  tbe  prmdpel  caee  k  oUad  to  tto  peM 
rtated  in  the  fii»t  tplhbut  tm  to  the  moot  ntufaototy  aiode  of  jvofvlBg 
wilting,  and  the  nding  hi  thst  ngKid  it  Improved. 
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Thurmond  v.  Tbahhell. 
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SvxmaioB  of  Dkiuibakt's  Ybrbal  AourowLSDOMmT  or  "PhAornwa^n 
TSLX  is  admianUa  where  the  defense  of  the  statate  of  limitatioiiB  ii 
•et  up  ID  an  action  for  the  reoovery  of  spediio  personal  property,  to  show 
that  defendant's  claim  and  possession  are  not  adverse  to  plaintifE^  and 
that  he  recognised  plaintiff's  title  and  claimed  under  it. 

ACMSOWhKDQMXST  BT  DbFKRDAIIT,  OV  PLAIHTinr'a  TrrUB  TO  SPEcmo  PXR- 

80NAL  Pbopibtt»  wlthin  two  yean  previous  to  the  commencement  of 
the  action,  will  not  defeat  the  defense  of  the  statute  of  limitations  in 
an  action  to  recover  snch  property,  if  defendant  at  the  time  of  the 
acknowledgment  evinces  no  intention  or  willingness  or  refuses  to  submit 
to  the  title  so  acknowledged,  or  to  deliver  the  property  to  plsintiff. 

Uro5  OwwER  TO  Psovs  Oral  Xxstdcout  Givxh  at  Fobmkb  Trial  by  a 
witness  since  deceased,  the  objections  that  the  party  failed  at  a  former 
trial  to  make  proof  of  the  same  testimony,  or  that  he  has  not  proven 
that  he  could  not  obtain  the  same  evidence  from  other  sources,  were  held 
properly  overruled. 

Fabtt  to  AcnoM  is  vor  Brquibbd  to  Oivb  Nonoa  What  WmnsBB 
Hr  will  Produor  or  rely  on  at  the  trial,  but  he  may  bring  such  wit- 
nesses as  he  can  to  sustain  the  issue  made  by  him. 

Pbuon  Oallrd  to  Provr  Txstdcokt  Oivrn  at  Formrr  Trul  bt  Wit- 
HRB8  SoroB  DiOBAaRD  need  not  repeat  the  precise  words  of  the  witness, 
but  may  give  the  substance  of  his  testimony.  It  waa^  however,  formerly 
held  to  the  contrary. 

Suit  to  recover  specifio  personal  property.  The  opinion 
fltates  the  facts. 

Parker  and  Miller ,  for  the  appellant. 

By  Court,  Donley,  J.  This  was  a  suit  hy  appellant  against 
appellees,  alleging  that  appellant  was  the  lawful  owner  of  a 
certain  negro  woman,  a  slave;  that  said  negro  had  been  five 
years  in  the  possession  of  defendants;  that  her  services  were 
worth  $175  a  year;  that  defendants  had  paid  a  part  of  the 
money  due  for  hire,  but  refused  to  pay  the  balance,  and  also 
refused  to  deliver  said  negro  to  the  plaintiff. 

The  defendants  in  their  answer  say  that  the  negro  was  the 
property  of  the  defendant,  Julia  Ann  Trammell,  derived  by 
gift  from  her  grandfather.  They  deny  that  they  hired  said 
negro  woman  from  the  plaintiff,  or  that  they  ever  paid  plaintiff 
anything  for  the  hire  of  the  woman,  and  they  plead  the  stat- 
ute of  limitation.  They  aver  that  plaintiff  had  illegally  mort- 
gaged the  woman  Phebe  to  one  McLean;  that  McLean  refused 
to  deliver  said  woman  to  the  defendants  until  defendants 
should  pay  the  money  due  on  the  mortgage,  upwards  of  $300; 
and  that  to  obtain  the  property,  defendant  Julia  Ann  Tram- 

Am.  Dia  Vol.  XCl—ffl 


822  Thurmond  v.  Trammell.  [Texaa, 

mell  paid  to  McLean  the  mortgage  debt  of  $327,  and  by  that 
meaoB  was  restored  to  the  rightful  possession  of  the  negro 
woman. 

W.  D.  P.  Thurmond,  a  witness  for  plaintiff,  testified  that  ha 
saw  the  girl  Phebe  in  possession  of  the  defendants  in  August, 
1866;  knew  her  to  be  the  same  his  father  had  left  with  Mc- 
Lean in  1842;  that  defendants  said  they  had  obtained  the 
woman  from  McLean  as  they  were  moving  to  Texas  in  1852. 
Witness  testified  that  the  woman  Phebe  was  at  that  time  the 
property  of  plaintiff,  and  that  the  defendants  said  that  they 
would  buy  her  if  plaintiff  would  sell.  The  girl  was  about 
thirty-seven  years  of  age,  and  had  been  in  possession  of  plain- 
tiff as  far  back  as  witness  could  recollect,  till  left  with  McLean 
in  1842.  Witness  was  about  the  same  age  as  the  girl;  he 
had  always  understood  that  the  girl  was  bom  on  his  father's 
place.  Witness  was  with  plaintiff  at  defendants'  in  August, 
1856.  Plaintiff  had  gone  there  to  get  the  girl  Phebe.  De- 
fendants refused  to  let  him  have  her,  stating  the  plaintiff 
ought  to  give  them  the  girl.  When  plaintiff  refused  to  give 
the  girl  to  defendants,  they  offered  to  purchase  her,  but  the 
plaintiff  declined  to  sell.  It  was  in  this  general  conversation 
that  the  defendants  acknowledged  that  the  negro  belonged  to 
plaintiff. 

Celia  Woodbridge  testified  that  she  knew  the  negro  woman 
Phebe;  last  saw  her  in  1853  in  possession  of  defendants.  That 
in  1852  she,  witness,  was  in  company  with  defendants  moving 
from  Arkansas  to  Texas,  and  they  passed  the  house  of  Mr. 
McLean;  that  Trammell  demanded  the  girl  of  McLean,  al- 
leging that  she  belonged  to  his  wife.  McLean  gave  up  the 
girl  with  reluctance,  as  she  believed  through  fear.  She  knew 
the  negro  well;  she  was  raised  by  plaintiff,  and  he  had  pos- 
session of  her  until  in  1842,  and  in  1852  she  saw  her  in  pos- 
session of  McLean.  She  had  heard  the  defendant  Julia  claim 
the  negro  when  she  was  a  child,  but  not  because  she  had  been 
given  to  her  by  her  grandfather. 

Witness  Pennington  testified  that  the  slave  Phebe  was  raised 
by  plaintiff;  saw  her  in  possession  of  the  defendants  in  1852; 
defendant  Trammell  said  that  plaintiff  had  mortgaged  the 
woman  to  McLean  for  three  hundred  dollars,  and  that  he  had 
paid  the  money  and  taken  the  woman.  Witness  had  heard 
defendant  Julia  claim  the  slave  as  her  property  after  they 
got  possession  of  her  in  1852. 

Morris  May  testified  that  he  went  to  defendants'  house  to 
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Bettle  the  matter  without  suit;  Henry  Trammell  was  not  at 
home;  Mrs.  Trammell  claimed  the  negro,  as  having  paid 
three  hundred  dollars  to  McLean,  and  in  various  other  ways^ 
but  not  in  her  own  right.  She  admitted  that  the  woman  was 
plaintiff's.  She,  however,  brought  out  a  bill  of  sale  from  Mc- 
Lean, and  said  she  could  hold  the  girl  under  that  bill  of  sale, 
and  would  not  give  her  up.  She  said  she  had  paid  the  mort- 
gage money  to  McLean,  and  could  hold  the  girl. 

Defendants  introduced  witness  Askey,  who  said  the  first 
time  he  saw  the  woman  Phebe  she  was  in  possession  of  de- 
fendants. This  was  six  or  seven  years  before  testifying,  and 
Mrs.  Trammell  has  claimed  the  negro  all  the  time  from  then 
till  the  time  of  testifying,  as  her  separate  property.  Her  claim 
and  possession  were  open  and  notorious  all  the  time.  Witness 
was  present  when  William  Permington  testified  on  a  former 
trial  of  this  cause;  he  is  now  dead.  Witness  knows  that  Pen- 
nington said  in  substance  that  he  was  about  plaintiff's  a 
good  deal,  and  knew  that  the  girl  Phebe  was  considered  and 
spoken  of  in  the  family  as  belonging  to  the  defendant  Julia; 
that  Phebe  was  given  to  Julia  by  her  grandfather,  plaintiff's 
father;  that  plaintiff  told  the  witness  Pennington  that  he 
had  mortgaged  defendant  Julia's  negro  woman  Phebe  to  Mc- 
Lean, and  that  he  was  going  to  redeem  her,  as  he  would  not 
allow  her  negro  to  be  sold. 

Plaintiff  objected  to  proving  the  statements  of  Pennington, 
because  at  a  former  trial  the  defendants  had  failed  to  try  to 
prove  said  declarations,  and  that  defendant  did  not  show  that 
he  could  not  obtain  the  same  evidence  from  other  sources,  and 
that  the  witness  did  not  remember  the  evidence  of  Penning- 
ton well  enough  to  prove  it.    The  objections  were  overruled. 

W.  A.  Nations  also  testified  as  to  statements  given  in  evi- 
dence by  the  witness  Pennington,  now  deceased,  at  a  former 
trial  of  the  cause;  his  recollection  of  his  testimony  was  the 
same  as  witness  Askey's.  Defendants  proved  by  Henry 
Trammell  that  he  heard  a  conversation  between  plaintiff  and 
Mrs.  Trammell;  plaintiff  wanted  Mrs.  Trammell  to  give  up 
the  negro  in  suit  to  plaintiff 's  little  son;  Mrs.  Trammell  would 
not  give  up  the  negro.  The  woman  Phebe  has  been  in  pos- 
session of  Mrs.  Trammell  since  she  was  received  from  Mc- 
lican.  Witness  never  heard  of  any  claim  set  up  to  the  negro 
till  suit  was  brought. 

-  R.  Denson  testified  that  Julia  Trammell  before  her  marriage 
tiaimed  the  negro,  and  she  was  called  Julia's  by  the  othoi 
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rohildien;  but  >witiiiH9  did  not  wmember  to  have  heard 

iiff  admit  her  claim  to  the  negro.    Witnoae  wea  a  daughter  of 

Ihe  plaintiff. 

The  first  error  aesigned  is,  that  *^  the  court  erred  in  refiiBing 
lo  give  the  charge  asked  by  plaintiff."  The  portion  of  the 
charge  believed  to  be  referred  to  in  this  assignment  is,  that 
*^  if  the  jury  believe  from  the  evidence  in  this  case  tiiat  defend- 
ant Julia  Ann  Trammell  admitted  within  two  years  previous 
to  the  institution  of  this  suit  that  the  slave  belonged  to  the 
plaintiff,  then  defendants  could  not  claim  and  hold  the  slave 
in  queetioUy  by  reason  of  the  statute  of  limitation." 

This  charge  was  properly  refused.  It  was  withheld  from 
the  considerati<Hi  of  the  jury  whether  there  was  a  submission 
on  the  part  of  the  defendants  to  the  claim  of  the  plaintiff. 
The  acknowledgment  by  defendants  of  title  to  the  property 
in  the  plaintiff,  accompanied  with  a  refusal  to  deliver  the 
property  or  to  hold  the  same  under  the  plaintiff,  it  is  con- 
ceived, is  not  such  a  recognition  of  the  right  of  plaintiff  as  to 
defeat  the  defense  of  the  statute  of  limitation,  which  was  re- 
lied upon  in  the  defense  of  this  case.  If  at  the  time  of  the 
recognition  of  the  plaintiff's  title  to  the  property  the  statute 
of  limitation  was  available  as  a  defense  to  the  action,  the  ad- 
mission that  the  title  to  the  property  was  in  the  plaintiff  was 
not  sufficient  without  a  submission  to  or  recognition  that  he 
held  under  the  title. 

It  has  been  ruled  in  numerous  cases  that,  to  remove  the  bar 
of  the  statute  of  limitation  in  case  of  debt,  there  must  be  an 
express  promise  to  pay,  or  the  admission  of  a  legal  liability, 
without  anything  to  repel  an  implied  promise  to  pay.  There 
is  much  umfermity  in  the  American  and  the  later  Bnglish 
decisions,  that  an  acknowledgment  of  the  debt,  unaccom- 
panied with  a  declaration  or  manifestation  of  willingness  to 
pay,  or  when  accompanied  with  a  refusal  to  pay,  will  not  de- 
feat the  bar  of  the  statute  of  limitation. 

In  A'Court  v.  CrosSj  8  Bing.  329,  833,  the  court  says:  ''There 
are  many  cases  from  which  it  may  be  collected,  that  if  there  be 
anything  said  at  the  time  of  the  acknowledgment  to  repel  the 
inference  of  a  promise,  the  aoknowledgment  will  not  take  the 
ease  out  of  the  statute  of  limitation.  In  the  present  case 
the  defendant,  at  the  time  he  acknowledged  the  debt,  said  be 
would  not  pay  it,  because  the  plaintiff  had  arrested  him."  The 
role  to  set  aside  the  nonsuit  which  had  ben  entered  was  dis- 
charged :  Coltman  v.  Marshy  8  Taunt  880. 
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In  Murray  ▼.  TiUyy  cited  in  Fries  v.  BaisseUi^  9-  Serg.  A;  R. 
131  [11  Am.  Dec.  688],  where  a  defendant  said;  on  demand  of 
pajrment,  that  if  the  note  had  been  presented  intimer  be  would' 
have  paid  it,  bnt  that  he  knew  that  the  statute  of  limitatioii* 
wonid  now  bar  the  clahn  and  he  would  not  paip,  ii'was  held' 
.that  a  new  promise  could  not  be  inferred:  Jhnea.  Vi  Mton^  &' 
Binn.  573  [11  Am.  Deo.  428]:  6Mm  v.  Aim,  6  WattB<  44;  QiA- 
lagher  v.  MiUigan^  3  Penr.  &  W.  179;  Berghau»  v;  CaXhomm^  tf 
Watts,  219;  OUkyson  v.  Larue,  6  Watts^  A  S.  218. 

In  Sands  t.  Oelsttm,  IS  Johns.  611,  it  is-  held,  *'  that  if  ai 
the  time  of  the  acknowledgment  of  the  existence  of  the  debt 
such  acknowledgment  is  qualified  in  a  way  to  repel  the  pr»> 
sumption  of  a  promise  to  pay,  it  will  not  be  evidence  of  a 
promise  sufficient  to  revive  the  debt  and  take  it  out  of  the 
statute'*:  Bell  y.  Morrismiy  1  Pet.  362;  Knoxy.  Bank  of  Column 
bia,  6  Id.  92;  WetzeU  v.  Bussardj  11  Wheat.  309;  Oregg  t. 
Bingham,  1  Hill  (S.  C),  299  [26  Am.  Dec;  181];  Cocifield  y^ 
Hudson,  2  Bay,  425. 

It  is  held  in  Winbume  y.  Cochrane,  9  Tex.  125,  that  "  the 
statute,  when  the  bar  becomes  complete,  not  only  bars  the* 
remedy,  but  vests  the  right  in  a  sla^e,  which  right  cannot  be* 
set  up  and  sustained  in  the  courts  of  any  other- stater* ivbefe  the 
slave  should  have  been  moved  after  such  bar  should  havo  been' 
completed":  See  Newby  ▼.  Blakey^  3  Hen.  &  Mi  67;  SVMby  vi 
Quy,  11  Wheat.  361;  Clarke  v.  Baker,  7  J.  J.  Marsh.  194 
Most  of  the  authorities  cited  are  in  cases  in  which  tfae  pion^ 
ise  relied  on  was  to  revive  a  debt  that  was  barred  by  limita* 
tion,  and  in  such  cases  it  is  well  settled  that  the  action  must 
be  upon  the  new  promise,  which,  in  case  of  a  debt,  it  is-  clear 
must  be  in  writing.  In  actions  to  recover  specific  property, 
verbal  acknowledgments  maj^be  sufficient  for  the  purpose  of 
showing  that  the  holding  was  not  adrerscj  uid  that  tiie  d^ 
fendant  recognized  and  claimed  under  the  title  of  the  plaintiff; 
and  parol  testimony  may  be  sufficient  for  the  purpose  of  show- 
ing that  the  poescfssion  has  not  been  adverse,  and  that  the* 
defense  under  the  statute  of  limitation  cannot  be  made,  avail- 
able. 

In  cases  where  the  evidence  clearly  shows  an  adverse  hold- 
ing for  a  length  of  time  sufficient  for  the  statute  of  limitation 
to  be  made  available  as  a  defense  to  the  action,  tiie  acknowl* 
edgment  of  titie  to  property  in  the  plaintiff*,  unaccompanied 
with  evidence  of  an  intention  or  willingness  to  submit  to  the 
titie  acknowledged,  and  especially  if  there  be  a  refusal  to  de- 
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liver  the  property,  will  not,  it  is  believed,  defeat  tho  1):ir  of  the 
statute.  It  is  not  perceived  that  the  acknowledgment  nf  the 
title  in  this  case  in  the  plaintiff,  coupled  with  the  refusal  lo 
deliver  the  property  to  the  plaintiff,  and  a  repeated  refusal  to 
deliver  to  his  agent,  can  place  the  defendants  in  a  worse  posi- 
tion than  they  would  have  occupied  if  there  had  been  clear 
and  unquestionable  proof  of  title  in  the  plaintiff,  without  any 
demand  being  made,  and  no  acknowledgment  or  statement 
being  made  by  the  defendants.  The  evidence  shows  that  in 
1852  the  defendants  demanded  and  obtained  the  property 
from  McLean,  in  whose  possession  it  had  been  placed  ten  years 
before  it  was  demanded  as  the  property  of  the  defendant  Julia 
A.  It  was  held  and  claimed  by  the  defendants  as  her  prop- 
erty for  more  than  four  years.  The  testimony  of  the  witnesses 
relied  upon  as  defeating  the  defense  under  the  statute  of  lim- 
itation  does  in  fact  aid  in  that  defense.  The  plaintiff  with  his 
son,  who  is  the  witness,  had  gone  to  the  defendants'  for  the 
purpose  of  obtaining  possession  of  the  negro  and  moving  her 
from  the  defendants'.  The  negro  was  present  when  the  plain- 
tiff was  at  the  defendants'.  If  there  was  a  recognition  of  the 
title  of  plaintiff,  why,  as  the  acknowledged  owner,  did  he  not 
take  possession  of  the  negro  and  move  her  to  such  place  as  he 
desired?  Such  would  doubtless  have  been  the  course  of  plain- 
tiff, if  there  had  been  on  the  part  of  the  defendants  a  submis- 
sion to  his  claim  and  title.  The  refusal  of  the  defendants  to 
deliver  the  negro  to  the  plaintiff  shows  conclusively  that  if 
there  was  an  acknowledgment  of  title  in  the  plaintiff  to  the 
negro  in  controversy,  the  possession  of  the  defendants  was  ad- 
verse and  hostile  to  the  plaintiff's  claim.  There  is  no  evi- 
dence in  the  record  that  would  have  authorized  a  jury  to  find 
that  the  possession  of  the  defeA^ants  was  not  hostile  to  the 
claim  and  title  of  the  plaintiff. 

The  record  does  not  show  that  the  defendants  at  the  time 
of  obtaining  possession  of  the  negro  woman,  or  at  any  time 
while  in  possession  of  the  negro,  acknowledged  that  they  were 
holding  under  the  plaintiff.  When  the  demand  was  made  of 
McLean,  they  claimed  the  woman  as  the  property  of  defend- 
ant Julia  Ann;  the  possession  of  defendants  was  at  all  times 
hostile  to  the  claim  and  title  of  plaintiff,  and  it  was  not  error 
to  refuse  the  charge  asked  by  plaintiff,  and  to  give  the  charge 
with  the  qualification  as  was  done.  It  is  believed  that  the 
charge  as  given  was  as  favorable  to  the  plaintiff  as  the  law 
would  authorize:  Mercer  v.  HaU^  2  Tex.  285. 
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It  is  aasigned  for  error  that  the  court  erred  in  allowing 
Aflkey  to  prove  the  declarations  of  Pennington  on  a  former 
trial.  That  defendants  had  failed  to  make  the  proof  by  this 
witness  on  a  former  trial  was  no  objection  to  his  testifying  at 
the  term  when  called.  It  may  have  been  that  at  the  preced- 
ing trial  the  defendants  were  unable  to  procure  the  testimony 
of  the  witness.  That  the  plaintiff  did  not  expect  the  testi- 
mony to  be  introdaced  was  no  reason  for  excluding  it.  A 
party  cannot  be  required  to  give  notice  what  witnesses  he  will 
introduce  and  rely  upon  at  the  trial.  He  may  bring  such 
witnesses  as  he  can  to  sustain  the  issue  made  by  him.  Nor 
were  the  defendants  required  to  show  that  they  could  not  ob- 
tain the  same  evidence  from  other  sources.  The  testimony 
was  legal,  and  was  properly  permitted  to  go  to  the  jury. 

It  is  said  that  "  when  testimony  was  given  under  oath  in  a 
judicial  proceeding  in  which  the  adverse  litigant  was  a  party, 
and  where  he  had  the  power  to  cross-examine,  and  was  legally 
called  upon  so  to  do,  the  great  and  ordinary  test  of  truth  be- 
ing no  longer  wanting,  the  testimony  so  given  is  admitted 
after  the  decease  of  the  witness  in  any  subsequent  suit  be- 
tween the  same  parties":  1  Oreenl.  Ev.,  sec.  163. 

It  was  formerly  held  that  the  person  called  to  prove  what  a 
deceased  witness  testified  on  a  former  trial  must  be  required 
to  repeat  his  precise  words,  and  that  testimony  merely  to  the 
effect  of  them  was  inadmissible:  1  Oreenl.  Ev.,  sec.  165.  Now, 
it  seems  "to  be  generally  considered  sufficient  if  the  witness  is 
able  to  state  the  substance  of  what  was  sworn  on  the  former 
trial":  Id.;  Tod  v.  EaH  of  Winchelaeaj  2  Car.  &  P.  488;  LighU 
ner  y.Wike^A  Serg.  &  R.  205;  Chess  v.  Chess,  17  Id.  411;  Caton 
T.  LenoXj  5  Band.  81,  86. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


SmnnuBT  BvnxBf ci  of  TsBrmoinr  ov  Dsoiasid  Wmnn  may  be  gi?«B 
fa  salMtiiioey  if  the  predae  words  of  the  deoeMed  witnan  are  not  rememlMredi 
Jmm  V.  Wwrd^  64  Am.  Deo.  690^  and  cases  in  note  MSw 
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De  la  Gaeza  V.  Booth. 

iJBTmxAM,  478.1 

BsMDrr  mnm  Tmxam  SntAtun,  bt  Monoir  AOAnrsr  Smaanr  avd  mi 
SiTBnni^  lor  fiylvn  or  ivfnnl  to  pfty  over  money  ooUeeted  on  «ieflnti^ 
IS  noil  oognuAble  ia  any  oonrt  Imt  ihaA  (torn  whioh  the  exooatida  iaoed. 
Bat  this  otatatory  remody  ii  onmvlaiiTe  only,  and  not  oxduave,  and  an 
action  may  be  maintained  against  the  sheriff  and  hia  soretiea  on  hia  offi- 
cial bond  in  the  ooort  of  a  ccmnty  other  than  that  in  tdiich  the  ezecsotioa 
ianed;  but  in  anoh  an  aotkm  the  daauigea  alloired  on  the  etalutaqf 
remedy  by  motion  an  not  raooveralile. 

ftcATim  Q>iyiNa  Ruibdt  bt  ICotidm  aoainst  Shxbdt  ajtd  ma  StTBxm 
for  failore  or  refiual  to  pay  orer  moneys  collected  on  ezecntion  is  penal 
in  its  character,  and  should  be  strictly  constraed  and  followed,  and  there- 
fore if  it  designates  a  tribonal  for  and  mode  of  enf oroement  of  the  rem- 
edy, it  is  n€^  enf oroeable  in  any  other  mode  or  tribonal* 

Hbabubb  ov  Damaois  nr  Aoexom  AOAXiiaT  Skbbivf  uroir  his  Bovd  for 
ftdlnre  or  refusal  to  pay  over  money  collected  on  exeontian  ia  the  amonni 
so  oollected  and  not  paid  over,  witii  interest  from  time  of  demand  of  pay- 
ment. 

DmfAHD  IS  NaOMABr  nr  Tszas  to  Fix  laAwnm  or  Sbxbot  to  actusa 
for  money  ooUeeted  on  exeontiony  for  the  reason  that  he  cannot  aoqnil 
himself  by  paying  the  money  into  ooort^  bat  only  by  its  payment  to  the 
plaintiff  in  ezeoation,  and  the  sheriff  is  not  boond  to  seek  the  plaintiff  to 
makes  tender. 

Action  againet  sheriff  and  the  Boreties  on  hia  official  boad. 
A  plea  to  the  jariadiction  was  overraled.  The  opinioo  atatea 
the  facts. 

C.  Upson^  fbr  the  appellant. 

By  Court,  Coke,  J.  The  plea  to  the  jturisdiction  of  the  court 
was  properly  overroled.  That  a  summary  motion  against  a 
sheriff  and  his  sureties  to  recover  damages  f<n*  failure  to  pay 
over  money  collected  on  an  ezeoution  is  not  cognisable  in  any 
other  court  than  that  whence  the  execution  issued,  is  not  an 
cipeik  question  in  thia  court,  and  would  seem  too  plain  on  the 
terms  of  the  statute  to  be  seriously  contibvwtcMl:  De  WtU  v. 
Dtmn,  15  Tex.  108. 

But  this  is  not  such  a  proceeding.  It  is  an  action  substan- 
tially in  common-law  form  against  the  defendant  Henry  and 
the  sureties  on  his  official  bond,  for  a  breach  of  the  conditions 
of  the  bond,  in  the  failure  of  the  defendant  to  pay  over  money 
collected  on  an  execution  issued  from  the  district  court  of 
Liberty  County  in  favor  of  appellee,  a  form  of  action  to  which 
the  appellee  clearly  had  a  right  to  resort,  if  he  preferred  it  to 
the  more  summary  motion.    The  statute  giving  this  remedy 
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does  not  take  away  or  exclnde  other  remedies:  ComisB  r.  LewU^ 
25  Tex.  261;  Armtiftmg  y.  Oarrous  6  Cow.  466. 

The  record  ie  not  yery  intelligible  in  regard  to  the  roling  of 
the  court  on  the  exceptions  of  the  defendant  to  the  petition. 
There  is,  among  yarious  objections,  a  special  exception  to  that 
p<Ntion  of  the  petition  which  claims  ten  per  cent  per  month 
damages.  The  only  ruling  we  see  in  the  record  on  the  plead* 
ing  sustains  defendant's  exceptions,  yet  judgment  is  rendered 
fbr  ten  per  cent  per  month  damages. 

One  of  the  grounds  alleged  in  the  motion  for  new  trial  is 
the  overruling  the  defendant's  exceptions;  and  the  same  point 
is  made  in  one  of  the  assignments  of  error  in  this  court.  The 
special  exfoeption  referred  to  was  certainly  well  taken,  and 
should  have  been  sustained,  and  that  portion  of  the  petition 
stricken  out  It  does  not  bec<»ne  necessary,  however,  to 
attempt  to  reconcile  the  contradiction  in  the  record  on  this 
point,  because  the  same  question  is  sufficiently  presented  for 
revision  by  the  setventh  assignment  of  error,  which-  charges 
that  the  judgment  is  contrary  to  law  and  evidence. 

The  judgment  is  rendered  for  $822,  the  original  amount  col* 
lected,  with  intenet,  amounting  to  $92.80,  and  the  further 
sum  of  $1,127  damages,  being  teti  per  cent  per  month  from 
the  24th  of  September,  1657  (the  date  of  the  filing  of  the  pe- 
tition), to  the  time  of  its  rendition. 

Article  865,  O.  &  W.  Dig.,  reads  as  follows:  '^  Should  any 
sheriff  or  other  officer  fail  or  refuse  to  pay  over  money  col* 
lected  under  an  execution,  when  demanded  by  the  person  en- 
titled to  receive  tiie  same,  he  shall  be  liable  to  pay  ten  per 
cent  per  month  on  the  amount  so  collected,  besides  interest 
and  costs,  which  may  be  recovered  of  him  and  his  sureties  by 
motion  before  the  court  from  which  said  execution  issued, 
three  days'  notice  being  given":  Paschal's  Digest,  art  3781, 
note  872. 

It  is  under  thia  clause  of  the  statute,  if  at  all,  that  the  ap* 
pellee  is  ebtitied  to  a  judgment  for  ten  per  cent  per  month  on 
the  amount  collected  on  the  execution;  and  we  are  of  the 
opinion  that  the  judgment  is  not  authorized  by  it  It  has 
been  repeatedly  ruled  in  this  court  that  this  statute,  being 
penal  in  its  character,  is  entitled  to  no  latitude  of  construction 
as  against  the  party  subjected  to  its  operation.  The  liability 
of  the  officer  for  tldsoneious  penalty  is  defined,  and  must  l)e 
circumscribed  by  the  language  of  the  statute  which  creates  it: 
D$  Witt  V.  DtMm,  16  Tex.  108.    Coupled  with  the  creation  of 
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the  liability,  the  statute  designates  the  tribunal  and  the  mode 
in  which  it  shall  be  enforced,  which  we  think  is  exclusive  of 
any  other.  When  a  party  se^s  the  enforcement  of  the  pen- 
alty prescribed  in  this  statute,  he  must  do  so  in  the  mode 
pointed  out  by  the  statute. 

Having  elected  in  this  case  to  pursue  the  common-law  rem* 
edy,  his  measure  of  damages,  if  his  case  was  made  out  and 
sustained  by  the  requisite  proof,  would  be  the  actual  injury 
sustained,  which  is  the  amount  of  money  collected  and  not 
paid  over,  with  interest  from  the  date  of  demand  and  pay* 
ment:  Sedgwick  on  Damages,  530;  De  Witt  v.  Dwin^  supra; 
Hamilton  v.  Tfard,  4  Tex.  356;  Beaver  v.  BatUj  19  Id.  111. 

But  if  this  were  a  motion  prosecuted  in  the  district  court 
of  Liberty  County,  whence  the  execution  issued,  and  was  in 
strict  compliance  with  the  law  in  every  other  respect,  or  if  the 
appellee  were  entitled,  upon  proper  proof,  to  recover  the  statu* 
tory  damages  in  this  action,  he  still  has  failed  to  make  out  a 
case  entitling  him  to  a  judgment.  It  is  clear  that  a  right  of 
action  under  this  clause  of  the  statute  accrues  only  upon  a 
failure  or  refusal  to  pay  over  when  demanded.  The  officer 
must  be  placed  in  default  by  a  demand  or  refusal  before  he 
becomes  liable  to  the  penalty  denounced  by  this  statute.  The 
appellee  has  not  proved,  nor  has  he  made  an  effort  to  prove,  a 
demand.  This  essential  requisite,  which  may  be  said  to  be 
the  gist  and  foundation  of  the  officer's  liability  and  the  plain* 
tiff's  right,  is  wholly  wanting. 

We  are  of  opinion  that  the  failure  of  the  appellee  to  prove  a 
demand  upon  Henry,  the  sheriff,  and  one  of  the  defendants  in 
the  court  below,  for  the  money  collected  by  him  on  the  execu- 
tion, previous  to  the  institution  of  this  suit,  reaches  even  fur- 
ther back,  and  is  destructive  of  his  right  to  recover  the  original 
amount  collected. 

There  is  much  apparent  conffict  of  decision  on  the  question 
whether  a  demand  is  necessary  before  a  right  of  action  accrues 
against  a  sheriff  for  failure  to  pay  over  money  collected  on 
execution.  Under  the  English  rule,  a  demand  is  not  neces- 
sary before  action  brought:  Dale  v.  Birch,  3  Camp.  347;  Swain 
V.  Morland,  1  Brod.  &  B.  370;  Jefferies  v.  Sheppard,  8  Bam.  & 
Aid.  696;  Morland  v.  Pellatt,  8  Bam.  &  C.  722.  The  terms  of 
a  writ  of  fieri  facias  at  common  law  commanded  the  sheriff 
that  '^he  cause  to  be  made  or  levied  the  sum  recovered,  and 
have  it  before  the  king  or  his  justices  at  Westminster  on  the 
return  day":  2  Tidd's  Practice.    '*  When  the  officer  had  made 
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the  debt  according  to  the  precept,  it  was  originally  his  duty  to 
have  the  money  in  court,  and  it  had  been  held  that  not  even 
&  payment  to  the  creditor  will  excuse  the  non-performance  of 
this  duty":  2  Tucker's  Com.  361. 

In  Wilder  v.  Bailey,  3  Mass.  293;  speaking  of  the  duties  of 
the  sherifPat  common  law,  Parsons,  C.  J.,  says:  ''If  before  the 
return  of  the  execution  he  voluntarily  pay  the  money  to  the 
creditor,  the  court  will  allow  it,  because  the  creditor  is  satis- 
fied; but  he  is  not  obliged  to  do  it;  for  if  he  bring  the  money 
into  court  on  the  return  of  his  execution,  the  writ  will  be 
obeyed." 

The  sheriff,  at  common  law,  when  he  collected  money  under 
execution,  must  return  not  only  the  writ,  but  the  money  with 
it.  He  could  always  discharge  himself  by  pajring  the  money 
into  court.  The  plaintiff  knew  precisely  where  and  when  to 
look  for  the  fruits  of  his  execution.  If  the  sheriff  failed  to 
return  the  money  with  the  writ,  he  had  disobeyed  his  precept, 
and  the  right  of  action  instantly  accrued  against  him.  Hence 
no  demand  was  necessary. 

These  reasons,  upon  which  the  English  rule  is  founded,  are 
not  applicable  to  our  system.  Under  our  law,  a  different  duty  is 
prescribed  to  the  sheriff  who  has  collected  money  on  an  execu- 
tion. He  must  return  his  writ  with  his  action  indorsed  thereon, 
but  he  must  not  bring  the  money  into  court.  The  clerk  of  the 
court  is  not  authorized  to  receive  it.  He  cannot  discharge 
himself,  except  by  paying  it  to  the  plaintiff  in  execution.  The 
flheriff  is  the  agent  appointed  by  law  to  collect  money  on  exe* 
cutions.  He  holds  it  under  lawful  authority.  He  is  not  bound 
to  search  out  the  plaintiff  and  tender  him  the  money.  He 
may  hold  it  imtil  a  demand  or  request  is  made  by  one  entitled 
to  receive  it.  The  general  rule,  subject  to  exceptions  in  rela- 
tion to  all  agents  who  collect  money  by  lawful  authority,  is, 
that  until  demand  or  request  is  made  they  are  not  liable  to 
suit:  McBroom  v.  OovemoTj  6  Port.  46;  Armstrong  v.  Smithy  3 
Blackf.  251;  Jiidah  v.  Dyottj  8  Id.  324  [25  Am.  Dec.  112]; 
Tapham  #.  Braddiekj  1  Taunt.  572;  Taylor  v.  Bates,  5  Cow. 
876;  Rathbun  v.  IngaUsj  7  Wend.  320;  Williams  v.  Storrs,  6 
Johns.  Ch.  853  [10  Am.  Dec.  340]. 

It  would  seem,  on  authority,  that  no  action  can  be  main- 
tained against  an  attorney  for  failing  to  pay  over  money  col* 
lected  for  his  client,  until  it  has  been  demanded  and  he  has 
Ggdled  or  refused  to  pay:  Staples  v.  Staples,  4  Me.  533;  Taylor 
V.  ArmMead,  8  Call.  200;   Hutchins  v.  GUman,  9  N.  H.  359; 
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Buchanan  y.  Pdrker^  5  Ired.  697;  Kimbro  v.  WaUerj  21  Ala* 
376;  LUlie  v.  Hoyt,  5  HUl,  399  [40  Am.  Dea  360]. 

Much  stronger  reasons  exist  for  a  demand  before  suit  on 
sheriffs  than  on  attorneys.  The  sheriff  is  a  public  officer.  He 
receives  process  from  all  the  courts  in  the  state,  is  most  gen* 
erally  a  stranger  to  the  parties,  ignorant  of  their  residenoe,  and 
has  necessarily  to  confide  much  of  his  business  to  deputies; 
he  has  no  choice  but  to  receive  and  transact  all  the  busineee 
that  comes  lawfully  to  him.  He  is  confined  by  the  duties  of 
his  office  to  his  county,  and  it  is  a  physical  impoasibility  for 
him  to  hunt  up  and  pay  over  to  parties  in  every  portion  of  ihe- 
state  moneys  that  he  is  comjielled  by  law  to  oollJod;^  and  still 
discharge  the  other  duties  <tf  his  offlca 

In  this  case,  the  plaintiff  in  execution  resides  in  Liberty 
County,  a  distance,  as  is  said  in  aigument,  of  three  hnndred 
miles  firom  San  Antonio,  where  the  money  was  collected.  The 
law  does  not  and  should  not  require  impossibilities:  Und&r^ 
toood  V.  Ruaielif  4  Tex.  175.  When  the  sheriff  has  returned 
the  execution  indorsed  ^'satisfied,"  this  is  notice  to  plaintiff 
that  his  money  is  collected  and  in  the  hands  of  the  officer^ 
subject  to  his  demand.  More  cannot  be  required  of  him.  It 
is  in  effect  a  tender  by  the  officer  of  the  money  as  complete 
under  the  circumstances  as  can  generally  be  made,  consist- 
ently with  the  proper  discharge  of  his  other  duties.  Even  in 
England,  where  we  have  seen  that  good  reasons,  not  existing 
here,  sustain  the  rule  that  a  demand  is  not  necessary  before 
action  brought,  the  harshness  of  the  rule  is  felt  and  recog- 
nized.  In  Jefferiea  v.  Sheppardj  3  Barn.  A  C.  696,  an  action 
brought  against  the  sheriff  for  money  levied  under  a  fieri  far 
cias,  without  any  previous  demand,  the  court,  upon  payment 
of  the  sum  levied,  stayed  the  proceedings  without  costs. 

In  the  states  of  the  Union  where  the  English  rule  has  been 
adopted,  it  is  believed  that  the  same  reasons  exist  for  it  as  in 
England,  resulting  from  the  form  and  terms  of  the  writ,  or 
from  special  statutes  authorizing  the  sheriff  to  bring  the  money 
into  court  with  the  precept:  Janvier  v.  Fancfever,  3  H^.  (DeL) 
29;  Brewster  v.  Van  Nese^  18  Johns.  133;  2  Greenl.  Ev.,  sec.  587^ 
and  notes.  In  Alabama,  under  a  statute  similar  to  our  own, 
it  has  been  uniformly  held  that  demand  before  action  is  neces- 
sary to  sustain  it:  McBroam  v.  Cbvsmor,  6  Port  46.  In 
Wilder  v.  BaUeyj  3  Mass.  294,  the  same  rule  is  laid  down  un- 
der a  statute  not  dissimilar  to  ours.  And  this  we  believe,  oo 
eorrect  principle,  to  be  the  true  rula    The  otheri  under 
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law,  would  subject  the  officer  to  vexation  and  harassment  at 
the  pleasure  of  litigants,  without  the  power  to  protect  himself^ 
as  in  England,  by  paying  the  money  into  court,  besides  being 
otherwise  inapplioable. 

The  court  below  evidently  acted  upon  the  idea,  which  we  be- 
lieve clearly  erroneous,  that  the  filing  of  the  petition  in  'this 
case  was  a  sufficient  demand,  as  the  damages  are  assessed 
from  that  date.  A  demand  when  necessary  must  in  general 
be  made  before  suit  is  brought,  and  there  is  nothing  in  this 
ease  to  make  it  an  exception  to  the  rule:  1  Chit.  PI.  159;  Storm 
V.  Livingston^  6  Johns.  44;  Chandler  v.  Partin,  2  Mill  Const. 
72;  Quay  v.  McNin<^  2  Id.  78. 

No  demand  upon  Henry,  the  sheriff,  before  bringing  this  suit 
for  the  money  collected  on  the  execution,  having  been  proved, 
he  is  not  shown  to  have  been  in  default,  and  consequently  no 
right  of  action  is  shown  to  have  existed  against  him  and  his 
sureties  at  the  time  of  its  institution.  The  judgment  against 
them  is  therefore  erroneous,  and  must  be  reversed.  Ordinarily, 
a  case  in  the  attitude  occupied  by  this  would  also  be  dis- 
missed, but  as  the  controlling  question  on  which  the  court 
bases  its  judgment  and  opinion  is  believed  not  to  have  been 
before  decided  in  this  court,  we  think  the  justice  of  the  case 
may  be  more  certainly  attained,  while  at  the  same  time  no 
principle  is  infringed,  by  remanding  this  case  for  further  pn^ 
ceedings,  thereby  giving  the  appellee  the  opportunity,  if  he 
can,  to  supply  that  which  is  now  lacking  to  sustain  his  action, 
of  the  necessity  for  which  he  may  not  before  have  been  ap* 
prised..  Other  matters  are  assigned  as  error,  but  appear  to  be 
abandoned,  as  counsel  failed  to  mention  them  in  argumenti 
and  being  regarded  immaterial  to  a  disposition  of  the  oase, 
have  not  been  considered. 

Judgment  reversed  and  cause  remanded. 


Shibiiv'b  Lkabiutt  iob  not  Patuio  oykr  Mohbt:  See  Johmmm  t.  Opt- 
ham^  66  Am.  Deo.  602,  and  caaes  in  note  603.  Meesiire  of  damsgei  In  wMm 
against  aheriff  for  f aihue  to  pay  over  money  ia  the  amount  oolleoted  by  him 
with  intereat  from  the  date  of  demand:  De  la  Oana  t.  Carofan,  31  Tex.  391» 
citing  the  principal  oaae.  In  Seogim  t.  Perry,  46  Id.  118,  the  principal  eaae 
ia  dted  to  the  point  that  a  aheriff  and  hia  auetiea  are  not  liable  to  p»y  the 
cfeatatory  penalty  d  tan  per  eaai  per  Boaihy  a»eap>  ia  the  atatatory  pro- 
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Thbocemobton  V.  Pbiob. 

['A  TBXA.8,  0O6.J 

iKSTBUMnm  RsQunuLD  TO  BB  Rkoobdbd  abb  Valid  ab  to  Cbsditobs 
AKH  SuBBBQUXNT  PuBCHABBBB  f or  valao  withoot  Dotioo  from  the  djkto  on 
which  they  are  delivered  to  the  clerk  for  reoord,  properly  acknowledged, 
proved,  or  certified. 

BvxRT  Instrument  is  Gonsibxbed  Rboordxd  as  ov  Time  wkem  It  is 
Filed  for  record;  and  if  proved  to  be  ao  filed,  thoagjh  the  officer  ne^ect 
to  record  or  index  it,  as  required  by  law,  it  ia  ncTerthelees  notice  eiFSD 
against  a  subsequent  bona  fidt  purchaser  for  Talne,  who  has  used  ttwvry 
precantion  and  failed  to  ascertain  the  existence  of  any  such  instnunent. 

Pastt  Filino  Deed  fob  Regobd  is  not  Bound  to  see  that  derk  par^ 
forms  his  duty  of  actually  and  properly  reoording  it»  nor  will  he  De 
responsible  to  other  parties  for  the  n^gleot  of  the  dark  to  so  perf onn  hia 
duty. 

Suit  for  injunction.    The  opinion  BtateB  the  &cte. 
John  C.  Easton^  for  the  appellants. 

By  Court,  Moobe,  C.  J.  There  was  no  oontioverBj  as  to 
the  facts  in  this  case.  The  only  question  in  it  arises  upon 
the  instruction  given  to  the  jury  by  the  judge  in  the  court 
below.  The  evidence  clearly  shows  that  the  deed  of  trust 
under  which  the  appellants  claim,  though  filed  with  the 
county  clerk  for  record,  and  so  indorsed  by  him  some  time 
prior  to  the  date  of  the  deed  to  the  appellees,  was  not  in  fact 
recorded  until  after  their  purchase  of  the  land.  It  is  also 
unquestionably  true  that  all  reasonable  diligence  was  used  in 
behalf  of  the  appellees  to  ascertain  whether  the  land  was  free 
from  encumbrance,  and  that  it  was  bought  and  paid  for  by 
them  on  the  assurance  of  the  county  clerk  that  there  was  no 
evidence  in  his  office  of  any  conflicting  right  to  it.  On  the 
other  hand,  it  is  not  even  charged  that  the  appellants  were 
guilty  of  any  fraud  or  deception  in  the  matter,  or  had  failed 
to  do  all  in  their  power  to  secure  their  rights  under  the  deed 
of  trust,  unless  the  duty  devolved  upon  them  not  only  to 
deposit  their  deed  with  the  county  clerk  for  record,  but  also  of 
seeing  that  it  was  duly  recorded  by  him  to  enable  them  to  set 
it  up  against  a  subsequent  bona  fide  purchaser  without  notice. 
That  such  was  their  duty  is  evidently  held  to  be  the  law  of 
the  case  in  the  instructions  given  the  jury  by  his  honor  who 
presided  on  the  trial  of  the  cause  in  the  district  court. 

In  whatever  manner  the  question  presented  in  this  case  is 
decided,  it  must  operate  to  the  injury  of  innocent  parties;  there 
Lb  therefore  no  equitable  consideration  favoring  a  preference  of 
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the  parties  on  one  side  over  those  on  the  other.  The  point  in 
issue  between  them  must  be  determined  by  an  application  of 
the  provisions  of  the  registration  laws  to  the  facts  of  the  case. 
When  this  is  done,  there  cannot  be  the  slightest  doubt  as  to  a 
correct  decision  of  the  question  before  us,  and  that  the  in- 
Btruction  given  to  the  jury  was  erroneous.  But  for  the  regis- 
tration law,  the  older  title  would  obviously  convey  the  better 
right.  And  it  is  the  uniform  provisions  of  these  laws  that 
such  instruments  as  must  be  recorded  shall  be  valid  as 
to  all  subsequent  purchasers  for  a  valuable  consideration 
without  notice,  and  as  to  creditors  from  the  date  when  such 
instrument  shall  be  properly  acknowledged,  proved,  or  certi- 
fied, and  delivered  to  the  clerk  for  record,  and  from  that  time 
only:  O.  A  W.,  arts.  1726,  1727,  1730,  1731. 

And  lest  there  should  be  any  doubt  in  the  matter,  it  is 
further  enacted  that  any  instrument  required  to  be  recorded 
shall  be  considered  as  recorded  from  the  time  it  was  deposited 
for  record  with  the  clerk:  O.  &  W.,  art.  1709.  And  to  enable 
Eai  persons  who  may  wish  to  examine  the  office  to  ascertain 
what  instruments  have  been  deposited  for  record,  it  is  also 
made  the  duty  of  the  clerk  (0.  A  W.,  art.  1707),  when  any 
instrument  has  been  deposited  for  record,  to  enter  in  alpha- 
betical order,  in  a  book  to  be  provided  for  that  purpose,  the 
names  of  the  parties  to  such  instrument,  the  date  and  nature 
thereof,  and  the  time  of  its  delivery  for  record.  And  as  a 
further  facility  and  security  for  persons  wishing  to  make  an 
examination  in  the  office  of  the  recorder  for  instruments  re- . 
quired  by  law  to  be  recorded,  the  clerk,  after  recording  any 
such  instrument,  is  directed  to  enter  the  same  in  the  index- 
books  which  he  is  required  to  keep  of  recorded  instruments: 
0.  A  W.,  arts.  1710-1712.  If  the  clerk  has  neglected  to  com- 
ply with  these  plain  and  simple  requirements  of  the  statute, 
and  appellees  have  been  thereby  misled  to  their  injury,  they 
cannot  claim  redress  for  such  injury  from  appellants  who 
have  been  in  do  default.  The  law  did  not  impose  upon  them 
the  responsibility  of  seeing  that  the  duties  prescribed  by  the 
statute  for  the  protection  and  security  of  other  parties  were  in 
fact  faithfully  discharged  by  the  clerk. 

Registration  laws  of  a  general  similarity  to  ours  have  been 
enacted  in  most  of  the  other  states,  yet  we  have  been  able  to 
find  no  case  in  which  the  first  deed  has  been  postponed  in 
favor  of  the  second  from  the  failure  of  the  clerk  to  record  the 
prior  deed  as  directed  by  the  statute,  while  the  contrary  ha» 
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been  frequently  decided.  In  Kentucky  it  is  emphaticalljr 
declared  that  deeds  lodged  for  record  are  valid  against  sub- 
sequent purchasers  and  creditors:  Bank  of  Kentucky  y.  Hoggin, 
1  A.  E.  Marsh.  806.  And  in  Connecticut  it  is  said:  ^^If  a  deed 
after  it  is  received  and  entered  up  ^received  for  record'  remain 
unrecorded,  through  no  fault  of  the  grantee,  until  an  attach* 
ment  of  said  land,  it  shall  not  prejudice  the  grantee  ":  Frank' 
lin  V.  Cannon^  1  Root,  600;  Hartmijfer  v.  ChUst,  1  Id.  61; 
McDonald  v.  Leach,  Eirby,  72;  Jndd  v.  Woodr^^  2  Boot,  298. 
The  same  principle  is  also  recognised  in  Alabama:  McOreg^r 
V.  Hall,  8  Stew.  &  P.  897. 
The  judgment  is  reversed  and  the  cause  remanded. 

Died  Fu^kd  vor  Bjkxad  is  J^wmmmd  to  ra  Rboobdsd  ibom  Ton  ov 
m  DKLmERT  to  the  recorder  therefor:  H<^htam  t.  MadBoH  S4  Am.  I>ml 
S37y  and  cases  cited  in  note.  And  n^gleot  of  the  recorder  to  reoerd  tlie  ia- 
ftmmenty  or  loae  of  the  record^  wiU  not  afieot  tlie  ii|^di  e(  a  party  ohiiBiag 
under  the  deed,  if  tlie  filing  for  leoocd  oia  be  prwreds  IWt  ▼•  A|fir»  SI  Tbs. 
349,  citing  the  pfiaoipU 
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flam  OAKXOT  Okmirallt  Sua  nr  thub  Owlr  Biort  forproperlgrof  thrfr 
anoestor'e  estate;  bnt  to  this  rale  there  axe  certain  ezceptioBs,  as  whm 
there  is  no  administrator  or  execntor,  and  no  debts  against  the  eetaii^ 
or  when  the  administration  has  been  closed. 

UroR  IDascmllaxiov  of  ADiaNunaASoa's  Salb  lua  Fraxtd,  the  |>ruperty 
which  was  the  subject  of  such  sale  becomes  unadministered  aawts  of  the 
estate,  and  falls  back  into  the  hands  of  the  administrator  for  dispoeitiom 
in  due  course  of  the  administration. 

Wbibi  ADMiNiSTRAToa's  Sali  ov  Lahb  n  OAVGBLaD  voa  FaAin)^  the 
court  may,  if  neoessary  for  the  protectiou  of  the  parties  and  piopstiy 
concerned,  remove  the  administrator  who  made  the  fraudulent  sak^  and 
appoint  an  administrator  de  bomMmm^  or  a  reoeiTer  until  the appcintmeat 
of  another  administrator. 

Bm  BY  Heir  m  ms  Own  Namb  to  Sbt  Asnm  FaAxnuuiMKT  Salb  bt 
ADMINI9TRAT0B  is  uot  generally  maintainaWe  if  the  administration  is 
still  open,  but  it  may  perhaps  be  maintained  if  the  heir  show  that  there 
are  no  debts  against  the  estate^  and  that  the  administration  was  fraudu- 
lently procored,  upon  the  ground  that  there  are  no  debts  against  the 
estate,  and  no  administrator. 

Uv3>BB  Statutb  Pbbscbibdto  Rctlb  bt  Which  Pbobaib  Jvwa,  an  appli- 
cation for  letters  of  administration,  shall  determine  1^  proof  whether 
hii  county  is  the  proper  one  wherein  the  administratioa  slioold  be 
granted,  his  decision  upon  that  questiaa  is  oonclueive  until  levetsed  on 
i^peal,  or  other  proceeding  taken  lor  its  reriaiQnt  and  It  eonld  not  be 
attacked  in  a  collateral  action. 
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iv  PMttATB.  GoQia  BAYS  JuxiVBianini  or  Brass  of  Bvosmn; 

iETcgolvittM  or  imsopplMd  omuniDiui  in,  itt  puMwwMUngi,  in  gnnting 
letters  of  edminutratioii  or  ordare  ol  nle^  do  not  isreEdite  the  letters 


Oooaflr  Piwfir  Aoomsis  Jusanianov  ot  Braxb 
ov  DauuwiiT,  tke  heir  is  estopped  in  •  ooEstsrsl  pieoeedmg  from  deny- 
iQg  the  ospeoi^  ol  the  administrator  appointed  by  it^  on  the  ground  that 
the  court  had  no  jurisdiction  to  grant  administratian  of  the  estate,  bat 
is  no*  estopped  from  proring  tiiat  tinre  was  fnwd  in  a  sale  by  sneh  ad- 
ndnistntororintlieproenrenieBtof  the  order  lor  soeh  sala. 

▲BMDnvnuTOB  BaoQMEs  PiwowATj.T  LiABLB  lOft  Fbocskdb  ov  Pbop- 
XBTT  or  BsTAn  8qli>  by  him  on  a  crediti  if  he  make  a  cooTeyanoe  of 
tiie  property  without  taking  notes  sad  secnriiy  as  required  by  law;  and 
when  a  oonTeysaoe  of  property  so  sold  has  been  made  by  an  adminis- 
tesAsTf  it  is  te  be  presnoMd  in  the  sbswoi  of  preol  that  the  terms  of 
sale  were  oomplied  with. 

WwEMM  AsxMxsarRMTon  Fails  to  Takb  Nom  ob  Saou&xrr  iob  Pub- 
OBASB-M oirxT  OA  sslo  of  land,  this  dose  not  entitle  heir  on  non-payment 
of  the  purchase -money  to  reeovsr  the  land  itself;  but  reeevery  of  the 
purchase  -money  from  the  purchaser  or  the  administrator  would  seem  to 
be  the  extent  €i  the  nlief  to  which  the  estate  or  heir  would  be  entitled 
insochcaeeb 

JvDQKBiras  Rekubbbd  aoaivst  Pabtt  Who  Dibd  aitbb  buko  Sbrtbd 
WITH  Pbogi88|  though  his  death  was  suggested  to  the  courts  but  his 
legal  representative  was  not  made  a  party  in  his  stead,  are  not  absolutely 
Toid  but  only  Toidable,  and  on  writs  of  error  coram  noMt  in  the  court 
where  rendered,  they  might  hare  been  set  aside  and  correctly  rendered 
against  the  repressntatire  of  the  deceased  defendant 

MmavAL  BT  Pbobati  Jfsob  or  Claim  AOADrar  Dboedxiit's  EnATB 
which  has  been  allowed  by  the  administrator  is  a  quad  judgment  against 
the  estate,  and  can  be  annulled  only  on  a  direct  proceeding  to  set  aside 
tlie  spprofval  on  the  ground  of  fraud  or  mi<itak<s  which  proceeding  most 
be  instituted  within  a  rsssonable  time  after  the  rendition  of  the  judgment 
of  appruvsL 

Kbb  or  Dbcbdbnt  mat  iNSTmm  PBooEBDnros  to  Anihtl  approral  by 
the  probate  judge  of  a  daim  against  the  estate,  on  the  ground  that  the 
aDowaaoe  of  the  claim  by  the  admimstrator  was  fraudulent 

OonTBAors  abb  Pbbsvmbd  to  bb  Faib  azid  not  Unlawful  ob  Fb^udv- 
LBHT,  and  the  burden  is  on  the  party  attacking  them  as  fraudulent  to 
prove  the  fraud  by  positive  or  circumstantial  evidence. 

ffkAVD  will  Yriatb  Juinimbrts  and  Pbooebdihos  Basbd  oh  TaMm}  but 
no  judgment  or  proceeding  will  be  set  aside  merely  upon  sormise  or  sus- 
picion of  fraud,  nor  for  mere  technical  fraud,  bat  only  for  actaal  and 
positive  fraud  in  fact  established  by  eridenoe  which  naturally  and  rea- 
sonably tends  to  that  oondusion. 

ffftADD  IN  Pbobatb  Salb,  OB  Qbdbb  TMBBBfOB,  is  Bot  proved  by  the 
iaots  that  an  attorney  at  law  held  daime  agahist  the  estate  for  coHso- 
tion,  and  used  all  l^gal  efforts  to  obtain  sn  ctder  of  sale  of  property  of 
the  estate  to  provide  for  their  payment^  and  at  the  sale  became  himself 
tiie  purchaser  of  the  property  sdd.  It  was  his  duty  as  an  attorney  to 
obtain  payment  of  the  claims  in  that  or  any  other  lawful  manner,  and 
he  had  as  much  right  as  other  persons  to  bid  for  the  property  at  the  ssle. 
Dae.  Vob  XCX-tt 
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Suit  to  recover  certain  lands  fix>m  one  Giddings  and  000 
Chadwick.  Plaintiff  alleged  that  he  was  the  sole  heir  nf 
W.  H.  Steele,  deceased,  and  as  snch  was  the  legal  and  equi- 
table owner  of  the  land  sued  for,  and  that  said  Giddings  and 
one  Flannikin  had  fraudulently  combined  to  defraud  plain- 
tiff out  of  said  land,  and  the  certificate  thereto,  granted  hj 
the  board  of  laud  commissioners.  Plaintiff  alleges  that  Flan- 
nikin fraudulently  or  without  authority  of  law  assumed  to  act 
as  administrator  of  the  estate  of  decedent,  and  as  such  fittudn- 
lently  combined  with  Giddings,  so  that  the  land  was  sold  to 
him  and  a  deed  of  the  same  executed  to  him,  and  the  same 
conveyed  by  him  to  Chadwick.  The  remaining  hats  aofli- 
ciently  appear  in  the  opinion. 

John  A,  Oreen^  for  the  appellant. 
F,  W.  Chandler,  for  the  appellee. 

By  Court,  Smith,  J.  There  were  many  ezceptioiis  taken  by 
both  parties  to  each  other's  pleadings  that  we  will  not  under- 
take to  discuss  or  decide,  but  will  proceed  to  the  consideration 
of  those  questions  upon  which  we  deem  the  rights  of  the  re- 
spective parties  materially  depend. 

There  is  a  question  with  us  which  has  not  been  discussed 
suiEciently  perhaps,  whether  the  plaintiff,  as  the  heir  of  the 
intestate,  can  sue  for  this  land  before  it  is  made  to  appear 
that  the  administration  has  been  closed  up;  if  valid,  it  is  a 
general  rule  that  the  heirs  cannot  sue  in  their  own  right,  aa 
heirs,  for  property  of  the  estate;  the  administrator  or  executor 
must  sue,  else  there  might  be  two  suits  at  the  same  time,  one 
by  the  heir,  and  the  other  by  the  administrator  or  executor: 
Moore  v.  Morse,  2  Tex.  400;  Evans  v.  Oakley,  2  Id.  182.  Thera 
are  exceptions  to  this  rule,  as  when  the  administration  has 
been  closed,  or  when  there  are  no  debts  against  the  estate  and 
no  administrator;  in  these  cases,  the  reason  of  the  rule  not 
applying,  the  heirs  may  sue:  La^  v.  WiUiams,  8  Id.  182. 
When  there  are  creditors  or  an  administrator  of  the  estate, 
the  heirs  should  not  be  permitted  to  sue  for  and  recover  prop-* 
erty  of  the  estate  in  their  own  right,  and  hold  it  against  the 
administrator  and  the  creditors,  and  thus  effect  a  partition  of 
the  estate  in  whole  or  part,  without  satisfying  the  debts  against 
the  estate.  It  would  seem  to  be  a  safe  rule  not  to  permit  the 
heirs  to  recover  property  by  suit  in  their  own  right,  unleH 
they  make  it  appear  that  the  administration  has  been  closed, 
or  that  the  condition  of  the  estate  is  equivalent  to  that,  by 
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Bhowing  there  is  no  administrator  appointed  or  acting,  and 
that  there  are  no  debts  against  the  estate:  Finch  v.  EdmonBOf^ 
9  Id.  504;  Fisk  v.  Norvd,  9  Id.  15  [58  Am.  Dec.  128];  HuH  y. 
HoHoUy  12  Id.  285;  McMahan  v.  Rice,  16  Id.  335. 

If  the  sale  of  the  certificate  wcc'e  fraudalently  made,  and 
for  that  the  sale  would  be  canceled,  the  law  regards  it  as  un- 
administered  assets  of  the  estate,  and  it  would  properly  pass ' 
back  into  the  hands  of  the  administrator  of  the  estate,  to  be 
disposed  of  in  due  course  of  administration:  Evans  v.  OahUyj 
2  Tex.  182;  Burdett  v.  Sihhee,  15  Id.  604.  If  necessary,  the 
administrator  who  makes  the  fraudulent  sale  can  be  removed 
for  that  cause,  and  an  administrator  de  bonis  non  appointed  in 
his  stead  (O.  &  W.  Dig.,  art.  723);  or  at  the  instance  of  the 
heir  a  receiver  might  be  appointed  perhaps,  and  the  property 
protected  until  a  more  faithful  administrator  can  be  appointed: 
Long  V.  Worihamy  4  Id.  382. 

In  this  case,  the  plaintiff  contends  that  there  are  no  valid 
claims  against  the  estate,  and  that  the  administration  was 
fraudulently  procured  by  Flannikin  and  Oiddings,  and  is 
void.  If  that  be  the  true  state  of  the  case,  the  suit  perhaps 
mifi^ht  be  maintained,  but  it  is  upon  the  ground  that  there  are 
no  debts  against  the  estate,  and  no  administrator.  But  it 
would  seem  that  this  rule  would  not  obtain,  if  the  adminis- 
tration of  Flannikin  be  legal  and  valid  and  still  open,  nor  do 
we  think  it  makes  any  difference  in  this  respect  if  the  sale  to 
Oiddings  be  fraudulent;  for  in  that  state  of  the  case,  the  sale 
would  be  canceled  on  account  of  the  fraud,  and  the  land 
would  fall  back  into  the  estate  for  administration,  and  the 
administrator  de  bonis  lum  could  recover  it  on  that  ground 
from  Oiddings  if  there  were  fraud  in  the  sale,  and  the  land 
would  again  be  sold  to  pay  the  debts  against  the  estate:  Bur- 
dett V.  SUsbeey  15  Tex.  604;  Evans  v.  Ool%,  2  Id.  182,  cited 
above;  De  Witt  v.  MiUer,  9  Id.  247;  1  Williams  on  Executors, 
786;  4  Tex.  276. 

Waiving  this  point  for  the  present,  we  will  proceed  to  the 
consideration  of  the  ground  taken  by  the  plaintiff,  that  the  ad- 
ministration granted  in  Milam  County  and  removed  to  Burle- 
son is  void,  on  the  ground  that  W.  H.  Steele  was  a  resident 
citizen  of  Washington  County  at  his  death.  Article  1087  of 
Hartley's  Digest,  in  force  at  the  date  of  the  grant  of  letters  in 
Milam  County,  in  February,  1846,  reads  as  follows:  ^^  That  the 
proper  county  for  opening  successions  shall  be  determined  by 
proof,   giving  preference  in   the  following  order:    1.  In  the 
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oountjr  idmre  th»  deoeaied  had  a  fixed  demieile  or  fixed  resi* 
dmeo;  21  Id  the  ooonty  where  the  deoeaaed  owned  real  estate: 
S.  Where  tiie  deeeaaed  had  hie  principal  effeets;  4w  Where  the 
deceased  died.'* 

The  probate  oourt  had  a  general  juriedictioa  over  the  estates 
of  deceased  peBK>&8,.and  the  law  gave  the  rule  above  by  which 
the  probate  judge  should  determine  by  proof  whether  his  were 
the  proper  county  in  which  letters  should  be  granted  in  every 
application  to  him  for  that  purpose;  and  it  may  be  well  con- 
tended thai  his  decision  upon  the  application  is  final  and  con* 
elusive^  mxtil  revoked  by  appeal  or  other  direct  proceeding  for 
that  pmrposeY  and  like  the  judgments  of  other  courts  cannot 
be  attacked  collaterally  in  reepect  to  matters  falling  within  its 
jurisdiction:  BurdM  v.  SUsbeej  15  Tex.  616;  Wardrup  v.  Jwmb^ 
23  Id.  494. 

When  letters  of  administration  have  been  gianted  in  one 
county,  the  jurisdiction  of  that  court  attaches,  and  it  has  been 
held  that  no  other  county  oourt  can  take  jurisdictiim  over  the 
estate  by  grantii^  letters:  Lavering  v.  McKenaMy^  7  Tex.  523; 
Orande  v.  Herreray  15  Id.  636;  Orande  v.  Chaves^  15  Id.  661; 
Burdeit  v.  SUsbee^  16  Id.  616;  and  the  same  rule  obtains  when 
the  administration  has  been  closed  up:  Fisk  v.  Norvdj  9  LL 
18  [68  AnL  Dec.  128];  Hwt  v.  HorUm,  12  Id.  285;  FrawsU  v. 
HalUy  18  Id.  192;  Soye  v.  McCaUister,  18  Id.  97  [67  Am.  Dea 
669];  8aye  v.  Mawrick^  18  Id.  100. 

Mere  irregnlarities  in  the  proceeding  had  in  granting  letters 
or  orders  of  sale,  or  omissions  that  do  not  appear  to  be  sup- 
plied, will  not  vitiate  the  grant  of  lottos  or  order  of  sale*  if 
the  court  had  jurisdiction  over  the  subject-matter:  SoyB  v. 
McCaUUter,  18  Tex.  98  [67  Am.  Dec.  689];  8oye  v.  Mcamiek, 
18  Id.  100;  Badcer  v.  Coe,  20  Id.  430;  L^h  v.  B^udUt,  4  Id. 
431  [51  Am.  Dec.  735];  Poor  v.  Boyce,  12  Id.  440;  Damsy  v. 
Strieklinge,  15  Id.  557  [65  Am.  Dec.  179]. 

Letters  of  administration  having  been  granted  by  the  pio- 
bate  judge  of  Milam  County,  and  no  other  probate  court 
having  assumed  to  grant  them,  it  seems  but  a  natural  pre- 
sumption to  hold  at  this  late  day  and  in  a  collateral  proceed- 
ing that  it  was  in  proof  before  the  jHX^bate  judge  of  Milam 
County  that  W.  H.  Steele  had  his  fixed  domicile  in  Milam 
County,  and  that  his  residence  in  Washington  was  temporary, 
and  not  fixed;  and  upon  such  evidence  he  determined  the 
preference  in  favor  of  Milam  County;  and  if  the  evidence  was 
not  entirely  satisfactory,  those  interested  in  the  estate  should 
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hflme  appealed,  and  had  tlte  order  mt  aside,  before  the  rights 
and  interests  of  others  become  intemnngled  mth^nd  resting 
upon  the  legality  and  correctness  of  that  decision. 

The  eiidence  in  this  cause  does  not  show  con<rfafldipel7  thai 
W.  H.  Steele  had  his  fixed  domicile  or  fixed  lesidenoe  m 
Washington  Connty  at  his  death.  The  evidence  appears  to 
be,  that  he  had  been  the  commissioner  cf  Robertson's  oohmy, 
extending  grants  to  the  colonists  before  the  closiDgof  l^e  land- 
office  in  1835,  and  had  a  fixed  domicile  at  Vieeoa,  in  Milam 
County,  until  1837  or  1838,  when  be  went  to  the  town  of 
Washington,  and  there  engi^ed  tat  a  short  time  in  merofam- 
dising;  went  to  Kentucky,  and  was  absent  for  some  time,  and 
had  returned  but  a  few  weeks  or  months  before  his  death,  at 
which  time  he  had  determined  to  leave  Washington  *Comity; 
that  the  most  of  his  land  business  was  in  Milam  and  Basunr 
counties.  This  statement  of  the  facts  does  not  neoessarify 
show  a  change  of  his  fixed  domicile  from  Milam  Comity  at 
his  death,  it  being  well  settled  that  the  domicile  remajne  un- 
affected by  any  temporary  residence  abroad,  and  is  not  changed 
until  a  new  one  is  formed  by  settlement  in  the  new  <me,  'witii 
intention  of  there  remaining  at  it  as  his  home,  <mimo  Tnanendi 
State  y.  SHdmore,  6  Tex.  489;  Orefh  y.  RepubUc,  1  Id.  84 
RiusM  y.  Randolph,  11  Id.  466;  BurreU  y.  StaU,  18  Id.  483 
Ex  parte  Blwmer,  27  Id.  734;  PaschaFs  Digest,  p.  106,  note  240. 

The  certificate  in  yirtue  of  which  this  Iimd  was  patented 
was  rejected  by  the  trayeling  board  of  land  commissioners,, 
and  in  all  probability  the  claim  would  haye  been  lost  te  the* 
estate  entirely  if  Flannikin  had  not  been  appointed  adminis- 
trator of  the  estate,  and  instituted  suit  before  the  Ist  of  July,. 
1847,  to  re-establish  it,  which  he  did;  and  as  the  administra- 
tor of  the  estate,  recoyered  and  re-established  it.  Now  the^ 
plaintiff  comes  and  sues  for  the  land  thus  sued  for  and  sayed 
by  the  administrator,  and  attempts  to  reap  the  fruits  of  his 
acte  as  administrator  of  his  father's  estate,  and  at  the  same 
time  denies  that  he  was  administrator  of  the  estate  authorized 
to  recoyer  the  certificate.  We  are  of  opinion  that  as  he  at- 
tempts to  ayail  himself  of  the  products  or  resulto  of  the  acto  of 
Flannikin,  done  as  administrator,  he  will  not  be  heard  at  the 
same  time  and  in  the  same  breath,  as  it  were,  to  deny  the 
existence  of  the  capacity  of  the  administrator,  through  and  by 
reason  of  which  the  land  was  acquired  for  the  estate.  He  will 
be  estopped  from  making  such  a  denial:  Portia  y.  Cummimf 
14  Tex.  175;  Poor  y.  Bopce,  12  Id.  440;  MePhmon  y.  Outrft/, 
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11  Serg.  &  R.  429;  ThompBon  v.  TotmUj  2  Pet  157;  Orignon  t. 
AftoTj  2  How.  819;  Voorhees  y.  U.  8.  Bank,  10  Pet.  449;  Wood 
Y.  Jachsofij  8  Wend.  18;  Orange  Co.  Bank  y.  Broumj  9  Id.  107 
[24  Am.  Dec.  129];  McCravey  v.  Bemsonj  19  Ala.  480;  MitehM 
y.  Pease,  7  Gush.  350;  Varick  y.  Edwards,  11  Paige,  289;  Jn^^r- 
#00  y.  J>t0M,  11  Pa.  St.  220  [51  Am.  Deo.  536]. 

We  are  of  opinion,  howeyer,  that  this  estoppel  wiU  extend 
no  fnrther,  and  that  the  plaintifif  will  be  heard  to  ayer  and 
proye  fraud  in  the  sale  of  the  certificate,  or  in  obtaining  the 
order  under  which  it  was  made.  This  ground  the  plaintiff  ap- 
pears to  haye  taken,  and  upon  it  the  jury  appear  to  haye  based 
their  yerdict  mainly.  But  before  considering  further  the  ques- 
tion of  fraud,  we  will  consider  the  following  instruction  giyen 
by  the  bourt  to  the  jury:  That  if  Giddings  had  not  pleaded 
anything  for  the  certificate  located  on  the  land,  the  title 
between  him  and  the  plaintiff  is  yoid  for  want  of  consideration, 
and  the  plaintiff  should  recoyer. 

The  sale  was  made  on  twelye  months'  credit,  and  it  was  the 
duty  of  the  administrator  to  make  a  conyeyance  to  him  when 
he  complied  with  the  terms  of  sale:  O.  &  W.  Dig.,  art.  780. 
And  if  the  administrator  made  the  conyeyance,  or  neglected 
to  take  note  and  security  as  required  by  law,  he  becomes  liable 
for  the  amount  of  the  sale:  O.  &  W.  Dig.,  art  782.  The  deed 
being  made,  and  no  resale,  as  the  administrator  had  a  right 
to  make  upon  Qiddings's  failure  to  comply  with  the  terms  of 
sale  (O.  &  W.  Dig.,  art.  779),  it  must  be  inferred  that  the 
terms  of  sale  were  complied  with  sufficiently  to  secure  the 
amount  of  the  sale  from  him  or  the  admimstrator  to  the  estate. 
We  are  of  opinion  that  his  failure  to  pay,  if  proyed,  was  not 
sufficient  to  enable  the  plaintiff  to  recoyer  as  upon  a  failure  of 
consideration.  If  he  has  not  yet  paid  the  purchase-money,  it 
may  still  be  collected  of  him  or  the  administrator,  either  <rf 
which  would  answer  the  purposes  of  the  estate,  and  meet  its 
just  demand  upon  him. 

At  the  request  of  the  plaintiff  the  court  instructed  the  jury, 
that  if  W.  H.  Steele  was  a  resident  citizen  of  Washington 
County  at  his  death,  that  was  the  proper  county  in  which  ad- 
minis^ation  should  haye  been  granted.  This  charge,  as  an 
abstract  proposition  of  law,  may  not  be  objectionable  if  ^Presi- 
dent citizen'*  be  the  same  as  one  haying  a  *' fixed  domicile" 
or  ^' fixed  residence"  in  that  county.  But  in  this  case  we  be- 
lieye  it  was  inapplicable,  and  was  calculated  to  mislead  the 
jury;  for  if  the  probate  court  of  the  county  of  Milam  had  not 
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authority  under  the  law  to .  adjudicate  and  determine  that 
point  and  place  it  beyond  collateral  controversy,  the  plaintiff 
in  his  claim  of  the  land  as  heir  of  W.  H.  Steele,  recovered  and 
secured  by  Flannikin  in  his  capacity  and  ofiBce  of  administra- 
tor of  said  Steele's  estate,  will  not  be  heard  to  contest  or  deny 
the  legality  of  the  appointment  and  character  of  said  admin- 
iotrator,  as  has  been  shown  in  this  opinion. 

And  the  charge  to  the  jury,  based  upon  the  hypothesis  that 
ke  and  Oiddings  confederated  together  in  obtaining  letters  of 
administration  in  Milam  County,  and  the  removal  of  it  to 
Burleson,  was  calculated  to  mislead  the  jury,  for  the  reason^ 
given  above,  and  also  because  there  was  no  evidence  in  the 
cause  that  Giddings  had  any  connection  whatever  with  either 
the  grant  of  letters  or  the  removal  of  the  administration  to 
Burleson  County,  it  being  a  new  county  formed  in  part  of 
Ifilam:  O.  &  W.  Dig.,  arts.  817,  818,  819;  Paschal's  Digest, 
arts.  1257,  1258,  1259,  note  461. 

The  court  instructed  the  jury  that  if  Flannikin,  the  admin- 
istrator, and  Giddings  confederated  together  in  order  to  cheat 
the  estate,  and  procured  an  order  of  sale  of  the  certificate  by 
a  false  representation  to  the  chief  justice  that  there  were  valid 
claims  against  the  estate,  allowed  and  approved,  when  they 
knew  there  were  no  such  claims,  and  thus  fraudulently  pro- 
cured an  order  of  sale  that  Giddings  might  purchase  the  cer- 
tificate, this  would  be  fraudulent,  would  render  the  sale  void, 
and  the  jury  must  find  a  verdict  for  the  plaintiff*. 

The  court  further  instructed  the  jury  that  if  W.  H.  Steele 
were  in  fact  dead  at  the  date  of  the  rendition  of  the  judgments 
against  him  and  Hood  in  the  district  court  of  Washington 
County,  and  there  was  no  legal  representative  made  party  de- 
fcndant,  then  all  said  judgments  were  null  and  void  as  against 
the  estate  of  Steele,  and  the  original  notes  or  claims  sued  upon 
were  the  only  evidence  of  the  owner's  debt  against  Steele's 
estate;  that  if  the  notes  were  due  before  the  death  of  Steele, 
they  were  on  the  8d  of  February,  1846,  when  letters  were 
granted,  barred  by  the  statute  of  limitation,  and  their  subse- 
quent allowance  by  the  administrator  and  approval  by  the 
piobate  judge  would  not  make  them  valid  claims  against  the 
estate  of  Steele,  or  constitute  any  reason  for  the  administrator 
to  procure  an  order  to  sell  the  property. 

The  list  of  debts  attached  to  the  petition  for  an  order  of  sale 
is  composed  almost  entirely  of  these  very  judgments  charged 
by  the  plaintiff*  to  have  been  under  the  control  of  Giddings, 
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and  if  not  valid  as  judgments  or  approved  claims  against  the 
estate  of  Steele,  that  fact  would  be  very  material  in  determin- 
ing the  motives  and  objects  of  the  administrator  and  Giddinp 
in  procuring  the  order  and  making  the  sale  nnder  it  of  the 
certificate. 

We  believe  the  court  erred  in  its  ruling  upon  the  validity  of 
the  judgments  themselves,  as  well  as  of  the  approval  of  them 
by  the  probate  judge.  Suits  had  been  instituted  and  pvooess 
served  on  Steele,  and  he  appeared  by  attorney  in  all  the  eases 
but  one.  The  service  of  process  on  Steele  and  his  appearanoe 
by  attorney  brought  him  within  the  jurisdiction  of  the  court: 
cupper  V.  SiaUy  A  Tex.  245;  MiXUr  v.  Alaoandffr^  8  Id.  86. 

The  death  of  Steele  after  this  service  and  appearance  did  net 
operate  to  abate  the  suits,  but  the  act  of  May  24, 1888,  pro- 
vided that  suits  for  that  cause  should  not  abate;  but  on  sag- 
gestion  of  the  death  of  the  party,  his  representative  would  be 
made  a  party:  Oowings  v.  Loyd^  4  Tex.  485;  and  if  not  made 
a  party  witldn  a  reasonable  time,  tiie  cause  on  motion  could 
have  been  dismissed  for  want  of  proper  parties:  WaleoU  ▼. 
Hendricks  6  Id.  400;  Paschal's  Digest,  art  7,  note  226. 

The  death  of  the  defendant  Steele  was  suggested,  but  with- 
out having  made  his  representative  a  party,  or  dismissing  the 
causes  as  to  Steele,  the  judgments  were  rendered  against  him 
and  Hood  for  the  debts  sued  on.  We  are  not  prepared  to  say 
that  these  judgments  are  of  themselves  nullities  and  void;  bat 
firom  the  rulings  of  this  court  in  a  number  of  cases,  we  aie 
inclined  to  the  opinion  that  they  were  not  void,  but  only  void- 
able, and  could  have  been  annulled  and  set  aside  by  a  pro- 
ceeding coram  nobU^  that  is,  by  proceedings  instituted  in  the 
same  court  where  the  voidable  judgments  were  rendered,  and 
showing  the  fact  that  Steele  was  dead  at  the  rendition  cS  the 
judgments.  Then  they  would  have  been  set  aside  and  the 
error  corrected:  Wea/ver  v.  Shaw^  5  Tex.  289;  Oraatmeyer  t. 
Beeson,  18  Id.  753  [70  Am.  Dec.  809];  Milk  v.  Alexander,  81 
Id.  154;  Thouvenin  v.  RodrigwSj  24  Id.  468;  Gaee  v.  JZikUiiy 
1  J.  J.  Marsh.  29;  Simpson  v.  Simpson,  8  litt  146;  8  Tidd's 
Practice,  1107;  Moke  v.  BrackeU,  28  Tex.  443. 

If  a  proceeding  coram  nobis  had  been  instituted  in  the  dis- 
trict court  of  Washington  County  within  a  reasonable  time 
after  the  dates  of  the  judgments,  and  the  bet  of  Steele's  death 
made  to  appear  before  the  rendition  of  the  judgments,  it  would 
have  been  the  duty  of  the  court  to  correct  the  error  by  setting 
adde  the  judgments  and  reinstating  the  causes  on  the  dodket* 
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making  the  lepiMe&taliTe  of  Steele  a  party,  and  piooeeding 
to  judgment:  Mtprtd  v.  Hem$hein^  9  Tex.  394;  Himard  y. 
Narthy  5  Id.  294  [51  Am.  Dec.  769]. 

If  thie  eonrse  had  been  taken  in  the  proper  time,  it  is  Been 
the  judgments  would  have  been  set  aside,  but  the  causes 
would  have  been  reinstated  on  the  docket,  and  the  notes  of 
action  would  not  have  been  barred  by  the  statute  of  limita- 
tion; but  judgments  would  haTe  been  rendered  against  the 
roproBcntative  of  Steele,  as  is  to  be  inferred  from  the  fact  that 
there  is  no  evidence  to  show  the  debts  were  not  just,  but  that 
thej  were  barred  by  limitation. 

We  aie  of  the  pinion  that  the  court  was  equally  wrong  in 
respeot  to  the  force  and  effect  of  the  allowance  of  these  claims 
against  the  estate,  and  approval  by  the  probate  judge.  It  has 
been  repeatedly  decided  by  this  court  that  such  claims  are 
▼alid  and  ftioM  judgments  against  the  estate,  that  cannot  be 
■Dfnulled  in  the  county  court,  and  only  by  a  direct  proceeding 
in  the  district  court  to  set  aside  the  approval  on  the  grounds 
of  fraud  or  mistake:  NeUl  v.  Dodge^  5  Tex.  487;  Janes  v.  (/n- 
derwaadj  11  Id.  116;  Paschal's  Digest,  arts.  480,  1812,  notes 
884,485. 

This  proceeding  in  the  district  court  to  set  aside  these  quari 
judgments,  like  any  other  judgmMit,  must  be  instituted  within 
a  reasonable  time  after  the  rendition  of  the  judgment  or  ap- 
proval of  the  claim.  It  cannot  be  supposed  that  the  creditor 
can  at  any  length  of  time  preserve  the  evidence  of  the  just- 
ness of  hiis  claim,  and  show  that  it  falls  within  some  of  the 
ezceptionB  to  the  statute  of  limitation,  when  it  appears  on  its 
face  to  be  barred,  although  the  rule  is,  that  the  administrator 
or  contestant  of  the  judgment  must  show  that  the  claim  does 
not  frill  within  any  of  the  saving  exceptions  to  the  statute  of 
limitation:  Jones  v.  Underwood^  11  Tex.  116;  Moore  v.  HUU' 
brant  J 14  Id.  815  [65  Am.  Dec.  118];  EccUs  v.  Darnels,  16  Id. 
188;  HiUebrwfU  v.  Bi/trtonj  17  Id.  188;  Mosdy  v.  Gray,  23  Id. 
496;  Lott  v.  Cloud,  28  Id.  254. 

llie  heir  of  the  estate  can  institute  these  direct  proceedings 
in  the  district  court  to  annul  and  vacate  an  approval  of  a 
claim  fraudulently  made  by  the  administrator  in  frivor  of  the 
creditor:  daibome  v.  ToMier,  18  Tex.  75. 

From  these  authorities,  we  are  of  opinion  that  the  court 
erred  in  ruling  that  these  judgments  were  nullities,  and  that 
tiie  allowance  and  approval  of  them  did  not  make  them  valid 
damis  against  the'  estate  of  W.  H.  Sbsele,  and  constituted  no 
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reason  for  the  admitiiBtraior  to  procure  an  order  to  sell  the 
property.  It  was  well  calculated  to  mislead  the  jury  upon 
the  question  presented  to  them  of  a  fraudulent  combination 
between  the  administrator  and  Giddings  in  procuring  the 
order  of  sale  as  well  as  the  sale  of  the  certificate  under  it;  and 
we  have  doubts  if  that  charge  did  not  have  a  great  influence 
upon  the  jury  in  finding  their  verdict  in  the  cause. 

The  court  instructed  the  jury  that  if  the  plaintiff  is  the  onlj 
heir  of  the  deceased,  W.  H.  Steele,  and  the  said  certificate  waa 
the  property  of  his  estate,  he  would  be  entitled  to  recover  the 
land, ''  unless  it  be  shown  that  said  certificate  was  purohased 
by  the  defendant  Giddings  from  the  administrator  of  the 
estate  of  W.  H.  Steele,  deceased,  in  obedience  to  an  order  of 
the  probate  court  of  Burleson  County,  and  that  such  purohase 
was  made  in  good  faith  and  without  firaud;  but  if  this  bo 
shown,  you  wiU  find  for  the  defendant.''  The  rule  is  believed 
to  be  almost  without  an  exception,  that  all  contracts  aro  pre- 
mimed  prima  facie  to  be  fair,  and  not  unlawful  or  fraudulent^ 
and  the  person  who  may  attack  them  as  tainted  with  fraud 
has  the  burden  of  proof  upon  him  of  proving  the  existence  of 
the  fraud  by  positive  or  circumstantial  evidence.  But  here 
the  rule  is  reversed,  and  the  burden  of  showing  that  Gid- 
-dings's  purchase  was  in  good  faith  is  upon  him,  and  the  jury 
virtually  instructed  to  find  a  verdict  against  him,  unless  he 
thus  proves  his  good  fistith  and  fairness  in  the  purohase  of  the 
certificate.  Thero  certainly  was  error  in  this  part  of  the  charge 
-of  the  court  to  the  jury. 

We  do  not  wish  to  be  understood  as  holding  that  the  plain- 
tiff  cannot  be  permitted  to  prove  by  competent  evidence  that 
the  judgments  in  the  district  court  of  Washington  County 
were  unjust  and  fraudulently  obtained,  or  that  the  approval 
of  them  was  unjust  and  fraudulently  obtained,  and  by  means 
of  them  that  the  order  of  sale  was  fraudulently  obtained,  and 
the  sale  consummated  by  a  fraudulent  combination  between 
the  ^ministrator  and  Giddings  to  defraud  and  cheat  the 
-estate  out  of  the  certificate;  for  it  has  been  often  asserted  that 
fraud  will  vitiate  judgments,  and  transactions  and  proceedings 
based  upon  them,  however  authentic  they  may  appear  to  be: 
RMnson  v.  Peyton,  4  Tex.  276;  De  WiU  v.  MiUer,  9  Id.  247; 
Thauvenin  v.  Rodrigues,  24  Id.  468. 

But  we  do  mean  to  say  that  the  judgments  of  the  district 
court  of  Washington  County  of  themselves,  and  the  approval 
-of  them  by  the  probate  judge,  aro  not  invalid  claims  against 
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the  estate  of  Steele,  deceased,  as  charged  by  the  court;  nor 
are  they  facts  or  circumstances  indicating  fraud  on  the  part 
of  the  administrator  and  Giddings,  as  the  jury  are  led  to  be- 
lieve by  the  charge  of  the  court. 

'  The  judgments  of  courts  will  not  be  set  aside  on  mere  sur- 
mise or  suspicions  of  fraud,  but  there  must  be  evidence  to 
establish  the  fraud  that  does  "naturally  and  reasonably  tend 
to  that  conclusion":  1  Story's  Eq.  Jur.,  sec.  190;  1  Hovenden 
on  Fraud,  24;  Alexander  v.  Maverick^  18  Tex.  179;  Orasameyer 
V.  Beeamy  18  Id.  766  [70  Am.  Dec.  309];  Kellum  ▼.  SmitJ^ 
18  Id.  847.  And  it  must  not  be  "  legal  and  technical,  but 
actual  and  positive  fraud  in  fact ":  Stringer  ▼.  Young j  8  PeL 
341.    Fraud  is  not  to  be  presumed,  but  must  be  proved. 

If  these  judgments  were  justly  due,  and  not  mere  fabrioa- 
tions,  a  mere  device  of  false  claims  against  the  estate  of  W. 
H.  Steele,  it  is  not  perceived  how  fraud  can  be  inferred  from 
the  fact  that  Giddings  had  them  in  charge  for  collection  or  as 
his  own  property,  and  secured  an  order  of  the  county  court  to 
sell  the  certificate  to  pay  them,  and  at  the  sale  became  the 
purchaser  of  the  certificate  at  a  &ir  and  the  highest  bid,  with- 
out any  unfiEdmess  among  the  bidders  at  the  sale,  or  effort 
made  by  him  or  the  administrator  to  stifle  a  fair  competition 
at  the  sale.  These  circumstances  would  seem  to  lead  *'  natur- 
ally and  reasonably  "  to  a  different  conclusion.  If  he  had  the 
control  of  these  judgments  for  collection,  they  being  just,  and 
not  fraudulently  obtained,  it  was  Qiddings's  right  and  it  was 
his  duty  to  collect  them,  and  if  necessary  to  use  all  legal 
efforts  on  his  part  to  secure  an  order  of  sale  of  property  suffi- 
cient to  pay  them,  and  be  had  as  much  right  to  bid  for  the 
property  at  the  sale  as  other  people;  and  if  the  sale  were  open 
and  fairly  made,  without  stifling  competition  among  the  bid- 
ders, we  cannot  see  how  these  facts  can  be  any  evidence  of 
fraud.  They  do  not  '*  naturally  or  necessarily  tend  to  that 
conclusion,''  but  in  our  estimation  to  the  very  reverse. 

For  errors  in  the  proceedings  below,  the  judgment  is  re- 
versed, and  cause  remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 
Reversed  and  remanded. 


Dbath  of  Pabtt  gives  to  proper  probftteecwrtjiirbdietiottOfyerhiiaitiitM^ 
mad  sU  prwamptioiia  mnit  be  nuule  in  favor  of  the  eetum  of  mich  ooniii 
KUmdte  T.  Woodward,  42  Tex.  S14;  (hUford  r.  Love,  49  Id.  740;  Murekimm 
▼.  irUfe^  64  Id.  84,  aU  ettmg  the  prindpia  OMe;  aod  eee  IffCfof^ 
M  Am.  Deo.  643^  and  note  063. 
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JumnMT  KBnmMD  AfOJBHr  Oaoi  Wao  was  ]>kad  «t  tke  tine  ia  soft 
void,  bst  Toidabl*  lor  failwo  to  imka  lus  repwantativ—  potSM^  and  am  be 
Mi  made  only  in  »  direot  proowtding  for  that  porpote  in  tiia  oonrt  whora  tlia 
Judgment  wai  rendered:  PuUm  r.  Bakery  41  Tex.  4Sl;  Toffior  t.  8mom^  4tJ 
Id.  465y  dting  the  principal  caae. 

JirDGlODIT  WILL  HOT  BB  SbT  AgOm  IDM  MttB  SimWIMMI  OV  l^AIT])^  bat 

aetoal  fraud  nmet  be  pro?ad:  See  0raMMf«r  t.  JJuwa^  70  Aai.  Dae.  809^ 
and  note.    See  gensally,  aa  to  epning  Jodgmenti  lor  fraud,  tba  nata  ta 

WW  ^V^^^Hllv    •  •   ^^  %^^^^v^K^^Mft    A^»  AMae   ^^^^a^% 

AmovAL  ov  Olazm  AAAnav  Dauaimnr's  Bmxa  ia  gnori  Jadgmanl^  mi 
aea  only  be  aet  aaide  by  piopar  ptoeaeding  In  tiM  oonrt  wbioh  made  it  wiliii 
a  waicniMa  ttma  tharenftgi  Jfear^  t.  Hffliii  ii^  m  Am.  Dw.  11^ 
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Bltjmbnthal  u  Bbahtsbb. 

Aomio  uaa>XB  AnonmoDiT  ab  Rwuvut  ov  Ckyust 
■ndooatroUiiig  a  Una  of  railroad,  and  hiildtng  themaalTia 
•at  aa  oonuaon  cairian»  tha  fact  tliat  they  ua  nioh  raoeiTara  ia  not  a 
dalanaa  to  a&  action  at  law  for  a  breach  of  any  obligatUm  or  dnty  which 
ia  Tolontuily  aaeamad  by  tbam  in  matten  of  boainaMy  thon|^  oondnatad 
or  earned  oa  by  them  while  acting  aa  reoetTeia. 

Komi  CoMxamB)  nr  GasBix&'a  Bill  ov  Fbuoht  Tabdv  and  reoeipt^ 
"that  all  gooda  and  merohandiae  will  be  at  the  risk  of  the  ownara  while 
In  the  atoiahooaea  ol  the  oompany,''  will  not  present  tha  caniar'a  lii^ 
Uify  for  loaa  of  good%  if  tha  foota  in  other  reapecta  ere  aaeh  aa  to  make 
him  liable,  and  aoeh  notaoe  ia  not  in  fact  given  to  the  ahipper  penoa« 
ally  bafoBa  or  at  the  time  the  gooda  are  received  for  carriage^  and  tha 
avidanoa  doea  noi  ahow  that  he  aaaented  to  the  notice  aa  qnalifying  or 
alfoeting  tha  caniar'a  liability  in  reapect  to  the  gooda. 

koncB  TO  Aaarr,  ni  Qsdkb  to  Binb  Pbihcspai^  nmat  be  im  the  aama 
tranaaetion  npon  which  aoit  ia  brooght.  Thia  role  ia  here  q^pliad  to  an 
agent  who  ahipa  gooda  with  knowledge  of  a  notice  lindtiag  the  carriar'a 
liabOilfy. 

GonEAL  LunuTT  ov  GcnacoN  Oarbike  oih  vm  BsgnaasMD  or  dimin- 
iahed  by  egpieaa  or  apeoial  contract.  Bat  a  general  notice  to  the  pablie 
by  the  carrier  limiting  hia  liability  afforda  no  evidence  ol  aoeh  contract^ 
even  if  the  eziatanoe  and  contenta  of  the  notice  ware  fanmght  home  to. 
the  party. 

liUBDJTT  or  CiBajim  mat  bx  Limitbd  xt  Obitxeal  Notio%  whsn  rea- 
aoaable  and  jnati  and  brooght  home  to  the  knowledge  of  the  owner  ol 
goeda  before  or  at  the  time  of  deUvery  to  tha  cairiar,  and  aaaented  to  by 
aaeh  owner*  Batanchnoticeianotefiaetoal  to  exempt  the  carrier  from 
liability  for  negligenoe,  even  thoogh  it  ia  effeotaal  to  liaait  tha  time  alter 
tha  arrival  ol  tha  goeda  at  their  daatiaation  ia  which  tha  eanriar  woold 
eontinne  in  that  relation. 
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OoxMOK  Cabbixe  u  Insukbr  of  Goods  intnuted  to  ^dm^  in  the  abaenoe 
of  a  flpecul  contract  Tuying  his  liability,  and  is  liable  for  e^ery  loss  or 
damage  happening  to  snch  goods  while  in  his  custody  as  such  carrier, 
from  whatever  cause  occasioned,  unless  caused  by  the  act  of  Qod  or  the 
public  enemies. 

DuTT  Assumed  bt  Commo5  Carkixb  bt  Railway,  in  the  absence  of  a 
special  contract  limiting  his  liability,  is  to  carry  the  goods  safely  to  their 
destination,  and  there  discharge  them  on  the  platform  or  other  suitable 
place,  so  as  to  put  them  hi  readiness  for  convenient  delivery  to  the  con- 
signee or  party  entitled  to  receive  them.  But  the  carrier  is  neither 
bound  to  deliver  to  the  consignee  personally  nor  give  him  notice  of  the 
arrival  of  the  goods. 

BsvoNsiBiLrrT  of  Common  Gabbzeb  as  Cabbixb  continues  after  the  ar- 
rival of  the  goods  at  their  destination  until  they  are  ready  to  be  deliv- 
ered at  the  usual  place  of  delivery,  and  the  owner  or  consignee  has  a 
reasonable  opportunity,  during  the  hours  when  such  goods  are  usually 
delivered  there,  of  examining  them  sufficiently  to  judge  from  their  out- 
ward appearance  of  their  identity,  sad  whether  they  are  in  proper  con- 
dition, and  to  take  them  away.  And  it  is  the  duty  of  the  owner  or 
eonaignee  to  take  notice  of  the  course  of  business  at  the  station  of  deliv- 
ery, and  of  the  time  of  the  arrival  of  the  train  when  his  goods  may  be 
expected  at  the  place  of  delivery,  and  to  be  ready  to  receive  them  in  a 
reasonable  time  after  their  arrival,  and  when,  in  the  common  coarse  of 
business,  they  may  fairly  be  expected  to  be  ready  for  delivery. 

b  U  DuTT  OF  Ck>MM0N  Gabbibb,  if  goods  are  not  called  for  by  the  party 
entitled  to  receive  them  after  having  a  reasonable  opportunity  to  exam- 
ine and  remove  them,  to  store  and  preserve  them  safely  and  in  readiness 
for  delivery  when  duly  called  for  by  such  party.  The  carrier  is  then  re- 
leased from  responsibility  as  a  common  carrier,  and  becomes  liable  for 
*  the  goods  only  as  a  warehouseman. 

Common  Cabbibb,  bt  Assxtminq  Rblation  of  Wabxhoubbman  as  to  goods 
in  his  charge,  is  bound  only  to  use  ordinary  care  and  diligence  in  keep- 
ing them  safely. 

Whbn  Common  Cabbibb  has  Afiobdbd  Consionbb  a  reasonable  time  and 
opportunity  to  receive  and  accept  delivery  of  goods  after  they  have 
reached  their  destination,  and  they  are  afterwards  stolen,  the  carrier  is 
not  liable  for  their  loss,  as  his  duty  is  fully  performed  and  the  oontraol 
of  carriage  ended  before  the  loss  happens. 

Ib  Dbtbbminino  What  is  Bjl\sohablb  Timb  and  Ofpobtunitt  for  a  con- 
signee to  receive  goods  after  their  arrival  at  their  destination,  his  situa- 
tion and  the  distance  of  his  place  of  business  from  the  depot  are  matters 
which  have  no  proper  bearing  on  or  connection  with  the  duty  of  tins 
carrier  in  respect  to  the  goods  as  a  common  carrier. 

MxASUBB  OF  Damages  against  Common  Cabbibb  for  loss  of  goods  is  their 
value  at  the  place  of  destination,  with  interest  from  the  time  of  the  loss» 
deducting  freight  which  has  not  been  paid.  But  where  the  complaint 
only  states  the  value  of  the  goods  at  the  shipping-point,  and  there  is 
nothing  to  show  that  they  were  worth  more  at  the  place  of  destination, 
plaintiff  can  only  recover  their  value  at  the  shipping-pointy  with  interest 
from  the  time  of  the  loss. 

CoBnoNOB  Who  Owns  Goods  is  the  proper  party  to  bring  an  aotiott 
the  carrier  for  loss  or  injury  sustained. 
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Ths  opinion  contains  the  fiEtcts. 

Smith  and  Phdp$j  for  the  plaintiffs. 
Levi  Underwoodj  for  the  defendants. 

By  Court,  Kellooq,  J.  The  defendants'  exceptions  in  thi» 
ease  present  several  questions  for  consideration,  some  of  which 
are  not  now  insisted  on,  and  these  have  been  treated  as  laid 
out  of  the  case. 

I.  The  defendants  claim  that  they  were  operating  the  Ver> 
mont  Central  and  Vermont  and  Canada  railroads  as  receivers 
under  the  appointment  of  the  court  of  chancery,  and  that 
being  the  agents  and  officers  of  that  court  under  this  appoint- 
ment, they  were  subject  to  account  only  in  that  court,  and 
were  entitled  to  its  protection  and  judgment  in  all  matters 
growing  out  of  the  performance  of  their  duties  as  such  re- 
ceivers, and  therefore  could  not  be  made  liable  either  as  com* 
mon  carriers  or  warehousemen  in  this  action.  A  court  of 
chancery  will  protect  a  person  acting  under  its  process  or 
authority  in  the  execution  of  a  decree  or  decretal  order  against 
suits  at  law,  and  will  compel  parties  to  apply  to  that  court  for 
relief.  This  protection  is  accorded  by  that  court  to  its  officers 
only  on  their  own  application,  and  is  granted  by  the  chancel- 
lor in  the  exercise  of  his  discretion,  and  it  is  to  be  presumed 
that  it  would  be  granted  in  any  necessary  or  proper  case  for 
such  relief:  2  Story's  Eq.  Jur.,  Redfield's  ed.,  sees.  833  a, 
833  b,  891;  2  Darnell's  Chancery  Practice,  Perkins's  3d  Am. 
ed.,  1433.  But  we  think  that  the  mere  fact  that  the  defend* 
ants  were  acting  as  receivers  under  the  appointment  of  the 
court  of  chancery  cannot  be  recognized  as  a  defense  to  a  suit 
at  law  for  a  breach  of  any  obligation  or  duty  which  was  fairly 
and  voluntarily  assumed  by  them  in  matters  of  business  con- 
ducted or  carried  on  by  them  while  acting  as  such  receivers. 
As  between  a  receiver  and  the  parties  interested  in  the  trust, 
the  receiver  would  be  responsible  for  negligence;  but  he  might 
be  liable  to  other  parties  in  a  larger  or  stricter  degree  of  re- 
sponsibility. The  assumption  by  the  defendants  of  the  pecu- 
liar duties  and  extraordinary  responsibilities  arising  from  the 
relation  of  common  carriers  is  not  to  be  considered  as  neces- 
sarily, if  at  all,  incompatible  with  any  duty  or  responsibility 
imposed  upon  them  as  receivers.  The  plaintiffs'  evidence 
tended  to  show  that  the  defendants  were  managing  and  con- 
trolling a  long  line  of  railroad,  and  conducted  and  held  them* 


SBK  Bldmsrhal  v.  Bkaibxbik  [VermooV 

fldTBS  oat  M  oommon  carriers  over  that  line.  If  in  fact  they 
were  common  carriers  over  that  line  of  raiboad,  we  think  that 
it  is  no  defense  to  an  action  at  law  for  a  breach  of  a  dntf  or 
obligation  arising  out  of  business  intrusted  to  them  in  thai 
relation  that  they  were  running  and  managing  the  line  of 
railroad  as  reeemrs  under  an  appointment  of  the  court  of 
chancery:  Spragv^  v.  Smiih^  29  Vt  421  [70  Am.  Dec.  424]. 

n.  The  defendants  claim  that  the  alleged  duplioate  bill  of 
the  goods  made  out  in  the  name  of  Rosenberg  as  the  pur- 
chaser^  which  was  referred  to  in  the  testimony  of  Hobart^ 
should  have  been  received  as  evidence  by  the  county  court  tat 
the  purpose  of  impeaching  Rosenberg,  and  also  as  evidenos 
on  the  question  as  to  whom  the  goods  were  in  fact  sold  by 
Ullman,  Blumenthal,  A  Co.| — whether  to  the  pIainti£B9  or 
Rosenberg.  This  bill  was  introduced  by  the  defendants,  and 
received  as  evidence  tending  to  impeach  Stemau,  the  bocA- 
keeper  of  UUman,  Blumenthal,  A  Co.,  by  whom  the  sale  of 
the  goods  was  entered  at  the  time  it  was  made,  and  whose 
deposition  had  been  introduced  and  read  as  evidence  by  the 
plaintiffs, — ^^the  defendants  claiming  that  the  bill  was  in  the 
same  handwriting  with  a  bill  of  the  same  goods  annexed  to 
the  deposition  of  Stemau,  which  was  made  out  in  the  name  ai 
the  plaintiffs,  ''for  I.  Rosenberg,"  as  the  purchasers;  and 
Rosenberg  had  testified  he  did  not  buy  the  goods  for  himself 
nor  obtain  such  a  bill.  Hobart,  on  his  direct  examination, 
testified  that  he  thought  that  this  bill  was  delivered  to  him 
by  Rosenberg;  but  on  cross^zamination,  he  testified  that  he 
thought  that  Rosenberg  gave  the  biU  to  him  '^because  he 
called  for  the  box,"  but  that  he  did  not  recollect  that  Rosen- 
berg deliveved  it  to  him.  Aside  from  this  testinumy  of 
Hobart,  there  was  no  testimony  tending  to  connect  Rosenberg 
with  the  bill,  or  to  show  that  it  was  ever  in  his  possession^ 
Perhaps  there  might  be  a  strong  probability  that  Rosenberg 
gave  this  bill  to  Hobart;  but  this  is  wholly  a  matter  of  infep- 
once  by  reasoning  on  the  part  of  Hobart  on  a  subject  in  r^ 
spect  to  which  he  admits  that  he  has  no  reoolleeti<m.  His 
reasoning  may  have  been  right,  but  possibly  it  mi^t  have 
been  wrong;  and  at  the  best,  it  was  really  nothing  more  than 
a  conjecture  on  his  part  For  the  purpose  of  impeaching 
Rosenberg,  the  evidence  was  exceedingly  inferential  and  re- 
mote, and  was  too  slight  in  its  bearing  to  merit  any  serious 
c<»isideration.  There  was  no  evidence  tending  to  show  that 
this  bill  was  in  fact  made  at  the  time  of  the  sale;  and  we 
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think  that  the  oounty  court  gaTe  all  the  effect  to  it  which  it 
was  entitled  to  haye. 

in.    The  defendants  object  to  the  charge  of  the  court  to  the 
jnry  on  eeyeral  distinct  gimindB. 

1.  It  is  claimed  that  the  charge  wae  wrong  in  redpect  to  the 
notice  contained  in  the  defendants'  fi^ight  tariff  with  the  ac- 
companying rules  and  regulations,  and  also  in  the  margin  of 
the  duplicate  receipt  prepared  to  be  signed  by  Rosenberg  as 
the  consignee,  ''that  all  goods  and  merchandise  will  be  at  the 
risk  of  the  owners  while  in  the  storehouses  of  the  company." 
The  court  charged  the  jury  that  these  notices  would  have  no 
effect  to  prevent  the  defendants  from  being  liable  for  a  loss  of 
the  goods  if  the  jury  found  the  facts  in  other  respects  such 
as  to  make  them  liable.    A  notice  to  the  principals  in  another 
transaction  would  be  good  in  this,  but  a  notice  to  the  agent  in 
order  to  bind  the  principals  must  be  ip  the  same  transaction, — 
the  principal  and  agent,  so  far  as  the  same  transaction  is  con- 
<^med,  being  regarded  for  purposes  of  notice  as  identical: 
Redfield  on  Railways,  sec.  133,  note  7;   Dunlap's  Paley's 
Agency,  262,  263,  note;  1  Story's  Eq.  Jur.,  Redfield's  ed.,  sec. 
408.    We  recognize  the  principle  that  the  general  liability  of 
A  common  carrier  can  be  restricted  or  diminished  by  an  ex* 
press  or  special  contract;  but  a  general  notice  by  a  carrier  to 
the  public  limiting  his  obligations  as  a  common  carrier  has 
been  held  by  this  court  to  afford  no  evidence  of  such  contract, 
even  if  the  existence  and  contents  of  the  notice  were  brought 
home  to  the  party:  Kimball  v.  Rutland  &  Bur,  R,  R,  Co.,  26 
Vt.  247  [62  Am.  Dec.  576];  Redfield  on  Railways,  sec.  132, 
note  3.     We  also  recognize  the  principle  that  the  liability 
of  the  carrier  may  be  limited  by  the  terms  of  a  general 
notice,  when  those  terms  are  reasonable  and  just,  and  are 
brought  home  to  the  knowledge  of  the  owner  of  the  goods 
before  or  at  the  time  of  the  delivery  to  the  carrier,  and  are 
assented  to  by  the  Qwner.    In  such  a  case,  such  notice  and 
assent  thereto  would  be  equivalent  to  an  express  contract  be- 
tween the  parties  to  the  same  effect.    But  we  think  that  such 
notices  are  not  effectual  to  exempt  a  carrier  from  liability  for 
negligence,  even  though  they  should  be  considered  as  effectual 
to  limit  the  time  after  the  arrival  of  the  goods  at  their  place 
of  destination  in  which  the  carrier  would  continue  in  the  re- 
lation of  a  common  carrier:  Redfield  on  Railways,  sec.  133; 
Sager  v.  Portsmouth,  S,,  &  P.  R'y,  31  Me.  228  [50  Am.  Dec. 
659];  Angcll  on  Carriers,  sees.  207, 268, 275.    If  the  evidence 
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cm  the  trial  had  tended  to  show  that  these  notices  were  in  EeLCt 
given  to  the  plaintiffs  personally  before  or  at  the  time  when 
the  goods  were  received  for  carriage,  we  should  regard  the  in- 
structions to  the  jury  in  respect  to  the  effect  of  the  notices  as 
being  subject  to  exception,  because  not  limited  or  confined  to 
the  case  of  a  loss  of  the  goods  arising  firom  the  defendants' 
misconduct  or  negligence.  There  was  no  evidence  tending 
to  show  that  the  plaintiffs  ever  saw  or  heard  of  these  notices; 
and  even  if  they  should  be  considered  as  affected  by  the 
knowledge  which  Rosenberg  had  in  respect  to  the  terms  and 
effect  of  the  notices  acquired  in  his  own  previous  business 
transactions  with  the  defendants,  still  there  is  no  evidence 
tending  to  show  that  they  or  he  assented  to  these  notices  as 
qualifying  or  affecting  the  defendants'  duties  or  obligations  as 
common  carriers  in  respect  to  these  goods.  We  think,  there- 
fore, that  these  notices  were  properly  treated  by  the  court  as 
mere  nullities,  and  that  there  was  no  error  in  the  instructions 
to  the  jury  on  this  point,  as  applied  to  *the  evidence  in  the 
case. 

2.  The  important  question  in  this  case  is  in  respect  to  the 
termination  of  the  transit  of  the  goods,  or  to  the  length  of  time 
in  which  the  defendants'  relation  and  responsibility  as  com- 
mon carriers  continued.  In  the  absence  of  a  special  contract 
varying  his  liability,  a  common  carrier  stands  in  the  situation 
of  an  insurer  of  the  property  intrusted  to  him,  and  is  answer- 
able for  every  loss  or  damage  happening  to  it  while  in  his  cus- 
tody as  such  carrier,  by  whatever  cause  occasioned,  unless  it 
were  by  the  act  of  Gkxi,  such  as  a  tempest,  or  by  the  act  of 
public  enemies.  Thus,  though  he  may  be  entirely  faultless, 
he  is  liable  for  damage  ddne  by  an  accidental  fire,  or  by  a  rob- 
bery,— "a  promise  to  carry  safely  being  a  promise  to  keep 
safely":  Dale  v.  f/aU,  1  Wils.  281;  Angell  on  Carriers,  sec.  67. 
The  box  containing  the  goods  in  this  case  was  marked  ^'I. 
Rosenberg,  St.  Albans  depot."  The  evidence  of  the  plaintiff 
tended  to  show  that  the  box  was  delivered  in  New  York,  at 
the  depot  of  the  New  Haven  Railroad  Company,  for  transpor- 
tation, on  the  13th  of  September,  1860,  an/1  that  it  was  seen 
in  the  depot  of  the  defendants'  railroad  at  St.  Albans  in  the 
evening  of  the  17th  of  September,  four  days  afterwards;  and 
that  it  was  missing  on  the  morning  of  the  next  following  day 
(18th  of  September),  having  been  stolen  fi*om  the  depot  in  the 
night  before,  and  that  one  of  the  doors  of  the  depot  was  found 
unfastened  on  that  morning,  and  that  on  the  same  morning 
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the  box  was  found  under  the  depot,  broken  open,  and  the 
goods  ROD  (wed  around,  and  many  of  them  gone.  The  plain- 
tifrs'  evidence  also  tended  to  prove  that  Rosenberg,  who  re- 
(tided  in  the  town  of  Franklin,  wrote  from  New  York  a  letter 
to  one  Fish,  of  Franklin,  informing  him  of  the  forwarding  of 
the  box,  and  asking  him  to  send  to  St.  Albans  for  it,  and  thai 
in  the  evening  of  the  17th  of  September  one  Alger  of  Frankiin, 
at  the  request  of  Fish,  called  at  the  depot  at  St  Albans  for  the 
box,  and  saw  it  in  the  depot,  and  intended  to  take  it  away  on 
his  return  to  Franklin,  but  that  the  box  was  missing  the  next 
morning,  as  above  stated.  The  evidence  for  the  defendants 
tended  to  show  that  the  box  arrived  at  the  depot  at  St.  Albans 
on  the  17th  of  September,  and  was  put  into  the  depot  and  re- 
mained there,  and  that  no  one  called  for  it,  and  that  in  the 
night  of  the  24th  of  September,  seven  days  after  its  arrival,  it 
was  stolen  by  some  person  unknown,  and  that  it  was  found  on 
the  next  morning  (25th  of  September)  broken  open,  as  claimed 
by  the  plaintiffs,  and  that  the  time  when  it  was  found  was 
the  25th  of  September  instead  of  the  18th.  The  defendants, 
among  other  things,  requested  the  court  to  charge  the  jury 
that  if  the  box  remained  in  the  depot  fix>m  the  17th  to  the 
24th  of  September,  as  their  evidence  tended  to  show,  they 
were  not  liable  as  common  carriers  for  the  loss  of  the  box;  and 
that  if  Alger  went  to  the  depot  for  the  box  by  the  authority  ol 
Rosenberg,  and  saw  it,  and  did  not  take  it  away,  they  could 
not  be  held  liable  as  common  carriers  for  the  loss  of  the  box 
after  that,  and  especially  if  it  had  already  laid  in  the  depot 
for  seven  days,  as  their  evidence  tended  to  show.  The  jury 
were  instructed,  among  other  things,  'Hhat  if  they  found  that 
the  defendants  were  common  carriers,  and  received  the  box  to 
carry,  and  it  belonged  to  the  plaintiffs,  and  was  lost  by  the 
defendants  while  they  had  the  custody  of  it  as  such  carriers, 
the  defendants  were  liable  for  the  loss,  whether  they  were 
guilty  of  negligence  or  not,  and  that  their  liability  as  such 
carriers  was  not  terminated  when  the  box  was  put  into  the 
depot  at  St.  Albans,  but  continued  until  such  time  as  Rosen- 
berg, the  consignee,  could  have  a  reasonable  time — he  using 
all  reasonable  diligence  and  dispatch — to  ascertain  its  arrival 
and  to  take  it  away,  and  that  was  purely  a  question  for  the 
jury,  in  view  of  all  the  circumstances  of  the  case, — such  as 
the  situation  of  the  party  to  whom  sent,  the  distance  of  his 
place  of  business  from  the  depot,  the  ordinary  course  of  busi- 
ness on  the  road  with  reference  to  dispatch,  or  the  regularity  of 
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the  arrival  of  freight  when  Bent  from  a  distance,  the  nature 
of  the  property,  quantity,  weight,  etc.,  with  reference  to  facility 
of  its  removal,  etc.;  that  if  the  box  was  put  into  the  dqMi  on 
the  17th  of  September,  and  waa  taken  the  same  night,  the 
jury  might  think,  under  all  the  circumatancea  of  the  case,  that 
Boeenberg  had  not  had  a  reasonable  time  to  take  it  away,  and 
that  if  it  remained  there  until  the  24th  of  September,  as  the 
defendants  claimed,  the  jury  might  think  that  a  reasonable 
time  had  elapsed,  and  that  the  court  could  not  say  in  this  case 
as  a  matter  of  law  that  a  reasonable  time  had  or  had  not 
elapsed  to  take  the  box  away,  and  that  it  was  for  the  jury  to 
say,  under  all  the  dimimstanoes,  whether  that  was  a  reason- 
able time  or  not;  and  that  if  a  reasonable  time  for  Bosenberg 
to  get  the  box  away  hadf  elapsed  before  the  box  was  stolen, 
then  the  defendants  would  not  be  liable  under  the  counts 
charging  them  as  common  carriers."  The  question  when  the 
transit  is  terminated,  so  that  the  duty  and  responsibility  of 
the  carrier  as  such  is  ended,  is  ordinarily  one  of  £EU^t^  resting 
altogether  in  proof,  to  be  determined  by  the  jury  with  reference 
to  the  mode  of  transportation,  the  terms  of  the  contract,  the 
ordinary  and  reasonable  course  of  business  at  the  place  of 
destination,  and  other  attending  circumstances.  In  this  case, 
there  was  no  evidence  to  show  that  the  duty  of  the  defend- 
ants as  common  carriers  on  a  line  of  railway  was  altered  or 
affected  by  any  special  contract,  and  the  case  stood  on  the 
general  duty  of  such  carriers. 

The  law  of  the  subject  received  very  full  and  careful  con- 
sideration  in  the  case  of  Farmert?  and  Mechamcff  Bank  v. 
ChafwpUnn  Trarhiportation  Co.j  23  Vt  186  [56  Am.  Dec.  68]; 
and  also  in  the  cases  of  Thoma$  v.  Botton  and  Prwridence 
R,  R.y  10  Met.  472;  Norway  Plains  Co.  v.  Boston  and  Maine 
R.  Rj  1  Gray,  263  [61  Am.  Dec.  423];  and  Moses  v.  Boston  and 
Maine  R.  £.,  32  N.  H.  523  [64  Am.  Dec.  381];  and  has  been 
discussed  in  many  other  adjudged  cases;  and  it  is  not  now 
necessary  to  review  in  detail  the  principles  which  regulate  and 
govern  the  rights  and  duties  of  such  carriers.  In  the  usual 
business  of  transportation  on  railways,  goods  are  delivered  and 
received  at  stations,  freight-houses  or  warehouses,  or  other  par- 
ticular places  of  deposit;  and  all  the  adjudged  cases  agree 
that  in  the  absence  of  a  special  contract  the  duty  assumed  by 
a  common  carrier  on  a  line  of  railway  is  to  carry  the  goods 
safely  to  the  place  of  destination,  and  there  discharge  them 
on  the  platform,  or  other  suitable  place,  so  as  to  put  them  in 
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readiness  for  convenient  delivery  to  the  consignee  or  party 
entitled  to  receive  them.  It  seems  also  to  have  been  settled 
that  the  carrier  is  neither  bound  to  deliver  to  the  consignee  per- 
sonally, nor  to  give  notice  to  him  of  the  arrival  of  the  goodsr 
Redfield  on  Railways,  sec.  130,  pi.  4;  Norway  Plaina  Co.  v» 
Boston  and  Maine  R.  R.,  supra.  We  think  that  the  responsi-^ 
bility  of  the  carrier  for  the  goods,  as  a  common  carrier,  con* 
tinnes  after  their  arrival  at  the  place  of  destination,  until  they 
are  ready  to  be  delivered  at  the  usual  place  of  delivery,  and 
the  owner  or  consignee  has  had  a  reasonable  opportunity^ 
during  the  hours  when  such  goods  are  usually  delivered  there^ 
of  examining  them,  so  far  as  to  judge  from  their  outward  ap^ 
pearance  of  their  identity,  and  whether  they  are  in  a  proper 
condition,  and  to  take  them  away;  and  that  it  is  the  duty  of 
the  owner  or  consignee  under  the  contract  of  carriage  to  take 
notice  of  the  course  of  business  at  the  station  of  delivery,  and 
of  the  time  of  the  arrival  of  the  train,  when  his  goods  may  bo 
ex]>ected  at  the  place  of  delivery,  and  to  be  ready  to  receive 
them  in  a  reasonable  time  after  their  arrival,  and  when  in  the 
common  course  of  business  they  may  fairly  be  expected  to  be 
ready  for  delivery.  This  is  th^  doctrine  of  the  case  of  Moses 
V.  Boston  and  Maine  R.  12.,  supra j — a  case  very  maturely  con* 
sidered, — and  is  the  rule  approved  by  Chief  Justice  Redfield 
in  his  treatise  on  the  law  of  railways  (Redfield  on  Railways^ 
sec.  130,  pi.  7-9),  and  it  appears  to  us  to  be  entirely  just  and 
equitable,  and  to  be  founded  in  the  reason,  analogies,  and  e&^ 
tablished  principles  of  the  law  of  common  carriers.  We  are 
aware  that  this  rule  is  in  conflict  with  the  rule  adopted  in  the 
case  of  Norway  Plains  Co.  v.  Boston  and  Maine  R,  R.,  supra^ 
that  ^'  delivery  firom  the  cars  into  the  depot  terminates  the 
transit,"  whether  done  in  the  daytime  or  in  the  night,  in  or 
out  of  the  usual  business  hours,  irrespective  of  the  question 
whether  the  owner  or  consignee  has  or  not  a  reasonable  oppor* 
tunity  to  remove  the  goods,  and  even  though  he  has  no  such 
opportunity;  but  we  regard  that  case,  in  respect  to  this  pointy 
as  being  justly  liable  to  the  criticism  which  was  made  upon  it 
in  the  case  of  Moses  v.  Boston  and  Maine  R.  R.,  supra,  and 
which  it  also  received  firom  Chief  Justice  Redfield  in  his  trea* 
tise  on  the  law  of  railways:  See  Redfield  on  Railways,  sec.  130^ 
pi.  6,  note  9,  and  pi.  9.  After  the  goods  are  ready  for  delivery, 
and  the  owner  or  consignee  has  had  a  reasonable  opportunity^ 
during  the  hours  when  such  goods  are  usually  delivered,  to 
examine  them  and  remove  them,  it  then  becomes  the  duty  off 
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the  carrier,  if  the  goods  are  not  called  for  by  the  party  entitles] 
to  receive  them,  to  store  them  and  preserve  them  safely  and 
in  readiness  for  delivery  when  duly  called  for  by  such  pariy, 
and  then  the  carrier  is  released  from  his  responsibility  as  a 
common  carrier  for  the  goods,  and  becomes  liable  for  tlioin  as 
a  warehouseman.  In  the  relation  of  a  warehouseman  )ic  is 
bound  only  to  use  ordinary  care  and  diligence  in  keeping  tlie 
goods  safely, — a  greatly  diminished  degree  of  responsibility. 
It  appeared  from  the  evidence  of  both  parties  in  this  case  that 
the  box  containing  the  goods  arrived  at  the  depot  at  St  Albans 
on  the  17th  of  September,  1860,  and  from  the  plaintiffs'  evi- 
dence it  also  appeared  that  Alger  went  to  the  depot  for  the 
box,  under  the  authority  of  Rosenberg,  and  called  for  it,  and 
saw  it  there  in  the  evening  of  that  day,  and  intended  to  take 
it  away  on  his  return  to  Franklin,  but  did  not  then  take  it. 

Applying  the  principles  which  we  have  stated  to  these  facts, 
we  think  that  the  jury  should  have  been  instructed  that  the 
defendants'  duty  as  common  carriers  in  respect  to  this  box  of 
goods  was  fully  performed,  and  the  contract  of  carriage  was  to 
be  treated  as  ended,  if  the  box  was  in  readiness  for  delivery 
when  it  was  called  for  by  Alger,  unless  it  was  reasonable,  under 
all  of  the  circumstances  of  the  case,  that  the  party  entitled 
to  receive  the  box  should  not  be  called  upon  to  accept  a  deliv- 
ery of  it  until  the  next  morning.  But  the  defendants'  evidence 
tended  to  prove  that  the  box  remained  in  the  depot,  in  readi- 
ness  for  delivery,  for  seven  days  after  its  arrival  there,  and  was 
stolen  in  the  night  of  the  24th  of  September,  and  not  in  the 
night  of  the  17th  of  September,  as  claimed  by  the  plaintiffs; 
and  we  think  that  the  jury  should  have  been  instructed  that 
if  this  evidence  for  the  defendants  was  believed,  a  reasonably 
time  had  been  afforded  to  the  party  entitled  to  receive  the  box 
to  call  for  it  and  accept  a  delivery  of  it,  and  that  the  defend- 
ants' responsibility  for  the  goods  as  common  carriers  ceased 
before  the  box  was  stolen.  The  situation  of  the  consignee,  and 
the  distance  of  his  place  of  business  from  the  depot,  were  mat- 
ters which,  as  we  think,  had  no  proper  bearing  on  or  connec- 
tion with  the  duty  of  the  defendants  in  respect  'to  the  box  as 
common  carriers,  and  we  regard  the  charge  given  to  the  jury 
as  erroneous,  so  far  as  it  suggested  these  matters  as  entitled  to 
consideration  in  determining  the  question  whether  Rosenberg 
bad  a  reasonable  time — he  using  all  reasonable  diligence  and 
dispatch — to  ascertain  the  arrival  of  the  box  and  to  take  it 
Bway.    These  were  matters  which  might  affect  the  consignee's 
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Gonvemenoe,  bat  could  not  affect  the  defendants'  duty  as  car- 
riers. In  the  case  of  Mosea  v.  Boston  and  Maine  R.  /?.,  32 
N.  H.  623  [64  Am.  Dec.  381],  above  referred  to,  it  was  held 
that  the  reasonable  opportunity  to  which  the  consignee  is  en- 
titled, for  the  purpose  of  examining  the  goods  and  taking  them 
away  after  their  arrival  at  the  place  of  destination,  is  not  to 
have  reference  to  the  peculiar  situation  and  circumstances  of 
the  consignee,  but  is  to  be  such  as  would  give  to  a  person 
residing  in  the  vicinity  of  the  place  of  delivery,  and  informed 
of  the  usual  course  of  business  on  the  part  of  the  servants  of 
the  company  in  unloading  the  cars  and  delivering  out  goods 
of  that  character,  and  also  informed  of  the  time  when  the 
goods  may  be  expected  to  arrive,  suitable  opportunity,  within 
the  usual  business  hours  for  delivering  such  goods,  after  they 
had  been  placed  in  readiness  for  such  delivery,  to  come  to  the 
place  of  delivery,  inspect  the  goods,  and  take  them  away;  and 
we  think  that  Uiis  is  the  true  legal  rule  on  the  subject 

The  recent  case  of  OtUmit  v.  Henshaw,  36  Vt.  606  [84  Am. 
Dec.  646],  has  been  refened  to  by  both  parties  in  this  case  as 
supporting  their  respective  claims  in  respect  to  the  extent  and 
termination  of  the  defendants'  liability  as  common  carriers, 
and  the  commencement  and  nature  of  their  liability  as  ware- 
housemen. As  this  is  the  first  instance  in  which  the  decision 
in  that  case  has  been  referred  to  in  this  court  since  it  was 
made,  and  as  I  was  the  presiding  judge  on  the  trial  of  the  case 
in  the  county  court,  I  consider  this  an  appropriate  occasion  to 
call  attention  to  certain  facts  which  are  entitled,  as  I  think,  to 
be  taken  into  account  in  determining  the  weight  which  the 
decision  should  have,  and  how  far  it  should  be  regarded  as 
binding  authority.  The  case  is  a  palpable  illustration  of  the 
fact  that  questions  are  sometimes  successfully  raised  in  this 
court  which  were  not  made  on  the  trial  in  the  county  court. 
It  was  argued  in  this  court  in  Bennington  County  at  February 
term,  1861,  and  decided  at  February  term,  1863.  I  have  care- 
fully collated  the  bill  of  exceptions  allowed  on  the  trial  with 
the  statement  of  facts  contained  in  the  reported  case,  and  find 
that  the  case  as  presented  by  the  bill  of  exceptions  is  very 
fully  and  accurately  stated  in  the  report;  and  I  accordingly 
refer  to  the  reporter's  statement  of  the  case  as  verifying  the 
statements  which  I  now  make.  Exceptions  were  taken  by 
the  defendants  on  the  trial  in  the  county  court  on  three  points: 
1.  To  the  refusal  of  the  court  to  rule  that  the  evidence  on 
the  part  of  the  plaintiflf  was  not  sufficient,  prima  fa^ne,  to 
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establiBh  a  oaiue  of  action  against  the  defendants  under  the 
declaration;  2.  To  the  refosal  of  the  court  to  charge  the  juiy 
that  articles  of  furniture,  or  such  articles  as  fSsather-beds  and 
bedding,  could  not  be  treated  as  baggage;  and  8.  To  the 
charge  of  the  court  in  respect  to  certain  specified  particulars^ 
— those  particulars  being  distinctly  stated  in  the  bill  of  except 
tions  as  forming  only  a  part  of  the  charge  which  was  given  to 
the  jury.  In  the  opinion  delivered  in  the  case,  the  first  sub- 
ject of  exception  is  not  alluded  to  at  all^  and  it  may  not  havo 
been  insisted  on  in  argument,  although  it  was  the  principal 
question  made  by  the  defendants  in  the  trkil  in  the  county 
court;  the  second  excepti<m  is  held  to  be  untenable;  and  in 
respect  to  that  part  of  the  charge  which  is  stated  in  the  bill  of 
exceptions,  it  is  said  that  *^the  law  of  the  charge  is  right,  but 
is  inapplicable  to  the  case":  Ouimit  v.  Henshaw^  85  Vt.  620 
[84  Am.  Dec.  646}.  The  opinion  is  deivoted  mainly  to  the 
discussion  of  questi(»s  which  were  not  made  on  the  trial,  and 
which  did  not  legitimately  arise  on  the  bill  of  exceptions,  and 
it  rests  upon  two  singular  mistakes  or  errors  of  fiEtct.  One  of 
these  errors  is  the  statement  that  ^'the  defendants  insisted  and 
requested  the  court  to  charge  the  jury  that  the  putting  of  the 
box  on  the  platform  at  Rutland,  ready  f(x  delivery,  where  it 
was  seen  by  the  plaintiff,  and  might  have  been  taken  by  him, 
was  a  complete  performance  of  their  duty  as  carriers;  and 
that  if  the  baggage-master  thereupon  retained  the  custody  of 
of  it,  with  the  consent  of  the  owner,  and  put  it  into  the  baggage* 
room  of  the  depot  for  safe-keeping,  the  company  were  only 
liable  as  warehousemen  for  such  keeping  till  morning":  Id» 
612. 

Without  this  statement,  the  principal  question  discussed  in 
the  opinion  could  not  be  raised;  but  the  IhII  of  exceptions 
contains  no  statement  of  that  purport,  and  no  such  request 
was  made  on  the  trial.  It  is  true  that  the  defendants'  claim 
on  the  trial  was  in  accordance  with  the  first  clause  of  this 
statement,  and  upon  this  ground, — i.  e.,  that  there  was  a  com- 
plete and  perfected  delivery  of  the  box  to  the  plaintiff  at  Rut> 
land, — they  requested  the  court  to  rule  that  the  evid^ice  on  the 
part  of  the  plaintiff  was  not  sufficient,  prima  facie^  to  entitle 
him  to  recover;  but  no  such  claim  as  is  stated  in  the  second 
clause  of  this  statement  was  made  on  the  trial,  and  the  term 
**  warehousemen,"  which  is  made  so  prominent  in  the  opinion, 
was  neither  used  on  the  trial  nxx  does  it  appear  in  the  bill  of 
exceptions.    Upon  the  second  clause  of  this  alleged  lequaii 
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as  to  the  oharge  to  tlie  jury  depends  the  entire  demcoetratioa 
of  the  fanoied  errors  of  the  county  court  in  leq^eot  to  the  law 
of  the  caee.  The  other  ercor  of  fact  upon  which  the  opinion 
rests  is  the  assumption  that  the  entire  charge  to  the  jury 
upon  the  questions  which  arose  on  the  plaintiff's  evidence  was 
stated  in  the  bill  of  exceptions^  notwithstanding  a  direct  and 
express  statement  in  the  bill  of  exceptions  that  only  so  much 
of  the  charge  was  stated  as  was  excepted  to  by  the  defendants. 
Without  making  this  assumption,  the  judgment  oi  the  county 
court  could  not  have  been  reversed,  even  if  the  prineipal  ques- 
tion discussed  in  the  opinion  had  been  properly  raised,  and 
conceding  that  the  law  of  the  <^nion  should  have  been  ap- 
plied to  the  case;  for  it  would  have  been  presumed  that  tho 
charge  to  the  jury  in  respect  to  all  points  except  those  spec!* 
fied  was  in  accordance  with  the  law  as  expounded  in  the 
opinion.  This  presumptaoii,  although  it  would  have  been 
a  strictly  legal  and  logical  one^  would  not  have  been  true  in 
bet,  because  the  charge  in  fact  was  confined  to  the  case  as  it. 
was  presented  before  the  court,  and  to  the  questions  which 
were  made  on  the  trial.  With  much  of  the  reasoning  in  the 
opinion,  I  fblly  agree.  Its  logical  result  necessarily  led  to  the 
conclusioD,  not  only  that  '*the  law  of  the  charge  was  right," 
but  also  that  it-  was  ^'apfriikahle  to  the  case"  as  it  was  pre* 
sented  in  the  county  court  and  stated  in  the  bill  of  exceptions. 
These  misconceptions  or  errors  of  (act  into  which  the  court 
unwittinj^y  fell  or  was  led,  however  much  unintended,  had 
the  effect  to  cotiyert  a  real  ease  into  one  which  was  entirely 
simulated  and  stqpporititiotts.  I  submit  that  the  judgment  of 
the  oounly  court  in  that  case  was  reversed,  not  for  errors  which 
were  in  £Efcct  committed,  but  for  errors  which  were  mistakenly 
assumed  to  have  been  committed,  on  the  trial;  that  the  case 
is  not  a  binding  authority  upon  any  point  except  in  respect 
to  the  questbns  made  as  to  the  articles  which  should  be 
treated  as  being  articles  of  baggage;  and  that  the  grounds 
of  deoiBion  exprassed  on  all  other  points  in  the  case,  resting 
as  they  do  upon  a  dear  mistake  in  respect  to  the  facts  stated 
in  the  bill  of  eoceeptions,  sdre  subject  to  be  challenged  and  re- 
examined whenever  a  proper  occasion  may  arise. 

8.  The  court  instructed  the  jury  that  if  they  found  the  plain- 
tiflb  entitled  to  recover  in  this  case,  they  (the  plaintiffs)  were 
not  confined  to  the  value  of  the  goods  in  New  York,  but  were 
entitled  to  what  the  goods  were  worth  at  St.  Albans  at  the 
time  of  the  loss,  deducting  the  freight  which  had  not  been 
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paid,  and  that  it  would  be  for  the  jury  to  determme  from 
the  evidence  whether  the  goods  were  worth  more  or  lees  at 
St.  Albans  than  the  sum   stated  in  the  bill  given  to  the 
plainti£f8  when  they  purchased  them,  and  that  the  plaintiflb 
were  entitled  to  interest  on  the  value  of  the  goods  from  the 
time  of  the  loss.    The  onlv  evidence  in  the  case  as  to  the 
value  of  the  goods  was  the  fact  that  they  were  purchased  by 
the  plaintiffs  in  New  York  on  the  13th  of  September,  1860, 
at  the  price  stated  in  this  bill.    We  think  that  this  rule  of 
damages  was  correct  in  itself,  but  that  there  was  no  evidence 
to  justify  its  application  to  this  case,  and  that  the  jury  should 
upon  the  evidence  have  been  limited  in  assessing  the  dam- 
ages to  the  price  stated  in  the  bill,  with  interest  thereon  from 
the  time  of  the  loss  to  the  time  of  trial.    A  computation  of 
interest  on  the  price  stated  in  the  billy  from  the  time  of  the 
loss  to  the  time  of  trial,  wiU  show  that  the  verdict  included 
an  allowance  for  the  increased  value  of  the  goods  at  St 
Albans  over  or  in  addition  to  the  price  in  New  York  and  the 
interest  thereon;  but  there  is  nothing  in  the  evidence  stated 
in  the  bill  of  exceptions  which  tends  to  show  that  the  goods 
were  worth  any  more  at  St.  Albans  than  at  New  York. 

4.  Upon  the  evidence,  it  cannot  be  questioned  that  the  plain- 
tiffs were  the  sole  owners  of  the  goods.  The  interest  of  Rosen- 
bei|(  in  the  goods  was  a  mere  chance  or  possibility,  and  was 
of  too  speculative  a  character  to  be  the  subject  of  any  action. 
The  plaintiffs  alone  were  injured  by  the  loss,  and  we  find  no 
error  in  the  ruling  and  charge  of  the  court  on  this  point  The 
consignor  who  owns  the  goods,  and  sustains  the  injury  from 
the  damage  or  loss,  is  the  proper  party  to  bring  tiie  action 
against  the  carrier:  Sanford  v.  Housatonuc  R.  £.,  11  Cush. 
155;  Angell  on  Carriers,  sees.  495-512;  Lapham  v.  Cheen^  9 
Vt  407. 

The  motion  in  arrest  of  judgment  is  not  now  insisted  on  by 
the  defendants,  and  these  conclusions  dispose  of  all  the  ques- 
tions which  have  been  discussed  in  the  argument  The  result 
is,  that  the  judgment  of  the  county  court  fi>r  the  plaintiffs  is 
reversed,  and  the  case  will  be  remitted  to  that  court  with  an 
order  for  a  new  trial. 


LiABnjTT  ov  Kboexvxb  Opirativo  BAnjuuD:  Ohio  etc  IL  R.  Co.  Y. 
Dan$f  86  Am.  Deo.  477,  and  note  484.  That  defendantt  were  running  and 
tn^fiogittg  a  railroad  as  reoei^ers  nnder  appointment  of  a  court  of  chancery 
ia  no  def enae  to  an  action  at  law  for  a  breach  of  duty  or  obligation  arising  out 
of  the  bunneas  intrusted  to  them  in  that  reUtion:  Meara'tAdm^r  ▼.  /7o^ 
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brock,  V)  Ohio  St.  14&-I48;  Ptugt  ▼.  SmUh,  99  Maaa.  396;  SmSth  t.  JRutem 
/^.  ^.,  124  Id.  157.  So  tnuteea  in  potaeaaion  of  a  railroad  under  a  mortgage 
may  beoome  liable  aa  eonunon  carriers:  Chaste  ▼.  RtUHawi  R*  JL  Co.,  63  Vt. 
349,  all  citing  the  prineipal  caae. 

Koncx  TO  AaiKT  is  Notzcb  to  Pbihoifal  as  to  the  aame  transaction: 
Rou  V.  Houaion,  59  Am.  Dec.  231;  Farmera*  eic  Bamk  ▼.  Pt^^ne,  68  Id.  362) 
NaahvUlt  etc  R.  R,  Co,  r.  EWoU,  78  Id.  506. 

PowiB  OF  CoimoN  Cabbikr  to  Limit  bis  LiAULnT  bj  general  notice: 
PemMffhaankk  J?.  R.  Co,  v.  Sekwanmberger,  84  Am.  Deo.  490,  and  note  493; 
^ydmm  ▼.  WeaUm  R,  R.  CorfionUJbn,  83  Id.  646,  and  note  661. 

PowxB  ov  OoMKOif  Caxbixb  TO  LiMiT  HIS  LiABiLnT  hj  spedal  oontraott 
BaHmort  €lc  R,  R.  Co.  y.  RaMone,  88  Am.  Dec  644^  and  note;  IlBnok  etc 
J?.  J?.  Co,  T.  Spmaier,  87  Id.  301,  and  note  304;  Tha^  ▼.  8t  Lomia  eic  R  R, 
Co.,  86  Id.  409,  and  note  412;  Adama  Mtepreaa  Co.  ▼.  Noek,  87  Id.  610^  and 
note  612. 

Gomioir  Oabbob  is  Ihsubib  or  All  Qooss  intmsted  to  him,  and  is  lia* 
Me  for  their  loos  unless  ooeaskmed  by  the  act  of  Qod  or  the  public  enemiesi 
Hooper  r.  Wetta,  Farffo,  A  Co.,  86  Am.  Dee.  211 ;  Bland  y.  Adama  Eaopreaa  Co., 
86  Id.  623;  MeniU  y.  Eark,  86  Id.  292;  Mkhaela  v.^New  York  eU.  R.  R.  Co,, 
86  Id.  416;  Ready,  Spamlding,  86  Id.  426;  Bamaem^r.  Toledo  etc  i?>  Co.,  87 
Id.  367,  and  notes  to  theae  cases. 

Common  Carrisss'  Duty  as  to  DxuySRT  of  goods  and  notice  to  the 
consignee:  Banaamer  y.  Toledo  etc.  R*y  Co.,  87  Am.  Dec  367,  and  note;  Deam 
y.  Vacearo,  75  Id.  774;  Norway  Plahaa  Co.  y.  Bodon  eic,  R.  R.,  61  Id.  423^ 
and  note  432;  Mcrria  etc.  R.  7?.  Co.  y.  Ayera,  80  Id.  216. 

Liabilitt  ov  OoMMon  Carrisb  fob  Gkx>DB  Transfobtid  continues  not 
only  until  they  are  deposited  in  the  depot  or  warehoase  of  the  company  at 
the  place  of  destination,  bat  until  a  reasonable  opportunity  has  been  afforded 
the  owner  to  examine  and  take  them  away:  Wood  y.  Crocker,  86  Am.  Dec 
773»  and  note  776;  (hdrnU  y.  Henahaw,  84  Id.  647;  McMillan  y.  Michigan  etc 
R,  R,  Co,,  16  Mich.  103;  Chicago  etc  R.  R,  Co.  y.  Sawyer,  69  IlL  290;  Hooper 
V,  Chicago  eU,  R,  R.  Co.,  27  Wis.  92;  Parker  y.  MUwaukee  etc  Wy  Co,,  30  Id. 
692;  Winakw  y.  Vemumt  etc  R.  R  Co,,  42  Vt.  705,  all  citing  the  principal 
case  on  the  aboye  point. 

Dutt  of  Common  Carribr  as  Such,  wubn  Terminates,  and  that  of 
warehouseman  begins:  Wood  v.  Crocker,  86  Am.  Dec.  773,  and  note  776;  Ban- 
aemer  y.  Toledo  etc  R*y  Co.,  87  Id.  867. 

Consionkb  must  batb  Rbasonablb  Opportunitt  to  inspect  and  accept 
goods  after  they  reach  their  destination:  Lyona  A  Co,  y.  Hill  d:  Co,,  88  Am. 
Dec  189,  and  note;  note  to  Wood  y.  Crocker,  86  Id.  777. 

Consionkb  must  Bemovb  Qoods  within  Reasonable  Time  after  they 
haye  reached  their  destination:  Note  to  Wood  y.  Crocker,  86  Am.  Dec.  777. 

What  is  Rbasonablb  Ofpobtuhitt  to  Consionsb  to  RsMoyB  Goods 
after  their  airiyal  at  their  destination,  and  upon  what  circumstances  such 
opportunity  depends:  Wood  y.  Orodoer,  86  Am.  Dec  773,  and  note  777;  Oui- 
rnU  v.  Henahaw,  84  Id.  646. 

Measure  of  Damages  aoaxnbt  Oarbixb  is  the  yalue  of  the  goods  at  the 
place  of  deliyery:  Shaw  y.  SotOh  Caarottma  R.  R.  Co,,  57  Am.  Dec  768,  and 
note  770. 

Etthbr  Consignor  or  Real  Owvbr  may  maiDtain  action  against  a  com- 
mon carrier  for  the  loas  of  goods:  Day  y.  Ridley,  42  Am.  Dec  489;  ^uiKl  y. 
Hoynes,  33  Id.  54;  Elkkta  r.  Boaton  etc  R.  R.,  61  Id.  184. 


M4  PiABx  V.  Sabih.  [VermoDti^ 

Pba8e  V.  Sabin. 

[88  Vbbiioiit,  4SXJ 

lMPf.iii>  Wabxavtt.  —  ILkNuiAOTcrBXR  ov  AsncLS  who  mHi  U  for  a  par* 
tienlar  purpose  wamati  it  fit  mod  piopor  for  anch  paxpose,  and  free  frona. 
latent  def eote,  when  the  porohaBer  mahea  known  at  tho  tuna  tiia  par^ 
pOM  lor  which  he  bays  it.  An  implied  wanrantj  eziati  of  the  fitneaa  of 
the  article  for  the  pnrpoae  indicated,  on  which  the  mannfactnrer  ia 
Ue;  and  more  especially  so^  if  the  nnfitneai  of  the  article  lor  the 
pupose  is  oonaaioned  by  want  of  skill  and  care,  or  ia  the  rsanlt  of  muj- 
defect^  f^m  any  oanse»  in  the  process  of  its  mannfactogBb. 

Assumpsit.    The  opinion  states  the  ease. 

Dewey  and  NotlUy  for  the  plaintiff. 
Buck  and  Rajfoe^  for  the  defendants 

By  Court,  PiiRPomr,  C.  J.  The  questions  presented  by  Vb0 
exceptions  arise  under  the  first  count  in  the  declaratum,  in 
which  the  plaintiff  declares  upon  a  warranty. 

The  plaintiff  requested  the  court  to  charge  the  jury  thai 
*' where  produce  requiring  skill  in  the  manufEicture  theieo^ 
as  in  the  case  of  the  manufacture  of  butter  and  cheese,  and 
especially  where  the  same  were  subject  to  latent  defects  that 
could  not  be  discovered  by  the  purchaser,  was  sold  by  the 
manufacturer  thereof  to  a  dealer  for  a  special  purpose,  then 
made  known  to  the  seller,  and  a  sound  price  was  paid  for  the 
article,  the  law  would  imply  a  warranty  that  the  article  was 
fit  for  such  purpose."  The  court  declined  so  to  charge  the 
jury,  and  charged  the  reverse.  In  this  we  think  there  waa 
error. 

The  principle  seems  to  be  now  well  settled  by  the  authoxi* 
ties  that  when  the  manufacturer  of  an  article  sells  it  for  a 
particular  purpose,  the  purchaser  making  known  to  him  at 
the  time  the  purpose  for  which  he  buys  it,  the  seUer  thereby 
warrants  it  fit  and  proper  for  such  purpose,  and  free  from 
latent  defects.  The  law  therefrom  implies  a  warranty  of  the 
fitness  of  the  article  for  the  purpose.  Certainly  so^  if  the  un» 
fitness  of  the  article  for  the  particular  purpose  is  occasioned 
by  any  want  of  skill  or  care,  or  is  the  result  of  any  defect, 
from  any  cause,  in  the  process  of  its  manufacture;  that  is,  he 
warrants  it  to  be  as  fit  and  suitable  for  the  purpose  indicated 
as  any  good,  sound,  well-made  article  of  its  kind  would  be. 

This  principle  is  fully  discussed  and  dedded  in  /ones  t. 
Bright^  6  Bing.  633,  and  in  other  cases  rrferred  to  by  eonnael 
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in  tbe  coarBe  of  the  argoment,  and  which  it  ie  not  naoessaiy  to 
cite  here. 

In  this  case,  the  cheeee  which  is  the  sabjeot  of  controyeray 
was  manufEtctured  by  the  defendant.  It  was  poiohaaed  by 
the  plaintiff  for  the  purpose  of  being  shipped  to  a  fordgn  conn- 
try;  and  that  purpose  was  made  known  to  the  defendant  at 
the  time. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show 
that  at  tbe  time  of  the  sale  of  the  cheese  by  the  defendant, 
many  of  them  were  unsound  and  defectiye  by  reason  of  their 
being  infested  with  maggots,  of  which  unsoundness  the  plain- 
tiff was  ignorant  No  question  is  made  but  what  if  this  un- 
«oundne6S  existed  in  fact,  it  resulted  from  a  want  of  care  and 
attention  on  the  part  of  the  manufacturer  in  manufacturing 
and  bringing  them  into  a  marketable  condition.  The  evi- 
dence also  tended  to  show  that  the  defect,  if  it  existed,  was  a 
latent  one,  as  tbe  defendant  himself  swore  that  he  was  igno- 
rant of  it,  and  that  it  did  not  in  fact  exist.  If  the  defect  ex- 
isted, and  the  defendant  was  ignorant  of  it,  it  is  not  probable 
that  it  could  have  bem  discovered  mthout  a  very  critical  ex- 
amination. 

The  plaintiff's  evidence  also  tended  to  show  that  this  defect 
rendered  the  cheese  unfit  to  be  sent  to  a  foreign  market,  and 
it  would  seem  to  render  it  equally  unfit  for  any  other  market, 
either  in  the  cities  of  this  country  or  for  sale  at  home;  but 
however  that  may  be,  the  evidence  tended  to  show  that  it  was 
unfit  for  the  purpose  for  which  it  was  bought,  and  that  the 
defect  resulted  from  the  fault  of  the  defendant  in  its  manu- 
feu^ture,  —  thus  tending  to  show  a  case  clearly  within  the  rule 
heretofore  laid  down,  and  entitled  the  plaintiff  to  a  charge  to 
tbe  jury  substantially  such  as  be  requested. 

Other  questions  have  been  discussed  on  the  hearing,  but  as 
the  conclusion  to  which  we  have  come  upon  this  point  results 
in  a  reversal  of  the  judgment  and  a  new  trial,  we  do  not  pass 
upon  them. 

Judgment  reversed  and  case  remanded. 


Uasjjjacujbmb.'b  Wabrantt  ov  Sovnbnbs  and  LLisnjTT  warn  Dsnon 
ia  goods  manufaotiired  and  sold  for  a  particiilar  purpose:  OtUy  ▼.  Romiirte^ 
54  Am.  Dec.  138,  and  note  145;  BeaU  y.  OhuUad,  68  Id.  160,  and  note  162; 
Hoe  y.  Sambom,  78  Id.  1S3»  and  note  176;  iU  v.  Tank,  78  Id.  737;  BartUU 
y.  Hoppoek,  88  Id.  428.  When  a  mannfaotoier  of  an  article  seDs  it  for  a  par- 
ticular purpose^  the  pniehaaer  making  known  to  him  at  the  time  the  purpose 
for  which  he  hoys  it^  the  seller  thereby  warrants  it  fit  and  proper  lor  soeh 
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pmpoMp  wid frMfrom Utmt  defacto:  LtopM^.  Fan JUri^ 27  Wit.  156^  citing 
the  prineipal  oattt. 

PAonanniB,  Waulott  ov  Somrvims  in  lalM  of:  JfoMi  t.  Jfeoci;  4S  Am. 
Dm.  678,  and  note  680;  note  to  Amter  t.  fiftotei  73  Id.  167. 


Abmington  V.  Houston. 

ri8  VnMoxrr,  44a.1 
Aali  ov  Pftonuoiri  uton  CknmiTiov  that  Thzt  shall  BniADr  the  prop- 
oiy  of  the  Tendor  until  paid  for,  and  with  the  nnderatanding  tiiai  tiuj 
may  be  naed  and  oonsnmed  by  the  yendae  before  payment  ia  mada^  ia 
Talid  aa  againat  attaching  creditora  of  the  Tendee^  if  there  ia  no  fraad  ia 
the  aale,  aa  the  title  to  the  proviaiona  remaina  in  the  Tflnier  nntil  tlM 
condition  of  the  aale  ia  performed. 

Tboveb.    The  opinion  contains  tha  &oU. 
E.  A.  Sowlea,  for  the  plaintiff. 
Dewey  and  NobU^  for  the  defendant. 

By  Court,  Kellogg,  J.  The  coort  inatmcted  the  juzj  in 
this  case  that  the  conditions  of  the  sale  of  the  goods  by  the 
plaintiff  to  Thompson,  to  the  effect  that  the  goods  should  re- 
main the  property  of  the  plaintiff  until  they  were  paid  for, 
were  void  as  against  an  attaching  creditor  of  Thompson  as 
well  as  against  Thompson,  if  it  was  the  understanding  and 
intention  of  both  the  parties  at  the  time  of  the  purchase  that 
the  goods  might  be  used  and  consumed  by  Thompson  beforo 
they  were  paid  for,  without  the  further  consent  of  the  plaintiff. 
The  goods  in  question  consisted  of  flour,  butter,  salt  fish,  tea, 
and  other  provisions  for  use  in  the  family  of  Thompson,  Irho 
was  the  keeper  of  a  boarding-house.  The  plaintiff  was  the 
original  owner  of  the  goods,  and  the  question  which  the  case 
presents  is,  whether  his  title  to  the  goods  passed  to  Thompson 
under  a  contract  for  the  purchase  of  the  same  by  Thompson 
with  a  condition  that  they  should  remain  the  plaintiff's  prop- 
erty until  the  agreed  price  of  the  sale  was  paid  to  him,  if  the 
contract  was  made  with  an  understanding  that  the  goods 
might  be  used  and  consumed  by  the  vendee  before  they  were 
paid  for. 

It  has  been  repeatedly  decided  in  the  courts  of  this  state 
that  on  a  sale  with  delivery  of  goods  at  a  fixed  price,  to  be 
paid  by  a  time  limited,  but  until  paid  the  title  to  remain 
in  the  vendor,  payment  is  a  condition  precedent,  and  that 
until  performance  the  property  is  not  vested  in  the  vendee, — 
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the  general  property  remaining  in  the  vendor,  subject  to  be 
divested  by  the  performance  of  the  condition:  West  v.  Bolton^ 
4  Vt.  658;  Bigelow  v.  Huntley ^  8  Id.  151;  Bradley  v.  Amoldj 
16  Id.  382;  Smith  v.  FosteVy  18  Id,  182;  Buckmaster  v.  Smith, 
22  Id.  203;  Davis  v.  Bradley  &  Co.,  28  Id.  118  [65  Am.  Dec. 
226];  Chaffee  v.  Sherman,  26  Id.  237;  Child  v.  Allen.  33  Id. 
476;  Hurd  v.  Fleming,  34  Id.  169.  As  purchasers  and  attach- 
ing creditors  must  acquire  their  title  to  the  property  through 
the  vendee,  they  can  acquire  no  other  title  or  right  to  it  than 
the  title  or  right  which  he  himself  has  in  the  property.  He 
could  not  pass  or  communicate  to  others  a  right  of  which  he 
was  not  himself  possessed;  and  if  he  had  no  title,  he  could 
pass  none.  If  the  plaintiff  ceased  to  own  the  goods,  it  was  by 
virtue  of  the  provisions  of  the  contract  of  sale,  and  because 
Thompson  had  a  right  to  treat  the  contract  of  sale  as  an  ab- 
solute sale  of  the  property.  If  Thompson  had  this  right,  his 
creditors  had  the  same  right. 

It  was  the  unquestionable  right  of  the  plaintiff  to  sell  this 
property  to  Thompson,  upon  the  condition  that  until  payment 
of  the  price  the  property  should  remain  the  plaintiff's.  The 
retention  of  the  title  to  the  property  is  not  a  fraud  upon  any 
person,  and  such  a  contract  is  one  which  every  person  has  a 
right  to  make.  In  a  conditional  sale,  the  possession  of  the 
property  is  ordinarily  transferred  to  the  vendee,  and  very  fre- 
quently with  expectation  of  both  of  the  parties  to  the  sale  that 
the  property  will  be  used  by  the  vendee;  but  in  such  cases, 
the  vendee  is,  until  the  performance  of  the  condition,  only  a 
bailee  of  the  property  for  a  specific  purpose,  and  he  acquires 
no  property  in  the  goods  from  the  possession  merely.  His 
right  rests  upon  the  agreement  of  the  parties,  and  their  inten- 
tion in  making  the  contract  of  sale  is  to  be  carried  into  effect, 
if  the  transaction  was  entered  into  in  good  faith,  unless  the 
contract  is  one  which  violates  or  contravenes  some  established 
rule  of  law.  Was  it  the  real  intention  of  the  parties  to  this 
contract  of  sale  that  the  absolute  title  to  the  property  should 
pass  to  Thompson  by  force  of  the  sale  itself,  or  upon  the  per- 
formance of  the  condition  for  the  payment  of  the  agreed  price? 
There  can  be  no  question  but  that  the  parties  intended  that 
the  general  property  of  the  goods  should  remain  in  the  plain- 
tiff until  payment  was  made,  for  this  was  their  express  agree- 
ment; and  there  is  not  even  a  suggestion  that  the  transaction 
was  in  any  respect  otherwise  than  one  which  was  honest,  and 
made  in  entire  good  faith.    It  was  competent  for  the  plain- 
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tiff  to  make  a  conditional  sale  of  the  property,  and  alao  to 
grant  to  Thompson  the  privilege  to  use  or  conanme  it  withoat 
a  sale.  As  his  right  to  do  either  separately  cannot  be  ques- 
tioned, we  do  not  think  that  there  is  any  groond  to  claim  that 
the  plaintiff  loses  his  right  to  the  property  by  making  an 
arrangement  which  in  its  details  is  in  all  respeois  lawful  and 
proper.  If  in  making  a  conditional  sale  of  the  goods  the 
plaintiff  retained  the  general  property,  it  was  bis  right  to 
make  any  lawful  use  of  that  which  was  his  own;  and  if  he 
allowed  to  Thompson  the  privilege  to  use  or  consume  the 
goods,  both  parties  intending  that  until  the  goods  were  00 
used  or  consumed  they  should  remain  the  pmperty  of  the 
plaintiff,  this  would  be  a  license  which  would  be  revocable  at 
any  time  before  .the  provisions  were  consumed,  and  it  would 
be  no  more  than  a  privilege  to  use  or  consume  the  goods  as 
the  plaintiff's  property,  and  not  as  the  property  of  Thompson. 
The  privilege  is  distinct  from  the  ownership  of  the  property 
because  it  cannot  be  assumed  that  any  privilege  to  sell  the 
goods  was  intended  to  be  conferred  on  Thompson  by  virtue  of 
the  arrangement.  Where  there  is  no  fraud  in  fac^  we  think 
that  such  a  transaction  ought  not  to  be  considered  as  color- 
able or  fraudulent  in  law.  The  general  property  in  the  goods 
ought  not,  therefore,  to  be  treated  as  having  passed  to  Thomp- 
son, because  the  parties  did  not  intend  that  it  should  pass 
until  the  condition  of  the  sale  was  performed.  If  their  con* 
tract  was  made  in  good  faith,  it  was  one  which  they  had  a 
right  to  make,  and  no  other  person  has  any  reason  to  com- 
plain of  it. 

The  case  of  LtJtdden  v.  Hazeriy  13  Barb.  660,  is  relied  upon 
by  the  defendant  as  supporting  a  different  rule  of  dedsion 
from  that  now  adopted.  That  case  appears  to  have  been 
decided  on  the  ground  that  by  the  contract  of  sale,  and  the 
delivery  of  the  property  to  the  vendee,  with  the  consent  of  the 
vendor  that  it  might  be  sold,  the  property  became  vested  in 
the  vendee  so  as  to  be  liable  for  his  debts,  notwithstanding  an 
express  provision  in  the  contract  that  the  vendor  should  re- 
tain the  general  property  until  payment  of  the  price, — the 
condition  in  such  a  sale  being  deemed  to  be  colorable  and 
fraudulent  as  against  purchasers  and  creditors,  irrespective  of 
the  purpose  and  intention  of  the  parties.  Where  the  condition 
of  the  sale  is  merely  colorable,  and  is  made  with  the  intent  to 
defraud  others,  it  should  be  deemed  void;  but  we  think  that 
where  the  transaction  appears  to  be  an  honest  one,  there  is  no 
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mle  of  law  which  will  a^jtidge  it  to  be  colorable  and  fraudu- 
lenty  inespectiTe  of  the  intentions  and  purposes  of  the  parties. 
There  id  also  a  material  distinction  between  a  general  and 
anrestricted  power  to  sell  or  dispose  of  property,  and  a  limited 
privilege  to  consume  it,  such  as  is  claimed  to  have  been  con- 
ferred on  the  Tendee  in  ttiis  case.  Where  property  is  sold 
apon  a  condition  that  the  title  is  not  to  pass  until  payment, 
but  upon  the  understanding  that  it  is  to  be  sold  by  the  buyer 
in  the  ordinary  course  of  his  business,  the  seller  would  be 
estopped  from  asserting  any  right  to  it  adverse  to  the  right  of 
one  who  should  purchase  it  in  good  faith,  and  without  notice 
of  the  condition;  but  as  between  the  original  parties,  we  think 
that  the  right  to  the  property  should  be  determined  according 
to  their  intention  and  contract.  The  application  of  any  other 
rule  would  be  equivalent  to  a  repudiation  of  the  essential 
principles  on  which  the  validity  of  contracts  of  conditional 
sale  has  been  maintained.  In  Sargent  v.  Metcalfe  5  Gray,  306 
[66  Am.  Dec.  368],  a  sale  and  delivery  of  goods  upon  condi- 
tion that  until  payment  of  the  price  they  should  remain  the 
property  of  the  vendor,  and  should  not  without  his  consent  be 
sold  by  the  purchaser,  and  that  on  the  purchaser's  failure  to 
pay,  or  attempt  to  sell,  the  vendor  might  take  possession  of 
the  goods,  and  hold  them  absolutely  as  his  own,  was  held  to 
pass  no  title  until  the  conditions  were  performed,  although 
the  purchaser  was  known  by  the  vendor  to  be  a  dealer  in  such 
goods,  and  to  have  no  use  for  them  except  for  sale;  and  that 
the  vendor,  if  guilty  of  no  laches,  might  reclaim  the  goods 
from  one  who  bought  them  of  the  purchaser  in  good  faith,  and 
without  notice  of  the  conditions.  In  Burhanh  v.  Crooler,  7  Id. 
158  [66  Am.  Dec.  470],  it  was  held  that  a  sale  and  delivery  of 
a  stock  of  goods  to  a  shop-keeper  to  be  put  into  his  shop  for 
sale,  but  upon  condition  that  the  title  should  not  vest  in 
him  until  payment  of  the  price,  did  not  pass  a  title  to  him 
before  such  payment  which  he  could,  as  against  his  vendor, 
transfer  to  a  purchaser  of  his  whole  stock  of  goods,  including 
so  much  of  the  first  stock  as  remained  unsold,  though  eight 
months  elapsed  before  such  seoond  sale,  and  though  the  sec- 
ond purchaser  had  no  notice  of  the  condition.  These  two 
cases  fully  support  the  conclusions  which  we  adopt  in  this 
case.  We  think  that  if  Thompson  had  no  right  to  treat  the 
contract  of  sale  as  an  absolute  sale,  he  acquired  no  title  to  the 
property  which  he  could  pass  to  purchasers  or  creditors;  and 
that  the  intention  and  purpose  of  the  parties  in  making  the 
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contract  is  to  be  carried  into  effecti  if  it  waa  made  in  good 
iaith  and  for  honest  porposes. 

Judgment  of  the  county  coort  for  the  defendant  remsed, 
and  a  new  trial  granted. 

CoHDinoirAL  Salb  is  Vaxjd m agniail atfeMliii^ flradilons  Bomr.Stof% 
44  Am.  Deo.  121,  mad  note  124. 

CoKDiTHMf  AL  Salb  Pamis  No  Tixui  iiBtil  the  oonditioQ  is  peilonMdi 
Sarfftml  ▼.  Mtieaff,  SS  Am.  Deo.  SSS;  Bminmk  ▼.  Orooket,  66  UL  470^  aai 
totliMeoMMi  Balk^  y.  HarriM.  UlL  ZU,  •BdndU  91% 


Carpbntbb  v.  MoGlubb. 

\m  VBBKOirr,  «.] 

HoTB  WoanvMD  vrov  OoifsuwRATioH,  Birr  OoTorous  and  derignad  bj  bolb 
pvtiee  to  defrand  creditors,  ia  valid  and  binding  aa  to  tiia  partiaa  to  H 
before  perf ormanoe,  and  void  only  aa  to  creditor!.    Snob  ia  the  nrnrnmai 
law  role  preeerved  by  statute  in  Vermont. 

COKTBAOTS  TO  DbFRAUD    CRKDrTORS  ABB    PbOHIBITBD  BT  StATOTB  in  VOT- 

mcoi,  and  thougb  as  a  general  rule  an  action  predicated  upon  a  pio> 
hibited  transaction  cannot  be  maintained,  still  a  oovinona  note  given  to 
defraud  creditors  ia,  as  to  the  parties  to  it,  an  exception  to  the  rule. 
Tauditt  of  Comtbact,  Fbaudulent  as  to  Creditobs  and  prohibited  by 
■featate^  oan  only  be  questioned  while  it  is  su1iainting  and  unperf ormw^ 
lor  after  preformanoe,  prohibited  and  unprohibited  oontraot^  are  aliki' 
conclusive  upon  the  parttea. 

Assumpsit.    The  opinion  contains  the  facta. 

Hebard^  and  Peck  and  Fifield^  for  the  plaintiflfl 

Clarkej  for  the  defendant. 

By  Court,  Steele,  J.  It  is  proposed  to  defeat  the  plain- 
tiff's action  on  the  ground  that  the  note  in  suit,  which  was 
founded  upon  consideration,  was  covinous  and  designed  by 
both  parties  to  defiraud  creditors.  The  parties  to  the  suit 
are  the  original  payee  and  maker  of  the  note.  Both  parties 
to  such  a  transaction  are  guilty  of  a  statutory  offense,  and  lia- 
ble to  a  penalty,  to  be  recovered  by  a  qui  tarn  prosecution.  It 
is  not  less  an  offense  because  not  prohibited  in  terms.  The 
penalty  implies  prohibition.  It  is  in  contravention  not  only 
of  the  statute,  but  also  of  good  faith.  The  law  which,  as  Lord 
Mansfield  observes,  "abhors  all  fraud  and  covin,"  would 
doubtless,  if  there  was  no  statute,  protect  innocent  persona 
from  injury  from  such  contracts.  As  a  general  rule,  actions 
will  not  be  entertained  which  are  predicated  upon  a  pro- 
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hibited  transactioii.  Ex  malo  dolo  non  oritur  actio.  Tho  law 
will  not  enforce  performance  of  a  prohibited  contract,  or  give 
damages  for  its  non-performance,  or  afford  relief  for  loss  from 
partial  performance,  or  decree  restoration  after  complete  per- 
formance,— in  all  these  cases,  the  parties  standing  in  pari 
delicto  potior  eat  conditio  defendentis.  There  are  exceptions  to 
this  rule,  most  of  which  are  made  by  statute,  as  the  right  to 
recover  money  lost  at  play  or  by  wager. 

The  question  of  the  validity  of  this  contract  could  only  arise 
in  an  action  upon  it  while  still  subsisting  and  unperformed, 
because  after  performance,  prohibited  and  unprohibited  con- 
tracts  are  alike  conclusive  upon  the  parties.  The  numerous 
dicta^  that  such  contracts  are  valid  as  to  the  parties  and  by 
common  law  and  statute  void  only  as  to  creditors,  are  with- 
out point  if  so  interpreted  as  to  assert  their  validity  as  to  the 
parties,  after  performance  only.  It  would  then  be  too  late  to 
find  fault  with  contracts  illegal  and  void  as  to  the  parties. 
Our  statute  provides  that  "  all  fraudulent  and  decoitful  con- 
veyances of  houses,  lands,  tenements,  hereditaments,  or  of 
goods  and  chattels,  all  bonds,  bills,  notes,  contracts,  and  agree- 
ments, all  suits,  judgments,  and  executions,  made  or  had  to 
avoid  any  right,  debt,  or  duty  of  any  other  person,  shall,  as 
against  the  party  or  parties  only  whose  right,  debt,  or  duty  is 
attempted  to  be  avoided,  their  heirs,  executors,  or  assigns,  be 
null  and  void."  The  other  section  by  its  penalty  prohibits 
these  transactions.  This  section  limits  the  effect  of  the  pro- 
hibition. If  such  transactions  were  made  punishable  as 
offenses,  and  the  statute  did  not  contain  this  section,  it  could 
more  properly  be  urged  that  they  were  in  all  respects  to  be 
governed  by  the  laws  relating  to  prohibited  transactions;  but 
while  one  section  prohibits  the  covinous  contract,  the  other 
limits  the  resulting  invalidity  to  the  innocent  parties,  against 
whose  interest  it  is  directed.  A  note  cannot  fairly  be  held 
void  only  as  to  creditors  if  it  stands,  like  a  note  given  to 
compound  a  felony,  unenforceable  as  to  the  maker,  and  only 
effectual  to  prevent  restitution  after  payment  by  force  of  its 
corruption  and  not  its  validity. 

A  note  or  bill  if  ever  valid  as  such  between  the  parties  is 
valid  before  payment.  The  word  "only"  in  the  statute  is  a 
word  of  limitation.  It  restricts  the  invalidating  operation  of 
the  prohibition  to  some  class.  That  class  must  be  either  one 
portion  of  the  creditors  as  distinguished  from  another,  or  credi- 
tors as  distinguished  from  parties.     To  interpret  it  as  the 
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former  would  conflict  mih  the  current  of  decisionB  to  the  ef- 
fect that  Buch  tvftnsactaons  are  void  as  to  all  creditors.  The 
-voimdneBB  of  these  dedsions  is  not  questioned.  To  interpret 
it  as  iHoB  latter  would  accord  with  the  reasoning  of  the  decis- 
ions and  the  authorities  upon  the  similar  statutes  of  13  and 
^7  Elisabeth.  In  Hawes  v.  Leader,  Cro.  Jac.  270,  S.  C,  Yelv. 
196,  it  is  said:  ''  The  defendant  is  not  such  a  person  as  is  en- 
abled by  the  statute  13  Elizabeth  to  plead  this  plea,  for  the 
*deed  is  made  void  as  against  all  creditors,  etc.,  but  not  made 
▼old  against  the  party  himself,  his  executors  and  adminis- 
trators, but  against  them  it  remains  a  good  deed  of  gift."  Mr. 
Ohitty  in  his  work  on  contracts,  page  362,  observes:  ''We  must 
«l8o  remember  that  by  the  express  words  of  the  statute  the 
fraudulent  transfer  is  avoided  only  as  against  that  person,  his 
iieirs,  etc.,  who  might  be  in  any  wise  disturbed,  defrauded, 
liindered,  or  delayed  thereby.  Such  a  transfer  is  good  between 
the  x>ftiiiM  thereto."  In  Dyer  v.  Homerj  22  Pick.  253,  Mor- 
ton, J.,  remarks:  ''They  expressly  declare  fraudulent  sales 
«nd  conyeyanoes  to  be  utterly  void,  frustrate,  and  of  no  effect 
only  as  against  credit<»»,  plainly  implying  that  between  the 
parties  they  are  valid  and  operative." 

It  has  been  held  in  Massachusetts  that  want  and  failure  of 
-consideration  may,  when  true,  be  good  defences  to  an  action 
founded  upon  such  contracts,  as  they  are  to  actions  upon  other 
contracts,  but  by  these  decisions  the  right  to  impeach  the 
contract  for  its  fraud  is  limited  to  innocent  persons.  In  no 
English  case,  and  in  but  two  American  cases  which  have  been 
brought  to  our  notice,  has  the  distinction  which  is  urged  here 
by  the  defendant  between  contracts  i>erformed  and  unper- 
formed, with  regard  to  this  statute,  been  taken. 

To  say  a  contract  is  valid  after  performance  and  not  before, 
because  against  law  or  policy,  is  simply  to  say  it  is  never  valid 
as  a  contract.  Its  consequences,  standing  upon  corrupt  con- 
sent, will  not  be  disturbed.  A  bargain  to  pay  mcmey  as  the 
wages  of  crime  is  never  as  a  contract  valid  before  or  after  pay- 
TDent,  although  in  spite  of  its  invalidity  an  action  will  not  be 
given  for  money  paid  under  it.  Many  of  the  oases  would  ad- 
mit of  the  distinction  between  contracts  performed  and  unper- 
formed, but  even  this  is  not  true  of  them  all.  In  the  leading 
case  of  Halves  v.  Leader,  supra,  the  contract  had  not,  it  would 
«eem,  advanced  so  far  as  to  prevent  a  party  from  defending 
upon  the  ground  of  its  illi^ality  if  it  had  axisen  from  a  corrupt 
origin  that  would  avoid  it  between  the  parties.    On  the  con- 
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trary,  the  goods  sued  fbr  werre  ^11  in  the  vecuioi^B  peMeeskm^ 
hayhig  been  only  symbolicany  deUvered  by  a'  pvwter  platter; 
the  illegality  of  the  contract  was  pleaded,  and  the  deeisioi^ 
is  not  pot  upen  the  ground  that  the  contract  wae  e!aeouted» 
and  thoagh  bad  oiigmally,  cnred  by  perfcrmancaj  but  upon 
the  gronnd  that  it  was  good  between  the  portieB)  and  could  be 
avoided  by  creditors  only. 

The  cases  cited*  in  which  frandnlent  mortgages  h&ro  bees 
enforced,  and  the  cases  in  Massaohusetts  and  Pennsylvania^ 
are  inconsistent  with  the  distinction  claimed.  On  the  whok^ 
we  are  satisfied  ftat  each  contracts  are  left  by  statate  valiA 
between  the  parties.  They  are  not  goi^med  in  all  respecto- 
by  the  mles  applicable  to  prohibited  contracts,  for  the  piaiik 
reason  that  while  the  statute  impliedly  prohibits  tlMtn,  ii 
limits  the  effect  of  the  prohibition. 

Whether  this  statute  is,  so  fiir  as  it  affoets  the  validity  of 
such  contracts,  merely  declaratory  of  tiie  common  law  as  it 
existed  before  the  prohibition,  is  a  question  meie  intensliBg 
than  practical.  The  statute  was  made  a  part  of  the  body  of 
English  law  at  an  early  period, — twb  centuries  befbre  Sir 
William  Blackstone  wrote  his  Conmentories.  The  cases  be* 
fore  the  statute  are  meager.  Since  then  the  poUoy  of  thft 
statute  and  the  principles  of  the  common  law  have  been  89 
combined  that  it  requires  a  close  analysis  to  separate  or  dis* 
tinguish  them.  Upon  analogy  and  principle,  we  are  led  ta 
the  belief  that  the  common  law  left  such  contracts,  as  th(^ 
statute  does,  valid  and  operative  between  the  parties*  In  a. 
late  Bnglish  case  brought  upon  a  covinous  contract  not  in- 
tended to  defraud  creditors,  the  court  held  the  annuity  recov- 
erable though  covenanted  in  derogation  of  law  and  in  order^ 
to  constitute  fictitious  interests  in  land  to  multiply  voices,  and 
without  expectation  of  payment.  The  principle  that  a  defense 
cannot  be  predicated  upon  a  fraud  in  which  the  defendant 
I^articipates  has  been  often  recognized,  and  to  a  certain  extent 
is  correct.  Where  the  fraud  injures  only  himself,  it  is  doubt- 
lees  sound.  Because  it  may  ix^ure  a  creditor's  (^portunity  t«i 
ooUeet  a  debt  would  hardly  be  a  sufficient  reason  to  withdraw- 
liie  oontTMt  fimn  ibis  rule,  and  subject  it  to  the  other,  ex  ttyrpi 
causa  non  oritur  actio.  Independent  of  the  statute,  it  can 
hardly  be  called  a  contract  in  contravention  of  public  policy 
and  from  corrupt  cause,  except  as  all  dishonest  transactions 
are  against  public  policy  and  corrupt.  The  subject-matter  oi 
the  contract  is.  one  which  the  parties  may  rightfully  trade 
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upon  or  give  away.  If  fraud  enters  into  the  trade  or  gift,  it  is 
in  the  power  of  the  person  against  whom  the  fraud  is  pointed 
to  avoid  the  trade  or  gift.  The  injury  is  pointed,  not  at  the 
public,  nor  at  an  unascertained  portion  of  the  public,  but  at 
the  fixed  rights  of  persons  certain  to  whom  the  common  law 
affords  protection,  and  into  whose  hands  the  statute  gives  the 
right  to  inflict  punishment  That  the  contract  is  made  void 
as  to  the  creditor  only  has  been  thought  to  add  to  his  protec- 
tion, and  to  be  calculated  to  restrain  such  transactions.  The 
colorable  contract  can  only  be  avoided  by  the  creditor's  aid, 
and  without  it  a  dishonest  debtor  places  himself  in  the  power 
of  his  confederate,  whose  exactions  are  not  unusually  mors 
severe  than  a  creditor's.  ''The  intention  of  the  law,"  says 
Parsons,  C.  J., ''  in  establishing  this  principle  is  efiTectually  to 
prevent  fraud  by  refusing  to  relieve  any  man  or  his  heirs  from 
the  consequences  of  his  own  ?m>ngfril  act"  We  are  therefore 
led  to  believe  that  without  the  statute  the  contract  is  left  by 
common  law  operative  between  the  parties. 

We  are  aware  that  in  Nelli9  v.  ClarJfc,  20  Wend.  24,  the  court, 
citing  the  case  from  Maine,  have  made  the  distinction  between 
executed  and  subsisting  contracts  under  a  statute  very  similar 
to  ours,  and  have  put  their  decision  substantially  upon  the 
grounds  which  have  been  so  well  set  forth  in  the  exhaustive 
and  learned  argument  of  the  defendant's  counsel.  With  great 
respect  for  the  able  court,  the  majority  of  whom  concurred  in 
that  decision,  we  are  unable  to  arrive  at  the  same  conclusion. 
So  frir  as  we  are  informed,  contracts,  fraudulent  as  to  credi- 
tors, have  been  uniformly  treated  by  our  courts  as  not  becom- 
ing thereby  void  between  the  parties;  and  such  is  clearly  the 
spirit  of  our  reported  cases:  Clifford  v.  Ford^  6  Vt  632;  Ccft^ 
ner  v.  Carpenter,  28  Id.  240;  Boutwell  v.  MeClure,  80  Id.  678. 

Judgment  affirmed. 

OoiiTaA.on  Jjf D  OoKTXTAirov  m  Fraud  ov  OBinnoBS  cui  be  sTddad 
by  th«m,  bat  are  binding  upon  the  pertiee  to  them:  SmiA  t.  Orim,  07  Am. 
Dee.  400,  and  note  401;  Owrge  r.  WiUiammm,  72  Id.  203»  and  note  204. 

As  GiNEBAL  Buxj^  PBomBiTiD  OoHTEAOls  ai«  not  proleoied:  MokMf  ▼. 
Cook  67  Am.  Deo.  419;  and  ooiirti  wiU  not  psM  upon  the  Talid^jr  of  iUflfd 
eontraotis  AVMt'r.  Bmrht,  68  U.  449;  AdMA  t.  BmHm.  91  IL  m. 
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Pnm's  Administbatob  v.  Sphkhb. 

[17  GftATTAH.  8&I 

WmmMM  PLAomFV  nr  Osois-BiLL  does  not  object  to  the  nperlol  a 

■Umsr  for  &iliiro  to  make  a  ehurgo  ipeeialiy  wt  up  againat  a  party*  tha 
objootum  will  be  oonaidered  aa  abandoned. 

DmmEM  WILL  NOT  BB  RxYUtsxD  for  error  wbiph  nay  bo  eogreeied  in  tfao 
anbeeqnent  progrees  of  the  eanae. 

Wbbbb  PLAnmvF  Filis  Gboss-bill  to  Test  VALnxiTr  of  Tevbt  Dud 
eat  up  by  def  endant^  and  both  partiea  daim  wtiafiaetion  oat  of  the  mna 
fond,  if  the  deed  la  aoatainedy  yet  plaintifir  ia  entitled  to  an  aoooont  of 
tha  fond;  and  if  npon  anoh  inqnixy  it  ia  found  that  a  portion  of  it  belonga 
to  plain tiffy  then  the  amoont  thereof  shoold  be  deducted  from  the  amoont 
provided  for  in  the  deed  of  traat^  and  in  the  abaence  of  frand,  the  deed 
ahoold  be  held  valid  for  the  reaidne  after  anoh  dednotion. 

taniFF'g  Sals  of  Ukascbrtaznxd  Imtkbbst  of  Dkbtob  in  aa  estate  ia 
void,  and  the  porchaaer,  if  he  goes  into  poaaeasion  under  the  aale,  ia  lia- 
ble to  account  for  all  the  rents,  hirea,  and  profits  of  the  property  while 
in  hia  possession  or  under  hia  oontrol,  and  also  for  the  value  of  any  ol 
the  property  that  may  have  been  add  by  him,  eonverted  to  hia  uae^  or 
lost  by  hia  act  or  willful  de&uilti  But  he  ia  entitled  to  be  xeimbaxwd 
for  the  purohase-money  paid  the  sberiif,  with  intareat  from  the  time  of 
payment. 

Thb  opinion  contains  the  necessary  JbctB. 
OraUany  for  the  appellants. 

By  Court,  Joynes,  J.  The  conrt  is  of  opinion  that  there  is 
no  error  to  the  prejudice  of  the  appellants  in  so  much  of  the 
decree  as  makes  a  provision  by  way  of  settlement  for  the  ap> 
pellee,  Sarah  P.  Spencer.  The  court  is  of  opinion  that  the 
amount  of  said  settlement  ought  not  to  be  abated  by  deduct- 
ing therefrom  the  sum  of  $781.50,  recovered  from  the  estate  of 
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David  R.  Hill  on  account  of  what  was  bequeathed  to  said 
Sarah  P.  Spencer  by  her  father,  William  Hill,  and  by  her 
divided  among  her  children,  because,  though  the  act  of  Mrs. 
Spencer  in  thus  giving  up  that  amount  during  the  progress  of 
this  cause  was  urged  by  the  appellants  in  their  petition  for  a 
rehearing  as  a  ground  of  objection  to  any  settlement  upon  her, 
no  exception  was  filed  by  fiiem  to  the  amended  report  of  the 
commissioner,  made  two  yean  after  the  filing  of  that  petition, 
correcting  other  errors  in  the  former  report  pointed  out  by  the 
petition,  but  taking  no  notice  of  this  objection.  The  objection 
must  therefore  be  considered  as  abandoned  by  the  appellants, 
and  the  court  must  presume  that  it  would  have  been  repelled 
if  it  had  been  insisted  on. 

But  the  court  is  of  opinion  that  there  is  error  in  that  part 
of  the  decree  to  the  prejudice  of  the  appellee,  Sarah  P.  Spencer, 
in  deducting  the  sum  of  sixty  dollars  from  the  amount  re- 
ported by  the  amended  report  as  the  amount  that  ought  to  be 
settled  upon  the  said  Sarah^  which  error,  however,  may  be 
corrected  in  the  subsequent  progress  of  the  oause,  by  decree- 
ing to  her  that  additional  amount,  with  interest  thereon,  and 
does  not  make  it  necessary  to  reverse  the  decree. 

And  the  court  is  further  of  opinion  that  there  is  error  in  so 
much  of  the  decree  as  dismisses  the  cross-bill  of  the  appel- 
lants, for  which  the  cause  should  be  reversed.  The  cross-bill 
was  necessary  to  put  in  issue  the  fairness  and  validity  of  the 
deeds  of  trust  in  favor  of  David  H.  Spencer  and  Greenberry 
Nickels,  and  the  validity  of  David  H.  Spencer's  purchase  at 
the  sale  under  Stone's  fi,  fa.  The  court  is  of  opinicm  that  the 
deed  of  trust  of  David  H.  Spencer  has  not  been  sucoessfnlly 
impeached,  and  that  the  same  must  be  taken  to  be  valid;  and 
that  there  should  be  an  inquiry  by  a  commissioner  whether 
the  one  half  of  William  Spencer's  debt  to  J.  &  O.  Williams, 
claimed  by  Oreenberry  Nickols  in  his  answer,  and  forming 
part  of  the  amount  provided  for  in  his  deed  of  trust,  belonged, 
at  the  date  of  said  deed  of  trust,  to  the  said  Nickols  or  to  the 
appellants,  P.  P.  and  T.  J.  Penn,  administrators  of  Greenville 
Penn,  deceased.  If,  upon  such  inquiry,  it  shall  be  found  that 
the  said  half  of  said  debt  belonged  to  the  said  Greenberry 
Nickols,  then  the  amount  thereof  should  be  deducted  from  the 
amount  of  the  judgment  and  execution  of  the  said  appellants, 
which  should  be  held  valid  only  for  the  residue  after  such 
deduction,  and  the  deed  of  trust  of  said  Greenberry  Nickols 
should  be  held  valid  for  the  whole  amount  provided  for  thereby. 
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But  if,  upon  flttoh  inquiryi  it  shall  be  found  that  the  said  half 
of  said  debt  belonged  to  the  said  appellants,  then  the  amount 
thereof  should  be  deducted  from  the  amount  provided  for  in 
the  deed  of  trust  of  said  Nickels.  And  it  not  appearing  that 
the  aaid  sum  was  included  in  the  amount  provided  for  by  said 
deed  with  any. fraudulent  intent  incase  such  deduction  ^lould 
be  made,  should  not  be  set  aside  altogether,  but  should  be 
held  valid  for  the  residue  after  such  deduction. 

The  court  i&  further  of  opinion  that  the  sale  under  Stone's 
fi.  fa.  of  the  interest  of  William  Spencer  in  the  estate  of  David 
R.  Hill,  deceased,  was  invalid,  upon  the  principles  of  Clough  v. 
Thompscfij  7  Oratt.  26,  and  ought  to  be  set  aside  and  annulled. 
It  does  not  appear  whether  David  H.  Spencer  went  into  pos- 
seesioQ  under  his  porohase  at  the  said  sale,  but  if  he  did,  he 
is  liable  to  account  for  all  the  rents,  hires,  and  other  profits  of 
the  property  embraced  in  said  sale  while  the  same  remained 
in  his  possession  or  under  his  control,  and  also  for  the  value 
of  any  of  the  said  property  that  may  have  been  sold  by  him, 
or  otherwise  converted  to  his  use,  or  lost  by  his  act  or  willful 
default.  He  will  be  entitled  to  be  reimbursed  the  sum  of 
$805,  paid  by  him  to  the  sheriff  as  the  consideration  for  said 
purehase,  with  interest  from  the  time  of  payment,  inasmuch 
as,  in  this  collateral  proceeding.  Stone's  execution  must  be 
held  to  have  been  regular  and  valid;  but  he  is  not  entitled  to 
be  reimbursed  out  of  the  real  estate,  which  is  the  property  of 
said  Sarah  P.  Spencer,  nor  out  of  the  fund  already  settled  or 
lo  be  hereafter  settled  upon  her. 

The  court  is  further  of  opinion  that  the  decree  dismissing 
the  cross-bill  is  also  erroneous  in  not  directing  an  account  of 
the  surplus  of  the  property  in  question  after  satisfying  the 
provision  decreed  to  said  Sarah  P.  Spencer,  though  if  there 
were  no  other  error,  this  might  be  corrected  without  reveraing 
the  decree,  as  was  dosie  in  Marks  v.  HUl^  16  Oratt.  400. 

It  is  therefore  adjodged  and  ordered  that  so  much  of  the 
decree  in  this  cause  as  makes  a  provision  by  way  of  settle* 
ment  for  the  appellee,  Sarah  P.  Spencer,  be  affirmed,  and  that 
the  said  decree  be  in  all  other  things  reversed  and  annulled; 
and  that  the  appellees,  who  are  personal  representatives,  out 
of  the  assets  in  their  hands  respectively,  and  the  other  appel- 
lees, out  of  their  own  estates  respectively,  pay  to  the  appel- 
lants their  costs  about  their  appeal  expended.  And  the  cause 
is  remanded  to  the  curcuit  court  for  further  proceedings,  aor 
cording  to  the  foregoing  opinion  and  decree. 

Decree  reversed. 
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WmBS  Report  or  GoMMiaGDroinn  n  hot  Exgeftbd  to,  dbjeetiim  tharelo 
li  thereby  waived,  and  it  ceimot  be  impeached,  either  at  the  hearing  of  the 
ca«ae  or  in  the  appelUte  coart,  except  for  errora  apparent  en  its  face:  Wmd 
T.  Ward^  21  W.  Va.  271;  WyaU  t.  Thampmm,  10  Id.  661;  Hpmam,  Mmm,  S 
Co.  T.  SmUhf  10  Id.  317,  all  citing  the  principal  case. 

Rights  of  PmtcHiJna  wdkb  Void  Bmwtiow  Saijb:  Brndt  t.  €U<  41 
Am.  Dec  226;  Bmoard  r.  Ncfik,  61  Id.  760;  Oeogktgm  t.  DUio,  74  U.  41^ 
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DmuBBER  TO  Etidkkcs  Admitb  Eykst  Fact  which  may  be  &ir^  In- 
ferred from  it,  as  well  as  all  facts  directly  proved  by  it^    Bat  only 
infemces  can  be  drawn  by  the  court  as  the  jury  mii^t  fairly  and 
soaahly  have  inferred  from  snoh  evidence  if  they  had  been  allowed  to 
i^onit. 

Wheh  Collision  Happkns  on  Dark  Night  between  a  steamer  and »  sail* 
ing  vessel,  the  mere  fact  of  snch  collision  raises  no  preenmption  of  ne^^* 
genoe  against  the  steamer,  in  the  abeenoe  of  proof  to  the  contrary,  and 
is  not  soffident  in  itself  to  make  her  lisUe.  Bat  if  snch  oolliaion  ocean 
in  the  daytinis^  and  in  good  weather,  it  may  bereasonahly  presamod  tbaft 
it  was  occBsioned  by  her  fanlt. 

Wbhn  Collision  Oooubs  in  Night-tdu  between  a  steamer  snd  »  sailing 
vessel,  it  will  be  presamed,  in  the  absence  of  proof  to  the  contrary, 
that  the  steamer  kept  the  proper  lookoat,  and  showed  the  proper  nom- 
ber  and  deaoriptioa  of  lights. 

Wmur  nr  Collision  of  Vbsxls,  the  negligence  of  the  injured  vessel  co»- 
tribntes  to  prodnce  the  injury  so  that  it  results  directly  from  the  ne|^« 
genoe  or  fault  of  both  vessels,  the  common  law  does  not  divide  the  Umb^ 
bat  leaves  it  where  it  falls.  In  admiral^,  however,  where  sack  »  ease  is 
presented,  the  loss  is  equally  divided  between  the  vesssls. 

The  opinion  contains  the  facts. 
TcLzeweli  Taylor^  for  the  appellant. 
Ifyisrs  Fisher^  for  the  appellees. 

By  Court,  Joynbs,  J.  The  gravamen  of  this  action  is  negll« 
genoe  on  the  part  of  the  defendants,  through  their  agents  and 
aenrants,  in  the  management  of  their  steamer,  which  is  alleged 
to  have  been  the  canse  of  the  collision  by  which  the  plaintiflTs 
•ohooner  was  sunk.  Unless  such  negligence  existed  and  was 
the  cause  of  the  collision,  the  action  cannot  be  sustained. 

There  is  no  direct  evidence  on  this  subject.  The  evidence 
does  not  show  whether  the  steamer  did  or  did  not  keep  a 
proper  lookout,  or  whether  she  did  or  did  not  show  proper 
lights,  nor  how  she  was  navigated  or  otherwise  managed 
before  or  at  the  moment  of  the  collision.    The  only  witness 
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examined  proved  nothing  as  to  any  of  these  pomts,  and  was 
not  interrelated  in  respect  to  them,  or  any  of  them. 

It  was,  however,  contended  in  the  argument,  that  while  there 
is  no  direct  proof  of  negligence  on  the  part  of  those  in  charge 
of  the  steamer,  such  negligence  ought  to  be  inferred  firom  the 
evidence. 

It  is  undoubtedly  true  that  the  defendants  in  the  court  below, 
by  demurring  to  the  evidence,  admitted  every  fact  that  might 
fairly  be  inferred  firom  the  evidence  of  the  plaintiffs,  as  well 
as  all  such  as  were  directly  proved  by  it.  And  as  was  said 
by  Judge  Stanard  in  Ware  v.  Stephevianj  10  Leigh,  165,  "in 
determining  the  facts  inferable,  inferences  most  favorable  to 
the  demurrer  will  be  made,  in  cases  in  which  there  is  grave 
doubt  which  of  two  or  more  inferences  shall  be  deduced.  In 
such  cases  it  would  not  be  sufficient  that  the  mind  of  the  court 
should  incline  to  the  inference  favorable  to  the  demurrant  to 
justify  it  in  making  that  inference  the  ground  of  its  judgment 
Unless  there  be  a  decided  preponderance  of  probability  or  rea- 
son against  the  inference  that  might  be  made  in  favor  of  the 
demurrer,  such  inference  ought  to  be  made."  But  while  the 
rule  is  thus  favorable  to  the  party  whose  evidence  has,  by 
the  demurrer,  been  withdrawn  firom  the  consideration  of  the 
jury,  it  must  be  borne  in  mind  that  he  is  not  entitled  to  claim 
that  more  shall  be  inferred  firom  his  evidence  by  the  court 
than  the  jury  might  fairly  and  reasonably  have  inferred  fifom 
it  if  they  had  been  allowed  to  pass  upon  it:  Oreen  v.  Judith^ 
6  Rand.  1;  Hanebrwgh  v.  Thorn,  8  Leigh,  146;  J\Ut  v.  Slaughter^ 
6  Gratt  864. 

The  question  therefore  is,  whether  it  can  be  fedrly  and 
reasonably  inferred  fix>m  the  evidence  in  this  cause  that  the 
ooUision  in  question  was  occasioned  by  negligence  and  want 
^of  care  on  the  part  of  those  who  were  in  charge  of  the  defend- 
ant's steamer. 

It  was  argued  in  the  first  place  that  in  every  case  of  a  col- 
lision between  a  steamer  and  a  sailing  vessel  it  is  reasonable 
to  presume,  in  the  absence  of  any  proof  to  the  contrary,  that 
it  was  occasioned  by  the  fault  of  the  steamer.  When  the  col- 
lision happens  in  the  daytime,  and  in  good  weather,  such  a 
presumption  might  not  be  unreasonable  in  most  cases,  in  con- 
sequence of  the  facility  of  controlling  the  movements  of  the 
steamer,  and  the  probability  that  a  collision  would  not  happen 
under  such  circumstances  without  some  fault  on  her  part.  It 
is  held  by  the  supreme  court  of  the  United  States  that  the 
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"mere  fact  that  one  yeseel  strikes  and  damages  another  doea 
not  of  itself  make  her  liable  for  the  injury,  and  that  the  Aftl^T^jon 
must  in  some  degree  be  oocasioned  by  her  feuilt^':  Brig  James 
Gray  y.  Ship  John  FroMr^  21  How*  184;  Union  SieamAip  Co, 
V.  New  Yvrk  and  Virginia  SUamMp.  Co.,  .24  Id.  313;  Morning 
Light,  2  Wall.  650.  But  it  is  also  held  by  the  same  court  thai 
where  a  collision  oconrs  between  a  steamer  and  a  sailing  Tea- 
sel, where  the  steamer  could  see  the  sailing  vessel  in  time,  th» 
steamer  will  be  prima  facie  chargeable  with  fault  for  not  taking 
the  precautions  necessai^  to  avoid  the  colliaion:  Steamer  Oregom 
V,  Rocca,  18  How.  670;  New  York  and  Liverpool  United  States 
Mail  Steamship  Co.  v.  RumbaUy  21  Id.  372;  Propeller  Geneeees 
Chief  V.  Fitzhugh,  12  Id.  443. 

But  even  if  the  owner  of  the  sailing  vessel  could  recover  in 
such  a  case  merely  upon  proof  of  the  fact  of  coUision,  and 
without  any  other  evidence  of  n^Mgence  or  fault  on  the  pari 
of  the  steamer,  as  to  which  I  am  not  called  upon  to  give  an 
opinion,  I  think  such  a  rule  cannot  be  applied  to  the  preseni 
case.  The  collision  in  this  case  occurred  on  a  dark  nighty 
described  by  the  witness  as  "  thick  and  foggy,"  and  mighi 
well  have  happened  without  any  fault  or  want  of  care  on  the 
part  of  either  vessel:  Morning  Light j  2  WalL  550.  In  such  a 
case,  the  mere  fact  of  collision  does  not  raise  a  presumption 
of  negligence  against  the  steamer,  and  is  not  therefiote  suffi* 
cient  of  itself  to  make  her  liable. 

Again,  it  is  argued  that  as  the  drfendants  did  not  prove 
that  the  steamer  kept  the  proper  lookout,  and  showed  the 
proper  number  and  description  of  lights,  it  ought  to  be  pre- 
sumed against  them  that  they  could  not  do  so,  and  that  in 
point  of  fact  she  did  not  have  the  lookout  or  the  lights. 

Now,  every  steamer  is  required  by  act  of  Congress,  under 
heavy  penalties,  to  show  at  night  lights  of  prescribed  color 
and  in  prescribed  parts  of  the  vessel.  And  so  by  the  rules  of 
navigation,  which  are  rigidly  enforced  by  the  courts  of  ad* 
miralty,  every  such  vessel  is  reqxiired  to  keep  a  lookout  in  the 
night-time,  whose  sole  business  it  shall  be  to  look  for  dangers 
ahead,  and  so  posted  as  to  enable  him  best  to  perform  that 
duty.  The  omission  of  these  precautions  not  only  involves  a 
gross  dereliction  of  duty  to  the  owners  of  the  ship  and  cargo^ 
but  a  violation  of  law,  and  a  liabilitjr  to  heavy  penalties,  and 
argues  an  indifference  on  the  part  of  the  master  to  hie 
own  interests  and  safety.  In  the  absence  of  all  proof  on  the 
subject,  it  must  be  presumed,  in  accordance  with  weU-eatab* 
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liflhed  principleSy  that  duties  thus  enjoined  have  not  been 
oeglected,  but  have  been  performed. 

If  the  defendants  bad  gone  into  evidence  in  detail  to  repel 
the  imputation  of  negligence  by  proving  that  their  vessel  was 
properly  managed,  the  failure  to  prove  that  she  kept  the  proper 
lookout  and  showed  the  requisite  number  and  description  of 
lights,  would  justly  have  given  rise  to  the  inference  that  she 
had  not  done  so.  These  are  the  precautions  specially  devised 
and  enjoined  by  law  and  usage  to  guard  against  the  danger  of 
collision  in  the  night-time.  And  it  is  hardly  to  be  believed 
«hat  a  party  attempting  to  defend  himself  by  detailed  evi- 
dence against  responsibility  for  such  a  collision  would  fail  to 
prove  that  he  had  adopted  these  common  and  necessary  pre- 
cautions, if  he  had  really  done  so.  The  failure  to  adduce  this 
evidence  under  such  circumstances  might  well  be  deemed 
sufficient  to  overcome  the  presumption  that  the  duties  en- 
joined by  law  and  usage  had  been  duly  observed.  But  in  the 
present  case,  the  defendants  did  not  go  into  evidence  to  prove 
that  their  steamer  was  properly  managed.  They  produced  no 
evidence  at  all,  but  believing  that  the  plaintiffs  had  failed  to 
make  out  their  case,  demurred  to  their  evidence  as  insufficient. 
The  failure  of  the  defendants  under  such  circumstances  to 
prove  that  the  steamer  kept  the  lookout  and  showed  the 
lights  required  by  law  and  usage  cannot  give  rise  to  any  un- 
fiBivorable  inference,  and  leaves  the  presumption  in  their  favor 
in  full  force. 

Upon  the  whole,  I  am  of  opinion  that  the  evidence  does  not 
establish  that  the  collision  was  the  result  of  negligence  or 
want  of  due  care  on  the  part  of  those  in  charge  of  the  steamer, 
and  that  therefore  the  judgment  should  be  reversed,  and  judg- 
ment rendered  in  favor  of  the  plaintiffs  in  ent>r. 

The  case  being  thus  disposed  of,  it  is  unnecessary  to  con- 
sider whether  there  was  any  negligence  on  the  part  of  those 
in  charge  of  the  schooner,  or  to  discuss  the  principles  applica- 
ble to  the  case  of  damage  resulting  from  the  mutual  and  con- 
current fault  of  both  parties.  It  is  proper  to  say,  however, 
that  the  admiralty  rule  adopted  by  the  court  below,  by  which 
the  loss  in  such  a  case  is  divided  equally  between  the  parties, 
does  not  prevail  in  the  courts  of  common  law,  and  is  incon- 
sistent with  common-law  principles.  When  the  negligence  or 
fault  of  the  injured  vessel  contributes  to  produce  the  injury, 
80  that  the  injury  results  directly  from  the  negligence  or  faidt 
of  both  vessels,  the  common  law  does  not  undertake  to  say 
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how  much  of  it  is  due  to  one,  and  how  much  to  the  other,  and 
leaves  the  loss  where  it  falls:  DoweU  y.  Steam  Navigation  Co^ 
6  El.  &  B.,  85  Eng.  Com.  L.,  195;  Tuffy.  Warmany  6  Com.  B^ 
N.  S.,  94  Eng.  Com.  L.,  573;  WitherUy  v.  RegenV$  Canal  Co^ 
12  Com.  B.,  N.  S.,  104  Eng.  Com.  L.,  2;  Rathbun  ▼.  Payne^ 
19  Wend.  399;  Broadwell  v.  Swigert^  7  B.  Mon.  39  [45  Am. 
Dec.  47];  Simpson  y.  Hand,  6  Whart.  311  [36  Am.  Dec  881]; 
Baker  y.  Lewie,  33  Pa.  St.  301  [75  Am.  Dec.  598]. 

The  other  judges  concurred  in  the  opinion  of  JoTmUy  J. 

Judgment  reyersed,  and  entered  for  the  defendants  in  Am 
oourt  below. 


DvMUBRUt  TO  ErmKKCK  admitB  erery  faot  wliibh  the  jury  might  pvo^ 
•rly  infer  from  the  eridenoe:  MdDnleif  t.  iidOrtgor^  81  Am.  Doa.  i89^  «al 
Bote  635;  DwoU  t.  Stdmr^  63  Id.  M7|  TnM  t.  Va.  S  Tmiu  R.  R.  On.,  0 
Oratt  633-640;  i?fcA«Nowl  efo.  i?.  i?.  Co.  ▼.  Jfoof«,  78  Va.  97|  OlarVe  AdnCr  t. 
B.  A  D.  R.  R.  Co.,  IB  Id.  713;  all  the  Virgmia  cMee  oitiag  the  fmOgti 
ease  to  the  above  point. 

PRnUMFTION  A8  TO  FaULT  OB  KBaLXOBKCB  in  CBMl  ol  ^""W****—  llOtWei 

reseeli:  Note  to  Brwdwea  y.  Swigeri,  46  Am.  Deo.  64,  66. 

DuTT  or  VissBL  nr  BxHiBrmro  Pbopxb  Liohti:  Note  to  BroathM  ▼• 
Strigeri,  46  Am.  Deo.  65. 

Admualtt  Rdlb  as  to  Daicaou  when  both  ▼eeieli  aie  at  iMilt  ■■  te 
the  coUieion:  Note  to  BrwdweU  t.  S^aigori,  46  Am.  Deo.  61,  62;  Kn^wttm  ▼. 
Hafsfirrd,  62  Id.'  649. 

Ck>MMON-LAW  Rulb  A3  TO  Damagii  where  both  ▼eeieli  are  at  faolt  ia 
ease  of  ooUinon:  Note  to  BroadweU  t.  Swigeri,  46  Am.  Dee.  68;  KmmUm  t. 
Sat/ord,  62  Id.  649;  Sieamb^tU  Feurmer  ▼.  MdOram^  0S  Id.  718|  iUone  t. 
Wigglm  Ferr^  Co.,  72  Id.  247;  Bahtr  t.  Xewiip  76  U.  68ii 
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COURT    OP  APPEALS 

WEST  VIRGINIA. 


Pox  V.  Jones  and  Wife. 

fl  Wxtr  YnMiBTiA,  aOkJ 

DEWiTBHi  BzcKFTiD  TO  AB  F1B8T  Taexs  may  be  retakfln  witlioat  a  ip^ 
oial  order  of  court  to  that  effect. 

OBjxonoN  TO  GoMFXTBMcnr  OF  W1TNIS8  on  ground  of  relation  of  hoabaad 
and  wife  will  not  be  noticed  when  the  record  does  not  diicloee  that  each 
relation  exiBts. 

OxvT  or  Bonds  rROM  Husband  to  Wm  perfected  by  deUrery  though  reid 
at  law,  18  valid  in  equity  if  not  unreasonable  in  its  proviaionfl  nor  in  ooi^ 
flict  with  the  daims  of  creditors  and  founded  upon  a  maritoriona  consid* 
eratioQ* 

Husband  may  Makb  Pboper  Gdt  ob  Ssrlbmbnt  npon  hia  wife,  either 
with  or  without  the  intervention  of  a  trustee. 

Husband  hat  Makb  Srtlkmbnt  upon  Warn,  whether  tha  aetata  is  da- 
rived  from  him  or  from  a  stranger,  and  if  no  tmstee  is  appointed,  tha 
husband  during  his  lifetime  will  be  treated  as  the  trustee^  and  in  tha 
event  of  hia  death,  his  executor  or  administrator  as  to  siaoh  estate  will 
be  treated  as  tmstee  for  the  wife,  and  enjoined  from  making  any  legal 
dispodtion  ol  the  property  in  contravention  of  the  trust. 

Ho  Pabticulab  Fobm  or  Wobds  is  Kbobssabt  to  create  a  separate  estate 
in  the  wife. 

Spbisal  A1J.IQAT10N  IN  Bill  that  there  are  no  debts  against  an  estate 
which  prevents  the  recovery  sought,  if  uncontradicted,  though  not  ad- 
mitted by  the  answer  of  the  administrator,  must  be  taken  to  be  such 
admission  ol  assets  as  to  supersede  the  necessity  of  further  proof  upos 
the  subject. 

Suit  against  Fox  as  administrator  of  James  Wilkinson,  bj 
Jones  and  his  wife,  Mary,  to  recover  certain  bonds  given  and 
delivered  to  said  Mary  as  a  settlement  while  she  was  the  wiCs 
of  said  Wilkinson.    Other  facts  appear  from  the  o] 

H.  B,  Smith,  for  the  appellant. 

0,  H.  Lee,  for  the  appellees. 
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By  Court,  Habbisoh,  J.  1.  The  court  is  of  opinion  that 
the  exceptions  to  the  depositions  of  Mary  Fox  and  Mary  Slack, 
because  they  were  retaken  without  special  permission  from  the 
court,  are  not  well  taken.  Although,  as  a  general  principle  or 
rule  of  practice,  a  deposition  once  taken  in  a  cause  cannot  be 
retaken  without  a  special  order  of  the  court  to  that  effect,  yet 
the  fact  that  the  depositions  as  first  taken  in  this  case  were 
then  excepted  to  constitutes  an  exoeption  to  the  rule,  and 
fully  authorized  the  second  taking.  A  party  who  has  taken  a 
deposition  which  is  excepted  to  for  any  formal  objection  is 
not  compelled  to  wait  the  action  of  the  court  on  such  objeo- 
tion,  by  which  (if  the  exception  were  sustained)  he  might  not 
only  be  delayed,  but  even  deprived  entirely  of  the  testimony 
of  the  witness  should  he  die  pending  the  question*  He  may 
therefore  well  assume,  if  he  chooses,  that  the  objection  waa 
properly  taken,  and  proceed  at  once  to  remove  it  by  taking 
the  deposition  de  novo, 

^  2.  The  court  is  of  opinion  that  there  is  nothing  in  the  record 
which  shows  that  Mrs.  Fox  was  the  wife  of  the  appellant,  and 
therefore  the  objection  to  her  competency  as  a  witness,  grow- 
ing out  of  the  fact  of  that  relation,  is  not  properly  a  question 
before  the  court. 

The  court  is  farther  of  opinion  from  the  evidence  that  the 
bonds  in  question,  although  void  as  such  at  law,  were  a  valid 
gift  in  equity  from  James  Wilkinson  to  the  female  appellee, 
who  was  then  his  wife;  that  the  gift  was  perfected  by  delivery; 
that  it  was  not  unreasonable  in  its  provisions,  nor  in  conflict 
with  the  claim  of  any  creditors,  and  that  it  was  foimded  upon 
a  meritorious  consideration,  which  has  been  frequently  recog- 
nized and  sustained  in  a  court  of  equity:  See  2  Story's  Eq. 
Jur.,  sees.  1874, 1375;  Board  v.  Board,  1  Atk.  72;  Walker  ▼. 
Hodge,  2  Swanst.  106,  107;  Lucas  v.  Lucas,  1  Atk.  270,  271. 

The  court  is  further  of  opinion  that  the  right  of  a  husband, 
either  with  or  without  the  intervention  of  a  trustee,  to  make  a 
proper  gift  or  settlement  on  his  wife,  is  well  established:  2 
Story's  Bq.  Jur.,  sec.  1380,  and  the  numerous  authorities  there 
cited  in  note  2.  Whether  the  estate  is  derived  from  him  or 
from  a  stranger,  the  husband  during  his  lifetime  (if  no  other 
has  been  appointed)  will  be  treated  as  a  trustee  for  her  bene- 
fit; and  in  the  event  of  his  death,  ^tiood  all  separate  personal 
estate  derived  from  him  during  his  lifetime,  and  which  prop* 
erly  belongs  to  the  wife  in  equity,  his  executors  or  adminis- 
trators will  be  treated  as  a  trustee  for  the  wife,  and 
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from  making  any  legal  dispofiition  of  the  property  in  contra- 
vention of  the  trust. 

No  particular  form  of  words  is  necessary  to  create  a  separate 
estate  in  the  wife:  Clancy  on  Husband  and  Wife,  262;  Bright 
on  Husband  and  Wife,  c.  8,  seo.  21;  Taylor  v.  Stone^  13  Smedes 
&  M.  655.  Although  the  evidence  might  have  been  stronger 
upon  both  points,  yet  the  court  is  of  opinion  that  both  the  fact 
and  the  identity  of  this  gift  are  sufficiently  established  in  this 
case  to  entitle  the  wife  to  her  recovery. 

Without  undertaking  to  settle  in  this  case  how  far  the  alle- 
gations of  a  bill  neither  admitted  nor  denied  in  the  answer  are 
to  be  taken  to  be  true  upon  the  hearing,  the  court  is  of  opinion 
that  the  special  allegation  in  this  bill,  that  there  are  no  debts 
against  the  estate  of  the  decedent  to  prevent  the  particular 
recovery  which  is  sought  for,  uncontradicted  (although  unad- 
mitted) by  the  answer  of  the  administrator,  whose  duty  it  is 
to  protect  the  estate  for  creditors,  and  who  would  be  guilty  of 
a  devastavit  if  he  did  not,  must  be  taken  to  be  such  admission 
of  assets  (at  least  as  to  him)  as  to  supersede  the  necessity  of  any 
further  proof  upon  the  subject.  There  is  no  legal  presumption 
of  indebtedness  which  precludes  the  recognition  of  this  gift, 
until  an  account  is  taken.  The  executor  or  administrator,  if 
he  chooses,  may  waive  the  necessity  and  expense  of  such  an 
account.  The  plaintiff,  upon  alleging,  as  she  did  in  this  case, 
that  there  were  no  creditors  to  dispute  her  claim,  affirmed  a 
negative  proposition  which  she  was  not  required  to  disprove, 
at  least  until  denied  or  the  contrary  was  asserted  by  the  ad- 
ministrator or  some  other  party  in  interest, — which  would 
have  constituted  affirmative  matter  to  be  established  by  a 
special  account  or  other  proof.  The  administrator  not  deny- 
ing this  material  allegation  must  be  taken  to  have  admit- 
ted it. 

For  these  reasons,  the  decree  of  the  court  below  must  be 
affirmed,  with  costs  de  bowia  testatoria  against  the  appellant  in 
this  court 


Qm  imoM  HuBBAKD  TO  Win  will  be  rattained  In  •qvity  if  the  righto  ol 
xsrediton  do  not  intervene:  Demmg  r,  WHlkmu,  68  Am*  Dec  386,  and  nots 
Z92;  Sprkig  ▼.  Hiffii,  89  Id.  6S7. 

HvsBAim  KAT  Make  Gnr  oa  Qmast  to  Wm,  l^  oonveying  to  hm 
directly  withoat  the  interrentioa  of  a  tnutee:  Storf  v.  ManhaM,  76  Am. 
I>eo.  106^  and  note  108;  note  to  8mUh  v.  SktAcm,  67  Id.  929$  WOdmr  v. 
Brooki,  88  Id.  49,  and  note. 
AM.  Dia  Vol.  Xd— 2& 
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No  PABTIODLA&  FoBM  or  W0BD8  is  neoessary  to  ci-eate  a  oeparate  ostelo 
in  the  wife:  Oaine^s  AdnCx  t.  Pow^  79  Am.  Dea  658»  and  note  665- 

AxuMAZiovs  Di  Bill  hot  Dknixd  is  Ahswui  matt  be  taken  to  bo  traot 
OfWUUmt  T.  OoHtr^  84  Aol  Deo.  2801 


M0BBI8  V.  Joseph. 

[1  WBsr  VtnomA,  9D6*] 

Ikusm  DB  Soir  Tost  n  Hs  who  of  his  own  Mtfaority  enten  Into  the 
poaeearion  or  aeromee  the  management  of  property  whioh  belooge  beno- 
fiotally  to  another.  He  ie  eabjeot  to  the  nme  mles  and  remediee  as  other 
oonstmotiTe  trostees. 

Oss  Who  Assuicsb  MAirAosiisnT  and  Costbol  of  Lakd  of  Anothsb 
thereby  oonstitntes  himself  the  trustee  of  the  owner,  and  can  do  nothing 
prejudicial  to  the  interests  of  snch  owner  while  sach  relations  ezisk 
He  cannot  acquire  title  to  the  land  at  tax  sale  for  a  delinquency  whioh 
occurred  while  he  had  control,  although  the  fidnoiary  relation  may  ha?* 
ceased  at  the  time  of  the  sale. 

The  opinion  contains  the  facts. 

0.  H,  Leej  for  the  appellant. 

/.  Jf.  £itopften«on,  for  the  appellee. 

By  Court,  Habbison,  J.  The  only  question  fiedrly  arising  in 
this  case  is  that  of  fraud  on  the  part  of  the  appellant  The 
appellee  filed  his  bill  of  injunction  in  the  circuit  court  of 
Tyler  County.  The  facts  in  the  case  are,  in  substance,  that 
Morris,  the  appellant,  in  the  year  1844  acted  as  the  general 
agent  of  one  Lefever  (who  left  the  country  in  1843,  and  had  not 
since  been  heard  of),  under  whose  title  the  appellee  claimed; 
that  in  the  same  year  the  appellant  rented  to  Vamer  the  tract 
of  one  hundred  acres  of  land  in  controversy  in  this  causey 
and  received  the  rent;  that  the  land  was  returned  delinquent 
for  non-payment  of  taxes  thereon  for  the  year  1845,  amounting 
to  fifty  cents,  and  was  sold  in  October,  1845,  for  that  delin- 
quency, and  purchased  by  the  appellant  for  his*  own  use  and 
benefit;  that  he  obtained  a  deed  from  the  clerk  and  brought 
ejectment  to  recover  of  appellee  the  land;  that  judgment  was 
rendered  by  default;  that  the  land  in  controversy  was  sold  in 
the  year  1844  or  1845,  under  a  decree  of  the  circuit  court  ol 
Tyler  County,  for  the  debts  of  Liefever,  and  the  appellee  held 
it  as  derivative  purchaser  under  that  sale.  The  appellee 
alleged  in  his  bill  that  the  action  of  the  appellant  in  the 
premises  was  fraudulent  as  to  him,  and  therefore  the  pur- 
chase should  be  held  to  be  for  the  benefit  of  Lefever  and  hif 
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alienees,  and  prayed  an  injunction  to  the  judgment,  which  was 
granted,  and  by  subsequent  decree  perpetuated. 

A  trustee  de  son  tort  is  he  who  of  his  own  authority  enters 
into  the  possession  or  assumes  the  management  of  property 
which  belongs  beneficially  to  another:  Hill  on  Trustees,  246, 
and  notes;  and  he  is  subject  to  the  same  rules  and  remedies 
as  other  constructive  trustees:  Id.  247. 

The  appellant  in  his  answer  states  that  he  assumed  the' 
management  of  the  property  in  controversy,  being  the  relative 
of  Lefever's  wife.  He  told  the  witness  Vamer  that  he  had 
authority  to  rent  it.  He  received  the  rent  and  disposed  of  it; 
he  managed,  controlled,  and  disposed  of  other  property  of  Le- 
fever.  He  said  to  the  witness  Doak  that  he  had  all  of  Le- 
fever's  business  to  adjust.  The  testimony  of  Doak  and  Ankron 
proves  that  he  attended  to  Lefever's  business  generally. 

We  are  of  opinion  that  the  appellant  was  the  trustee  and 
agent  of  Lefever.  Having  undertaken  the  management  of 
Lefever's  property,  we  think  he  should  not  have  neglected  a 
matter  so  essential  to  the  interests  of  his  cestui  que  trust  and 
principal  as  the  preservation  of  his  right  to  the  land  by  pay- 
ment of  taxes  on  it.  He  should  have  acted  in  relation  to  it 
with  reasonable  diligence:  2  Story's  Eq.  Jur.,  sec.  1275. 

Whether  he  would  be  liable  in  damages  for  this  neglect  or 
not,  surely  it  would  be  inequitable  to  permit  him  to  become 
the  absolute  owner  of  a  tract  of  one  hundred  acres  of  land  for 
the  sum  of  fifty-five  cents,  on  a  delinquency  which  occurred 
in  the  very  year  in  which  he  was  renting  it  and  receiving  the 
^  rents.    Although  the  fiduciary  relation  may  have  ceased  at 

the  time  of  the  delinquent  sale,  yet  that  sale  was  occasioned 
by  his  wrong,  and  he  at  least  should  not  be  allowed  to  profit 
by  it:  1  Story's  Eq.  Jur.,  sees.  321,  322. 

We  think  the  decree  of  the  court  below  is  right,  and  the 
^  same  is  affirmed. 

Decree  affirmed,  with  damages. 

^  0ns  Who  Ukdxbtakss  to  Act  as  Aom  for  another  mdboI  ftoqiiu*  the 

property  for  his  own  benefit^  and  on  taking  a  conTeyanoe  in  his  own  name 
wiU  be  adjudged  to  hold  it  in  tmst  to  his  prinoipal:  SwtU  t.  JacoAa^  31  Am. 
Deo.  252;  and  note  250.  That  a  trustee  cannot  become  the  porohaser  of  the 
tmst  proper^,  see  BritfMiT.  JSTom^,  73  Id.  497;  H<ffmame^  Oa.  ▼.  Om^bir' 
hmd  ete.  Oo,t  11  Id.  811,  and  notes  to  these  cases. 

.  Tbostb  OAinroT  'Bmxntm  Pubohasib  or  Tbur  Pnoponrr  at  tuc  nk 

'  thereof :  Note  to  BUs  T.  iJoioe,  15  Am.  Deo.  690.    So  the  agent  of  the  owmv 

of  land  oaanot  aoqnire  a  tax  title  to  the  land  for  whieh  he  is  agent:  JBMn  t. 

Wood»^  27  W.  Va.  6S,  citing  the  prinoipal  case. 
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SUPREME   COTTRT 
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BtiiWif.KT  V.  Ph(bnix  Insuranob  Gompaht. 

[9D  WktoovBUf,  90ft.] 
FnoDBHT. — Govt  <nr  Wbirxn  Posnov  or  OnoB  Posjoib 

ID   BE   Gimr    BT  A«R7]IXD»   WITH  NoiIOB  OF  LOflH,  CoaKITWTJB  CoH- 

MliOH  Pbbgkdmmt  in  Fibb  Insubanoe  Poliot,  without  the  perf omi- 
■Boe  of  which,  If  not  waived  by  the  oompeny,  no  reoorery  oen  be  had 
«n  the  policy,  where  it  provides  that  in  caae  of  loaa  the  aasored  ahall 
give  immediate  notioe,  and  as  soon  as  possible  render  nnder  oath  a 
partJonlar  aoooont  of  sneh  los%  "stating  whether  any  and  what  other 
iBsnranoe  has  been  made  on  the  said  property,  giving  oopies  of  the  writ- 
ten portums  of  all  polioias  thereon." 
OnufvioN  Pbbobdbrt  a  Vom  LfsirBAKaB  PoLnnr  BaqunBoio  Covt  of 
Wbrtbi  PoBffMom  OF  OnoB  Pbuam  to  bb  GiVBir  bt  AflBUBBD 
WBEH  NonoB  OF  Lo8i  u  NOT  OoMFUBD  WITH  SO  ss  to  rsndsr  the  com- 
pany liable,  where  the  assured  made  an  affidavit  of  lo8%  stating  that 
*'there  were  three  hnndred  dollars  additional  insnrance  made  on  the 
property,  vis.:  a  pdli<7  believed  to  be  dated  January  27,  1663;  and  num- 
bered 6786,  in  the  Mechanios'  ICntnal  of  Milwaukee,  Wisoonsin,  on  the 
hntlding ";  snd  that  the  assoiod  was  nnable  to  furnish  a  written  oopy 
ttiereo^  because  the  pdioy  had  been  mislaid  and  the  ooaqpany  had  no 
rsoQid  of  tiis  wiitlsa  part  of  it* 

Action  against  ihe  Phcenix  Insurance  Company  of  Hart> 
finrdy  Conneottcnt,  on  an  insorance  policy  iosned  to  the  plain- 
tiff De  DemoFy  on  hig  property,  and  payable  in  part  to  the 
other  plaintiflh^  Joseph  and  William  Blakeley.  llie  turning- 
point  of  the  case  both  in  the  lower  and  upper  court  is  shown 
in  the  opinion.  The  lower  court  held  that  the  requirement  in 
the  policy  sued  on,  in  respect  to  giving  a  copy  of  the  written 
portion  of  any  other  policy  upon  the  property,  was  a  condi- 
tion precedent  to  plaintiffs'  right  of  recoveiy,  that  the  same 


f 
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had  not'  been  waived  hj  defendant,  and  rendered  jndgi 
for  the  defendant.    Plaintiflfs  appealed. 

A.  C.  Frazevj  for  the  appellants. 
Matt  H.  Carpenter  J  for  the  respondent. 

By  Court,  Downer,  J.  The-  policy  of  insnranoe  pxorides 
that  in  case  of  loss  "Ae  assured  shall  forthwith  give  notice  of 
said  loss  to  the  said  company,  and  as  soon  after  as  possible 
render  a  particular  account  of  such  loss,  signed  and  sworn  to 
by  them,  stating  whether  any  and  what  other  insurance  has 
been  made  on  the  said  property,  giving  copies  of  the  written 
portions  of  all  policies  thereon."  The  insured  in  his  aflSdavit 
of  the  loss  states:  "There  were  three  hundred  dollars  addi- 
tional insurance  made  thereon  by  the  following  company,  viz.: 
a  policy  believed  to  be  dated  January  27, 1863,  and  numbered 
6736,  in  the  Mechanics'  Mutual  of  Milwaukee,  Wisconsin,  on 
the  building;  that  he  is  unable  to  furnish  a  written  copy 
thereof,  the  policy  having  been  mislaid;  and  the  secretary  of 
the  company  says  he  has  no  record  of  the  written  part  of  said 
policy." 

It  is  insisted  that  the  insured  should  have  given  under  oath| 
as  part  of  the  preliminary  proofs,  a  copy  of  the  written  portion 
of  the  policy  for  three  hundred  dollars;  and  that  he  not  hav- 
ing done  this,  the  plaintiffs  cannot  recover.  It  seems  to  us 
that  this  position  is  well  taken.  The  giving  of  the  copy  was 
a  condition  precedent.  The  counsel  for  the  plaintiffs  has  very 
ingeniously  argued  that  the  words  requiring  the  copy  only 
pointed  out  one  of  the  modes  in  which  information  of  the  ad- 
ditional insurance  has  been  made  on  the  property;  and  in 
making  this  statement  he  may  give  all  the  injformation  which 
the  copy  of  the  written  portion  of  the  policy  would  contain. 
But  it  does  not  follow  that  there  is  not  in  any  case  any  ad- 
vantage to  the  company  from  the  clause  requiring  the  copy. 
We  see  not  why  the  company  may  not  make  it  a  condition 
precedent  that  the  information  shall  be  given  in  a  particular 
mode,  even  though  it  adopted  an  arbitrary,  and  as  it  might 
appear  to  us  a  useless,  rule.  It  is  not  oui  province  to  make 
conditions  or  agreements  for  the  parties,  but  so  to  construe 
those  made  by  themselves  as  not  to  fritter  away  the  rights  of 
either  party.  It  appears  to  us  that  the  provision  requiring 
the  copy  is  an  important  one.  It  practically  requires  the  in- 
sured to  see  and  examine  the  policy  just  before  or  at  the  time 
of  making  the  oath.    Without  that  provision  the  afBant  might, 


890  State  v.  Kubb.  [Wifloonsin^ 

as  he  has  done  in  this  case,  make  an  affidavit  based  upon  his 
recollection  or  belief  of  what  took  place  eight  months  before. 
With  it  he  must  of  necessity  refresh  his  recollection  by  examin- 
ing the  policy  before  making  the  oath,  so  that  there  would  be 
scarcely  the  possibility  of  his  making  any  untrue  statement 
without  committing  the  crime  of  willful  and  corrupt  perjury. 
The  judgment  of  the  court  below  is  affirmed,  with  costs. 

The  following  opinion  was  given  in  response  to  a  petition  fisr 
a  rehearing: — 

Downer,  J.  It  is  urged  on  the  motion  for  a  rehearing,  that 
the  affidavit  of  De  Demor  did  give  substantially  a  copy  of  the 
written  portion  of  the  policy  issued  by  the  Mechanics'  Mutual 
Insurance  Company.  There  is  certainly  nothing  in  the  affi- 
davit showing  that  it  does.  This  affidavit  states  the  company, 
the  number  of  the  policy,  the  amount  insured,  and  on  what; 
but  it  does  not  state  that  the  written  portion  of  the  policy  con- 
tained nothing  more.  The  written  portions  of  a  policy  often 
contain  important  special  agreements,  varying  or  being  in  ad- 
dition to  the  printed  portions.  The  affidavit  does  not  even 
purport  to  give,  to  the  best  of  the  recollection  or  belief  of  the 
affiant,  either  a  copy  of  the  written  portion  of  the  policy,  or 
the  whole  of  the  information  contained  in  the  written  portion. 
For  these  reasons,  as  well  as  those  stated  in  the  former  opin- 
ion, the  motion  must  be  overruled. 

Motion  denied. 


Ck>HDITI0N8  AS  TO  OtBIB  IkSUMAKOB,   AS1>  NOTIOI  TBEBaOWl    8m 

to  WorceaterBa$ikT.  Hoftford  Flirt  In$.  Co,,  69  Am.  Dm.  146;  AtfdUMMiT. 
WetUm  /m.  On.,  6iIcL  821. 


Statb  v.  Kubb. 

[SO  WiaoovsxH,  217.] 

Ywfjjm  MTCT  BB  Laid  vob  Evbet  Material  akd  Isboamim  Allboaxw 
Df  Imnonaarr.  Tliu  was  done  in  thiji  case,  either  in  the  margin  or  bodj 
of  the  ooont,  or  by  words  of  reference.  It  appeared  where  the  offisnie 
was  committed. 

Waimk  Prktxnses  ars  Will  Caloulated  to  Dbcbivb  Psrson  or  Okdi* 
KART  Prudbmob  AND  DiscRBTioif,  whcre  a  person,  John  L.  Kobe  by 
name,  obtained  from  an  express  agent  a  package  directed  to  and  intended 
for  "GhristiaQ  Kube,**  by  falsely  and  fraudulently  pretending  thai  il 
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intended  for  "Christuuia  Knbe,"  that  this  wm  the  name  of  his 
wife,  and  that  it  was  intended  for  her.  But  whether  fabe  pfetemet 
most  of  themselves  he  of  a  character  which  would  natarally  deoelTe  a 
person;  of  ordinary  caution  and  pradenoe  is  not  here  decided. 

b  n  BvwwwuuT  Allbqatioh  that  FntaoN  Dboeivxd  Bujivsd  Vjomm 
'BBMTESttEB  TO  BS  Tbus,  AND  RxuxD  UTON  THxnt  Tbuth,  wherc  in 
an  indictment  for  obtaining  property  nnder  false  pretenses^  it  is  alleged 
that  the  person  deceived,  **  then  and  there  believing  said  &Ise  and  frandn- 
lent  pretensee  so  made  by  the  defendant,  and  being  deceived  thereby, 
was  induced  by  reason  of  said  false  pretenses  to  deliver,  and  did  then 
and  there  deliver/'  etc 

b  D  SomonNT  Alleoatioh  or  Value  in  Indiotmekt  ioe  Obtainino 
Pbofxbtt  uitdbr  False  Pkstbnsbs,  akd  thebb  is  Kg  Ambiouitt  oe 
RsriroNANGY  IN  Statement,  where  the  property  is  described  as  "a 
package  of  money  containing  the  sum  of  sixty  dollars  in  bank  bills  ";  be- 
cause bank  bills  which  are  current  as  a  medium  of  exchange  are  money^ 
and  the  allegation  is  equivalent  to  one  that  the  package  contained  bank 
bills  to  the  amount  of  sixty  dollars,  which  passed  current  as  money. 

I>B80BIFTION  OF    PROPIBTT  IN    INDICTMENT  FOB   ObTAININO  PbOFBBTT  UN- 

DSB  False  Pbbtsnses  is  Uncertain,  where  it  is  described  in  one  of  the 
counts  as  "a  sealed  package  of  the  ^ue  of  sixty  dollars  of  the  proper 
goods,  chattels,  and  property  of  said  Christian  Kube." 
In  Indictments  for  Obtaining  Goods  under  False  Pretenses,  Prop- 
ebtt  should  be  Described  with  at  least  such  certainty  as  to  enable 
the  jury  to  decide  whether  the  chattel  proved  to  have  been  obtained  is 
the  same  as  that  upon  which  the  indictment  was  found. 

CkDCE  OF   QbTAININO    PBOFERTT  UNDER  FaLSB   PrETENSBS,   AND  NOT  LaR- 

OENT,  IS  Committed,  where  an  express  agent,  in  consequence  of  the 
fraudulent  representations  of  the  defendant,  willingly  parted  with  the 
possession  of  a  package,  without  any  expectation  of  receiving  it  again, 
and  supposing  that  he  was  delivering  it  to  the  husband  of  the  consignee 
or  owner. 

Where  there  are  Two  Counts  in  Indioiment,  One  Good  and  One 
I  Bad^  Geneeal  Verdict  of  Guilty  is  No  Cause  for  Reversxno 

Judgment,  at  least  when  the  same  punishment  is  prescribed  for  the 
oflEense  stated  in  each  count.  The  verdict  will  be  presumed  to  relate  to 
the  good  count. 

Bbhearino  will  be  Granted  where  Fatal  Variance  is  Shown  in 

Indictment;  as  where,  in  an  indictment  for  obtaining  property  under 

false  pretenses,  the  property  is  described  as  ''a  package  of  money  con* 

f  taining  the  sum  of  sixty  dollars  in  bank  bills,"  and  the  evidenoe  did  not 

show  that  the  package  contained  bank  bills,  or  what  it  did  contain. 

Twoor  that  Defendant  Obtained  Package  of  Monet  in  Gold  ob 
\  Silver  Coin  will  not  Meet  Allegation  that  he,  by  false  pretenses, 

obtained  a  package  of  money  in  "bank  bills." 

Words  "Bank  Bills"  cannot  be  Rejected  as  Unnbcessarilt  Intro- 
duced^ in  an  indictment  for  obtaining,  by  false  pretenses,  a  package  of 
money  in  "bank  bills."  These  words  are  descriptive  of  the  property  in 
the  package. 

Ir  n  Error  to  Instruct  Jurt  in  Indictment  for  Obtaining,  bt  False 
^  Pretenses,  Package  of  Monet  in  "Bank  Bills,"  that  "if  the  pack- 

age  contained  anything  that  passed  current  at  par  as  money,  the  offense 
eharged  would  be  sustained." 
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Inbigtmsnt  for  obtaining  property  under  false  pretenses. 
After  trial,  defendant  moved  that  the  jury  be  instructed  to 
bring  in  a  verdict  of  acquittal  for  failure  to  prove  the  contents 
of  the  package  as  described  in  the  first  count,  and  far  other 
reasons,  but  the  motion  was  denied.  Other  feu^ts  aro  stated 
in  the  opinion. 

Bather  cmd  OVB,  for  the  defendant. 

Winfidd  Smiihj  aUomey^eneralj  contra. 

By  Court,  Colb,  J.  This  is  an  indictment  fin*  obtaining 
property  under  false  pretenses.  The  indictment  consists  of 
two  counts.  There  was  a  trial  and  a  general  verdict  of  guilty. 
.A  motion  was  made  in  arrest  of  judgment,  and  the  cause  has 
been  reported  to  this  court  for  a  decision  upon  several  ques- 
tions arising  upon  the  indictment  and  motion  in  arrest.  A 
number  of  objections  are  taken  to  each  count  in  the  indict- 
ment. We  shall  only  notice  those  that  we  deem  most  im- 
portant and  material. 

It  is  claimed  that  the  first  count  is  defective,  for  the  reason 
that  there  is  no  sufficient  venue  to  most  of  the  material  and 
issuable  averments  contained  therein.  Without  stopping, 
however,  to  analyze  the  count,  we  will  merely  say  that  we 
think  the  objection  not  well  taken.  In  our  opinion,  it  does 
appear  from  this  count  where  the  ofiense  was  committed.  A 
venue  is  laid  for  every  issuable  fact,  either  in  the  margin  or 
body  of  the  count,  or  by  words  of  reference. 

It  is  further  claimed  and  insisted  that  the  first  count  is  bad 
on  account  of  the  ambiguous  and  indefinite  manner  in  which 
the  offense  is  stated.  It  is  alleged,  in  substance,  in  this  count 
that  one  Carlos  A.  Sprague,  the  express  agent  at  the  city  of 
Watertown,  received  as  such  agent,  on  or  about  the  twentieth 
day  of  December,  1864,  a  package  of  money  containing  the 
sum  of  sixty  dollars  in  bank  bills,  which  was  intended  for 
and  directed  to  one  Christian  Kube;  and  that  this  package 
the  defendant  obtained  from  the  agent  by  falsely  {nretending 
and  representing  to  him  that  the  same  was  intended  for 
Christiana  Kube,  his  wife.  Now,  it  is  said  there  is  an  ambi- 
guity or  repugnancy  in  this  statement,  since  bank  bills  aro 
not  money,  and  therefore  it  does  not  appear  whether  the 
defendant  is  charged  with  obtaining  a  package  of  money  or 
of  bank  bills.  This  objection  assumes  that  the  word  '^  money '' 
is  only  applicable  to  coined  metals,  as  gold,  silver,  or  copper; 
whereas  the  word  is  as  firequently  and  generally  applied  to 
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bank  bills  or  notes  which  represent  coin,  or  are  a  snbetitate 
for  ity  and  pass  cnnent  as  a  medium  of  exchange  and  com- 
merce. It  was  obyioosly  used  in  the  latter  sense  in  the 
indictment,  and  there  was  therefore  no  repugnancy  or  uncer- 
tainty in  speaking  of  a  '' package  of  money  containing  sixty 
dollars  in  bank  bills."  And  this  likewise  disposes  of  another 
objection  iflken  to  this  count,  namely,  that  the  bank  bills  are 
not  alleged  to  have  been  of  any  value.  The  property  ob- 
tained, it  is  alleged,  was  a  "  package  of  money  containing  the 
sum  of  sixty  dollars  in  bank  bills,"  which  clearly  implies 
that  the  bank  bills  were  of  value,  and  passed  current  for 
money.  The  expression  is  equivalent  to  saying  that  the 
package  contained  bank  bills  or  notes  to  the  amount  of  sixty 
dollars,  which  bank  notes  passed  current  as  money.  Cer- 
tainly there  would  be  no  propriety  in  saying  that  the  property 
was  a  package  of  money  unless  the  bank  notes  had  some 
value.  And  consequently,  in  order  to  give  effect  to  the  lan- 
guage used,  we  must  assume  that  the  bank  notes  were  current, 
and  circulated  as  money  in  the  commercial  world. 

As  already  stated,  the  false  pretenses  and  representations 
by  which  the  defendant  obtained  the  property  were,  in  sub- 
stance, that  the  package  of  money  was  intended  for  Christiana 
Kube,  the  wife  of  the  defendant;  and  it  is  contended  that 
there  is  no  sufficient  averment  in  either  count  that  the  ex- 
press agent  believed  these  pretenses  to  be  true,  or  relied  on 
the  truth  of  them  when  he  surrendered  or  parted  with  the 
possession  of  the  package.  It  is  alleged  that  the  "  said  Carlos 
A.  Sprague,  then  and  there  believing  the  said  false  pretenses 
and  representations  so  made  as  aforesaid  by  the  said  John  L. 
Kube,  and  being  deceived  thereby,  was  induced  by  reason  of 
the  false  pretenses  and  representations  so  made  as  aforesaid 
to  deliver,  and  did  then  and  there  deliver,  to  the  said  John 
L.  Kube  the  said  package  of  money,"  etc.  This  allegation 
shows  that  the  point  is  not  well  taken  so  far  as  the  first  count 
is  concerned.  For  it  is  alleged  that  the  express  agent  believed 
the  false  pretenses  and  representations  so  made  to  him,  and 
was  induced  thereby  to  part  with  the  package.  Thus  it  seems 
that  the  false  pretenses  had  a  controlling  effect  upon  the  mind 
of  the  agent,  and  that  it  was  solely  by  means  of  them  that 
the  fraud  was  consummated.  Reference  was  made  on  the 
argument  to  the  case  of  State  v.  Oreerty  7  Wis.  676,  as  laying 
down  a  stricter  rule  of  pleading,  and  as  deciding  that  the 
above  allegation  was  insufficient.     But  we  do  not  so  under- 
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etand  the  doctrine  of  that  case.  It  appeared  in  the  proof  in 
that  case  that  the  material  representation  and  real  false  pre- 
tense of  Green  which  induced  Wright  and  Paine  to  part  with 
their  money  was  the  draft  upon  Clark,  Dodge,  &  Co.  This 
draft  was  not  set  forth  in  the  indictment,  as  it  should  have 
been.  But  we  do  not  think  there  is  anything  in  that  case, 
when  rightly  and  fully  apprehended,  which  supports  the  objec* 
tion  we  are  now  considering. 

Again,  it  is  claimed  that  the  facts  charged  in  the  indict- 
ment were  not  such  as  to  constitute  an  offense  under  the  stat- 
ute, because  the  express  agent  had  in  his  hands  a  package 
directed  to  one  Christian  Kube,  and  suffered  himself  to  be 
persuaded  that  the  package  was  misdirected;  that  is,  the 
agent  allowed  the  defendant  to  make  him  believe  that  the 
package  was  intended  to  be  directed  to  one  Christiana  Kube. 
This  representation,  it  is  said,  was  a  bold,  naked  lie,  and  was 
not  of  such  a  character  as  the  agent  had  a  right  to  rely  upon, 
having  the  writing  before  him  and  the  means  at  hand  for  de- 
tecting the  fraud.  There  is  some  conflict  of  opinion  whether 
the  pretenses  should  of  themselves  be  of  a  character  which 
would  naturally  deceive  a  person  of  ordinary  caution  and 
prudence:  See  authorities  referred  to  in  the  case  of  State  v. 
Oreen^  supra.  Whatever  may  be  the  correct  rule  upon  that 
subjecty  we  have  no  hesitation  in  holding  that  Ihe  false  pre- 
tenses in  this  case  were  well  calculated  to  deceive  a  person  of 
ordinary  prudence  and  discretion.  How  could  the  agent 
know  that  there  had  not  been  a  mistake  in  writing  the  name 
on  the  package,  and  that  the  letter  **  a  "  had  not  been  left  off 
through  ignorance  or  inadvertence?  8uch  mistakes  are  very 
common.  It  is  impossible  to  say  that  the  pretense  was  so 
absurd  or  irrational  that  a  person  of  common  prudence  and 
caution  would  have  avoided  the  imposition. 

Further  it  is  said,  if  there  is  any  offense  set  forth  in  the 
indictment,  the  facts  show  that  it  is  the  crime  of  larceny,  and 
not  that  of  obtaining  money  under  false  pretenses.  But  this 
objection  is  manifestly  unsound,  for  the  plain  reason  that  the 
express  agent,  in  consequence  of  the  fraudulent  means  used, 
parted  with  the  package  absolutely,  supposing  that  he  was 
delivering  it  to  the  husband  of  the  consignee  or  owner.  This 
very  distinction  is  clearly  taken  by  Professor  Greenleaf  in  the 
section  to  which  the  counsel  for  Kube  referred.  The  author 
says:  ''For,  supposing  that  the  fraudulent  means  used  by  the 
prisoner  to  obtain  possession  of  the  goods  were  the  same  in 
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two  separate  cases,  but  in  the  one  case  the  owner  intended  to 
part  with  his  property  absolutely  and  to  convey  it  to  the  pris- 
oner, but  in  the  other  he  intended  only  to  part  with  the  tem- 
porary possession  for  a  limited  and  specific  purpose,  retaining 
the  ownership  in  himself,  the  latter  case  alone  would  amount  to 
the  crime  of  larceny,  the  former  constitnting  only  the  offense 
of  obtaining  goods  by  false  pretenses":  3  Greenl.  Ey.,  sec  160. 
In  StaU  y.  Watson,  41  N.  H.  533,  and  2  East  P.  C.  671,  the 
same  distinction  is  made,  and  it  is  undoubtedly  the  law  upon 
the  subject.  In  this  case,  there  can  be  no  doubt  that  the  ex- 
press agent  willingly  parted  with  the  possession  of  the  pack- 
age without  any  expectation  of  receiying  it  again,  supposing 
he  had  deliyered  it  to  the  proper  person. 

Some  objections  were  taken  to  the  second  count  of  the  in- 
dictment which  do  not  apply  to  the  first.  We  shall  not  notice 
them  in  detail,  since  we  are  satisfied  that  the  count  is  bad  on 
account  of  the  uncertainty  in  the  description  of  the  property. 
It  is  described  as  being  "  a  sealed  package  of  the  yalue  of 
sixty  dollars,  of  the  proper  goods,  chattels,  and  property  of 
the  said  Christian  Kube."  It  is  laid  down  in  many  au- 
thorities, that,  in  indictments  for  obtaining  goods  under  false 
pretenses,  the  property  should  be  described  with  as  much  ac- 
curacy and  particularity  as  in  Indictments  for  larceny:  People 
V.  Conger y  1  Wheel.  C.  C.  448;  Wharton's  Crim.  Law,  sec. 
2155;  Wharton's  Prec.  Ind.,  p.  242,  note  t.  And  see  Stftte  y. 
Moreyj  2  Wis.  494  [60  Am.  Dec.  439],  Howeyer  this  may  be, 
we  are  satisfied  that  such  a  general  description  of  the  prop* 
erty  as  is  giyen  in  the  second  count  ought  not  to  be  tolerated. 
Nothing  is  ayerred  as  to  the  contents  of  the  package,  whether 
they  were  bank  bills,  bonds,  promissory  notes,  or  title  deeds. 
The  property  should  be  described,  at  least  in  part,  with  such 
certainty  as  to  enable  the  jury  to  decide  whether  the  chattel 
proyed  to  haye  been  obtained  is  the  same  as  that  upon  which 
the  indictment  was  founded:  See  State  y.  Edson,  10  La.  Ann. 
229;  Bex  y.  Canonj  Buss.  &  B.  C.  C.  303;  Hex  y.  Fumeaux^ 
Id.  336;  Rex  y.  TyerSy  Id.  402;  Dord  v.  People,  9  Barb.  671. 
But  although  the  second  count  is  bad,  and  there  was  a  gen- 
eral yerdict  of  guilty,  yet  the  law  seems  to  be  well  settled 
that  this  is  no  reason  for  reyersing  the  judgment,  at  least 
when  the  same  punishment  is  prescribed  for  the  ofiense  stated 
in  each  count  Wharton  thus  states  the  rule:  *'The  practice 
both  in  England  and  this  country  has  always  been,  where 
tbeire  has  been  a  general  yerdict  of  guilty  on  an  indictment 
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containing  several  counts,  some  bad  and  some  good,  to  pass 
judgment  on  the  counts  that  are  good  on  the  presumption  that 
it  was  to  them  that  the  verdict  of  the  jury  attached":  Am« 
Crim.  Law,  sec.  3047. 

The  only  remaining  question  is  that  which  relates  to  the 
ownership  of  the  property;  and  this  appears  to  have  been 
fairly  submitted  to  the  jury  upon  the  evidence.  That  there 
was  evidence  tending  to  show  that  the  money  belonged  to 
Christian  Kube  cannot  be  denied.  It  was  for  the  jury  to  de- 
termine the  effect  of  this  testimony. 

We  have  not  alluded  to  all  the  points  made  by  the  counsel 
for  the  defendant  on  the  argument;  but  it  is  believed  that  the 
above  remarks  dispose  substantially  of  the  most  important 
ones. 

It  follows  from  these  views  that  the  exceptions  of  the  defend* 
ant  must  be  overruled,  and  the  cause  be  remanded  to  the  drcuit 
court,  with  directions  to  proceed  and  render  judgment  acoofd- 
ing  to  law  on  the  good  oount  in  the  indictment. 

Ordered  accordingly. 

A  motion  for  a  rehearing  was  afterwards  granted,  and  the 
following  opinion  filed: — 

Cole,  J.  A  motion  for  a  rehearing  is  made  in  this  case  od 
a  point  overlooked  in  the  above  opinion.  It  will  be  seen  that 
the  property  is  described  in  the  first  count  as  "a  package  of 
money  containing  the  sum  of  sixty  dollars  in  bank  bills." 
The  evidence  did  not  very  clearly  show  what  the  package  con- 
tained, or  that  it  contained  bank  bills.  In  view  of  this  state 
of  the  proofs,  the  court  was  requested  to  charge  the  jury  that 
there  was  a  material  and  fatal  variance  between  the  indict- 
ment and  the  evidence  offered;  it  not  being  shown  that  the 
package  contained  bank  bills,  nor  what  it  did  contain.  The 
oourt,  however,  refused  to  give  the  instruction,  but  charged 
that  the  term  ''money,"  in  the  statute  against  obtaining  prop- 
erty by  fsklse  pretenses,  is  used  in  its  general  sense,  and  that 
if  tiie  jury  should  find  that  the  package  alleged  to  have  been 
obtained  by  the  defendant  contained  anything  thai  passed  or 
circulated  current  and  at  par  as  money,  it  was  immaterial 
whether  it  was  bank  bills,  gold,  silver,  or  what  would  con- 
stitute legal  tender;  the  offense  charged  in  the  first  count 
would  be  sustained.  We  think  this  instruction  erroneous. 
The  defendant  was  charged  with  the  offense  of  obtaining,  by 
false  pretenses,  a  package  of  money  in  ''bank  bills*"    This 
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was  the  description  of  the  property  stated  in  the  first  oount. 
ATould  proof  that  he  obtained  a  package  of  money  in  gold  or 
sUver  coin  meet  this  allegation?  It  appears  to  as  that  it  would 
not  Nor  do  we  think  the  words  *'bank  bills"  oould  be  re- 
jected as  unnecessarily  introduced.  They  are  descriptive  of 
the  property  in  the  package. 

The  motion  for  a  rehearing  is  granted. 


Lr  Ihpiotmxht,  Totm  ahd  Plici  mrvr  sa  Addxd  to  Btbbt  Matseul 
Fact:  Nkkobon  t.  State,  54  Am.  Dec  168;  State  v.  Tkmtttn,  68  Id.  606. 

Falbs  PanmsBS,  whsthxb  Mtrsr  bx  Galoulatkd  to  MTHii»AT>  Fntaoiri 
of  'ordixuury  pnidence  and  cantioii;  See  People  t.  Johnson,  40  Am.  Deo.  268; 
People  V.  ffaifnes,  28  Id.  630. 

Falbb  Panmran^  Omoru  CoNsmrs  iic  What:  See  note  to  People  r. 
Hagnu,  28  Am.  Dea  630;  PeopU  t.  WilUame,  40  Id.  268;  note  to  T^ler  t. 
State,  36  Id.  300. 

Onx  Goop  Corns  is  Sumiuuuit  to  Supfobt  Ginbul  Virdiot,  either 
in  a  criminal  or  in  a  civil  case:  State  v.  StMine,  79  Am,  Deo.  223;  the  jury 
•hould  find  a  rerdict  npon  the  ooont  to  which  the  eridenoe  appliee,  and  nol 
upon  the  other:  State  t.  Abrahamt,  71  Id.  399. 

Vabiavoi  akd  Failubx  ov  Proof,  Ernor  of:  See  eztandad'note  to 
BeOBmap  t.  Seaky,  67  Am.  Deo.  131. 

Iir  LABODrr  thxbs  kdbt  bb  Felonious  Takino  wxtboot  Owvaa's  Con- 
sist: Qartia  t.  Staie,  82  Am.  Deo.  606,  note  607. 

In  Inpiotmxnt  fob  Offense  of  Obtaining  Pbopbbtt  bt  Falsb  Pbb- 
TBN8ES,  the  intent  to  defraud  ia  part  of  the  sabBtance  of  the  isaae,  and  mnst 
be  proved.  An  allegation  which  ii  descriptive  of  the  identity  of  the  charge, 
ot  of  that  which  ia  legally  eaaential  to  the  charge,  must  be  proved;  and  when 
any  allegation  narrows  and  limits  that  which  is  essential,  it  is  necessarily 
descriptive:  See  note  to  CommomoeaJUh  v.  Juries,  83  Am.  Deo.  726^  727. 

Tax  PBiNOiPAL  CASE  WAS  CITED  in  Gluue  V.  State,  60  Wis.  618,  where  the 

defendant  was  f oond  guilty  of  murder  in  the  first  degree,  to  the  point  that 

iff  either  oonnt  in  the  inf ormatioa  was  sofBciant  to  aathoriie  soch  a  verdict  it 

/MBst  atend,  althoogh  there  mi|^t  be  one  or  men  emati  la  tlw  ialonnstioa 

(faiafllment  la  law  to  uphold  sach  a  verdiot 


K V, 


lio  wisoovBiN,  am.] 

BUffMJUMUr  OF  OOMFLAINT  IN   SlAKHBB  FOB  WOXSI   SrOKBB  DT  QnOCAV 

nio BB  TwfBD BT  Bnoubh  TBAMELAXKur.  Bfw  tboBg)i  tlie Gennaa 
wmda  are  aetioBable,  the  complaint  does  aol  lium  a  oaaaa  d  aotioa  II 
those  used  ia  the  translation  are  aot. 

OOMFLAINT   IN    Sl.ANDXa   FOB   W0BD6   SfOKBH    DT   GXBMAH   IB    DbIBUTIVB 

onless  it  avers  that  the  words  spoken  la  G«nnaa  were  nadsrstood  b j 
those  who  heard  them. 
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Word  "BrrcH"  whxn  Aptlixd  to  Woman,  though  Word  of  Rb- 
PROAGH,  D0B8  KOT  Chargr  Cruoi  of  adoltoxy  or  prostitatian,  and  is 
not  actionable. 

IvinTsifDO  Added  to  Allxqxd  Slaxdxrous  Words  caknot  Extbitd  Sihsb 
or  Thosr  Words  bo  as  to  make  them  charge  the  crime  of  adultery  or 
proetitation«  where  there  are  no  appropriate  introdnctory  ayermento  of 
which  the  innuendo  ia  explanatory,  or  to  which  it  refers. 

GOMFLAIKT    IN    SlANDXR    WhIGH    OhAROBS    No    CrDOI    DOES    NOT    StATS 

Faots  SumcDSNT  TO  Constitute  Cause  ov  AcnoN. 

Words  are  not  Actionable  per  Se  which  charge  a  married  woman  with 
seating  herself  upon  the  lap  of  a  man  not  her  husband,  and  tnaisting  upon 
his  "  screwing  "  her.  The  words  clearly  charge  a  desire  to  oonunit  the 
crime  of  adultery,  but  not  the  act 

Provisions  op  Wisconsin  Code  rxspbotino  AxiNiniRNTS  op  Complaiet 
IN  Case  op  Variance  do  not  apply  where  the  complaint  states  no  oaasa 
of  action  as  here.    Dixon,  C.  J.,  dissenting. 

Wisconsin  Coxtrt  Holds  that  Substantial  Depeuis  in  Pleadinos  mat 
BE  Taken  Adtantaqb  op  on  Appeal  without  a  bill  of  exceptioB% 
though  the  question  of  their  sufficiency  has  never  been  raised  in  the 
lower  court;  and  refuses  to  follow  the  New  York  rule  holding  thai  qom- 
tions,  whether  of  fact  or  law,  can  only  be  reviewed  or  raised  in  the  ap- 
pellate court  where  they  have  first  been  raised  in  the  court  below,  and 
exceptions  have  been  taken  to  the  ruling  of  the  court. 

JUDOliENT  POR   PLAINTIPP  SHOULD  BE   REVERSED  WHERE  COMPLAINT  DOSS 

NOT  Statr  Cause  op  Action,  even  though  the  objeotton  was  not  lakiSB 
in  the  court  below,  and  a  oanse  of  action  was  shown  by  the  evidence^ 
admitted  without  ezoeption«  DnoN,  C.  J.,  dissenting.  A  diffmnt 
rule  prevails  in  New  York. 

Action  for  slander  brought  by  V.  K.  and  his  wife  S.  K. 
The  complainant,  after  stating  the  marriage  of  the  plaintifb, 
the  good  character  and  reputation  of  the  plaintilBT  8.  K.,  etc^ 
alleged  'Hhat  the  defendant,  well  knowing  the  premises,  bat 
contriving  and  malidoasly  intending  [here  followed  sped- 
iications  of  time  and  place,  and  names  of  the  persons  in  whose 
presence  the  words  were  alleged  to  have  been  spoken],  did 
speak,  publish,  and  declare  in  the  Crerman  language,  of  and 
concerning  the  said  plaintiff  S.  K.,  the  false,  iniquitous,  scan- 
dalous, and  malicious  words,  to  wit  [here  followed  the  words 
in  Grerman,  with  an  English  translation  and  innuendoes,  the 
essential  parts  of  which  are  as  follows]:  Mrs.  K.  [the  plaintiff 
S.  K.  meaning]  took  a  ride  with  him  [defendant  meaning]  from 
Waupun  to  his  farm  in  a  buggy.  Mrs.  K.  [the  plaintiff  S.  K. 
meaning]  sat  in  his  lap,  and  wanted  him  [defendant  meaning] 
to  screw  her  [meaning  thereby  to  have  carnal  intercourse  with 
her].  She  insisted  upon  it  absolutely.  He  [defendant  mean- 
ing] could  not  do  it,  she  stunk  so  much,  ....  the  red-headed 
bitchy — which  the  said  defendant  repeated  several  times;  he, 


\ 
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the  said  defendant,  meaning  thereby  that  the  said  plaintiff 
8.  K.  was  guilty  of  open  and  gross  lewdness  and  lascivious  be- 
havior, and  was  and  is  a  common  prostitute."    The  German 
word  translated  "bitch"  is  "mensch."    The  answer  admitted 
the  marriage,  but  denied  the  speaking  of  tlic  words  charged,  so 
far  as  they  are  important  here.    On  the  trial  the  complaint  was 
amended  so  as  to  allege  that  the  words  charged  were  under- 
stood by  the  persons  in  whose  presence  they 'were  spoken. 
There  was  evidence  to  sustain  the  allegations  of  the  complaint. 
There  was  also  evidence  that  "the  word  'mensch'  signifies,  in 
the  German  language,  a  woman  of  very  low  character,  and 
may  mean  a  whore  or  not,  depending  on  the  connection  in 
which  the  word  is  used."    No  actual  damages  were  proved. 
Verdict  for  plaintiffs.    Motions  in  arrest  of  judgment  and  for 
a  new  trial  overruled.    Judgment  upon  the  verdict,  and  de- 
fendant appealed. 

BiUinghurstj  Lewis^  and  Fribertf  for  the  appellant 
Ware  and  Ryce^  for  the  respondents. 

By  Court,  Downeb,  J.  Does  the  complaint  state  facts  suffi- 
cient  to  constitute  a  cause  of  action?  The  alleged  slanderous 
words  were  spoken  in  German,  and  a  translation  is  given  in 
the  complaint.  In  determining  whether  the  complaint  is 
defective  or  not,  we  must  be  governed  by  the  translation  into 
English.  If  the  plaintiff  in  his  translation  has  rendered  a 
foreign  word  of  an  actionable  sense  by  an  English  one  whose 
meaning  is  not  actionable,  the  complaint  is  defective,  and  the 
judgment  under  the  former  practice  would  be  arrested:  1 
Starkie  on  Slander,  412. 

It  was  urged  at  the  argument,  that,  because  it  was  proved  on 
the  trial  that  the  word  in  (German  which  was  translated  into 
English  by  the  word  "  bitch  "  had  two  meanings  in  German, 
corresponding  to  the  English  words  "bitch"  and  "prostitute," 
and  it  was  left  to  the  jury  to  say  in  which  sense  the  word  was 
used,  and  they  found  that  it  was  used  in  the  sense  of  prosti- 
tute, the  complaint  ought  to  be  considered  as  good;  or  if  not, 
that  it  might  be  now  amended.  But  if  the  rule  we  have  cited 
from  Starkie  is  correct,  the  complaint  must  be  tested  by  the 
English  translation;  and  testing  it  by  that,  it  is  clear  to  us  that 
the  word  "bitch"  has  not  any  such  meaning  as  prostitute.  It 
is  used  as  a  term  of  reproach  when  applied  to  a  woman,  but 
not  to  charge  the  crime  of  prostitution.  Nor  do  we  think  the 
innuendo  which  is  added  to  all  the  alleged  slanderous  words  ■ 
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can  extend  the  Bense  of  those  words  so  as  to  make  them  charge 
the  crime  of  adultery  or  prostitution,  as  there  are  no  appropri- 
ate introductory  averments  of  which  the  innuendo  is  explaaa- 
tory,  or  to  which  it  refers:  1  Starkie  on  Slander,  422,431;  Van 
Vetchen  v.  HopHm,  6  Johns.  220  [4  Am.  Dec.  849].  By  them- 
selves, without  any  innuendo,  they  clearly  charge  the  desira 
on  the  part  of  Mrs.  E.  to  commit  the  crime  of  adultery,  but 
not  the  act.  tlie  alleged  slanderous  words,  then,  charged  her 
with  no  crime,  and  the  complaint  does  not,  therefore,  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  is  also  defective  in  not  averring  that  the 
words  spoken  in  German  were  understood  by  those  who  heard 
them:  Wormouth  v.  Cramer^  8  Wend.  894;  Zeig  v.  Orty  8  Chand. 
29.  It  is  obvious  that  this  case  is  not  within  the  provisioiifl 
^f  the  code  respecting  amendments  of  the  complaint  in  case  of 
variance.  That  applies  only  where  there  is  a  cause  of  action 
set  out  in  the  complaint.    Here  there  is  none. 

If  the  judgment  can  be  affirmed  at  all,  it  must  be  on  the 
principle  of  those  New  York  decisions  which  hold  that,  how* 
ever  defective  the  complaint  may  be,  if  the  evidence  makes 
out  a  good  cause  of  action,  and  no  exception  is  taken  to  its 
introduction  because  of  the  insufficiency  of  the  complaint^ 
and  the  question  of  its  sufficiency  is  not  raised  in  the  court 
below  in  any  other  way,  the  defect  cannot  be  taken  advantage 
of  on  appeal:  See  Mo89elman  v.  Caen,  34  Barb.  66;  Pope  v.  Din^ 
more,  8  Abb.  429;  8.  C,  6  Barb.  657;  HwiU  v.  Bloomer,  18  N.  Y. 
341.  The  construction  given  to  the  New  York  code  by  these 
decisions  appears  to  be,  that  questions,  whether  of  fact  or  law, 
can  only  be  reviewed  or  raised  in  the  appellate  court  where  they 
have  first  been  raised  in  the  court  below  and  exceptions  have 
there  been  taken  to  the  ruling  of  the  court  But  this  has 
never  been  our  practice.  Both  before  and  since  the  adoption 
of  the  code  in  this  state,  this  court  has  reversed  judgments  oi 
circuit  courts  for  defective  declarations  or  complaints,  even 
when  the  question  of  their  sufficiency  had  never  been  raised 
at  the  trial  or  at  all  in  the  courts  below:  Jofmeon  v.  Jahnmn,  4 
Wis.  185;  Thurber  v.  Jones,  14  Id.  16.  And  this  praetioe  la 
clearly  recognised  and  provided  for  in  seotians  11  and  IS, 
chapter  264,  Laws  of  1860. 

The  judgment  of  the  circuit  court  must  be  lefened,  wtth 
costs,  and  the  circuit  court  is  directed  to  dinniM  the  action. 

Dixon,  C.  J.,  dissented. 
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A  motion  for  a  rehearing  wa0  denied,  and  the  following 
opinion  filed: — 

DowNSB,  J.  In  the  argument  of  the  motion  for  a  rehearingi 
our  attention  ie  oalled  to  the  fact  that  leave  was  given  on  mo- 
tion in  the  oircait  court  to  amend  the  complaint,  so  as  to  aver 
that  the  words  spoken  in  German  were  understood  bj  those 
who  iieard  them.  The  record  shows  this,  and  so  much  of  the 
former  opinion  as  is  based  on  the  want  of  such  averment  was 
written  of  course  under  a  mistake  of  facts.  But  the  main 
objection  that  the  complaint  does  not  set  out  words  charging 
a  crime  remains. 

We  are  referred  to  the  case  of  LowUbwry  v.  Purdyy  18  N.  Y. 
520,  where  it  was  held  that  a  complaint  which  omits  fetcts 
essential  to  a  cause  of  action,  if  those  facts  were  proved  at  the 
trial  after  the  judge  refused  to  dismiss  the  complaint,  may  be 
amended  under  that  provision  of  their  code  which  is  the  same 
as  section  87,  chapter  125,  of  our  revised  statutes;  and  that 
although  the  complaint  was  not  in  fact  amended,  the  defect 
could  not  be  taken  advantage  of  on  appeal. 

If  that  decision  is  correct,  then  it  would  follow  that  if  the 
cause  had  been  taken  without  a  case  or  bill  of  exceptions  to 
the  court  of  last  resort  by  appeal  or  writ  of  error,  the  judg- 
ment must  have  been  affirmed,  although  the  complaint  set 
out  no  cause  of  action  whatever,  and  there  was  nothing  to 
show  what  testimony  was  given  on  the  trial.  For  the  pre- 
sumption is  in  favor  of  the  validity  of  the  judgment,  and  that 
presumption  could  not  be  rebutted  or  controlled  by  showing 
a  bad  or  defective  complaint;  because,  if  there  was  evidence 
that  made  out  a  good  cause  of  action,  it  would  cure  the  com- 
plaint; and  that  being  so,  such  evidence  would  be  presumed; 
otherwise  a  judgment  might  be  reversed  without  a  case  or  bill 
of  exceptions  which  could  not  be  with  one.  If  the  doctrine  in 
the  case  of  Lawrisbury  v.  Purdy,  iupra^  is  to  prevail,  I  do  not 
see  what  need  there  is  aft^r  judgment  of  any  complaint;  for  if 
a  complaint  which  shows  no  cause  of  action  whatever  may  be 
sustained  because  the  evidence  is  sufficient,  why  not  decide 
that  after  judgment  it  is  a  matter  of  indifference  whether 
there  are  any  pleadings  or  not;  and  that  this  court  should  be 
governed  entirely  by  the  evidence  and  exceptions  as  to  its 
competency  in  determining  whether  the  judgment  should  be 
reversed  or  affirmed?  But  it  is  said  the  statute  authorises 
the  pleadings  to  be  conformed  to  the  foots  proved  when  the 
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claim  or  defense  is  not  thereby  substantially  changed.  Is 
not  a  substantial  change  of  the  complaint  also  a  sub- 
stantial change  of  the  claim?  Is  not  the  change  of  a  olaim 
from  an  invalid  to  a  valid  one — from  a  claim  which  the 
plaintiff  has  no  legal  right  to  enforce  to  one  which  he 
has  a  legal  right  to  enforce  —  a  material,  a  substantial 
change?  It  appears  to  us  that  it  is.  We  are  not  inclined 
to  follow  the  New  York  decision,  even  as  to  the  construction 
of  section  37,  above  cited.  We  have,  however,  other  statutory 
provisions  than  that.  Section  15,  chapter  264,  Laws  of  1860, 
provides  that  "  it  shall  only  be  necessary  to  cause  a  bill  of  ex- 
ceptions to  be  settled  and  made  a  part  of  the  record  in  cases 
where  the  party  desiring  to  appeal  or  sue  out  a  writ  of  error 
may  desire  to  have  reviewed  in  the  supreme  court  any  alleged 
error  which  without  such  bill  of  exceptions  would  not  appear 
on  the  face  of  the  record."  This  clearly  shows  that  substan- 
tial defects  in  the  pleadings  may  be  taken  advantage  of  on 
appeal  without  a  bill  of  exceptions.  We  think  the  former 
rule  respecting  pleadings  defective  in  substance  has  not  been 
repealed,  and  should  not  be  departed  from. 
The  motion  for  a  rehearing  must  be  overruled. 

Dixon,  C.  J.,  dissented. 

Complaint  must  Disolobb  Good  Caosk  ov  AcnoN:  Ora^  t.  OtbomCt  7i 
Am.  Deo.  100.  Each  ooant  of  complaint  should  be  oompleto  in  itMl^  and 
state  cause  of  action:  Day  v.  Vattette,  87  Id.  863^  note  364. 

CoMPLAurr  IN  Slander  must  Avxr  tbat  Words  not  Aotionablk  fkb 
Sb  wbrb  Uud  in  Criminal  Srnsb:  Milei  v.  Vanham,  79  Am.  Deo.  477» 
note  482.  The  want  of  such  averment  cannot  be  supplied  by  the  innuendo^ 
for  it  cannot  aver  a  fact  or  change  the  natural  meaning  of  words:  Id.  477. 
Meaning  of  words  not  actionable  in  themselves  cannot  be  extended  by  ibm 
innuendo  to  make  them  actionable:  Sheelif  v.  Big^a,  3  Id.  552;  extended  note 
to  Van  VtchUn  v.  Hopkins,  4  Id.  349;  Cobum  v.  Harwood,  12  Id.  37.  The 
office  of  the  innuendo  is  merely  explanatory:  7%ompmm  v.  Lusk,  26  Id.  91; 
Sheely  v.  Biggs,  supra;  Cobum  v.  Harwood,  supra,  extended  note  thereto  45. 

Words  arx  Actionablb  per  Se,  when  and  when  not:  Proctor  v.  Owarn^ 
81  Am.  Dea  341,  note  343;  Harrison  v.  Fkidley,  85  Id.  456,  note  462;  Limek 
V.  KeOey,  87  Id.  862;  Miks  ▼.  Vanhom,  79  Id.  477;  Ahrams  v.  /"otAee,  61  Id. 
77;  SL  Martin  v.  Desnoftr,  61  Id.  494,  note  498;  extended  note  on  the  sub- 
ject, Coibum  V.  Harwood,  12  Id.  39-4G,^  which  actionable  slanders  are  ulasai- 
fied. 

Words  Imfutinq  Adultery  to  Married  Woman  are  AcnoNABue  bt 
Statute,  but  not  at  common  law:  Smalley  v.  Andermm,  15  Am.  Dec  121} 
Btrry  v.  Carter,  24  Id.  762;  Proctor  v.  Owens,  81  Id.  341. 

Words  not  Achonable  per  Sb  mat  be  BCade  bo  bt  Avermext  «v 
Xttainsio  Faoib  showing  that  they  wei«  intended  to  be  slanderao^  aad 
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were  so  understood:  Harrison. y»  Findley,  85  Am,  Deo.  406^  note  462;  Frodor 
▼.  OwcM,  81  Id.  341. 

Word  "Scbbwed**  dobs  not  Import  Sexual  Ihtebooubbb,  and  is  not 
actionable  unless  aided  by  other  averments;  but  the  words  ''I  hare  f — ked 
Rebecca  Kelley  one  hundred  times  '*  are  actionable  per  m,  ihe  word  "  f — ^ked  " 
Laving  a  recognized  meaning:  Linck  v.  Kelley^  87  Am.  Dea  362. 

As  TO  Pleadings  and  Other  Matters,  only  Questions  Made  in  Court 
BELOW  will  be  CONSIDERED  ON  APPEAL:  Beekmati  V.  Frost,  9  Am,  Dec  246; 
Sameer  v.  WaXkerU  Ex*r9,  25  Id.  272,  note  276;  Barrett  v.  WiUs,  26  Id.  315; 
JfortiM  T.  WM^  39  Id.  363^  note  368^  showing  what  defeots  in  pleading  are 
cured  by  verdict;  Agnew  v.  MeElroy,  48  Id.  772;  ElUoU  v.  BheU,  67  Id.  760; 
Oani  V.  ffuntudoer,  55  Id.  408;  Amidown  v.  Osgood,  58  Id.  171;  Western  Stage 
Ok  v.  WaOer,  65  Id.  790;  StaU  v.  Toole,  76  Id.  602;  Sheldon  v.  Rockwell,  76 
Id.  265. 

Amendments^  Wellt  Allowable:  See  note  to  FurceU  v.  McFarland,  35 
Am.  Deo.  735;  Newatt  v.  Hussey,  36  Id.  717;  Pridgin  v.  Strickland,  58  Id. 
124.  As  to  what  is  allowed  under  the  Indiana  statute,  see  AfUes  v.  Vanhom, 
79  Id.  477.  As  to  amendments  under  the  codes,  see  extended  note  to  Steven- 
mm  V.  Mudgett,  34  Id.  160-162. 

The  prinoipal  case  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  The  word  "bitch,"  when  applied  to  a  woman,  does  not, 
in  its  common  acceptation,  import  whoredom  in  any  of  its  forms,  and  is 
therefore  not  slanderous;  nor  can  the  innuendo  change  its  meaning:  Schurick 
▼.  KoUman,  60  Ind.  338.  An  amendment  cannot  be  allowed  which  will  set 
up  a  new  and  another  cause  of  action  from  that  stated  in  the  complaint; 
and  especially  an  amendment  alleging  other  words,  in  an  action  of  slander, 
than  those  originally  charged  cannot  be  allowed,  even  since  the  code:  Otary 
V.  Besmett,  65  Wis.  55&  In  SayUs  v.  Darns,  20  Id.  302,  304,  a  defective  affi- 
davit  showed  no  service  of  sunmions,  as  required  by  law,  and  consequently 
there  was  no  jurisdiction  in  the  court  to  render  judgment,  as  defendant  did 
not  personally  appear  before  judgment;  and  it  was  held,  in  an  opinion  ren- 
dered by  Dixon,  C.  J.,  that  the  defendant  might  have  had  the  judgment  by 
deiault  against  him  set  aside  by  motion  in  the  court  below,  but  failing  to 
avail  himself  of  this  remedy,  that  he  might  have  the  judgment  reversed  on 
ippeaL  And  the  learned  chief  justice  thought  that  the  reversal  of  that  judg- 
ment was  not  in  conflict  with  his  views  expressed  in  the  principal  case.  So 
in  SmUh  v.  Whitney,  22  Id.  438,  439,  it  was  held,  Dixon,  C.  J.,  rendering  the 
opinion  of  the  court,  that  a  defendant  against  whom  judgment  had  been 
taken  by  default  of  an  answer  might  still  object,  on  appeal,  that  he  was  not 
named  as  party  defendant  in  the  complaint,  and  that  no  cause  of  action 
against  him  was  stated  in  the  complaint.  In  that  case,  the  learned  chief 
Jostice  used  the  following  language;  "Justice  Paine  thinks  the  objection 
open  to  the  defendant  on  appeal  in  all  cases  where  he  has  not  appeared  and 
waived  it  by  not  taking  the  proper  exception  in  the  court  below.  He  there- 
fore thinks  that  the  case  of  Thurber  v.  Jones,  14  Id.  16,  was  correctly  decidedi 
In  this  opinion.  Justice  Cole  concurs.  On  further  reflection,  I  am  not  quite 
satisfied  that  I  was  right  in  the  views  which  I  expressed  of  that  case  in  my 

dissenting  opinion  in  K v.  H ,  20  Id.  245.     Wliat  I  there  said  was 

not  neoessary  to  the  decision  of  the  case  as  I  thought  it  ought  to  be  decided; 
and  it  is  no  doubt  better  that  questions  of  practice  of  this  nature  once  set< 
tied  should  remain  undisturbed  than  that  they  should  be  overturned,  eveo 
though  there  may  have  been  some  error  in  their  settlement."  The  judgment 
was  reversed. 
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In  Bcwmam  v.  Fan  Kuren,  29  Wis.  216^  the  prinetpal  case  wa8  cited  by 
Dixon,  0.  J.,  in  rendering  the  opinion  of  the  ooort,  in  support  of  the  propo- 
«itftoii  that  where  the  evidence  admitted  eetabliahee  a  good  canae  of  action  or 
^defenae,  on  the  merita,  which  ia  not  alleged  in  the  pleadinga,  no  apecial  objeo- 
-tion  having  been  made  tp  the  evidence  on  that  groond,  if  it  appears  that 
justice  has  been  done,  and  that  there  waa  no  aurpriae  or  improper  advantage 
-taken,  the  verdict  and  judgment  will  not  be  diaturbed  on  appeal,  but  an 
4miendment  will  be  directed,  or  it  will  be  conaidered  aa  though  the  pleading 
liad  been  amended  in  the  court  below;  aa  the  defect  in  auch  a  case  doea 
not  "affect  the  aubatantial  righta  of  the  adverse  party":  See  Rev.  State. 
Wiaconain,  c  125,  sec  40.  In  Teeitham  v.  Hull,  30  Wis.  162,  170,  an  action 
to  recover  a  statutory  penalty  for  refusing  and  neglecting  to  diacharge  a 
mortgage,  after  defendant's  demurrer  ore  tenut  had  been  overruled,  plain- 
tiff was  permitted  to  amend  the  complaint  by  inserting  an  expreas  averment 
that  he  waa  the  owner  of  the  mortgaged  premises  aa  assignee  of  the  mortga- 
gors; and  it  was  held  that  the  amendment  waa  unnecessary,  and  did  not  in- 
jure the  defendant.  Mr.  Justice  Lyon,  who  rendered  the  opinion  of  the 
-courts  was  of  the  opinion,  however,  that  even  if  the  amendment  had  been 
neceaaary  to  make  the  complaint  state  a  cause  of  action,  there  would  have 
t>een  no  error  in  allowing  it;  and  that  the  decision  in  the  principal  caae,  so 
-far  aa  it  holda  the  contrary,  should  be  overruled. 


BowEN,  Petition  for  Discharge  ox  Habeas 

Corpus, 

120  WlSOONBIN,  800.J 

BmtxnrD  Abbsst  mat  bb  Madk  on  Mesnb  Psociss  vor  Same  Gauss  of 
AcTiON,  when  it  is  not  made  to  vex  and  annoy  the  defendant,  and  the 
party  procuring  it  acts  in  good  faith;  and  the  defendant  is  not  entitled, 
on  habeas  corpits,  to  be  discharged  from  hia  aeeond  arreat  on  the  groiuid 
of  hia  previoua  arreat  and  diacharge. 

Petition  for  discharge  on  habeas  corpus.  The  facts  are 
ctated  in  the  opinion.  The  second  arrest  was  held  valid,  and 
the  relator  remanded.    An  appeal  was  taken  hj  eerti&rari. 

H.  K.  WhiUm^  for  the  relator. 

E,  Wdkdeyy  contra. 

By  Court,  Downer,  J.  The  petitioner  askes  to  be  discharged 
from  arrest  because,  after  having  been  once  arrest^  and  volun- 
tarily discharged  by  order  of  the  plaintiff  in  the  action,  he  was 
arrested  a  second  time  in  the  same  action  for  the  same  cause 
on  a  second  order  or  warrant  of  arrest.  It  is  doubtful  whether 
there  was  any  arrest  on  the  first  order.  But  without  deciding 
whether  there  was  or  not,  we  prefer  to  place  our  decision  upon 
the  ground  that  if  there  was  the  second  arrest  was  legal  The 
petitioner  and  the  other  defendants  in  the  action  in  which  the 
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petitioner  was  arrested,  after  consultation,  informed  the  sheriff 
that  they  came  to  the  conclusion  that  the  first  order  of  arrest 
was  defective  and  void  on  its  face.  The  plaintiff,  thinking 
there  was  some  doubt  about  its  vitality,  directed  the  petitioner 
to  be  discharged,  and  then  procured  a  second  writ  or  order 
based  upon  the  same  affidavit,  on  which  the  petitioner  waa 
again  arrested,  and  from  such  arrest  he  prays  to  be  discharged* 
We  think  the  authorities  are  to  the  efibct  that  a  second  arrest 
on  mesne  process  for  the  same  cause  of  action  may  be  made, 
when  it  is  not  made  to  vex  and  annoy  the  defendant,  and  the 
party  procuring  the  arrest  acts  in  good  fiedth:  P^kford  v.  Jfoap- 
welly  6  Term  Rep.  36;  Kearney  v.  King^  1  Chit,  18  Bng.  Com.  U 
273,  and  authorities  cited  in  note  a;  Penfold  v.  MaaemMy  1  Chit, 
18  Bng.  Com.  L.  274,  note;  1  Tidd's  Practice,  174  et  seq. 
The  order  appealed  from  is  affirmed. 


Trb  FBiNCirAL  0A8B  WAS  oiTKD  m  KkMmg,  In  re  cm  Habeae  Ccrpue^  89 
Wis.  SOb  to  the  point  that  under  the  etatatee  of  Wieoonshi,  m  they  etood  aft 
that  time,  a  defendant  might,  with  certain  ezceptiona  not  there  material,  be 
lawfoUy  arieated  on  mesne  process,  or  at  any  time  before  Judgment  ia  an 
aetiflo  of  tort^  npon  the  order  of  the  judge  of  the  court 


HSATH   U    FbAOKLBTON. 
rao  wisooKsiii,  saoi] 
imonaan  utqh  Notb  asd  Mobtoaob,  tjvlus  Imfiachhd  iob  Fraus^. 
B  Absolutelt  CoNCLUSiyx  upon  the  parties  to  it  that  there  was  a  valid 
note  and  mortgage  constituting  the  foundation  of  the  judgment. 

JVDOMIMT    VPON    NOTB  AUD    MOBTOAOB   IB  CoSGLUaiVX   TBAT   1BBBB  WAS 

No  UsuBT,  and  it  cannot  be  overhauled  in  any  collateral  proceeding  to 

determine  that  question. 
JuDOJCBHT  Dbvsndaivt  18  Ebtoppkd  hlom  ALLBaniQ  TBAS  UsuBiona  Iir^ 

TBBxaT  WAS  Included  in  JcmoMBXT,  where  he  brings  a  subsequent  suift- 

to  recover  treble  the  amount  of  such  interest. 
PLAnraiTF  GAHiroT  Haxb  out  Oauioi  of  Acnoir  bt  Fboof  where  he  Irfls^ 

to  make  it  out  in  his  complaint. 

Complaint  alleged  in  substance  that  in  1868  the  defendant 
loaned  to  the  plaintiff  foar  thousand  dollars,  and  receivecl 
firom  him  five  notes  for  one  thousand  dollars  each,  at  tweWe* 
per  cent  interest,  secured  by  a  mortgage  of  real  property;  that 
said  notes  and  mortgage  had  about  a  month  before  said  loan 
been  executed  to  one  Wilson,  and  by  Wilson  indorsed  to  de* 
fendant  or  in  blank,  without  recourse,  and  redelivered  ta 
plaintiff,  the  transaction  being  designed  as  a  cover  for  the  sub* 
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sequent  usurious  agreement  of  the  defendant;  that  defendant 
In  a  foreclosure  suit  against  the  plaintiffs  and  others,  in  1860, 
obtained  a  judgment  upon  said  notes  and  mortgage,  by  which 
there  was  adjudged  to  be  due  him  $5,875,  principal  and  inter- 
est, and  a  foreclosure  and  sale  decreed;  that  the  premises 
were  sold  and  the  amount  of  the  decree  made  and  paid  to  de- 
fendant; and  that  the  amount  so  paid  in  excess  of  the  sum 
loaned,  with  interest  at  the  highest  lawful  rate,  besides  costs, 
etc.,  was  $1,436.  Plaintiff  demanded  judgment  for  three  times 
that  sum,  under  the  statute  providing  that  when  the  lawful 
limit  of  interest  is  exceeded  or  received  by  another,  the  i>er8on 
paying  may  recover  treble  the  amount:  Laws  of  1851,  c.  172, 
sec.  8.  Defendant's  answer  alleged  that  he  purchased  the 
notes  and  mortgage  of  Wilson,  and  set  up  the  judgment  ren- 
dered in  the  foreclosure  suit.  On  motion,  judgment  was  ren- 
dered for  defendant  on  the  pleadings,  and  plaintiff  appealed. 

Au$Unj  Perele8j  and  JohfMon^  for  the  appellant 
Jame$  O.  JenhvM^  for  the  appellee. 

By  Court,  Dixon,  C.  J.  This  suit  cannot  be  maintained 
without  unsettling  the  very  foundation  of  the  judgment  in 
the  foreclosure  action.  What  is  it  that  the  plaintiff  proposes 
to  do?  Why,  clearly  to  show  that  there  was  no  such  debt, — 
no  such  valid  notes  and  mortgage  as  those  described  in  and 
which  constitute  the  foundation  of  that  judgment.  We  do 
not  argue  to  prove  that  the  judgment  is  conclusive  that  there 
was  such  a  debt,  and  that  the  notes  and  mortgage  were  valid 
and  the  money  due  upon  them.  It  is  an  elementary  principle 
that  every  such  judgment,  unless  impeached  for  fraud,  is  so 
far  absolutely  conclusive  upon  the  parties  to  it.  To  maintain 
this  action,  the  plaintiff  must  go  behind  the  judgment  and 
show  that  the  whole  sum  for  which  it  was  rendered  was  not 
due  and  owing,  and  also  that  the  notes  and  mortgage  as  to  the 
sum  of  one  thousand  dollars  and  all  the  interest  purporting 
to  have  been  secured  by  them  were  void  for  usury.  No  plainer 
case  within  the  rules  of  estoppel  by  judgment  can  be  imagined. 
It  is  true,  as  urged,  that  the  plaintiff's  right  to  sue  for  three 
times  the  amount  of  usury  paid  did  not  accrue  until  the  notes 
and  mortgage  were  satisfied  by  a  sale  of  the  mortgaged  prem- 
ises. But  that  does  not  avoid  the  difficulty.  We  have  seen 
that  the  judgment  is  conclusive  that  there  was  no  usury;  and 
hence  the  plaintiff  has  not  made  out  by  his  complaint,  and 
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canDot  make  out  by  proof,  a  cause  of  actioii:  Steward  v. 
Danmer,  8  Vt  820;  Grow  v.  Albee,  19  Id.  540. 

This  case  bears  no  analogy  to  that  of  Ea$tman  v.  Partery  14 
Wis.  39,  where  the  plaintiff,  being  defeated  in  his  action  upon 
ibe  note  on  the  ground  of  usury,  had  still  a  primary  cause  of 
action  not  involved  in  the  issue  upon  the  note.  Nor  is  it  anal- 
ogous to  Woodward  v.  Hillj  6  Id.  143,  and  cases  of  that  nature, 
where  the  defendant  has  a  distinct  cause  of  action  or  counter- 
claim against  the  plaintiff  which  he  may  set  up  in  defense, 
but  does  not,  and  which  is  not,  therefore,  involved  in  the  judg- 
ment. It  is  in  principle  the  very  same  as  DriseoU  v.  Damp,  17 
Id.  419.  The  facts  on  which  the  plaintiff  relies  to  sustain  his 
action  are  such  as  go  to  the  legal  existence  and  validity  of  the 
notes  and  mortgage  themselves,  which  were  established  by 
the  judgment,  and  which  cannot  now  be  overhauled  in  any 
collateral  proceeding.  The  plaintiff  should  have  made  hiB 
defense  in  the  foreclosure  action. 

Judgment  affirmed. 

JuDOMBirr  18  Bab  whsh  It  Atvbotb  Same  pABma,  involveB  the  suna 
matter,  and  determines  the  same  cause  of  action:  Cqfin  ▼.  Kncil,  62  Am.  Dec. 
697.  ^e  Judgment  of  a  court  of  competent  jurisdiction  is  conclusive:  See 
aota  to  Lee  V.  Kmgalmry,  62  Id.  660;  Ettia  ▼.  Clarke,  70  Id.  603;  and  caanot 
be  reopened  for  examination  or  discussion  of  questions  adjudicated  therein 
unless  it  was  obtained  by  fraud  or  mistake:  Chraaameifer  ▼.  Beeson,  70  Id.  809; 
Kof^kr  ▼.  Scmgt  Mfg,  Co.,  71  Id.  600. 

EaroppiL  BT  JuDOKBNT:  Hekhew  v.  Hamilton,  61  Am.  Dec.  122. 

JaDOXXNT  07  COUBT  OF  Ck)MFBTXlIT  JlTBISBIOnON  CANNOT  BX  Ck)LLATBB- 

ALLY  Attacxbd:  See  collected  cases  in  note  to  Lee  ▼.  Kmgtibmry,  62  Am.  Deo. 
649;  ffampaon  ▼.  Weare,  66  Id.  116;  Sidemparker  v.  Sidentparher,  83  Id.  627, 
note  634. 

PLAnrnFF  cannot  Rboovbb  upon  Bvidbnoi  of  Oood  Oaubb  of  AcnoN, 
if  such  canse  is  not  averred  in  his  complaint:  Turner  v.  WaOxr,  22  Am.  Deo. 


Thb  FBnrdPAL  CASB  WAS  crrxB  in  each  of  the  following  authorities,  and  to 
the  point  stated:  A  decree  in  equity  and  a  judgment  at  law  is  ree  adfudieata 
as  to  every  fact  requisite  to  its  correctness  and  validity,  and  an  estoppel  upon 
every  such  fact.  Every  point  which  has  been,  either  expressly  or  by  neces- 
sary implication,  in  issue,  and  has  been  decided,  or  which  must  necessarily 
have  been  decided,  in  order  to  support  the  judgment  or  decree,  is  concluded: 
Board  qf  Superviaora  v.  Mineral  Point  /?.  B,  Co,,  24  Wis.  126.  Equity  will 
not  relieve  from  a  judgment  on  any  ground  of  which  the  judgment  debtor 
might  have  availed  himself  in  the  action  at  law.  A  biU  will  not  lie,  there- 
fore, in  favor  of  a  garnishee  against  whom  judgment  has  been  taken,  to  com- 
pel the  judgment  plaintiff  to  interplead  with  the  plaintiff  in  a  prior  garnishee 
sction  against  the  same  pairty  for  the  same  debt.  The  principle  is  that  the 
ieoision  of  a  court  of  competent  jurisdiction,  being  rea  adJmUeata,  is  not  only 
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oondnsive  and  binding  on  all  otli»  courts  of  conciirrent  JuriadietioQ,  as  to 
the  snbject-matter  thereby  determined,  but  also  as  to  ever/  ether  niA^feer 
which  tiie  parties  might  have  litigated  in  the  cass^  and  niikh  mi^t 
been  dedded:  Danaker  v.  PrenUsa^  22  Id.  316. 


Brown  v.  Hsbabd. 

r20  Wxscovsnr,  m] 
Jmawan  Dsbiob'b  EAiwiiros  iob  Sixtt  Datb^  whdt  Bzbot.  — Uiidsr 
the  WiaoaoeiB  statates  exempting  sixty  daya'  eamiBgw  of  a  jndgnflnft 
debtor  from  exeontion  and  attachment,  when  neosaaaiy  for  the  snpport 
of  his  ftunily,  the  order  of  a  judge  or  court  conmussiener  applying  prop* 
erty  of  a  judgment  debtor  in  his  own  hands  or  those  of  another  person 
to  the  satisfaction  of  the  judgment  cannot  include  his  earnings  for  aix^ 
days  before  the  making  of  the  order,  if  snohdeibtor  be  a  married  penon, 
or  one  charged  with  the  entire  support  of  a  family. 

0KATUTB    OF   WlSOOKBIN    EXXMFTINO    SlXTT    DaTS'  SaBNUTOS    OF   DXROR 

IDB  SIB  Pbbsonal  Ssbvicxs  fbov  ExicunoN  and  attachment,  when 
necessary  for  the  support  of  his  family,  applies  to  all  persons  who  sop- 
port  themselves  and  families  by  the  labor  of  their  haada^  witiMmt  regard 
to  the  grade  or  character  of  such  labor. 
Wkibs  Floijb  LfSPSCTOK  Pas8B8  upon  Etbbt  Sahplb  Hixsblf,  Ncr 
Pbooxxdb  of  his  Business  arb  his  "Eabhinqs,"  within  the  mman^ng 
of  the  WiBConsin  statute  exempting  sixty  days'  earnings  of  debtor  for 
his  personal  services  from  execution  and  attachment  when  necessary  for 
the  support  of  his  family,  notwithstanding  the  fact  that  he  employs 
subordinates.  The  net  proceeds,  alter  the  payment  of  his  employees, 
are  his  "earnings,"  and  as  such  are  exempt  within  the  period  fixed  by 
thestatote. 

Pladttiff  recovered  judgment  against  the  defendant  for 
$424.48;  execution  was  issued  and  returned  fwUa  bona.  An 
order  of  discovery  granted  by  a  court  commissioner  disclosed 
the  fact  that  the  judgment  debtor  was  employed  by  merchants 
to  inspect  flour,  and  was  paid  a  specified  price  for  each  barrel; 
that  he  employed  a  deputy,  a  book-keeper,  and  a  laborer  at 
stated  compensations;  that  his  net  income  was  about  two  thou- 
sand five  hundred  dollars  per  annum;  that  he  was  paid  for 
his  work  weekly;  that  he  had  received  no  payments  for  inspec- 
tion for  the  three  days  previous  to  the  service  of  the  order, 
which  was  on  August  10,  1865,  but  that  $27.82  was  due  him 
August  10th  from  difierent  parties  for  flour  inspected  during 
those  three  days;  that  he  had  on  hand  about  two  hundred 
pounds  of  drawn  flour,  and  six  or  seven  dollars  in  money 
when  the  order  was  served;  and  that  he  had  a  wife;  that 
her  mother  and  sister  were  in  his  family;  and  that  it  took 
$18.50  per  week  to  support  the  family.  On  August  12th, 
the  commissioner  appointed  a  receiver  of  all  the  property, 
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etc.f  ot  the  defendant,  and  the  gross  earnings  of  his  bmdiiesa 
to  August  10th;  on  August  14th  he  ordered  the  defendant 
to  deliver  to  said  receiver  the  $27.32,  the  two  hundred  pounds 
of  flour,  and  $6.50  in  money.    On  August  18th  the  reoeivei 
reported  that  he  had  received  from  defendant  $40.65,  and  the 
commissioner  directed  the  receiver  to  pay  back  to  defendant 
$15  for  the  services  of  his  employees  during  the  three  days, 
$4.59  for  expenses  of  his  business,  and  $9.25  for  the  support  of 
his  family.    On  a  subsequent  examination  upon  a  second  order 
of  discovery,  the  defendant  answered  that  he  inspected  flour 
daily  himself,  passing  upon  every  sample.    It  appeared  alsa 
that  the  defendant  had  received  since  his  previous  examination 
thirty-six  dollars  in  excess  of  the  expenses  of  his  business 
and  the  necessary  expenses  of  his  family;  and  the  commis* 
sioner  directed  him  to  deliver  that  amount  to  the  receiver. 
The  circuit  court  afterwards  set  aside  all  the  above  orders,  ex* 
cept  that  of  August  12th,  and  also  set  aside  so  much  of  that 
as  authorised  the  receiver  to  take  possession  of  the  gross  earn- 
ings of  defendant's  business  to  August  10th.    From  this  order 
the  plaintiff  appealed. 

Samuel  Howard^  for  the  appellant. 
Byr(m  Paine^  for  the  appellee. 

By  Court,  Dixon,  C.  J.  Section  94  of  chapter  134,  Revised 
Statutes,  provides  that  in  proceedings  supplementary  to  exe- 
cution the  judge  may  order  any  property  of  the  judgment 
debtor,  not  exempt  from  execution,  in  the  hands  either  of 

^  himself  or  any  other  person  or  due  to  the  judgment  debtor, 

to  be  applied  toward  the  satisfaction  of  the  judgment,  except 
that  the  earnings  of  the  debtor  for  his  personal  services  at  any 
time  within  sixty  days  next  preceding  the  order  cannot  be  so 
applied  when  it  is  made  to  appear,  by  the  debtor's  affidavit  or 
otherwise,  that  such  earnings  are  necessary  for  the  use  of  a 
family  supported  wholly  or  in  part  by  his  labor.  At  the  time 
this  statute  was  enacted,  the  earnings  of  the  debtor  were  not 

^  exempt  from  attachment,  garnishee  process,  or  seizure  and  sale 

upon  execution.  Subsequently  the  act  of  1858  (R.  S.,  c.  148, 
p.  799)  was  passed,  which,  as  amended  by  chapter  280,  Laws 
of  1861,  declares  that  the  earnings  of  all  married  persons,  or 
persons  who  have  to  provide  for  the  entire  support  of  a  family, 

.  in  this  state,  for  sixty  days  next  preceding  the  issuing  of  any 

process  from  any  court  of  record  or  justice  of  the  peace  against 
them,  shall  be  exempt  from  levy,  seisure,  or  sale  upon  such 
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• 
process;  and  the  same  shall  not  be  liable  to  be  garnished,  or 

seized  by  attachment,  or  levied  upon  by  execution,  or  sold  on 
any  final  process  issued  from  any  court  of  this  state.  This 
last  act  worked  a  repeal  or  modification  of  section  94,  so  far 
as  it  is  inconsistent  with  that  section.  By  extending  the 
exemption  ftom  execution  to  the  earnings  of  a  certain  class  of 
debtors  for  the  period  of  sixty  days,  absolutely,  it  rendered 
the  latter  clause  of  section  94,  as  to  the  earnings  to  be  ex- 
cepted, etc.,  wholly  inapplicable  to  that  class  of  debtors. 
Debtors  of  the  new  class  become  absolutely  entitled  to  the 
exemption  of  their  earnings  for  the  period  of  sixty  days  un- 
der  the  first  clause  of  the  section,  by  which  the  power  of  the 
judge  is  limited  to  the  application  of  the  property  of  the  judg- 
ment debtor,  not  exempt  &om  execution. 

A  question  is  made  as  t5  the  application  of  the  act  of  1868. 
I  have  no  doubt  it  includes  all  persons  who  support  them- 
selves by  the  labor  of  their  hands,  without  regard  to  the  grade 
of  such  labor,  or  the  degree  of  skill  and  experience  required  in 
its  performance.  I  think  the  act  is  applicable  to  the  case  of 
the  present  defendant,  who  is  shown  to  be  a  debtor  of  the  class 
provided  for  by  it. 

The  question  then  is  as  to  the  meaning  of  the  word  "earn- 
ings," as  found  in  the  act  of  1858,  without  the  qualifying 
words  contained  in  section  94.  It  is  not  easy,  perhaps,  to  de- 
termine the  precise  application  of  this  word  as  used  in  the 
statute.  I  think  a  correct  definition  to  be,  the  gains  of  the 
debtor  derived  from  his  services  or  labor  without  the  aid  of 
capital.  If  the  debtor  has  no  capital  and  no  credit  contrib- 
uting to  increase  his  profits,  except  the  credit  arising  from  the 
labor  or  service  in  which  he  is  presently  engaged,  and  out  of 
the  proceeds  of  which  his  obligations  on  account  of  such  labor 
or  service  are  to  be  discharged,  then  I  think  his  net  receipts  or 
gains  from  such  labor  or  service  may  fairly  be  accounted 
"  earnings."  If,  for  example,  the  man  whose  business  it  is  to 
dig  a  well,  sink  a  mine,  erect  a  house,  run  a  raft  of  lumber  or 
a  ferry-boat,  or  to  perform  any  of  the  numerous  kinds  of  work 
in  which  the  assistance  of  others  is  necessary,  employs  others, 
as  he  must  do,  to  assist  him,  and  who  are  to  be  paid  as  he 
himself  is  paid,  out  of  the  proceeds  of  the  work,  it  seems  to 
me  that  what  remains  after  the  others  are  paid  must  be  re- 
garded as  his  "  earnings."  We  all  know  that  there  are  many 
men  who  have  a  peculiar  skill  and  adaptation  to  these  differ* 
«nt  kinds  of  labor, — who,  from  long  application  and  expe* 
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rienoe,  are  qnalified  to  assume  the  management  and  control 
of  them  and  of  others  engaged  in  them,  and  when  they  do  bo 
under  the  circumstances  stated,  why  may  not  their  gains,  in- 
creased perhaps  beyond  the  gains  of  others  who  have  no  skill 
and  experience,  be  said  to  be  the  result  of  their  personal  ser- 
▼ices?  I  must  say  that  I  think  they  arc  T.ic  ^'earnings" — 
the  fruits  of  the  proper  skill,  experience,  and  industry — of  the 
persons  to  whom  they  belong. 

These  observations  are  applicable  to  and  dispose  of  this  case. 
The  net  proceeds  of  the  defendant's  services  as  flour  inspec- 
tor, after  the  payment  of  his  employees,  were  his  ^  earnings," 
and  as  such  were  exempt  within  the  period  fixed  by  the 
statute. 

The  order  of  the  circuit  court  is  affirmed* 

Downer,  J.,  dissented. 


I  BXEMPTION    OF    EaUIDIOS    OB    WiaSS   IBOM    EZBODTXOV   AMD   AtTAGB- 

MXMT.  —  1.  STATUTBi — The  following  coUeoted  statoiat  inclnde  those  ex- 
empting flarningB  or  wagee  from  ganuahment^  trostee  prooessy  and  applicatum 
to  Batiafaction  of  judgments  in  proceedings  snpplementary  to  execution. 
They  also  inclnde  the  exemption  of  earnings,  or  wages  allowed  to  the  wife  or 
minor  children  of  the  debtor.  In  the  states  and  territories  not  named,  as 
Arisona  Territory,  Dakota^  Indian  Territory,  Louisiana,  New  Mexico  Ter- 
ritory, Vixginia,  West  VirginiSy  Wyoming  Territory,  and  in  the  District  of 
I  Odlumhia^  no  statates  exempting  wages  or  earnings  from  execution  or  attach- 

\  ment  haTO  been  found.    In  some  of  the  states  the  wages  of  a  laborer  are 

made  a  preferred  daim,  but  the  statutes  on  that  point  are  not  here  collected. 
'  A  reference  to  them  will  be  found  in  the  second  Tolume  of  Wade  on  Attach- 

ment^ in  which  statutes  relating  to  attachment  and  garnishment  in  the  vari- 
I  ons  states  and  territories  are  odUeeted. 

Alabama,  —  The  wages,  salaries,  or  compensation  of  laborers  and  employees, 
for  personal  senrioe,  not  exceeding  twenty-fiTO  dollars  per  month,  shall  be 
free  from  garnishment  for  debt:  Code  1876,  sec.  2823. 

Arhomaas,  —  The  time  wages  of  all  laborers  and  mechanics,  not  exceeding 
their  wages  for  sixty  days,  shall  hereafter  be  exempt  from  seisure  by  garnish- 
ment, or  other  legal  process;  pronded,  that  the  defendant  in  any  caae  shall 
I  file  with  the  oourt  from  which  such  process  shall  issue  a  sworn  statement  thai 

said  sixty  days'  wages,  olaimed  to  be  exempt^  is  less  than  the  amount  exempt 
to  him  under  the  constitution  of  the  state,  and  that  he  does  not  own  suffi- 
\  dent  other  personal  property,  which  together  with  the  said  sixty  days' 

'  wages  would  exceed  in  amount  the  limits  of  said  ooostitational  exemption: 

Dig.  Stats.  1884,  sec.  3422. 

Cfaii/omkL  —  The  earnings  of  the  judgment  debtor  for  his  personal  services^ 
rendered  at  any  time  within  thirty  days  next  preceding  the  levy  of  execution 
or  attadiment»  are  exempt  from  execution,  when  it  appears  by  the  debtor's 
\  affidavit^  or  otherwise,  that  snch  earnings  are  necessary  for  the  use  of  his 

'  family  residing  in  this  state,  supported  in  whole  or  in  part  by  his  labor;  but 

where  debts  are  inouxed  by  any  suoh  person,  or  his  wife  or  family,  for  the 
oommnn  neoessaries  of  life,  the  one  half  of  such  earnings  above  mentioned 
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are  nevertheless  snbjectto  ezacntion,  gmmiahment^  or  attochment  to  satisfy 
debts  so  incurred:  Ckide  Civ.  Ptoc.  1885,  sao.  690,  sabd.  8. 

Cfolorttda.  -^The  same  as  in  North  Carolina^  ij^frOf  exoept  that  no  time  im 
stated,  and  the  amoont  is  limited  to  twenty-fire  ddlars:  Code  Civ.  Proc, 
see.  226. 

CformectieMi,  —  So  mnch  of  any  debt  which  has  accrued  by  reason  of  iba 
personal  services  of  the  debtor  as  shall  not  exceed  ten  dollars,  or  if  he  hav^e 
a  wife  or  &unily  as  shall  not  exceed  twenty-five  dollars,  and  all  benefite 
allowed  by  any  association  of  persons  in  this  state  towards  the  support  of 
any  of  its  members  incapacitated  by  sickness  or  infirmity  from  attending  toy 
his  nsnal  bosiness,  shall  be  exempted,  and  not  liable  to  be  taken  by  foreign 
attachment  or  execution;  provided,  that  in  suits  brought  to  recover  any  debt 
accruing  for  house*rent,  provisions,  wearing  apparel,  or  fuel  furnished  to  the 
debtor  or  for  the  use  of  his  fomily,  ten  doUars  only  shall  be  exempted,  and 
that  three  doUars  only  shall  be  exempted  in  any  suit  brought  upon  debts  ac- 
cruing for  personal  board  furnished  for  the  debtor  or  his  family:  Pub.  Acts 
1882,  c  69,  p.  160^  amending  sec.  13  of  c  16^  tit  19  of  Oen.  Stats.  1876,. 
p.  456.    The  wages  of  any  minor  shall  not  be  taken  by  process  of  foreign 
attachment  for  any  debt  of  the  parent,  while  such  minor  is  living  apart  from 
such  parent,  nor  in  any  case  where  the  debt  is  not  for  necessaries  fumisbed 
the  minor  or  such  parent:  Pub.  Acta  1883,  c  65,  p.  254,  repealing  c.  81,  Pub. 
Acts  1880^  p.  640,  relating  to  exemption  of  minors'  wages  from  attaehment 
and  execution. 

Delaware. — The  foOowing  shall  be  exempt  from  execution  attachment 
process:  1.  Fifty  per  cent  of  the  amount  of  the  wages  for  labor  or  service  ci 
any  person  residing  within  the  state  of  Delaware,  attached  under  said  process, 
and  judgments  obtained  by  virtue  of  said  prooess  shall  be  rendered  only  for 
so  mnch  of  the  wages  so  attached  as  shall  remain  after  the  said  fifty  per  cent 
thereof  shall  have  been  deducted,  and  the  wages  so  deducted  and  exempted 
■hall  not  thereafter  at  any  time  or  in  any  case  be  subject  to  any  execution 
attachment  process  whatsoever;  2.  The  entire  amount  of  the  wagies  for  la- 
bor or  service  of  any  married  woman  during  coverture;  8.  The  entire  amount 
of  the  wages  for  labor  or  service  of  any  minor:  Bev.  Code  1862,  as  amwidiwl 
1874-75,  c  111,  pp.  684,  685.  The  amount  of  the  wages  for  labor  or  eenrioe 
of  any  person  residing  within  New  Castle  County  is  exempt  from  execution 
attachment  process  under  the  laws  of  Delaware:  Laws  1875,  c  186,  p.  309. 

Florida,  — No  writ  of  attachment  or  garnishment  shall  issue  from  any  of 
the  courts  of  this  state  to  attach  or  delay  the  payment  of  any  mooey  due  to 
any  person  who  is  the  head  of  a  family,  residing  in  this  state,  when  the 
money  is  due  for  the  personal  labor  or  services  of  such  person:  McCleUan's 
Dig.  1881,  c.  104,  see.  23,  p.  634. 

OeorgkL  —  All  journeymen,  mechanics,  and  day-laborers  shall  be  exempt 
from  the  process  and  liabilities  of  gamishment  on  their  daily,  weekly,  or 
monthly  wages,  whether  in  the  hands  of  their  enxployers  or  others:  Code 
1882,  sec.  3654,  p.  901. 

Idaho  Terriiory.  — The  exemption  is  the  same  as  in  CaHfomi%  mftpra^  with- 
out the  last  clause  concerning  "common  neceesariee."  ^e  wife's  earnings 
for  personal  services  are  exempt  from  execution  agunst  her  husband:  Gen. 
Laws  1881,  sees.  439,  440. 

nUnois.  — The  wages  and  servioesof  a  defendant  being  the  head  of  a  family, 
and  residing  with  the  same,  to  an  amount  not  exaeediiig  fifty  doUais, 
shall  be  exempt  from  ganushment.  In  case  the  wages  or  aamoee  of  such 
iefendaat,  Ia  the  hands  of  a  ganuahee,  shall  exceed  fifty  doUan^  jndgmenl 
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•hall  be  giren  only  for  the  balanoe  abofre  that  amoont:  Stvr  and 
Ann.  Stats.  1885,  toL  2,  o.  8S;  par.  14,  p.  1225.  This  was  the  amendmsnt 
of  1879,  increasing  the  exemption  from  twenty-five  dollars  to  fifty  dollars: 
Id.,  note.  The  following  personal  property  owned  by  the  debtor  shall  be 
exempt  from  execution,  writ  of  attachment,  and  distress  for  rent^  via.  (describ- 
ing it);  provided,  that  such  selection  and  exemption  shall  not  be  made  by  the 
debtor  or  allowed  to  him  or  her  from  any  money,  salary,  or  wsges  due  him  or 
her  from  any  person  or  persons  or  corporation  whatever:  Id.,  o.  52,  par.  13^ 
p.  1111.  This  differs  from  all  former  exemption  laws  of  this  state  in  provid* 
ing  a  total  valuation  for  exemptions,  and  permitting  the  debtor  to  elect  the 
articles,  instead  of  specifying  at  length  the  articles  exempt;  and  else  in  add- 
ing the  final  proviso  that  the  section  shall  not  apply  to  wages:  Id.,  note. 
Ko  personal  property  shall  be  exempted  from  levy  of  attachment  or  execution 
when  the  debt  or  judgment  is  for  the  wages  of  any  laborer  or  servant;  pr<^ 
vided,  the  court  rendering  judgment  shall  find  that  the  demand  so  sued  for 
ia  for  wages  due  such  person  as  laborer  or  servant^  which  finding  shall  be  ex- 
pressed in  the  record  of  said  judgment,  and  indorsed  upon  the  execution  when 
issued:  Id.,  c.  52,  par.  16,  p.  1113. 

Indiana.  —  Hereafter  no  court  in  this  state  shall  have  or  entertain  juriadio- 
tion  in  any  action  of  attachment,  gsmishment,  or  supplementary  proceedings 
when  the  plaintiff  and  principal  defendant  are  both  non-residents  of  this 
state,  and  the  money  sought  to  be  reached  by  such  attachment,  garnishment^ 
or  supplementary  proceedings  is  the  personal  earnings  or  wages  due  or  owing 
to  the  principal  defendant  from  any  person  or  corporation  doing  business  in 
this  state:  Rev.  Stats.  1881,  sec.  958,  p.  182.  The  wages  of  all  persons  in  the 
employ  of  any  person  or  corporation  shall  be  exempt  from  garnishment  and 
proceedings  supplemental  to  execution  in  the  hands  of  such  person  or  corpora- 
tion so  long  as  such  employee  remains  in  such  employment,  not  exceeding 
one  month's  wages  at  any  one  time:  Id.,  sec.  959.  Any  person  or  corporation 
in  debt  for  wages,  as  in  the  preceding  section  provided,  may  at  any  time 
after  being  served  with  a  garnishee  summons  pay  to  any  such  employee  the 
amount  of  wages  exempted  by  the  preceding  section;  snd  such  payment  shaU 
discharge  such  garnishee  defendant  from  liability  for  the  amount  so  paid  as 
efiisctually  as  if  paid  before  the  issuing  of  such  summons:  Id.,  sec.  960. 

lowcL — The  earnings  of  a  judgment  debtor  for  his  personal  servioes  or 
those  of  his  family  at  any  time  within  ninety  days  next  preceding  the  levy 
are  exempt  from  execution  and  attachment:  McClain's  Ann.  Stats.  1880,  voL 
2,  sec.  8074. 

KanmtB,  — The  earnings  of  the  debtor  for  his  personal  servioes  at  any  timt 
within  three  months  next  preceding  the  issuing  of  an  execution  cannot  be 
applied  to  the  payment  of  his  debts  when  the  necessity  of  faxnily  maintenance 
is  made  to  appear,  as  in  North  Carolina^  k^ra:  Dassler's  Comp.  Laws  1885,  c 
81,  sec  4719,  p.  721;  c  80,  sec.  4803,  p.  666.  In  that  state,  there  is  no  ex- 
emption of  property  for  the  wages  of  any  clerk,  mechanic^  laborer,  or  servant: 
Id.,  c  38,  sec.  2660,  p.  436. 

Kentucky.  — The  wages,  not  to  exceed  fifty  dollars,  of  all  persons  who  work 
for  wages,  shall,  if  such  person  be  a  bona  fide  housekeeper  with  a  family,  be 
exempt  from  attachment,  garnishment,  or  fee-bill;  provided,  that  the  exemp- 
tion of  fifty  dollars  shall  not  apply  to  debts  contracted  for  food,  raiment,  or 
house-rent  for  the  family:  Bullitt  and  Poland's  Qen.  Stats.  1883,  tit  Execu- 
tions, c.  38,  art  13,  sec.  8,  p.  432. 

Maine.  —  No  person  shall  be  adjudged  trustee  by  reason  of  any  amount 
ine  from  him  to  the  principal  defendant  as  wages  for  his  personal  labor,  or 
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that  of  his  wife  or  minor  children,  for  a  time  not  exceeding  one  month  next 
preceding  the  service  of  the  process,  and  not  exceeding  twenty  dollars  of  tha 
amount  due  to  him  as  wages  for  his  personal  labor,  and  this  is  not  exempt  in 
any  snit  for  necessaries  furnished  him  or  his  family;  moreover,  wages  of 
minor  children  and  of  women  are  not  in  any  case  subject  to  trustee  process 
on  account  of  any  debt  of  parent  or  husband:  Rev.  Stats.  1883,  tit.  9,  c.  86^ 
sec.  55,  subd.  6,  p.  738. 

liaryland,  — No  attachments  upon  warrant,  upon  judgment,  upon  two  nofs 
t$ta,  or  upon  original  process  shall  issue  against,  be  levied  on,  or  affect  the 
wages  or  hire  of  any  laborer  or  employee  not  actually  due  at  the  date  of  snch 
attachment  in  the  hands  of  the  employers,  whether  such  employers  be  indi- 
viduals or  corporations,  unless  the  debt  or  judgment  upon  which  such  attacli- 
ment  is  issued  shall,  exclusive  of  cost,  exceed  the  sum  of  one  hundred  dollars; 
and  the  sum  of  one  hundred  dollars  of  such  wages  or  hire  due  to  any  laborer 
or  employee  by  any  employer  or  corporation  shall  always  bo  exempt  from 
attachment  by  any  process  whatever;  provided,  that  this  section,  and  nothing 
herein  contained,  shall  apply  to  or  in  any  manner  affect  any  existing  debt, 
contract,  note,  or  judgment,  nor  prevent  any  person  or  body  corporate  from 
issuing  an  attachment  on  any  judgment  now  obtained,  or  which  may  here- 
after be  obtained,  on  any  note,  debt,  or  contract  existing  at  the  time  of  the 
passage  of  this  act;  and  provided  that  nothing  in  this  act  shall  apply  to  non- 
resident defendants:  Rev.  Code  1878,  art.  67,  sec  53.  The  wages  or  hire  of 
iny  person  or  persons  not  residing  in  this  state  shall  be  subject  to  attach- 
ment upon  judgment,  upon  warrant,  or  upon  two  fum  etts,  in  the  same  man- 
ner  and  to  no  larger  extent  than  the  wages  or  hire  of  any  person  or  penons 
resident  in  this  state:  Id.,  sec.  54. 

MasaachuKtU.  — No  person  shall  be  adjudged  a  trustee  by  reason  of  any 
money  or  credits  which  are  due  for  the  wages  of  the  perscmal  labor  or  ser- 
vices of  the  wife  or  minor  children  of  the  defendant:  Pub.  Stats.  1882^  e. 
183,  sec.  29,  p.  1054.  When  wages  for  the  personal  labor  and  services  of  a 
defendant  are  attached  for  a  debt  or  demand  other  than  for  necessaries  fur- 
nished to  him  or  to  his  family,  there  shall  be  reserved  in  the  hands  of  the 
trustee  a  sum  not  exceeding  twenty  dollars,  which  shall  be  exempt  from 
such  attachment;  and  when  such  wages  are  attached  on  a  demand  for  such 
necessaries,  there  shall  be  so  reserved  a  sum  not  exceeding  ten  dollars:  Id., 
sec.  30.  When  wages  are  attached,  the  defendant  may  avoid  certain  costs  by 
making  tender  or  offer  of  judgment^  or  by  suffering  defanlt:  Id.,  sec.  31,  p. 
1055. 

Michigan.  —  No  person  shall  be  adjudged  a  garnishee,  or  be  liable  as  such, 
for  any  indebtedness  due  to  the  principal  defendant,  if  the  latter  be  a  house- 
holder having  a  family,  for  the  personal  labor  of  such  defendant  or  his  fam- 
ily, unless  such  indebtedness  exceed  the  sum  of  twenty-five  dbUars,  and  in 
case  of  such  excess,  only  to  the  amount  of  such  excess:  Howell's  Ann.  Stats. 
1882,  sees.  8032,  8096.  For  work,  labor,  or  services  done  or  performed  by  a 
woman,  when  the  amount  of  such  work  or  services  does  not  exceed  the  sum 
of  twenty-five  dollars  exclusive  of  costs,  no  property  is  exempt  from  execu- 
tion to  satisfy  a  judgment  for  the  same,  except  as  exempted  by  the  state  con- 
stitution: Id.,  sec.  7091;  and  any  judgment  hereafter  (4>tained  before  a  jus- 
tice of  the  peace  for  personal  services  performed  by  the  plaintiff  shall  not  be 
stayed,  but  execntion  may  issue  thereon  immediately  on  rendition  of  judg- 
ment: Id.,  sec.  7091  a. 

Jifinnuota.  — The  wages  of  any  laboring  man  or  woman,  or  of  his  or  h«r 
minor  children,  in  any  snm  not  exceeding  fifty  dollars,  due  for  servioes 
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dered  by  him  or  them  for  any  poraon  for  and  during  ninety  days  preceding 
the  iBsne  of  proems  of  attachment,  garnishment,  or  execution  in  any  action 
against  such  laborer,  are  exempt  from  attachment^  execution,  or  sale  on  any 
final  process:  Stats.  1878,  c.  66,  sec.  310,  snbd.  11,  p.  757;  provided,  how- 
ever, that  the  exemption  shall  extend  only  to  debtors  having  an  actual  resi- 
dence in  this  state:  Id.  The  earnings  of  any  minor  child  of  any  debtor 
within  tills  state,  or  the  proceeds  thereof,  shall  not  be  liable  to  attschment^ 
garnishment,  or  sale  on  any  final  process  of  a  court  in  any  action  against 
sach  debtor,  by  reason  of  any  debt  or  liability  of  such  debtor  not  contracted 
for  the  especial  benefit  of  such  minor  child:  Id.,  sec.  312.  On  proceedings 
rapplementary  to  execution,  the  exemption  is  the  same  as  in  North  Carolii\a» 
h^ra,  except  that  the  time  is  limited  to  thii:^y  days  instead  of  sixty:  Id.,  sec 
842,  p.  762. 

JUisaissippL  — The  wages  of  every  laborer  or  mechanic  to  the  amount  of 
one  hundred  dollars  shall  be  exempt  from  garnishment  or  other  legal  process: 
Rev.  Code  1880,  o.  45,  seo.  1244,  subd.  8,  p.  358. 

Miuouru  — No  property  or  wages,  declared  by  statute  to  be  exempt  from 
execution,  shall  be  attached,  except  in  the  case  of  a  non-resident  defendant, 
or  of  a  defendant  who  is  about  to  move  out  of  the  state,  with  intent  to  change 
his  domicile:  1  Rev.  Stats.  1879,  sec.  416,  p.  65;  nor  shall  any  person  be 
charged  as  garnishee  on  account  of  wages  due  from  him  to  a  defendant  in  his 
employ,  for  the  last  thirty  days'  service:  Id.,  sec.  2519,  p.  423.  Each  head 
of  a  family,  at  his  election,  may,  in  lieu  of  stated  exemptions,  select  and 
hold,  exempt  from  execution,  any  other  property,  real,  personal,  or  mixed, 
or  debtri  and  wages,  not  exceeding  in  value  the  amount  of  three  hundred  dol- 
lars: Id.,  sec.  2346,  p.  392;  or  the  wife  may  select  and  hold  sach  lien  ex- 
emption, free  from  execution  or  attachment,  where  the  husband  has  absconded 
or  absented  himself  from  his  place  of  abode:  Id.,  sec.  2348,  p.  392.  No  prop- 
erty shall  be  exempt  from  seizure  and  sale  under  execution,  for  all  personal 
services  rendered  by  any  person  acting  in  the  capacity  of  house-servant  or 
common  laborer,  to  an  amount  not  exceeding  ninety  dollars:  Id.,  sec.  2350, 
p.  393;  provided,  an  action  is  commenced  within  six  months,  et^.:  Id.,  sec 
2351;  and  no  property  is  exempt  from  sale  for  taxes:  Id.,  sec  2349. 

Montana  Territory,  — Ihe  earnings  of  the  judgment  debtor,  for  his  per- 
sonal services  rendered  at  any  time  within  thirty  days  next  preceding  the 
levy  of  the  execution  or  levy  of  attachment,  when  it  shall  be  made  to  appear 
by  the  debtor's  affidavit  or  otherwise  that  such  earnings  are  necessary  for 
the  use  of  his  family,  residing  in  this  territory,  rappcrted  wholly  or  in  part 
by  his  labor,  are  exempt  from  execution:  Rev.  Stats.  1879,  sec  310,  subd. 
11,  p.  101.  So  the  judge  or  referee,  in  proceedings  supplementary  to  execu- 
tion, cannot  apply  such  earnings,  made  within  thirty  days  next  preceding 
the  order,  to  the  satisfaction  of  the  judgment  where  such  family  necessity 
appears:  Id.,  sec.  343,  p.  108.  No  property  is  exempt  from  execution  and 
sale  for  a  delinquent  r^ad  tax:  Id.,  sec.  1078,  p.  636. 

Ndtratka,  —  The  wages  of  Uborers,  mechanics,  and  clerks,  who  are  head* 
of  families,  in  the  hands  of  those  by  whom  such  laborers,  mechanics,  or  clerka 
may  be  employed,  both  before  and  after  such  wages  shall  be  due,  shall  be 
exempt  from  tlie  operation  of  attachment,  execution,  and  garnishee  process; 
provided,  that  not  more  than  sixty  days'  wages  shall  be  exempt;  provided 
further,  that  notliing  iu  this  act  shall  be  so  construed  as  to  protect  the  wages 
)  of  persons  who  have  or  are  about  to  abscond  or  leave  the  state,  from  the  pro- 

visions of  law  now  in  force  upon  that  subject;  provided  further,  that  nothing 
la  this  act  shall  be  so  construed  as  to  permit  the  attachment  of  sixty  days' 
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-wagM  in  Ilia  hands  of  the  employer:  Cooq^  Ststi.  1885^  aec  681  a»  p.  8001 
In  prooeedinga  in  aid  of  ezeeatioii,  the  exemption  is  the  same  as  in  Nortii 
-€brolina»  ii^fira,  ezoepi  that  the  time  is  extended  to  ninety  days:  Id.,  see. 
941,  p.  700.  There  is  no  exemption  of  any  property  from  execatian  or 
attachment  for  clerks',  laborers*,  or  mechanics'  wages:  Id.,  sec  531,  p.  896L 
Ko  property  is  exempt  from  levy  and  sale  for  taxes:  Id.,  sec.  524»  p.  888. 

Nevada,  — In  proceedings  snpplementary  to  execntiao,  the  exemption  in 
the  same  as  in  North  Oarolin%  t^fra^  except  that  the  time  and  amoont  av<» 
limited  to  fifty  dollars  earned  within  thirty  days  next  preceding  the  ofder* 
^and  his  own  support  is  indnded  as  well  as  that  of  his  family:  €ten.  Stata. 
1835,  sec.  3287,  p.  800. 

New  HampMre,  — Noytmstee  sludl  be  charged  en  acooont  of  the  peraooal 
eerrices  and  earnings  of  the  wife  or  minor  children  of  the  defendant;  nor  oa 
acconnt  of  labor  performed  by  the  defendant  after  the  service  of  the  writ  oa 
the  trustee;  when  the  trustee  is  son^t  to  be  charged  for  the  labor  of  the  da* 
fendant,  in  a  sait  founded  on  a  daim  other  than  for  neoessariea  famiBhed  the 
defendant  or  any  of  his  &mily,  there  shall  be  reserved  for  the  defendant  the 
wages  for  such  labor  performed  before  sach  service  of  the  writ  to  the  amount 
of  twenty  doUan:  Gen.  Laws  1878,  c.  249,  sec.  40,  p.  574. 

New  Jeneif,  —  Under  the  sapplementary  act  of  March  27, 1808^  it  waa  pro- 
vided that  the  personal  property  of  a  non-resident  of  this  state,  being  in  this 
^tate,  shall  not  be  liable  to  attachment  at  the  suit  of  a  non-resident  creditor, 
when  the  said  property  is  exempt  by  law  of  the  state  of  which  the  said  debtor 
end  creditor  are  residents:  Revision  of  1877,  sec.  12,  p.  44;  bat  in  Leonard  v. 
Lawrence,  87  K.  J.  L.  856,  this  was  held  to  apply  <mly  to  personal  property, 
as  goods  and  chattels,  snd  not  to  rights  and  credits,  as  wages.  So  in  1878  it 
was  further  provided  that  wagea,  salaries,  or  other  compensation  due  from 
an  employer  resident  within  thui  state  to  a  non-reaident  employee,  for  labor, 
work,  or  services  done  or  rendered  within  this  state  or  elsewhere,  shall  not 
be  liable  to  attachment  at  the  suit  of  a  non-resident  creditor,  when  the  said 
wages,  salaries,  or  other  compensation  are  exempt  from  attachment  by  the 
law  of  the  state  of  which  the  said  employee  is  resident:  Rev.  1877,  sec  2,  p. 
1265. 

New  Tark, — The  article  authorizing  proceedings  to  compel  an  examina- 
tion of  the  judgment  debtor,  and  of  his  debtor  or  bailee,  in  proceedings  snp- 
plementary to  execution,  doee  not  anthorize  the  seUore  of  or  interfereooe 
with  the  earnings  of  the  judgment  debtor  far  his  personal  services  rendered 
within  sixty  days  next  before  the  institution  of  the  special  proceeding,  when 
the  necessity  of  family  maintenance  is  made  to  appear,  as  in  K<Mrth  Garolin% 
fil/ra;  Ann.  Code  Civ.  Proc.  1886,  see.  2463.  Additional  peraooal  property 
is  not  exempt  from  execution  u»ued  on  a  judgment  recovered  for  work  per- 
formed in  the  family  as  a  domestic:  Id.,  sec  1391. 

North  CaroUna,  —  The  earnings  of  a  debtor  for  his  personal  servioos,  at  any 
time  within  sixty  days  next  preceding  the  order  of  a  court  or  judge  to  apply 
his  property  to  the  payment  of  a  judgment  against  him,  cannot  be  so  applied 
when  it  is  made  to  appear  by  the  debtor's  affidavit  or  otherwise  that  such 
earnings  are  necessary  for  the  use  of  a  family  supported  wholly  or  in  part  by 
his  labor:  Code  1883,  vol.  1,  sec  493. 

Oliio,  — The  personal  earnings  of  the  debtor  and  the  personal  eaniings  of 
his  or  her  minor  child  or  children  for  tiiree  montiis,  where  it  is  made  to  ap- 
pear by  the  affidavit  of  the  debtor  or  otherwise  that  such  earnings  are  necee- 
iMiy  to  the  support  of  such  debtor  or  of  his  or  her  family,  are  exempt  from 
'oxeeotion,  attachment,  or  sale  for  any  debt,  damages,  fine^  mr  ameroementi 
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«n<t  BQuli  period  of  three  montha  shall  date  irom  the  time  of  ittaing  any 
attachment  or  other  procees,  the  rendition  of  any  judgment,  or  the  making 
of  any  order  under  which  the  attempt  may  be  made  to  aubjeot  such  eamingi 
to  the  payment  of  a  debt:  Rer.  Stats.  1883,  voL  2,  sea  5490,  snbd.  tt. 
Under  proceedings  in  aid  of  execution,  the  exemption  is  the  same  as  in  North 
Carolina,  tuprOf  except  that  the  time  is  extended  to  three  months:  Id.,  sec 
M83. 

Oregon.  — Ihe  earnings  of  a  judgment  debtor  for  personal  services  at  any 
time  within  thirty  days  next  preceding  the  judgment  against  a  garnishee 
shall  not  be  included  when  the  necessity  of  family  maintenance  is  shown,  as 
in  North  CSarolina,  mipra:  Gen.  Laws  1872,  sec.  310,  p.  174. 

Penntjflvama,  — Hie  wages  of  any  laborer,  or  the  salary  uf  any  person  in 
pnblio  or  private  employment,  shall  not  be  liable  to  attachment  in  the  haada 
of  the  employer:  Brightly's  Purdon's  Dig.,  toL  1,  p.  746,  sec.  40;  p.  1000, 
sec.  129;  but  wages  may  be  attached  for  board,  not  exceeding  four  weeks: 
Id.,  p.  891,  sec  23.  No  stay  of  execution  shall  be  allowed  on  any  judgment 
for  one  hundred  doUara  and  leaa,  when  the  same  baa  been  reoovered  for 
wages  of  manual  labor.  No  exemption  of  property  from  attachment,  levy, 
or  sale  upon  exeentian  shall  be  allowed  upon  judgments  for  fifty  dollars  or 
Isaa  obtained  for  wagea  for  manual  labor:  Id.,  voL  2,  p.  1699,  aecs.  8,  9. 

Skode  Idcmd»  — The  following  ahall  be  exempted  fzom  attachment  on  any 
watrant  of  distren,  or  any  other  writ,  original,  mesne,  or  judicial:  Wages 
due  or  aooruiDg  to  any  aeaman;  the  salary  or  wages  due  or  payable  to  any 
debtor,  not  exceeding  the  sum  of  ten  dollars,  except  when  the  cause  of  action 
is  for  neosasariea  furnished  the  defendant;  the  salary  and  wagea  of  the  wife 
and  of  the  minor  children  of  any  debtor:  Pub.  State.  1882;  o.  209,  aeca.  10-13, 
p.  676. 

B<mth  OanUna.  — In  proceedinga  supplementary  to  execution,  the  exemp- 
tion ia  the  aame  aa  in  North  Carolina^  tupra:  Bev.  State.  1882;  Code  Civ. 
Frocy  aec  317,  p.  93. 

Tameaaee.  — Thirty  dollars  of  the  wages  of  every  mechanic  or  other  labor- 
ing man  shall  be  exempt  from  execution,  seixure,  or  attachment;  and  the 
Ben  created  by  service  of  garnishment  shall  only  affect  that  portion  of  a 
laborer's  wages  that  may  be  due  at  the  time  service  is  made,  and  not  any 
future  wages:  MiBiken  and  Vertree's  Code  1884,  sec.  2931.  The  same  prop- 
erty is  exempt  from  execution  as  is  exempt  from  levy,  attachment,  or  sale  by 
other  judicial  process:  Id.,  sec.  3798. 

Texas,  —  "Current  wages  for  personal  services"  shall  be  reserved  to  every 
family,  and  to  persons  who  are  not  constituents  of  a  family,  exempt  from 
^ittaehment,  executton,  and  every  other  species  of  forced  sale  for  the  pay- 
ment of  debts:  Bev.  Stats.  1879,  arts.  2335,  2337,  p.  341. 

Utah  TerrUary.  — One  half  of  the  earnings  of  the  judgment  debtor  for  his 
personal  services  rendered  at  any  time  within  sixty  days  next  preceding  the 
levy  of  execution  or  levy  of  attachment  are  exempt  from  execution,  when  it 
appears  by  the  debtor's  affidavit  or  otherwise  that  such  earnings  are  neces- 
sary for  the  use  of  his  family  residing  in  this  territory,  supported  whoUy  or 
in  part  by  his  labors:  Lava  1884,  sec  670,  snbd.  7,  p.  257.  No  property  is 
exempt  from  sale  for  taxes:  Id.,  sec.  570,  subd.  11,  p.  259. 

VermomL  — No  person  shall  be  adjudged  a  trustee  by  reason  of  wages  or 

compensation  due  the  principal  debtor,  for  work  and  labor  performed  by  him 

in  penon  after  the  service  of  the  trustee  process  upon  the  trustee;  and  no 

earnings  of  a  minor  or  married  woman  shall  be  subject  to  the  trustee  process 

Am.  Die.  Vol.  XCI-^ 
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In  a  siiit  against  tha  parent  of  sach  minor  child  or  husbuid  of  anbh  maniad 
woman:  Rav.  Lawa  1880,  aao.  1075,  p.  257. 

Woihingion  TtrrUory,  — The  penonal  earnings  of  the  wife  shall  ba  exem^ 
from  attachment  and  execution  npon  any  liability  or  judgment  against  the 
hnsband  so  long  as  she,  or  any  minor  heir  of  her  body,  shall  be  living:  Coda 
1881,  seo.  341,  p.  90.  And  in  proceedings  supplementary  to  ezecntiony  tha 
exemption  is  the  same  as  in  North  Carolina,  mtpra:  Id.,  seo.  885,  p.  101. 

YFtfooiuia.  —Section  2982* of  the  Revised  Statutes  of  1878,  chapter  190^  m 
amended  by  chapter  317,  Laws  of  1882;  and  chapter  141,  Laws  of  1883;  saper> 
seding  diapter  817,  Laws  of  1882,  provides  that  the  earnings  of  all  married 
persons,  or  persons  having  a  family  dependent  upon  them  for  sapport^  for 
three  months  next  preceding  the  Issue  of  any  attachment^  execution,  or  gar- 
nishment, or  profieedings  supplementary  to  execution,  to  the  amount  of  six^ 
doUais  only  for  each  month  In  which  such  earnings  are  made  or  eacnad,  ahall 
not  be  lialde  to  seianre  or  sale  on  execution,  or  on  any  provisional  or  final  pr^ 
oess  issued  from  any  courts  or  any  prooeedings  in  aid  thereof:  See  SnppL 
Rev.  SUts.,  c.  130,  sec.  2982,  p.  648»  subd.  16. 

2:  Decisions. — Atrigwneniqf  DeU  Preceding  CktnMmaU, — This  question 
Is  fully  treated  in  Freeman  on  Executions,  sec.  170,  end  2  Wade  on  Attadi- 
ments,  sec.  402.  As  to  the  validity  of  the  assignTnant  ol  fntnie  earnings  aaa 
notes  to  BradteU  v.  Blabe,  41  Am.  Dec  443|  JMMI  y.  Qiekm,  61  Id.  417; 
Field  V.  Mayor  etc,  qfNew  Tork,  57  Id.  440;  Lowery  v.  Steward,  82  Id.  349; 
and  that  an  assignment  of  a  debt  is  perfect  as  against  a  subsequent  attaching 
creditor,  although  no  notice  of  the  assignment  Is  given  to  the  debtor,  aaa 
note  to  Nesmith  v.  DrwTn,  42  Id.  261.  In  some  of  the  states,  no  assignment 
of  wages  to  be  earned  in  the  future  is  invalid  against  trustee  process  unless 
recorded:  Thorrypeon  v.  SmUk^  57  N.  H.  306;  KnowUon  v.  Oooiey,  102  liass.  233; 
and  under  a  statute  declaring  an  unrecorded  assignment  of  future  earnings 
invalid  against  a  truct«e  process,  money  due  for  board  furnished  to  sailon 
by  a  debtor  under  an  agreement  with  a  third  person  have  been  Included  as 
"earnings/*:  Jaeon  v.  Antone,  131  Id.  534;  and  money  to  becoma  dna  for  labor 
and  materials  furnished  under  an  entire  oontraolfor  building  a  house:  Smmam 
V.  Keliher,  115  Id.  165;  but  rents  payable  under  an  ordinary  contract  of  leaa% 
which  requires  no  personal  services  on  the  part  of  the  lessor,  are  not  ''eana* 
ings  *'  within  the  meaning  of  such  statute:  KemdaJU  v.  Kingetey,  120  Id.  9L 
Assignment  of  future  wages  may  be  valid  though  the  employment  is  pieea- 
work,  if  there  exists  at  the  time  of  the  assignment,  on  the  part  of  employer 
and  employed,  the  expectation  of  continuous  work:  Kane  v.  CUmgh^  36  Mick 
436. 

Official  Salaries*  —  Salaries  of  public  officers  in  the  hands  of  the  disbursing 
officer  of  the  state  are  not  liable  to  garnishment,  attachment;  or  execution 
on  grounds  of  public  policy:  Bank  qf  Tennessee  v.  DtbreU,  3  Sneed,  378;  CUy 
(/  Memphis  v.  Laski,  9  Hcisk.  511;  Rundlf  v.  Seheett,  2  Miles,  330;  PruiU  v. 
Armstrong,  56  Ala.  306;  Holt  v.  Experience,  26  Oa.  113;  and  thia  is  true  even 
if  the  debt  claimed  to  be  due  from  the  officer  Is  for  provisions  for  l*»in«^lf  and 
family:  McLelinn  v.  Young,  54  Id.  399;  S.  C,  21  Am.  Rep.  276.  The  super- 
intendent of  a  railroad  has  also  been  held  exempt  from  garnishment  pronnas 
on  grounds  of  public  policy:  Dotbins  v.  Oroa^  etc  B.  B.  Co.,  37  Chu  2M.  In 
Nevada,  however,  the  fees  and  salaries  of  officers  are  made  subject  to  at- 
tachment and  execution  by  statute:  Gan.  Stats.  1855,  sea  2422;  and  in 
Kentucky  it  is  held  that  while  the  salary  of  a  state  officer  cannot  be  attaohed 
on  the  ground  that  the  state  is  a  necessary  party,  and  osnnot  be  sued,  yet  il 
Is  otherwise  as  to  a  town  or  city,  and  that  the  salariea  of  its  offioan  may  be 
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■tteched:  Bodmam  r.  Mnneknan,  12  Bash,  354.    Qii  this  g&UBnl  pointy  aee 
Fraemaa  on  Exeentiona,  sect.  132,  183. 

Labortnt  Who  are,  — Tlie  qne8ti0n  m  to  who  u  a  laborer  within,  the  mean- 
ing of  atatates  exempting  wagea  from  attachment  and  ezecntion  ia  not  well 
aetUed.  In  Georgia,  a  atatate  exempting  the  wagea  of  "  journeymen,  me* 
rhanira,  and  laborera  "  from  gamiahment  on  their  daily,  weekly,  or  monthly 
wagea  waa  held  to  apply  to  an  oyeraeer  who  waa  by  agreement  with  hia  em- 
ployer to  be  paid  daily  or  weekly  to  enable  him  to  anpply  the  neceaaariea  of 
life  for  hia  family.  He  waa  oonaidered  *'  a  day -laborer '*:  Caraher  y.  McUhewB^ 
25  Ckk  671.  Under  a  like  atatate  the  court  held  that  the  monthly  wagoa  of 
a  ahipping  and  receiving  clerk  could  not  be  garnished  in  the  handa  of  hia  em- 
ployer: Builer  y.  Clark,  46  Id.  466.  And  under  a  atatute  exempting  *<all 
jonxTieymen,  mechanic^  and  day-laborera,"  it  waa  held  that  the  monthly 
wagea  of  a  forwarding  clerk  in  the  employment  of  a  railroad  company,  who 
waa  required  among  other  dutiea  to  make  morning  and  evening  reporta,  and 
who  waa  aubject  to  the  reaenred  right  of  the  company  to  diMharge  him  at 
any  time,  could  not  be  ganiiahed:  Olaghom  v.  SoMuy,  51  Id.  576.  Under  the 
Georgia  act  of  1869,  the  monthly  wagea  of  a  painter  were  not  liable  to  gam- 
iahment for  medical  aervicea;  and  a  aubaequent  atatute  waa  held  not  retroac- 
tive ao  aa  to  apply  to  aervicea  rendered  before  ita  paaaage:  Moort  v.  McOown, 
64 Id.  617.  In K^  v.  MonUgcmery^  73  Id.  337,  a  "boaa"  or  director  of  an 
entire  department  of  an  extenaive  factory,  employing  and  diacharging  the 
handa  who  worked  under  him  to  the  number  of  150,  who  received  a  monthly 
aalary  of  one  hundred  doUara,  payable,  however,  at  the  end  of  every  two 
weeka,  and  who  waa  not  required  to  do  manual  labor,  but  who  waa  expected 
from  hia  akill  and  intellectual  fitneaa  to  direct  the  work  of  the  operativea 
under  him,  waa  held  not  to  be  regarded  as  a  journeyman,  mechanic,  or  day- 
laborer  within  the  meaning  of  the  atatute  exempthig  the  daily,  weekly,  or 
monthly  wagea  of  anch  peraona  from  gamiahment.  In  that  caae,  the  court 
referred  to  other  Geor|;;ia  caaea  dted  tupra,  and  aaid  were  it  an  original 
queation  thia  court  would  heaitate  to  hold  that  the  daaaea  of  peraona  em- 
braced in  the  atatute  included  overaeera  and  clerka  in  atorea,  and  the  rulinga 
already  made  will  not  be  further  enlarged. 

In  Iowa,  the  atatute  exempting  "the  eaminga  of  the  debtor  for  hia  pe^ 
aonal  aervicea,"  etc,  indudea  the  eaminga  of  profeaaional  men  aa  well  aa  of 
mechanioa  and  laborera:  McCoy  v.  CcmeU,  40  Iowa,  457.  In  thia  caae,  tha 
plaintiff  waa  a  phyaician.  In  Maaaachuaetta,  the  wagea  of  aeamen  are  sub- 
ject to  attachment  by  tmstee  process:  WhUe  v.  Dunn,  184  Maaa.  271;  but 
the  atate  conrta  will  not  interfere  with  the  judgment  of  the  federal  courta, 
and  cauae  a  truatee  to  be  twice  chaiged  for  the  aame  aum:  Eddy  v.  CHara, 
132  Id.  56.  Seamen'a  wagea  may  alao  be  attached  by  truatee  prooeaa  in 
Maine:  Ayer  v.  Brown,  TI  Me.  195.  In  the  federal  courta^  however,  it  ia 
held  that  the  wagea  of  aeamen  are  not  aubject  to  gamiahment  by  creditora 
in  an  action  at  law  brought  in  a  atate  court:  McCarty  v.  SUam  Propeller  etc., 
4  Fed.  Bep.  818.  Aa  to  teachera'  wagea,  it  haa  been  held,  under  a  atatute  ex- 
empting "  all  journeymen,  mechanioa,  and  day-laborera  "  from  gamiahment  on 
tbdr  daily,  weekly,  or  monthly  wagea,  that  the  aalary  of  a  teacher  employed 
by  a  city  board  of  education  for  a  aeholaatic  year  of  ten  montha  at  $125  per 
month,  payable  at  the  expiration  of  each  month,  ia  not  aubject  to  gamiah- 
ment, not  only  becauae  he  is  aa  much  a  day-laborer,  within  the  meaning  of 
the  atatute,  aa  an  overaeer,  but  alao  on  the  ground  of  public  policy:  Hif^ 
kwer  V.  SlaUm,  54  Ga.  108.  But  in  Connectiout,  a  teacher'a  aerving  the 
pttUio  doea  not  exempt  hia  wagea  from  attachment  any  mora  than  in  the 
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of  a  iDMhMdc  or  laborer.  Ha  is  not  oooai^^red  an  offioor  in  any 
Imt  simply  an  employee  in  the  serrieo  of  the  district^  and  his  salary  ia 
liaUaforhisdebls:  Stgmomr  ▼.  Over-Bktr  Sehooi  DkL,  6S  Coan.  S02.  So  in 
Fennsylvsaia^  a  teaolier  is  not  a  laborer  within  the  exemption  act»  and  monaj' 
doe  him  for  tuition  is  not  exempt  from  attachment  in  the  hands  of  his  patrons 
as  wages  or  sslaxy:  Schwaebe  y,  Langton,  12  PhUa.  402.  In  Maine,  it  is  held 
that  the  wa^^es  of  a  sehool-teacher  employed  for  a  definite  time,  until  tho  ex- 
piration of  whieh  he  is  not  by  the  contract  entitled  to  receive  any  port  of 
his  pay,  cannot  be  holden  by  trostee  process  until  be  has  completed  his  term, 
or  so  long  as  there  is  a  contingency  as  to  his  right  to  receive  pay.  Except^ 
perhaps,  iu  the  case  of  school  districia  maintaining  graded  schools,  towns 
•lone  are  responsible  for  the  sapport  of  schools  and  liabLa  for  the  payment  of 
teachers:  Norton  v.  Somle^  76  Me.  385.  As  to  who  is  a  laboring  man  within, 
the  statute  of  exemptions,  see  slso  3  Cent.  Law  J.  794. 

Woffoi  or  Bamkiqo  Include  WhaL  —It  is  not  yet  well  settled  what  shall 
be  indudad  in  the  terms  '* wages"  or  "earnings"  within  the  ™**""»g  of 
■exemption  statutes.  Thus  it  has  been  decided  that  the  saUry  of  a  president 
<if  a  railroad  corporation  b  not  protected  from  execution  under  a  statute  ^ex- 
empting the  "wages  of  laborers  and  employees":  South  «tc.R,R,C<K  ▼.  FaO>' 
nor,  49  Ala.  115;  but  in  that  state  one  half  of  it  might  be  claimed  as  exempt 
under  laws  prior  to  the  act  in  question — that  of  1868 — if  he  is  the  head  of 
a  family,  and  has  not  more  than  fiye  hundred  dollars'  worth  of  exempt  prop- 
erty: Id.  In  proceedings  supplementary  to  execution,  a  debtor  who  is  the 
proprietor  of  a  school  may  daim  as  exempt  from  execution  his  tuition  fees 
which  are  payable  quarterly  in  advance  as  "  personal  earnings  "  of  the  debtor 
necessary  for  the  support  of  his  family:  MiUer  ▼.  Hooper,  19  Hun,  394.  But 
the  money  doe  from  boarders  for  board  to  a  boarding-house  keeper  "who 
rents  a  house  for  such  business,  furnishes  for  the  use  of  the  bouders  the 
proper  chambers,  kitdhen,  dining-room,  and  other  furniture,  buys  materiala 
for  food  and  has  them  cooksd,  employs  servants  for  cooking,  waiting  upon 
the  table,  taking  care  of  the  chambers,  and  other  purposes,  and  pays  such 
servants  therefor,  who  assists  in  and  oversees  the  work  about  the  honse^  and 
charges  the  boarders  a  stated  sum  per  month,  in  a  lump,  for  the  entire  board 
and  lodging  thus  furmshed,"  is  not  exempt  from  execution  as  "earnings  lor 
personal  services "  under  section  3074  of  the  Iowa  code:  Shdljf  v.  SmUh,  09 
la.  455.  But  where  Q  agreed  by  written  contract  "for  the  ocnsideratum  of 
6Ye  per  cent  on  the  entire  amount  of  coot  of  said  building  to  erects  superin- 
tend, and  otherwise  direct  the  erection  of"  a  certain  warehouse  for  the  othor 
parties  to  the  contract,  itwas  held  that  hewasan  "employee,"  and  the  "firs 
per  cent"  compensation  were  "wages  or  hire"  within  the  *»^*^"^"g  of  the 
statute  exempting  from  attachment  "the  wages  or  hire  of  a  laborer  or  other 
employee  in  the  hands  of  the  employers  "  not  actnslly  due  at  the  date  of  tho 
attadmient:  Moore  v.  Heaneif,  14  Md.  568.  Costs  tuced  in  favor  of  a  com- 
missioner for  partition  of  luids,  and  ooUeeted  by  exeention,  are  not  exenip% 
in  the  officer's  hands  from  application  by  him  to  the  satisfs^ition  of  a^.  /a* 
in  his  hands  against  the  party  for  costs  in  another  case:  Porter  v.  Oobb,  4 
Lea,  481.  But  in  a  later  case  it  was  held  that  fees  of  office  are  not  property, 
or  liable  as  such  to  execution  or  attachment^  snd  thai  fees  cr  a  sslaiy  do  not 
come  within  the  language  or  spirit  of  statotsa  exempting  oertain  spedfie  arti- 
cles from  exeotttion:  Siewati  v.  SToytor,  9  Id.  862. 

A  statute  exempting  from  seizure  on  attaohment  or  eieontion,  eta«  "  the 
earnings  of  sU  married  persons,  cr  persons  who  have  to  provide  for  the  entire 
eupport  of  a  family,"  for  sixty  days  next  preoeding  the  issoiag  of  proceas 
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against  them,  has  been  held  to  inolnde  within  its  proteotien  all  that  such  a> 
person  may  earn  within  the  prescribed  period  by  the  aid  of  his  exempt  "  team» 
wagon,  or  dray,  and  tackle  ":  RuntM  y.  JStim^,  33  Wis.  610,  dting  the  prin- 
cipal case  510.  In  PennsylTania,  however,  a  more  restricted  view  was  taken 
in  Heebwtr  y.  Chave^  5  Pa.  St.  115.  There  the  "  wages  of  laborers  "  were  ex- 
empt from  attachment.  One  Chave  contracted  to  grade  and  excavate  a  street. 
In  performing  his  contract  he  employed  two  carta,  two  or  three  horses^  '*  and 
enoagh  of  hands,  with  himself,  to  keep  these  in  exercise."  In  deddii^ 
whether  moneys  di^e  tinder  this  contract  were  wages  'within  the  meaning  of 
the  statute,  the  oonrt  held  that  the  statutory  exemption  from  attachment 
dkould  be  confined  to  the  actual  reward  or  wages  earned  by  the  hands  and 
labor  of  the  individual  himself,  and  his  family  under  his  direction.  Thi» 
case  was  doubted  and  qualified  in  Pemuyhaania  Coal  Co.  v.  CoaUUo,  33  Id.  241. 
ILennedy  was  a  miner  by  profession.  He  contracted  to  mine  coal  at  a  fixed 
rate  per  ton,  and  in  executing  his  contract  employed  a  common  laborer  to 
assist  him.  A  sum  of  money  due  from  the  coal  company  to  Kennedy  under 
this  contract  was  garnished  by  Costello.  This  sum  was  shown  to  represent 
the  wages  or  profits  due  to  Kennedy  after  paying  his  laborer.  It  was  held 
to  be  exempt.  But  in  AnAA  v.  Brooke,  49  Id.  160,  the  oooit  took  its  original 
stead,  and  held  that  the  full  extent  and  scope  of  the  statute  was  to  secure  to 
the  laborer  and  his  family  the  earnings  of  his  own  hands,  and  not  the  profit* 
which  he  might  derive  from  the  labor  of  others.  Thus  if  a  master  carpenter 
reoeive  from  his  employer  for  the  labor  of  his  workmen  moro  than  the  wage» 
paid  by  him  to  them,  the  profite  on  labor  thus  received  aro  not  exempt  from, 
attachment:  Id. 

KcOure  qf  Easempikm—Whom  It  ProUets—Who  shoM  Make  Claim  qf  Bx^ 
empUotu  —  It  mnst  appear  that  money  is  due  as  tiie  **  wages  of  personal 
labor  "  to  bring  it  within  the  statutory  exemption:  Brainard  v.  Slumrum,  OD 
Me.  342;  but  the  debtor  may  make  a  claim  of  exemption  where  property  in 
Hie  hands  of  a  garnishee  has  been  delivered  to  an  officer  to  be  sold  under 
execution,  the  same  as  though  the  property  was  taken  i^om  him:  Fanning  v. 
nnt  Nat  Bank,  76 IIL  66.  When  a  debtor  is  entitled  to  claim  as  exempl 
personal  property  to  the  amount  of  one  thousand  dollars,  to  be  selected  by 
him,  aild  the  wages  of  laborers  to  the  amount  of  twenty-five  doDan  aro 
atso  exempt  from  garnishment,  the  debtor  may  claim  a  balance  due  him  aa 
wages  or  salary,  over  and  above  the  twenty-five  dollars  per  month,  as  part  of 
the  one  thousand  dollars  of  personal  property  to  whioh  he  is  entitled:  Ermor 
V.  Hwi,  76  Ala.  696.  In  Missouri  a  defendant  in  attachment,  who  is  about. 
to  remove  out  of  the  state  with  intent  to  change  his  domicile,  is  not  entitled  to 
the  protection  of  any  exemption  statute,  and  all  that  he  possesses  is  liable  to 
attachment:  8UUe  v.  Laiea,  46  Mo.  108;  but  in  BlinoiB  the  head  of  a  family 
residing  with  the  same  in  that  state  may  claim  wages  to  the  extent  of  twenty-t 
five  dollars  as  exempt  from  garnishment  under  the  statute  of  1872,  even 
though  he  intends  tb  romove  out  of  the  state:  Window  v.  Benedict,  70  HL 
120.  In  Missouri  it  is  held  that  the  law  exempting  wages  from  executioo 
eonfiBrs  a  personal  privilege  which  the  debtor  alone  may  exercise;  that  hio 
debtor  cannot  assert  it  for  him  by  way  of  defense  to  a  garnishment  proceed- 
ing; and  that  the  exemption  rights  of  a  debtor  in  execution  must  be  pro- 
tected by  the  sheriff  or  constable,  whether  they  apply  to  property  seized  or 
to  debte  garnished:  State  v.  Barada,  57  Mo.  662;  0<6onie  v.  SchuU,  67  Id. 
712.  But  the  better  opinion  seems  to  be,  that  where  the  garnishee  is  in- 
debted to  the  defendant  for  wages,  and  the  statute  limits  the  exemption  to  a 
■pacified  amount,  or  to  such  wages  as  aro  earned  within  a  particular  period 
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next  preoeding  the  garnishment,  it  bocomes  the  daty  of  the  employer  to 
Bwer  fully  as  to  the  facts  controlling  the  rights  of  the  principal  debtor;  in 
other  wordsy  the  garnishee  should  claim  exemption  for  the  debtor,  and  set  tip 
the  debtor's  exemption  as  a  defense  to  the  garnishment:  Chicago  He  R*y  Oa. 
Y,  Mason,  11  HL  App.  625;  Wrighi  v.  aUoago  etc  R,  R,  Co.,  19  Neb.  175; 
Lock  y.  JohMtm,  36  Me.  464;  WinUrJUld  v.  MUwaukee  etc  R'y  Co.,  29  Wis. 
689;  Chicago  etc  S.  R,  Co.  y.  Ragland,  84  IIL  375 

BanUngs  aJUr  Service— Period  qf  Time  Cooered  by  Exemption  StattUe — 
Waqm  for  NeceM9arie$' not  Ehoempt — Earnings,  wften  not  Exempt — FamU^ 
D^nsd,  —  Under  a  statute  exempting  the  wsgee  of  defendant  to  a  specified 
amount^  when  the  same  is  necessary  for  the  support  of  his  family,  the  plain- 
tiff can  only  recoyer  whatever  may  be  due  from  the  garnishee  in  excess  of 
that  amount  at  the  time  of  service  of  process:  BUss  y.  SmUh,  78  IIL  369; 
ncffman  y.  FUnoiUiam,  81  Id.  621;  Davis  v.  IJumjihrey,  22  Iowa»  137;  Sey- 
momr  y.  Cooper,  26  Kan.  639;  Mumy  v.  Laniry,  30  Id.  49.  Hie  statute  re> 
lating  to  garnishment,  attachment,  and  execution  has  no  reference  to  wages 
earned  after  senrice  of  the  writ,  when  necessary  for  the  support  of  one's 
family:  Huffman  y.  Fitmnlliam,  81  IIL  521;  and  process  under  thoee  writs 
will  not  reach  any  such  wages:  Biiss  v.  Smith,  78  Id.  359;  l^ney  y.  Bridges, 
2  Miles,  352;  Davis  y.  ffwnphreg,  22  Iowa,  137;  Thomas  v.  Oibiions,  61  Id. 
60;  Mmty  v,  Laniry,  30  Kan.  49.  The  general  rule  is,  that  the  personal 
earnings  of  a  debtor  to  the  amount  specified  in  the  statute,  or  for  the  pro- 
scribed period  next  preceding  the  issuing  of  any  process  against  him  for  the 
collection  of  a  debt,  whether  such  process  is  issued  before  or  after  judgment, 
and  whether  it  is  an  attachment,  or  a  garnishment  process,  or  an  executiont 
BO  far  as  such  earnings  are  necessary  for  the  support  of  the  debtor's  family, 
are  exempt  from  such  process:  Seymatir  v.  Cooper,  26  Id.  639;  affirmed  in 
Harding  y.  Hendrix,  20  Id.  684.  And  an  employer  has  a  dear  right,  not- 
withstanding he  has  been  served  with  attachment  process,  to  pay  to  his  em- 
ployee his  wages  regularly,  when  necessary  for  the  support  of  his  family,  so 
long  as  the  amount  does  not  exceed  the  prescribed  statutory  limit  at  any  one 
time:  Bliss  v.  Smith,  78  BL  359;  Hoffman  v.  FUmoilUam,  81  Id.  621;  or  is  kept 
below  the  value  of  his  services  rendered  for  the  limited  statutory  time  pre- 
ceding the  several  payments:  Daiois  v.  Meredith,  48  Mo.  263.  It  is  of  me 
consequence  that  the  judgment  debtor,  upon  the  service  of  process,  termi- 
nates his  previous  contract,  and  re-engages  at  the  same  wages  or  salary,  pay- 
able weekly  in  advance.  The  employer  may  pay  him  his  wages  as  fast  as 
due,  where  it  is  less  than  the  exemption:  Hoffman  v.  ^tMsoiUkLm,  81  QL  621. 

In  New  York,  a  debtor,  having  a  family  to  support,  may  always  have  sixty 
days'  "  back  earnings  "  exempt:  McCuUough  v.  Carragan,  24  Hun,  167;  and 
in  Maine  one  month's  labor:  Lode  v.  Jofinson,  36  Me.  464.  In  Pariss  v.  Knou, 
22  Id.  494,  it  was  held,  under  the  statute  as  it  existed  at  that  time^  that  de- 
lendant's  exemption  from  attachment  by  trustee  process  of  one  month's  wages 
for  his  personal  labor  was  not  restricted  to  the  month  immedlatedly  preoed- 
ing the  service  of  process;  but  a  later  statute  restricted  the  application  to 
labor  done  immediately  preceding  the  service  of  process:  Haynes  v.  Husaey, 
72  Id.  448.  In  proceedings  supplementary  to  executian,  the  earnings  of  a 
debtor  for  the  statutory  time  prescribed  preceding  the  levy  of  an  attachment 
or  the  issuing  of  an  order  for  the  examination  of  the  debtor  are  exempt  from 
being  applied  to  the  payment  of  his  debts,  where  the  same  are  necessary  for 
the  support  of  his  iamily:  Snook  v.  Snetser,  25  Ohio  St.  616.  In  Kew  Tock* 
it  has  been  held  that  the  code  provision  respecting  supplementary  proceed" 
ings,  by  which  the  earnings  of  a  debtor  for  sixty  days  "  preceding  the  ordv ' 
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we  ezempteil,  refers  to  the  order  for  theappUcation  of  the  debtor's  property, 
M>t  to  the  original  order  for  his  examinatioiL  "  The  obvious  meaning  of  this 
section,"  said  the  oonrt,  "  is,  that  only  such  earnings  are  exempted  as  hare 
been  earned  within  the  sixty  days  previous  to  the  date  of  the  grsnting  or 
lefosing  of  the  order  requiring  snch  earnings  to  be  applied  towsrds  the  satis- 
faction  of  the  judgment,  and  not  those  that  may  have  been  earned  within 
sixty  days  pxevioos  to  the  service  of  the  order  for  the  examination  of  this 
Jndgment  debtor,  which  is  not  mentaoned  or  referred  to  in  snob  section:  Bvah 
V.  White,  12  Abb.  Pr.  21.  Wages  sre  not  exempt  for  necessaries  actually 
famished:  Brown  v.  Wai,  73  Me.  23;  and  statutes,  mtpra;  but  groceries  for- 
■ished  on  unmarried  person,  and  used  in  the  family  in  which  he  is  boarding 
Wing  taken  in  payment  for  his  board,  sre  net  necesssries  "furnished  him  or 
Us  family  ":  McAuley  v.  Traqf,  61  Id.  623;  but  medical  services  rendered  by 
a  physician  in  regular  stsnding,  and  medicines  fumished  by  him,  sre  neces- 
ssries: DarUng  v.  AfidrtwB,  9  Allen,  106.  In  proceedings  supplementary  to 
execution,  the  earnings  of  a  judgment  debtor  for  personal  services  are  not 
exempt  from  being  applied  to  the  satisfaction  of  the  judgment^  if  he  does  no4 
have  what  may  properly  be  designated  a  &mily,  as  ^lown  in  Van  Veehtem  v. 
HaU,  14  How.  Pr.  436;  nor  sre  they  so  exempt  if  he  has  a  family,  but  fails 
to  provide  for  them:  Martin  v.  SheHdan,  2jHilt.  686.  Under  the  exemptiaa 
statute,  a  person  "  having  a  family  for  which  he  provides  "  includes  a  womaa 
having  an  infant  son  who  lives  with  her,  and  who  ii  dependent  upon  her  lor 
support:  CantrtU  v.  Connor,  6  Baly,  224. 

Application  qfBoDemption  Lowe  to  Non-rtMenU — Prtmmnplion  as  to  Fordgik 
Exemption  Law — €fo^/Uet  qfLawe,  —  The  presumption  is,  that  the  exemption 
laws  of  other  states  as  to  wages  are  like  our  own:  Pierce  v.  Cfhicago  etc  Ity 
Co.,  36  Wis.  283,  citing  the  principal  case.  It  has  been  held  that  exemption 
laws  relating  to  wages  do  not  apply  to  non-residents;  thus  citizens  of  other 
states  indebted  to  dtisens  of  Tennessee,  sod  having  property  in  that  state, 
will  not  be  allowed  exemption  under  her  laws:  lAeenbee  v.  H6U,  1  Sneed,  61; 
ilawbma  v.  Pearce,  11  Humph.  45.  So  in  Qeorgia,  where  it  ii  said  that  an 
exemption  from  ganushment  by  the  law  of  the  forum  will  not  apply  in  favor 
ef  such  non-resident  debtor,  unless  by  express  statutory  enactment.  '*  Laws 
•mferring  exemptions  have  no  extraterritorial  force  **\  and  where  the  prop- 
ei'ty  of  a  non-resident  is  found  in  (Georgia,  he  cannot  claim  the  exemption 
laws  of  that  state  as  against  a  garnishment.  In  this  respect  "  reciprocity  is 
comity  **i  Kyle  v.  Montgomery,  73  Ga.  337.  On  the  other  hand,  however, 
wages,  when  necesaary  for  the  support  of  the  family,  have  been  held  abeo- 
hitely  exempt  under  the  statute,  and  not  subject  to  execution,  attachment^ 
er  garnishment^  whether  the  employee  is  a  resident  of  the  state  or  noti 
Wrif^  V.  Chicago  etc  R,  R.  Co,,  19  Keb.  176;  Sprotd  v,  McCoy,  26  Ohio  St 
677.  The  statute  applies  to  wages  due  a  non-resident:  Mineral  Point  R,  R. 
Co.  V.  Barron,  83  HI.  866;  ifcnsfe  v.  KeUy,  8  HI.  App.  269.  And  this  is  so  in 
Kansas,  if  the  personal  earnings  of  the  non-resident  are  exempt  both  by  the 
laws  of  that  state  and  of  the  other,  the  domicile  of  the  non-resident:  Kaineae 
Gty  etc  R.  R.  Co.  v.  Qouigh,  36  Kan.  1.  In  Commoreiai  Nat.  Bank  etc  v. 
OAoago  etc  Sty  Co.,  46  Wis.  172,  it  was  held  thata  debtor  who  is  married,  or 
upon  whom  a  fomily  ii  entirely  dependent  for  support,  cannot  claim  as  ez- 
smpt  from  process  his  earnings  for  the  sixty  days  next  preceding  the  issue  d 
sndk  prooesi^  where  neither  such  debtor  himself  nor  his  family  resides  within 
lbs  state;  but  the  question  whether  both  the  debtor  and  his  family  must  re- 
side in  thai  state^  or  if  not,  which  of  the  two  must  so  reside,  to  make  the  ex- 
emption applioable,  was  not  decided.    In  Iowa,  one  Moore  was  employed  by 
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the  defendant,  a  corporation  opemting  a  railway  in  both  Iowa  and  Miasoori^ 
a  judgment  was  rendered  against  him  in  the  latter  state  by  a  coart  haying 
jnrisdietion,  andwagea  dne  him  from  the  defendant  were  garnished,  no^ 
withstanding  under  the  laws  of  Iowa  they  would  have  been  exempt;  and  it 
was  held  that  the  gamiahee  was  not  bound  to  interpose  a  defense  baaed  upona 
iht)  Iowa  exemption  laws,  and  that  the  judgment  rendered  against  the  gar- 
nishee could  not  be  «tta<dLed  in  a  collateral  proceeding  for  the  purpose  of 
again  bdding  the  defendant  UaUe  to  Moore:  Moore  ▼.  Ckkago  tic  Ry  Co.,. 
id  Iowa,  886. 

In  Ohio,  a  eitijwn  of  that  stale  may  be  enjoined  from  prosecuting  an  attadi- 
ment  in  anotiier  state  against  a  citiM  of  Ohio,  to  subject  to  the  payment  of 
his  chum  the  earnings  of  the  debtor,  which  by  the  laws  of  Ohio  are  exempt 
from  being  i^Iied  to  the  payment  of  such  claim:  Snook  y.  Snetter,  26  Ohi» 
Bt.  616.  A  foreign  corporation  having  no  property  of  12ie  debtor  in  Nebnaka, 
nor  owing  money  to  him  payable  in  that  state,  is  not  subject  to  garnishment 
in  that  state:  Wrif^  v.  Ohioago  He.  B,  B,  Oo.^  19  Neb.  176.  In  Wisconsin, 
a  plea  by  a  resident  gandshee  that  his  debt  is  payable  at  a  particular  place 
in  another  state  where  the  principal  debtor  resides  is  no  defense:  Commcreaol 
Nat  Bamk etc.  v.  Okhoffoete.  IPy  Co.,  46  Wis.  172. 

MkeeUamami  QuetHone,  —  The  personal  property  exemptions  of  an  insdvent 
debtor  cannot  be  reached  by  an  attachment  or  execution,  and  his  right  to 
such  exemptions  is  not  forfeited  by  the  fraudulent  oonveyanoe  of  his  prop- 
erty: Naumburg  v.  BifoU,  24  Fed.  Rep.  898.  Property  exempt  from  execu- 
tion is  also  exempt  at  the  debtor^  election  from  process  in  garnishment: 
fTtbon  v.  Barihohmew,  46  Mich.  41.  In  Maryland,  an  attachment  of  wages 
or  salary  only  aifeots  the  excess  of  one  hundred  dollars:  F9rot  Nai,  Bakk  He 
y.  IFecHer,  62  Md.  91.  Property  exempt  from  execution  may  be  disposed  of 
by  its  owner  in  any  way,  and  cannot  be  attached  or  garnished:  Jiwasow  v. 
Bfkoony  68  Bfich.  626;  Anienon  v.  0&^  61  Id.  492.  Whoe  a  party  simply 
represmits  his  wife  in  a  firm  business,  the  partaerahip  owes  him  noUung  for 
services  which  can  be  reached  by  garnishment;  Dvtjpmy  v.  Sh&xk,  67  Iowa, 
361.  The  statutory  lien  of  innkeepers  upon  the  wagea  of  guests  cannot  be 
enforced  by  garnishment:  ^otkeri  v.  Kum,  9  Mo.  App.  283.  The  pendmcy 
of  a  general  garnishment  is  no  bar  to  a  special  proceeding  to  subject  wagea 
by  alleging  the  consideration  of  defendant's  indebtedness  to  plaintiff  to  be 
provisions  furnished  in  1876.  Especially  not,  where  tiie  general  garnish 
ment  has  become  inoperatiye  by  judgmsnt  of  court:  Dim&rp  v.  Hooper,  67 
6a.  721  (1881). 

The  wages  of  labor  performed  for  a  firm  under  a  special  contract,  assented 
to  by  all  the  parties,  that  the  same  should  be  applied  towards  the  rent  of  a 
house  occupied  by  the  laborer  and  owned  by  one  of  the  firm,  cannot  be  held 
by  an  attachment  upon  a  trustee  process:  Maoon  v.  Ambler,  6  Allen,  124. 
But  money  in  the  hands  of  an  attorney  at  law,  though  less  than  twenty  dol- 
lars in  amount,  which  he  has  collected  for  wages  for  personal  services  of  hia 
client,  may  be  attached  by  the  trustee  process:  Oooi  v.  HoUnvok,  6  IiL  672. 
Statutes  allowing  no  exemptions  against  daims  for  wages  have  been  pro> 
ncunoed  constitutional:  MeBridge  v.  BeUat,  19  Kan.  128;  Seed  v.  Urnbarger, 
11  Id.  206.  Before  the  enlargement  of  exemption  statutes  so  as  to  embrace 
the  personal  services  of  the  wife  and  minor  children,  the  earnings  for  such 
services  could  be  reached  by  the  process  of  foreign  attadmient  in  a  suit  by  a 
ersditorof  the  husband  and  father:  Bradbmy  v.  Andreue,  37  Me.  199.  Under 
a  statute  exempting  twenty  dollars  of  wages  out  of  cue  month's  labor,  a 
weditor  who  has  procured  the  detention  of  a  laborer's  wages  in  the  bands  of 
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hia  employer  by  the  flni  Mrrioo  of  a  tnutee  prooets  caanolk  by  mftking  a 
Moond  serrioe  after  the  lapee  of  a  numth,  deprive  the  laborer  of  the  exemptum 
of  wages  granted  him  by  the  itatnte.  Courts  will  not  allow  manipulations  of 
legal  prooesB  designed  to  aeeomplish  other  and  legitimate  ends  to  work  injory 
to  the  eieditor  In  this  way:  OolOiu  ▼.  Cliam,  71  Id.  434.  Where  a  sdiool- 
teaeher,  being  indebted,  drew  an  order  on  the  treasorer  of  the  school  district. 
for  the  snm  he  was  entitled  to  reoeive,  in  favor  of  his  creditor,  which  was  ac- 
cepted by  the  board  of  direoton  on  oondition  that  he  wonld  complete  hia 
contract,  and  the  ereditw  on  the  back  of  the  order  anthorized  the  secretary 
to  draw  the  money  for  him,  which  he  did  as  agent  for  the  creditor,  and  before 
he  was  garnished  by  another  creditor  of  the  teacher,  it  was  held  that  such 
agent  was  not  liable  to  the  garnishee  process,  as  the  money  in  his  hands  at 
the  time  did  not  belong  to  the  teacher,  bat  was  held  as  tiie  agent  for  the 
first-named  creditor:  Johmmm  r.  Poee,  78  SL  143.  For  case  constming 
Ifarylaad  eoramption  statntas  as  to  wages,  and  throwing  mnoh  light  on  the 
Ifaryland  statute  as  giTsn  stgyra,  see  Hcmtt  ▼.  BaUimoft  ttc  R.  B.  Cb.,  48- 
Ifd.  IdOL 


ZuLKBE  V.  Wing. 

[90  WnooNsm,  408.1 

ICaaxnt  n  Always  Leabui  io  Thibd  Pmbsons  ior  NioLuisircB  oa  Oms- 
■ION  cm  VuTT  on  part  of  his  servant,  while  acting  within  the  aoope  of- 
his  employment. 

ICazDC,  Qui  Faoit  psr  Alium  Facit  psb  Si,  is  Afplicablk  oiut  as  be- 
tween the  master  or  principal  and  third  persons. 

Cbtamt  n  DiSBCTLT  LxABUi  TO  HIS  Mastbr  fOR  Aht  Damaoi  Ocxu- 
noirxD  XT  HD  KiQLioiNCS  or  misconduct,  whether  snch  damage  be 
diveet  to  the  property  of  the  master,  or  arise  from  the  compensation 
which  the  master  has  been  obliged  to  make  to  third  persons  for  injniiaa 
soatained  by  them. 

AmiOATioii  OF  Mazim  Rnroin>iAT  Supnuon,  vo  Aonov  bt  MAflfsn 
AOAnwT  HB  8EBVABT  BOB  Nbouoxbgb,  woold  be  an  ntter  perveraien 
of  it^  and  deotmotive  of  all  liability  on  the  part  of  servants. 

If  Two  or  Morb  Sxrvabts,  tbouoh  Aomro  Ikdbpxvdbmtlt  of  Baob 
Othbb,  are  at  the  same  time  gnilty  of  a  wrong  which  contribates  to  the 
injnry  of  the  master,  all  or  either  of  them  are  liable  to  the  master  to  the 
fall  extent  of  the  inJQiy,  Hie  same  aa  other  wrong-doers. 

flSBTABT  BI  IjABUI  TO  BIS  HaSTBR  FOR   IkJITBIBB  CaUSBD    BT  HO  NbQU- 

GUDTOB  to  the  master's  property,  althoagh  the  negligence  of  another 
aervant^  not  made  defendant  with  him,  concnired  in  prodndng  sack 
injnriea. 

XcnoN  to  recover  for  labor  and  eervices  in  cutting  and  get- 
ting out  logs,  etc.  Defendants,  Wing  and  another  person, 
claimed  to  leoonp  for  damages  done  them  by  the  plaintiff 
while  engaged  in  their  service,  by  so  cutting  a  tree  as  to 
cause  it  to  fall  upon  and  kill  two  horses  belonging  to  them. 
Evidence  was  introduced  tending  to  establish  the  defense. 
The  plaintiff's  evidence  tended  to  show  that  there  was  also 
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negligence  on  the  part  of  defendants'  teamster,  one  Harmon, 
who  had  charge  of  the  horses,  in  not  removing  them  when 
warned  of  the  danger.  Other  facts  are  sufficiently  stated  in 
the  opinion.  Verdict  for  the  plaintiff  for  the  full  amount  of 
his  claim,  and  defendants  appealed. 

J7.  B.  Jaelsim,  for  the  appellants. 
Oabe  Bouek^  for  the  respondent 

By  Court,  Dixon,  C.  J.  The  court  below,  both  as  to  the  in- 
structions given  and  those  refused,  seems  to  have  totally  mia- 
conceived  or  misapplied  the  maxim,  Qui  facit  per  alium  JacU 
per  se;  or  what  is  the  same  in  principle  and  more  usuaUy  and 
appropriately  applied  with  reference  to  actions  ex  delieto^  the 
maxim  respondeat  superior.  The  master  is  always  liable  to 
third  persons  for  the  negligence  or  omission  of  duty  of  his  ser- 
vant while  acting  within  the  scope  of  his  employment  If  a 
servant  drive  his  master's  carriage  or  cart  so  negligently  as  to 
overturn  another  carriage,  or  to  run  over  an  individual  and  do 
him  an  injury,  the  master  is  liable  for  the  damages.  The 
maxim  respondeat  superior  is  applied  in  such  a  case  upon 
grounds  of  policy  and  security.  It  is  founded  upon  the  prin* 
ciple  that  it  is  the  duty  of  every  man,  in  the  management  of 
his  own  affairs,  whether  by  himself  or  by  his  agents  or  servants, 
so  to  conduct  them  as  not  to  injure  another;  and  if  he  does 
not  do  so,  and  another  is  thereby  injured,  he  shall  answer  for 
the  damage.  If  the  injury  be  done  by  a  servant  in  the  course 
of  his  employment,  it  is,  in  contemplation  of  law,  so  far  the 
act  of  the  master  that  the  latter  is  civilly  responsible  therefor. 
Quifadt  per  alium  fadt  per  se.  But  this  maxim  is  applicable 
only  as  between  the  master  or  principal  and  third  persons.  It 
presupposes  that  the  parties  stand  to  each  other  in  the  relation 
of  strangers,  between  whom  there  is  no  privity;  and  has  no 
application  as  between  the  master  and  his  negligent  servant, 
or  the  principal  and  his  agent  who  has  so  unskillfully  or  care- 
lessly conducted  his  business  as  to  cause  him  damage.  As 
between  the  master  and  a  stranger,  the  servant  representeithe 
master,  and  the  master  is  responsible;  but  as  between  the 
master  and  the  servant  who  has  committed  the  wrong,  or  vio- 
lated his  duty  no  less  to  the  master  than  to  the  stranger,  no 
such  rule  prevails.  A  servant  is  directly  liable  to  his  master 
for  any  damage  occasioned  by  his  negligence  or  misconduct, 
whether  such  damage  be  direct  to  the  property  of  the  master, 
or  arise  from  the  compensation  which  the  master  has  been 
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oUiged  to  make  to  third  persons  for  injuries  sustained  by 
tbem.  To  apply  the  maxim  in  such  a  case  would  be  an  utter 
I>erver8ion  of  it,  and  destructive  of  all  liability  on  the  part  of 
aervants.  The  servant  in  such  case  represents,  not  the  master, 
but  himself.  It  is  his  own  negligence  and  misconduct  for 
which  he  is  required  to  answer;  and  in  this  respect  he  stands 
apon  the  same  footing  as  any  other  wrong-doer.  In  the  case 
above  supposed,  the  master,  having  paid  the  damage  caused 
by  the  negligence  of  his  servant  in  running  over  a  stranger, 
may  sue  the  servant  for  the  same  act  of  negligence,  to  recover 
back  the  money  paid.  It  would  be  strange  if  the  servant, 
in  answer  to  such  an  action,  could  say:  Respondeat  eupericr. 
I  was  your  servant  at  the  time  of  the  injury;  my  act  was  your 
act,  my  negligence  your  negligence;  and  therefore  you  cannot 
recover.  Such  an  answer  would  be  absurd  enough;  and  yet 
the  objection  of  the  plaintiff  to  the  claim  of  the  defendants 
seems  scarcely  less  so.  It  is  insisted,  and  the  jury  were  in- 
structed, "  that  the  defendants  are  responsible  for  their  ser- 
vant Nathaniel  Harmon's  negligence,  if  any,  in  this  case,  to 
the  same  extent  as  they,  the  defendants,  would  have  been  if 
they  had  been  in  the  place  of  Harmon,  and  done  the  same 
acts."  It  is  clear  that  under  this  instruction  there  could  be 
no  recovery  against  Harmon  under  any  circumstances,  whether 
suit  were  brought  against  him  alone,  or  jointly  with  the  present 
plaintiff.  But  why,  if  correct,  ought  not  the  doctrine  to  have 
been  carried  one  step  further,  and  thus  have  saved  any  in- 
struction as  to  the  negligence  of  Harmon?  If  the  defendants 
in  this  action  are  responsible  for  the  negligence  of  Harmon, 
"  to  the  same  extent  as  they  would  have  been  if  they  had  been 
in  the  place  of  Harmon  and  done  the  same  acts,"  why  are  they 
not  responsible  for  the  negligence  of  his  fellow-servant,  the 
plaintiff?  And  why  were  the  jury  not  instructed  as  to  the 
plaintiff,  that  it  was  the  same  as  if  the  defendants  had  been 
in  his  place  and  had  done  the  same  acts?  This  would  have 
ended  the  controvesy  at  once,  since  it  is  clear  that  if  the  de- 
fendants themselves  killed  the  horses  they  have  ho  cause  of 
complaint  against  either  of  their  servants.  The  answer  to 
these  and  similar  propositions  has  already  been  given.  Be- 
tween the  master  and  his  servant,  as  to  the  wrongs  committed 
by  the  servant  without  the  assent  or  direction  of  the  master, 
the  servant  does  not  stand  in  the  place  of  his  master;  and  if 
two  or  more  servants,  though  acting  independently  of  each 
other,  are  each  at  the  same  time  guilty  of  a  wrong  which  con- 
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tributes  to  the  injury  of  the  master,  all  or  rither  of  them  are 
liable  to  the'  master  to  the  full  extent  of  the  injury,  the  same 
as  other  wrong-doers.  The  doctrine  in  such  a  case  is  correctly 
stated  by  Tindal,  C.  J.,  in  Davis  y.  Garretty  6  Bing.  716,  19 
Eng.  Com.  L.  216,  that  no  wrong-doer  can  be  allowed  to  appor- 
tion or  qualify  his  own  wrong;  and  that,  as  a  loss  baa  actually 
happened  whilst  his  wrongful  act  was  in  operation  and  force, 
which  is  fiEurly  attributable  to  his  wrongful  act,  he  cannot  set 
up  as  a  defense  that  there  wbb  another  or  more  immediate 
cause  of  the  loss,  acting  upon  the  subject-matter  at  the  same 
time,  or  the  bare  possibility  of  a  loss  if  his  wrongful  act  had 
never  been  done. 
The  judgment  is  reyersed  and  a  new  trial  awarded. 

Misna's  LuMom  wob,  BMMWAwfs  NaouasBroi  or  linoovsvor  withia 
the  aoopo  of  his  employiiiaiit:  Konh  v.  (Xiif  qfOUmn,  83  Am.  Dee.  266;  ez- 
tended  note  to  Bhke  v.  Ferrii,  66  Id.  817;  Andru$  ▼.  Howard,  84  Id.  680^ 
eoUected  oaeee  in  note  thereto  684;  extended  note  to  Wam  ▼.  BanUaHa  €km 
Canal  Co.,  36  Id.  19^-201;  Penfuffourid  IL  H.  Co.  r.  Vtmiimr,  82  Id.  620^ 
note  626,  626;  Hagerttown  Bank  ▼.  Adanm  Ex.  Co.,  Slid.  489,  note  606; 
MaJbUanta  qf  LoweU  ▼.  Bottom  etc  B.  B.  Corp.,  34  Id.  83.  Ae  to  mMtor'e 
liability  for  torts  of  servant  done  within  the  seope  of  his  employnient^  see 
ooUeoted  cases  in  note  to  Donaldson  v.  MMmippi  He.  B.  B.  Co.,  87  Id.  888. 
As  to  master's  liability  to  servsat  for  injuries  cansed  by  mesiar's  nsgUgsnos^ 
see  note  to  Nopet  y.  Smith,  66  Id.  226. 

Afpugation  of  Risfokdxat  SuTXBioBy  Ajn>  Qui  VAfoa  vem.  Auum,  mn^ 
BzFLAiinD):  Blahe  r.  Ferris,  65  Am.  Dec  304;  dark  ▼.  Frp,  72  Id.  600t 
ioBoowettY.  Laird,  68  Id.  359;  CUiif  of  DetroU  y.  a0riy»  80  Id.  78. 


Oleson  v.  Mebbill. 

\'»  WiBCovsm,  4B2.] 
PaoraBTT  Wbosofullt  TAxxif  »  Wbonqfullt  DRinnD  mtQ 
to  its  owner. 

PBOPXKTT   18  WaONOTULLT    DlXAIHSD    IN    BJVLEVIH,  THOUOB   LaWHTLLT 

OvTAiNXD,  if  kept  after  the  plaintiff  is  lawfolly  satitled  to  hare  it  m- 

tnmedtohim. 
Amr  Aor  will  Ckmannm  Wboitovul  Dxisimoir  nr  BDumvif  it 

to  oonyersion  in  trorer. 
Wbonoful  Dbtbrtion  mat  SB  Shown  in  Bxeixra  wr  tBOoa  aw  Wi 

ruL  Takino. 
PaooF  OF  Dkmand  and  RiFuaAL  or  Rbplkvin,  whxu  DmanusT  Oamb 

Lawfully  into  Possbbion,  is  not  always  neoesssiy. 

No    DSMAND    AND    REFUSAL    ABB    NBOBBaABT  IN  RlPJLBTUi  FOtB  FaOFBagr 

Wbonqfullt  Dbtainbd. 
Pboof  of  Dxmand  and  NonoB  nr  Rbplbvin  fob  PBoriBTr  WBOvafULU 
Dbtainbd  is  but  Etidbnob  of  a  wrongfiil  deisatioii»  whioh  Is  Hm  asa* 
terial  fset  to  be  alleged  in  the  complaint. 
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TBOVKB  D  Ck>irCUBBIHT  WITH  TbSSPABS,  A2n>  AaaUMHUT  OOKOUBBSST  WITH 

Both,  where  there  has  been  a  tortioiu  taking. 
WmcoNsiN   Code   has  Chakoxd    Forms   ov  AonoHS,    but  hot  THxn 

GAimn. 
RiPLSvui  lOB  Wbohovuii  DHnmnoH  woinj>  Ije,  Fbiob  to  Ooidi^  iob 

Pbotkbtt  WBOHQViTiiLT  Takxet ,  and  the  code  haa  not  altered  the  rule. 
^MjaxTow  HAYiBa  Causb  of  Actxov  iob  Wbovoful  TAxiKa  or  Pbop- 

XBTT,  AHD  ALSO  FOB  ITS  Wbonoful  DBTBHTioir,  may  waive  the  f  oraMr 

and  roe  for  the  latter,  the  aame  as  before  the  code. 

COUBT  WKLL    HOT    PRXSUMB    IH    RkPLBTIH    THAT    DmOIDAMT  CaMB    LaW- 

FOLLT  INTO  PoflSBSSiOM,  becaiue  it  is  not  averred  that  he  did  ao  nnlaw« 
folly,  especially  as  against  ayerments  of  title  in  the  plaintiff  and  an 
vnlawfnl  detention  by  the  defendant,  all  admitted  by  demurrer. 

CoMFLAiKT,  nr  AonoH  ithdxb  Codb,  TO  Rboovbr  Possbssioh  of  Pbb- 
SOHAL  Pbofxbtt  IB  SoFFKHBHT,  withoat  any  allegation  of  demand  and 
refosal,  where  it  merely  alleges  that  the  same  is  the  property  of  the 
plaintiflE^  and  that  the  defendant  has  become  possessed  of  and  wrongfully 
detains  it. 

Uhdbb  Alligation  that  Defxndant  '^Wbonofullt  Dktains,"  Plaih- 
TIFF  MAY  Pbovb,  lq  an  action  under  the  code  to  recover  possession  d 
personal  property,  either  a  wrongful  taking,  a  demand  and  refusal,  or 
fMts  whidi  readnr  a  demand  nnneoeanry  whers  Hm  original  tBUng  was 
lawful  Proof  of  any  facts  showing  that  the  property  was  wranfffnlly 
detained  at  the  time  of  the  commencement  of  the  action  will  satiidfy  the 
allegation  of  the  complaint,  and  entitle  the  plaintiff  to  recover. 

Action  to  recover  the  poBsession  of  personal  property.  The 
complaint  alleged  ''  that  the  defendant  has  become  possessed 
of,  and  wrongfully  detains  from  the  plaintiff,  the  following  per- 
gonal property,  goods,  and  chattels,  the  property  of  the  plain- 
tiff," etc.  Defendant  demurred  to  the  complaint  as  not  stating 
facts  suflScient  to  constitute  a  cause  of  action.  Tbe  demurrer 
was  sustained,  and  the  plaintiff  appealed. 

Carl  C.  Popcy  for  the  appellant. 

Montgomery  and  Wingy  for  the  respondent. 

By  Court,  Dixon,  C.  J.  We  are  of  opinion  that  the  com- 
plaint is  sufficient.  Under  the  allegation  that  the  defendant 
wrongfully  detains,  the  plaintiff  may  prove  a  wrongful  taking 
of  the  property,  a  demand  and  refusal,  or  any  of  those  facts 
which  render  a  demand  and  refusal  unnecessary  where  the 
original  taking  was  lawful.  Proof  of  any  facts  showing  that 
the  property  was  wrongfully  detained  at  the  time  of  the  com- 
mencement of  the  action  will  satisfy  the  allegation  of  the 
complaint,  and  entitle  the  plaintiff  to  recover.  Property 
wrongfully  taken  is  wrongfully  detained  until  it  is  restored  to 
the  possession  of  the  person  rightfully  entitled  to  it.  In  that 
-case,  of  course,  no  demand  need  be  made.    It  was  well  settled 
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in  replevin  before  the  code,  that  for  property  wrongfully  taken 
an  action  for  the  wrongful  detention  would  lie;  in  other  words, 
that  replevin  in  the  detinet  might  be  substituted  for  replevin 
in  the  cepit,  or  cepit  et  detinet.  The  plaintiff  was  at  liberty  to 
waive  his  right  to  proceed  as  for  the  force,  to  disregard  it  in 
declaring,  and  to  sue  for  the  wrongful  detention  alone,  on  the 
same  principle  that  trover  was  made  concurrent  with  tree- 
pass,  and  astumprit  concurrent  with  both,  where  there  had 
been  a  tortious  taking:  Cumminga  v.  VoreCy  3  Hill,  282;  Pierce 
V.  Van  Dylej  6  Id.  613.  No  reason  is  perceived  why  the  same 
thing  may  not  now  be  done.  The  code  has  changed  the  forme 
of  actions,  but  not  their  causes;  and  a  plaintiff,  having  a  cause 
of  action  for  the  wrongful  taking  of  property,  and  also  for  its 
wrongful  detention,  may  waive  the  former  and  sue  for  the 
latter,  the  same  as  before  its  enactment.  And  if  the  original 
taldng  was  not  wrongful,  but  the  defendant  came  lawfully 
into  possession,  yet  if  he  detains  the  property  when  by  law 
the  plaintiff  is  entitled  to  have  it  returned  to  him,  such  deten- 
tion becomes  wrongful.  (In  such  case,  proof  of  a  demand 
and  refusal  is  but  evidence  of  a  wrongful  detention,  which  is 
the  material  fact  to  be  alleged  in  the  complaint.)  But  whero 
the  defendant  came  la?rfully  into  possession  of  the  property, 
proof  of  a  demand  and  refusal  is  not  always  necessary.  It 
may  be  dispensed  with  when  a  wrongful  assumption  of  prop* 
erty  in  or  right  of  disposing  of  the  goods  is  shown,  and  in 
some  other  cases:  See  1  Chit.  PI.  154,  155,  and  cases  cited 
in  text  and  notes.  Any  act  amounting  to  a  conversion  in 
trover  will  constitute  a  wrongful  detention  in  replevin,  and  as 
the  complaint  charges  a  wrongful  detention  at  the  time  of  the 
commencement  of  the  action,  we  do  not  see  how  it  can  be  held 
bad  on  demurrer,  because  a  demand  and  refusal  aro  not  also 
averred.  For  if,  in  the  absence  of  an  averment  to  the  con- 
trary,  we  are  to  presume  that  the  original  taking  was  lawful, 
still  we  have  seen  that  proof  of  a  demand  and  refusal  may 
not  be  required.  The  plaintiff  may  rely  upon  some  other 
act  of  the  defendant  amounting  to  a  conversion,  and  prove  it, 
and  what  then  would  become  of  the  allegation  of  demand  and 
refusal?  It  would  certainly  serve  no  useful  purpose.  It  might 
mislead  the  defendant  perhaps,  but  would  not  strengthen  or 
elucidate  the  cause  of  action  already  stated.  We  think,  there- 
fore, that  the  learned  court  of  Minnesota  was  mistaken  when 
it  held,  in  Stratum  v.  Atten^  7  Minn.  502,  that  a  like  complaint 
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was  bad  for  want  of  an  allegation  of  demand  and  refusal. 
Nor  can  we  agree  with  that  court  in  saying  that  the  mere 
absence  of  an  averment  that  the  original  taking  was  unlaw- 
ful affords  sufEcient  grounds  for  presuming,  and  that  we 
must  presume,  that  such  taking  was  lawful.  It  seems  to  us, 
without  any  facts  being  stated  in  the  complaint  showing  or 
tending  to  show  that  the  defendant  came  lawfully  into  pos- 
session, that  no  such  presumption  can  be  indulged  as  against 
the  averments  of  title  in  the  plaintiff,  and  an  unlawful  deten- 
tion by  the  defendant,  both  of  which  are  admitted  by  the 
demurrer.  It  has  ahready  been  observed  that  a  wrongful  de- 
tention may  be  shown  by  proof  of  a  wrongful  taking.  Fuller 
V.  Lewis,  18  How.  Pr.  219,  S.  C,  8  Abb.  Pr.  883,  also  cited  by 
counsel  in  support  of  the  demurrer,  is  an  instance  of  a  com- 
plaint which  contained  a  statement  of  facts  showing  that  the 
defendant  came  lawfully  and  in  good  faith  into  the  posses- 
sion. The  case  is  very  imperfectly  reported,  but  enough  ap- 
pears from  the  opinion  to  enable  us  to  understand  the  grounds 
of  the  decision.  The  action  was  against  an  assignee  for  the 
benefit  of  creditors,  to  recover  the  possession  of  property  which 
came  into  his  hands  by  virtue  of  the  assignment  and  by  de- 
livery from  his  assignor,  the  original  wrong-doer.  These  facts 
must  have  been  stated  in  the  complaint,  for  otherwise  the 
court  could  not  have  been  informed  of  them;  and  being  so 
stated,  the  conclusion  that  the  complaint  was  bad  for  want 
of  an  averment  of  demand  and  refusal,  or  some  other  facts 
showing  a  conversion  on  the  part  of  the  assignee,  may  have 
been  very  well  justified.  It  may  be  that  the  assignee  was 
properly  presumed  to  l^ve  come  into  possession  in  good  faith 
and  lawfully.  But  *the  difference  between  that  complaint 
and  this  is  very  obvious.  There  the  presumption  arose  from 
facts  stated  in  the  complaint.  Here  are  no  such  facts.  We 
are  asked  to  presume  that  the  defendant  came  lawfully 
into  possession  because  it  is  not  averred  that  he  did  so  un- 
lawfully. 

The  complaint  in  its  present  form  must  be  regarded  as  a 
substitute  for  the  former  action  of  replevin  in  the  detinety  and 
as  such  states  a  good  cause  of  action,  which  may  be  sus- 
tained by  proof  of  any  facts  which  would  have  sustained  that 
action. 

The  order  sustaining  the  demurrer  is  reversed,  and  the 
cause  remanded  for  further  proceedings  aooording  to  law. 


^32  White  v.  Polleys.  [Wisoonrin, 

To&TiouB  OB  Wbohoixtl  Taxino  ot  PBoni.TY,  What  CowBtifUiia;  fft^ 
4hom  ▼.  BM^forth,  88  Am.  Deo.  640;  Oakim  y.  Bacon,  25  Id.  258;  MankaUw. 

No  DncAiTD  NiGaasAxr  bdobb  Bjeflsvin  Bkovobt  to  BaooTn  Pm»- 
«BTT  WBOVCiyoLLT  Takbt:  JSndb^  ▼.  IRMila^  77  Am.  Deo.  453;  Oaimm  ^ 
Bmm,  25  Id.  268. 

WsoirovoL  Drxmtidii  of  PBOFBmr,  Whax  Oojismvni:  IMAi  ▼.  Bnmt^ 
25  Am.  060.  258;  MankaUv.  Dtnia,  19 Id.  468. 

Tbxspass,  Kkflkvis,  ahd  TaoYEBL,  wiTUuuT  DnuorD^  abb  Oohoiibbbbv 
RnfXDXES  for  a  wrongful  teking  of  goods:  Skmk^  r.  Ck^fhrd^  48  Am.*Diab 
643;  note  to  Dunham  ▼.  Wfdxf,  20  Id.  698;  PkiUpt  ▼.  i^orrM^,  19  Id.  166| 
PhUUp9y.Haa,2^U,  108;  JfofwAoA t. Domi,  19 U. 468;  Pkr»Y.Bmjtmm^ 
25  Id.  396,  note  400;  GkiMi  ▼.  AiotMi»  25  Id.  258;  extendad  note  to  VmJ>rmair 
T.  Kmg,  75  Id.  645. 

Dbxakd  n  Nbobbbabt  to  Bbootxb  Pbopbbit  bt  £Nner  wbbbb  OBiiaiBAi» 
TAKma  WAB  Lawvul:  C^^oMht.  HoooHb  25  Abl  Dee.  868}  Bmlr.  Amyiim^ 
56  Id.  714. 

Waiviho  Ton  ahd  Suzho  nr  Amumwit;  SeeOOiiotvT.  IF3Sir»  22  Aak 
Deo.  410^  note  413;  note  to  O^bom  ▼.  BOl,  49  Id.  281. 

RxPLBTDf  Ldbb  bob  Wbohovui*  Dbtbrtioh:  J>earmm  r,  SktMmn,  69 
Am.  Dec  160;  note  to  Ea^thom  ▼.  Bm^arikt  38  Id.  646^  and  nnmHoiui  cmw 
therein  dted;  Booir.  Frmch,  28  Id.  482,  note  488;  Badgery.  Fkmmtf,  8  Id. 
105;  rOMm  ▼.  A^^aott;  79  Id.  486;  note  to  OtKfar  Y.  IfoMH  26  Id.  688;  te^ 
oommoQ  law  there  had  to  be  a  tortioiui  taking:  See  Harwood  ▼.  BmeOmrU,  89 
Id.  207,  note  215;  note  to  ^TaytAom  y.  J2M4/bfi&,  38  Id.  546;  Mardiattr.  Darit, 
19  Id.  463.  The  action  of  reploYin  was  originally  oonflned  to  a  wrongful  die* 
tress  or  taking,  and  no  demand  was  OYer  neoesaary  in  saoh  a  caas;  bat  H  was 
afterwards  extended  to  a  wrongfid  detention  of  property  as  well,  and  in  sock 
a  case  the  wrongfol  detaining  mnst  in  some  way  always  be  made  to  appear 
before  the  plaintiflf  can  maintain  his  suit.  The  groondwork  of  the  action  Is 
an  unlawful  detention,  whether  an  nnlawfol  taking  has  occorred  or  not:  Sea 
m>teio Hicke^Y.akt»dale,TJ Id.  4SS;8in^mmY.McFarkMd,2»l± 9^  And 
an  allegation  of  property  in  plaintiff^  either  general  or  special,  is  alsoneosamiy 
to  maintain  replevin:  PaUimm  y.  Adamtf  42  Id.  69,  extended  note  thereto  66L 

Dbmahd  A2n>  Rbtubal,  as  Eyidbhgb  of  GoH¥BBfliiOH:  Jfo^  T.  SeoUf  66 
Am.  Dea  49^  and  extended  note  thereto  51;  JJoMlAifT.  J94|^iMaa»  41Id.  767; 
Cbrr Y.  OhfiK  ^  I^  M5|  Zadiaryy.  Pan,  47  U.  744;  /MolerT. 
18  Id.  889. 


WhiTB   V.   POLUBTB. 

raO  WlSCOHSIH,  MS.] 

ArrBAL  wiUi  bb  DnmnnD  oh  Motioh  Mabb  dt  Ttam^  ar  Ka  Covr  «b 

UHinBTAKlBO  was  senred  with  the  notice  of  iWeal. 

Mofnnr  to  Dibmibs  Appbal  oh  Obouhb  that  Ko  Coipr  ov  Uhbosaxdm 
WAB  SxBTBD  With  notico  of  appeal  comes  too  late  after  a  eaase  has  been 
sabmitted,  especially  where  the  motion  papers  do  not  slMir  any  praof  of 
sarYioe  of  notioe  of  the  motion  npon  the  opposite  par^. 

Bblaxiyb  Bquitibb  ov  Cbbditobb  ahd  HomsTBAD  Glajmaht. — If  the 
homestead  and  other  property  are  subject  to  different  lians^  the  debtor 


Jan.  186S.]  Whitb  v.  Pollkts.  433 


has  no  superior  equity  as  against  ereditora  whose  rights  may  thereby  be 
prejudiced,  to  hare  his  other  property  sThaasted  so  as  to  secure  to  hia 
the  benefit  of  the  homestead  exemption. 

WhIBB  MobTOAQB  CoTBBS  HOICBRVAD  AlTD  AlflO  OtHBE  PBOPSBTr  WhIGH 

la  SxTBnor  to  Lisn  of  a  sabseqnent  judgment^  the  debtor  has  no  right 
to  have  the  latter  exhansted  to  satisfy  the  mortgnge  in  order  to  preserrt 
his  homestead. 

White  obtained  a  judgment  for  the  foreoloaore  of  a  mort- 
gage given  by  PoUeys  on  certain  city  lots,  numbered  1  and 
2.  The  premises  were  advertised  for  sale  by  a  referee,  and 
PoUeys  applied  to  the  court  for  an  order  directing  the  referee 
to  cause  his  homestead,  situated  on  said  lots,  not  exceeding 
one  fourth  of  an  acre,  to  be  surveyed  by  some  disinterested 
competent  person,  and  set  ofif  to  him  as  provided  by  law  in 
in  case  of  sale  on  execution,  and  requiring  the  referee  to  sell 
the  residue  of  the  mortgaged  premises  before  offering  the 
homestead  for  sale.  One  Bliss,  who  was  a  defendant  in  the 
foreclosure  suit,  opposed  the  application  by  an  affidavit  show- 
ing that  he  held  a  judgment  against  Policy s  and  one  Barron, 
duly  docketed,  and  that  there  was  no  property,  real  or  per- 
sonal, belonging  to  them,  or  either  of  them,  out  of  which  the 
judgment  could  be  collected,  except  the  mortgaged  premises. 
The  application  was  granted,  and  White  and  Bliss  appealed. 

HiAgh  Cameron^  for  the  appellants. 
Montgomery  and  Wing,  for  the  respondent 

By  Court,  Cole,  J.  When  this  cause  was  reached  in  its 
order,  it  was  argued  by  the  counsel  for  the  appellants,  the 
counsel  for  the  opposite  party  not  being  present.  After  the 
cause  had  thus  been  submitted,  the  counsel  for  the  respond- 
ent made  and  filed  a  motion  to  dismiss  the  appeal,  for  the 
reason  that  no  copy  of  the  undertaking  was  served  with  the 
notice  of  appeal,  as  required  by  the  statute.  If  this  objection 
had  been  seasonably  taken,  the  motion  must  have  prevailed, 
and  the  appeal  been  dismissed.  But  after  a  cause  has  been 
submitted,  we  think  it  too  late  to  move  to  dismiss  the  appeal 
upon  any  such  ground.  And  besides,  upon  looking  into  the 
motion  papers,  we  do  not  find  any  proof  of  service  of  notice  of 
this  motion  upon  the  opposite  pi^y,  which  is  an  additional 
reason  why  the  motion  must  be  disregarded  at  this  stage  of 
the  cause. 

Tliis  brings  us  to  a  consideration  of  the  order  appealed  from. 
The  circuit  court  ordered  and  directed  that  the  referee  ap- 
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pointed  to  make  the  sale  cause  the  homestead  of  the  defend- 
ant, not  exceeding  one  fooiih  of  an  acre,  to  be  set  off  to  him, 
in  the  same  manner  as  provided  by  law  in  case  of  sale  on  exe- 
cution, and  that  the  residue  of  the  mortgaged  premises  should 
be  first  sold  to  satisfy  the  judgment  of  foreclosure.  Of  course, 
the  obvious  effect  of  this  order  is  to  give  the  defendant  the 
benefit  of  the  homestead  exemption  at  the  expense  of  the  judg* 
ment  creditor,  since  the  mortgage  debt  was  charged  exclusivelj 
in  the  first  instance  upon  that  portion  of  the  mortgaged  prop- 
erty subject  to  the  lien  of  the  judgment  And  the  question  is. 
Has  the  debtor  a  right  to  have  that  portion  of  the  mortgaged 
property  subject  to  the  lien  of  the  judgment  first  exhausted  to 
satisfy  the  mortgage,  in  order  to  preserve  to  him  the  home- 
stead? Or  is  this  right  overborne  by  the  superior  equity  of 
the  judgment  creditor  to  have  the  mortgage  debt  first  charged 
npon  the  property  not  subject  to  his  lien? 

It  is  a  familiar  rule  that  where  a  creditor  has  a  claim  upon 
two  funds,  on  one  of  which  another  person  has  also  a  claim, 
and  such  other  person  will  be  prejudiced  by  allowing  such 
creditor  to  satisfy  his  debt  out  of  the  fund  subject  to  both 
claims,  a  court  of  equity  will  compel  the  creditor  to  take  satis- 
faction out  of  the  fund  to  which  he  alone  has  a  claim  in  the 
first  instance.  He  must  exhaust  that  fund  before  resorting  to 
the  other.  The  same  principle  would  seem  to  apply  here, 
unless  the  right  of  the  debtor  to  have  the  homestead  secured 
to  him  is  superior  and  stronger  than  the  equities  of  the  judg- 
ment creditor. 

In  Jones  v.  DoWj  18  Wis.  241,  this  precise  point  was  pre- 
sented, and  the  chief  justice  said:  *'  Until  the  legislature  shall 
have  declared  the  obligation  to  preserve  the  homestead  su- 
perior to  that  of  paying  one's  honest  debts,  we  must  hold  the 
equity  of  the  creditor  at  least  equal  to  that  of  the  debtor  in 
cases  like  this."  Although  the  question  arose  somewhat  dif- 
ferently in  Jones  v.  DoWy  svpra,  from  what  it  does  here,  yet 
the  principle  of  that  decision  is  strictly  applicable  to  the  {K>int 
we  are  considering.  There  the  mortgage  embraced  the  home- 
stead and  a  business  lot,  and  the  homestead  had  been  sold  to 
satisfy  the  mortgage  debt,  leaving  the  business  lot  unsold. 
The  debtor  made  application  to  have  the  sale  set  aside,  so 
that  the  business  lot  might  be  sold  first.  But  it  appearing 
that  there  were  creditors  of  the  mortgagor  who  had  judgment 
liens  upon  the  business  lot  which  were  not  liens  upon  the 
homestead,  the  court  refused  to  set  aside  the  sale,  and  this 
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court  afBrmcd  the  order.  It  is  true,  the  chief  justioe  Bays  that 
the  application  to  open  the  sale  and  for  a  sale  of  the  business 
lot  first  was  one  addressed  to  the  sound  discretion  of  the  court, 
which  discretion  was  properly  exercised  in  permitting  the  sale 
already  made  to  stand.  But  in  using  this  language,  which 
was  very  natural  in  view  of  the  facts  of  that  case,  it  was  not 
intended  to  establish  the  doctrine  that  this  court  would  not 
interfere  if  the  sale  had  been  set  aside.  For  it  is  distinctly 
said  in  the  opinion  that  the  mortgagor's  equity  to  hold  the 
homestead  was  fully  countervailed  by  the  equities  of  his 
creditors,  who  must  look  to  the  business  lot  for  the  satisfac- 
tion of  their  judgments,  and  who  had  no  lien  upon  the  home- 
stead. So  here  we  do  not  think  the  right  of  the  mortgagor  to 
have  the  homestead  preserved  to  him  superior  in  equity  to 
the  right  of  the  judgment  creditor  to  have  the  mortgage  debt 
first  charged  upon  that  portion  of  the  mortgaged  premises  not 
subject  in  his  lien. 

The  order  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 


As  TO  Thibd  and  Fou&th  Points  or  Stllabus,  ntpra,  see  Denegrt  ▼. 
Haun,  SI  Am.  Dec.  480,  note  485;  and  as  to  whether  a  judgment  is  a  lien 
upon  the  homestead,  see  extended  note  to  Blue  y.  Blue,  87  Id.  278. 

Ths  prutcifal  case  was  gitkd  in  each  of  the  following  authorities,  and 
to  the  point  stated:  In  Perry,  In  re,  30  Wis.  268,  274,  P.  had  agreed  with  W., 
a  creditor,  that  W.  should  have  certain  moneys  due  P.  from  N.  &  Co.,  and 
that  P.  would  give  W.  a  draft  therefor;  N.  &  Co.  were  notified  of  this  agree- 
meDt»  and  in  consideration  thereof  W.  delayed  to  commence  an  action  to 
foredoee  a  mortgage  upon  P.'s  homestead,  which  he  held  as  security  for  his 
demand;  and  it  was  held  that  W.  being  secured  by  mortgage,  his  equities  as 
to  property  not  exempt  from  execution  were  inferior  to  those  of  general  cred- 
itors; and  that  P.'s  equitable  claim  to  have  his  homestead  protected  was  also 
inferior  to  the  claim  of  his  creditors,  especially  judgment  creditors,  to  have 
all  his  property  not  exempt  from  execution  applied  to  the  payment  of  their 
demands.  Ihis  principle  was  considered  to  have  been  held  in  the  principal 
case.  But  the  rule  vt  the  principal  case  laid  down  in  the  third  point  of  the 
iyllabus,  supra,  was  changed  by  the  act  of  1870,  chapter  133,  which  provides 
that  where  any  portion  of  mortgaged  premises  consists  of  a  homestead,  which 
can  be  sold  separately  without  injury  to  the  owner,  such  homestead  shall  not 
be  ofiered  for  sale  on  foreclosure  until  all  other  lands  covered  by  the  mort- 
gage shall  have  been  sold:  Uanaon  v.  Edgar,  34  Wis.  65G;  jDyrni  v.  BucUtty^ 
66  Id.  192.  An  unimportant  reference  to  the  principal  caso  is  mada  in  KaA 
V.  Laeky,  48  Id.  264. 


4M  Ely  v.  Wilcox.  [WisoonaiB, 

Ely  v.  Wiloox. 

[an  wiscovnif,  m] 

Whibb  ViMAsatOB  wiBB  UNDSB  Qld  Chahobbt  PBA0ncli^  in  aa  lolMn 
in  equity  brooght  before  the  code  went  into  efleet^  thej  were  gma  tbt 
same  oonstmotioo,  force,  and  effoot  that  they  would  havv  had  vadar 
that  praotioe^  although  the  canoe  was  not  tried  until  affcar  tha  ooda  took 
efliset 

Ujvdsb  Old  Changbrt  Practicb,  Rsplioatxov  to  Plea  AnmmD  m 
SumaiBKOT,  and  though  the  plea  was  bad»  tha  bill  had  to  be  dinmiawiil, 
as  a  matter  of  course,  on  proof  of  the  facts  stated  in  tha  plea. 

Dksd  m  NOT  Ehtitlkd  to  bi  Rboobdbd  whebb  It  is  Exbootbd  avd 
AoKKOWLEDOBD  BSiOBB  NoTABT  PuBLio,  unlsss  tha  oertificato  of  a 
clerk  or  other  proper  officer,  under  his  offidal  seal,  as  to  tha  official 
character  and  genuineness  of  the  notary's  signature,  is  attached  tbaretc^ 
as  required  by  statute. 

DkKD  OB  MOBTOAGB  RbOOBDBD  WTrHOUT  AUTHOBITT  D  HOT  OOHnBUUnva 

NoncB. 

COBflTBUOTIYB    KOTIGB. — RbOOBD    OF    QuirOLAIM    "DlDKD    OP    LaHD    BZI^ 

ouTBD  BT  WiTB  07  HoLDKB  OT  Rboobd  Tttlb,  uot  omi taming  any- 
thing to  show  that  she  is  such  wife,  is  constmctive  notice  only  to  tha 
extent  of  the  title  conyeyed,  which  at  most  is  the  wife's  contingent  right 
of  dower. 

COBSTBUCTIVB  NoTIOB.  —  DkBD  TO  PbIOB  GrASTEM,  MaDB  AND    RbODBDBD 

AJTBB  Dkbd  TO  SuBSBQUENT  Fbaudulbnt  Qbahtbb,  but  before  a  sala 
by  the  latter,  is  not  constructive  notice  to  a  purchaser  from  tha  saeond 
and  fraudulent  grantee  of  any  equities  which  the  first  and  prior  grantaa 
may  have  against  the  second  and  fraudulent  grantee. 

Possession  of  Land,  to  be  Notice  of  Possessob's  Titlb,  kuit  bi  Ofbx» 
visible,  exclusive,  and  unambiguous,  and  is  notice  only  while  it  continnaiu 

Rboobd  of  Deed  ob  Plat  is  not  Notice,  where  such  instmments  hava 
been  executed  by  a  grantee  whose  own  deed  is  not  reoordad. 

Bill  to  quiet  title  to  land.  It  was  filed  in  1859.  One  John 
Matson  entered  the  land  by  pre-emption  in  OctobeTy  1854. 
On  November  1,  1864,  he  sold  and  conveyed  it  to  the  plain* 
tifif;  and  the  deed,  together  with  a  mortgage  back  on  the 
premises  executed  by  the  plaintiff  on  the  same  day  to  secnn 
a  part  of  the  purchase-mcney,  was  recorded  on  November  1(^ 
1864;  on  which  day,  also,  a  quitclaim  deed  of  tha  land,  from 
Ann  Matson,  wife  of  said  John,  to  the  plaintiff^  was  executed 
and  recorded.  The  deed  first  mentioned  was  not  entitled  to 
record,  for  a  defect  described  in  the  opinion,  infra.  There 
was  the  same  defect  in  the  acknowledgment  of  the  mortgage 
by  the  plaintiff.  The  plaintiff  laid  out  and  platted  the  land, 
which  plat  was  duly  recorded  January  18,  1855,  under  the 
title  of  *'  Ely's  Addition  to  Superior."  During  the  following 
spring  and  summer,  he  conveyed  five  or  six  hundred  lots  by 
the  plat,  and  the  conveyances  were  duly  recorded  at  or  about 
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the  time  of  their  dates.  On  September  3,  1855,  a  patent  for 
the  land  was  issued  to  Matson.  On  September  12,  1855, 
N.  G.  Wilcox  obtained  a  deed  of  the  land  firom  Matson  and 
wife,  which  was  recorded  October  14,  1855.  On  January  23, 
1856,  a  satisfaction  of  plaintiff's  said  mortgage  was  executed 
by  Matson  and  wife,  and  also  another  deed  of  the  premises  from 
tiiem  to  the  plaintiff,  both  of  which  instruments  were  recorded 
February  19,  1856.  On  May  27, 1856,  N.  G.  Wilcox  conveyed 
the  premises  to  T.  D.  Wilcox,  for  a  consideration  named  in  the 
deed  of  nine  thousand  five  hundred  dollars.  The  bill  charged, 
substantially,  that  the  conveyance  to  N*.  G.  Wilcox  and  that 
from  him  to  T.  D.  Wilcox  were  both  without  consideration,  and 
taken  by  the  respective  grantees  with  knowledge  of  plaintiff's 
purchase,  payment,  deed,  mortgage,  possession,  occupancy,  etc., 
and  for  the  purpose  of  defrauding  him.  The  bill  prayed  for  a 
temporary  injunction  restraining  the  defendants  from  encum- 
bering or  disposing  of  the  land,  and  for  a  final  decree  adjudg- 
ing the  conveyances  to  them  void,  etc.  T.  D.  Wilcox  put  in  a 
plea  and  answer.  The  plea,  in  substance,  was,  that  defendants 
made  their  several  purchases  and  took  their  several  deeds, 

I  each  for  a  valuable  consideration,  in  good  faith,  and  without 

notice  of  the  complainant's  purchase  and  conveyance,  or  of 
his  possession  and  occupancy,  etc.  It  was  also  alleged  in  the 
plea  that  of  the  nine  thousand  five  hundred  dollars  named 
as  the  consideration  of  the  deed  from  N.  G.  to  T.  D.  Wilcox 
three  hundred  dollars  was  paid  in  money  at  the  time  the  deed 
was  executed,  and  that  the  remainder  consisted  of  a  prior  in- 

w  debtedness  of  said  N.  G.  to  him,  secured  by  a  mortgage  on 

lands  in  Illinois,  which  mortgage  was  then  discharged.  The 
material  allegations  of  the  bill  were  denied  by  the  answer^ 
The  plaintiff  filed  a  replication  to  the  plea  and  answer.  De- 
fendant N.  G.  Wilcox  also  answered,  but  as  he  did  not  appeal, 
his  answer  is  omitted.    The  circuit  judge  found,  inter  aHay 

*  that  at  the  time  of  the  delivery  of  the  deed  from  N.  G.  to  T.  D. 

Wilcox,  the  latter,  as  a  consideration  therefor,  paid  the  former 

^  three  hundred  dollars  in  money,  and  discharged  a  mortgage 

to  him  from  the  former  of  certain  lands  in  Illinois,  on  which 
there  was  due  nine  thousand  two  hundred  dollars;  and  that 
there  was  no  evidence  of  the  value  of  said  lands.  In  other 
respects,  the  judge  found  for  the  plaintiff,  and  rendered  a 
decree  in  his  favor,  from  which  T.  D.  Wilcox  appealed. 

Joshua  Stark^  and  Lyndes  and  Burroughs^  for  the  appellant. 
Hugh  Cameron  and  Angus  Cameron^  for  the  respondent. 
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By  Court,  Dowker,  J.  Ib  the  appellant  a  porchaaer  in  good 
faith  and  for  a  valuable  consideration,  without  notice,  of  the 
land  in  dispute?  This  is  an  action  in  equity,  brought  before 
the  code  went  into  effect.  The  pleadings  are  those  of  the 
former  chancery  practice,  and  we  think  must  have  the  same 
construction,  force,  and  effect  as  they  would  have  had  before 
the  code.  The  appellant  pleaded  that  he  was  a  purchaser  in 
good  faith  for  a  valuable  consideration,  without  notice,  and 
accompanied  his  plea  with  an  answer  denying  the  allegations 
in  the  bill  necessary  to  be  denied.  The  complainant  filed  a 
replication  to  the  plea  and  answer.  The  replication  was 
admission  of  the  sufficiency  of  the  plea  itself,  as  much  so 
if  it  had  been  set  down  for  argument  and  allowed;  and  if  the 
facts  stated  in  the  plea  were  proved,  a  dismission  of  the  bill 
at  the  hearing  or  trial,  whether  the  plea  was  in  fact  good  or 
bad,  should  have  followed  as  a  matter  of  course:  Hughet  y. 
Blake,  6  Wheat.  472;  Story's  Eq.  PL,  sec.  697.  It  appears  to 
us  that  the  evidence  sustained  the  plea,  unless  there  was  con- 
structive notice  to  the  appellant  of  the  respondent's  title.  We 
are  inclined,  however,  to  the  opinion  that  the  plea  is  good,  and 
that  the  evidence  prima  facie  proved  the  appellant  was  a  pur- 
chaser in  good  faith  for  value,  without  actual  notice  of  the  title 
or  claim  of  the  respondent.  Still,  when  the  respondent  urges 
that  there  was  no  evidence  that  the  lands  covered  by  the  mort- 
gage, the  release  of  which  was  the  principal  consideration  for 
the  conveyance  to  the  appellant,  were  of  any  value,  or  that 
Nathaniel  G.  Wilcox  was  able  to  pay  a  single  dollar  of  the 
debt  of  nine  thousand  five  hundred  dollars  secured  thereby, 
we  feel  relieved  from  examining  the  questions  he  raises  as  to 
the  value  of  the  lands  or  the  solvency  of  Nathaniel,  by  the 
fact  that  the  sufficiency  of  the  plea  was  passed  upon  by  the 
counsel  of  the  appellant  when  they  filed  their  replication;  and 
although  they  might,  if  they  had  erred  in  filing  it,  at  any  time 
thereafter,  and  before  the  trial  of  the  cause,  and  perhaps  even 
at  the  trial,  have  obtained  leave  to  withdraw  it,  they  did  not 
do  so,  and  even  now  do  not  maintain  that  the  plea  is  insuflS- 
cient.  But  it  is  clearly  so  if  the  evidence  as  to  the  considera- 
tion or  actual  notice  is  insufficient;  for  the  evidence  is  as 
broad  as  the  plea. 

We  come  now  to  the  question  of  constructive  notice  by  the 
appellant.  It  is  maintained  by  the  plaintiff  that  the  record 
of  each  of  the  deeds — to  wit,  that  of  Matson  to  Ely,  the  mort- 
gage of  Ely  to  Matson,  the  deed  of  Ann  Matson  to  Ely,  and 
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the  deed  of  Matflon  and  wife  to  Ely,  made  after  the  conveyance 
to  Nathaniel  Green  Wilcox  —  was  constnictiye  notice  to  the 
appellant  of  the  title  of  the  respondent. 

The  deed  of  Matson  to  Ely  was  made  in  Minnesota,  Novem- 
ber 1,  1854,  and  was  acknowledged  before  a  notary  public  of 
that  territory,  but  had  no  certificate  of  a  clerk  or  other  officer 
attached  thereto,  under  his  seal,  that  the  notary  was  such,  and 
that  his  signature  was  genuine,  as  required  by  the  revised 
statutes  of  1849,  c.  59,  sees.  9,  10.  For  want  of  such  certifi- 
cate, the  deed  was  not  authorized  to  be  recorded  under  the 
provisions  of  that  chapter,  and  the  authorities  are  to  the  effect 
that  the  record  thereof  was  not  notice  to  the  appellant.  The 
same  is  true  of  the  record  of  the  mortgage  made  by  Ely  to 
Matson. 

The  deed  of  Ann  Matson  to  Ely,  dated  November  10,  1854, 
contained  nothing  to  show  that  she  was  the  wife  of  John  Mat- 
son,  to  whom  the  patent  issued  for  the  land;  and  if  the  appel- 
lant had  had  actual  notice  of  this  deed,  it  is  doubtful  whether 
it  would  have  been  sufficient  to  have  put  him  upon  inquiry. 
But  constructive  notice  could  only  affect  him  with  notice  of 
the  deed  or  to  the  extent  of  the  title  conveyed,  which  is  at 
most  the  contingent  right  of  dower  of  Ann  Matson,  which  is 
not  the  title  in  dispute,  —  certainly  not  a  sufficient  title  to  en- 
able the  plaintiff  to  maintain  this  bill. 

But  the  more  difficult  question  arises  under  the  record  of 
the  deed  of  John  Matson  and  wife  to  Ely  of  January  23,  1866, 
which  was  in  due  form  of  law,  and  made  and  recorded  after 
the  deed  of  Matson  and  wife  of  the  same  lands  to  Nathaniel 
O.  Wilcox,  and  before  the  latter  conveyed  them  to  the  appel- 
lant. Nathaniel  Wilcox  knew  of  the  rights  of  the  plaintiff 
when  he  purchased,  and  was  a  fraudulent  grantee,  and  if  the 
record  of  this  last  deed  to  Ely  was  constructive  notice  to 
Dwight  Wilcox,  the  judgment  of  the  circuit  court  should  be 
affirmed. 

In  Massachusetts,  it  is  held  that  in  searching  the  title  it  iB 
not  necessary  to  search  the  record  as  against  an  antecedent 
grantor  of  the  land  further  than  the  registry  of  a  deed  duly 
executed  by  him,  and  that  when  such  a  deed  has  been  regis- 
tered, a  purchaser  under  the  grantee  will  not  be  affected  with 
notice  of  a  prior  deed  recorded  subsequently  but  before  the 
period  of  his  purchase:  State  v.  Bradish,  14  Mass.  296;  Trull 
V.  Bigelow,  16  td.  418  [8  Am.  Dec.  144];  Somea  v.  Brewer^  2 
Pick.  184  [13  Am.  Dec.  406].    And  the  reason  given  is,  that 
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when  a  purchaser  is  examining  his  title  in  the  r^gietij  ol 

deeds,  and  finds  a  good  conveyance  to  his  grantor,  he  is  not 
expected  to  look  farther.    The  authorities  are  uniform  to  the 
effect  that  the  registry  of  a  deed  is  notice  only  to  those  who 
claim  through  or  under  the  grantor  by  whom  the  deed  was 
executed;  and  that  a  purchaser  is  not  bound  to  take  notice  of 
the  record  of  a  deed  executed  by  a  prior  grantee,  whose  own 
deed  has  not  been  recorded;  and  when  the  deed  of  a  vendor 
is  not  recorded,  the  record  of  a  mortgage  given  by  a  vendee  ie 
not  notice.    There  is  great  force  in  the  reasoning  which  sus- 
tains the  Massachusetts  decisions.    But  it  is  held  in  New  York 
that  the  record  of  a  prior  deed,  though  not  recorded  till 
after  the  second  deed  and  before  the  conveyance  by  the  vendee 
in  the  second  deed,  is  notice  to  a  purchaser  from  him,  not  only 
of  the  first  deed,  but  such  notice  that  he  is  bound  to  inquire 
whether  the  grantee  in  the  second  deed  was  a  bona  fide  pur- 
chaser: Jackson  v.  Postj  15  Wend.  588;  Van  Renstdaer  v.  CZari, 
17  Id.  25  [81  Am.  Dec.  280].    It  is  difficult  to  see  any  good 
reason  for  carrying  the  doctrine  of  constructive  notice  to  that 
extent,  and  holding  that  constructive  notice  only  is  sufficient 
to  put  a  vendee  on  inquiry.     And  in  the  case  of  Day  v.  Clarke 
25  Vt.  402,  is  laid  down  what  seems  to  us  the  more  reasonable 
rule,  that  the  record  of  the  prior  deed  after  the  second  is  notice 
to  a  purchaser  from  the  vendee  in  the  second  that  there  is 
such  prior  deed;  but  the  record  thereof  is  no  notice  that  the 
vendee  in  the  second  deed  at  the  time  he  received  it  had  notice 
of  the  first  deed,  and  without  such  notice  the  title  of  the  pur* 
chaser  from  the  vendee  in  the  second  but  first  recorded  deed, 
would  not  be  affected  by  the  fraud  or  knowledge  of  his  vendor. 
No  decision  that  we  have  been  able  to  find  has  gone  so  far  ae 
we  are  asked  to  go  in  this  case,  to  hold  that  a  deed  actually 
made,  as  well  as  recorded  after  the  deed  to  a  fraudulent 
grantee,  is  constructive  notice  to  a  purchaser  from  the  fraudu- 
lent  grantee  to  charge  him  with  a  knowledge  of  the  title  and 
equitable  rights  of  the  vendee  in  the  last  made  and  recorded 
deed.    If  we  should  so  hold,  then  any  vendor  of  land  might, 
aftier  he  had  conveyed  to  a  bona  fide  purchaser,  put  on  record 
a  dozen  deeds  of  the  same  land  to  different  purchasers,  and 
each  of  these  would  be  a  cloud  upon  the  title.    For  these  rea- 
sons we  hold  the  record  of  the  deed  of  January  23,  1856,  to 
Ely,  not  notice  to  the  appellant. 

The  next  question  is,  whether  there  was  such  possession  by 
Ely  at  the  date  of  the  deed  to  the  appellant  as  to  be  constniei- 
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ire  notice  to  him  of  the  plaintiff's  title.  The  burden  of  proof 
was  on  the  plaintiff  to  prove  such  possession.  He  has  failed 
to  prove  that  either  he  or  any  one  under  him  was  in  actual  pos- 
session of  the  premises  or  any  part  of  them  at  the  date  of  the 
deed.  The  rule  is,  that  possession,  to  be  notice,  must  be  open, 
visible,  exclusive,  and  unambiguous;  not  liable  to  be  misun- 
derstood or  misconstrued:  Patten  v.  Moore j  32  N.  H.  384,  and 
authorities  there  cited.    The  plaintiff  had  no  such  possession. 

The  payment  of  taxes  and  laying  the  land  out  into  city  lot8» 
if  the  appellant  had  been  informed  thereof,  might  have  been 
sufficient  to  put  him  upon  inquiry;  but  no  such  information 
was  given  him  before  his  purchase,  and  any  record  of  the  plat 
would  come  under  the  rule  already  mentioned,  that  a  pur- 
chaser is  not  bound  to  take  notice  of  the  record  of  a  deed  exe- 
cuted by  a  grantee  whose  own  deed  has  not  be  recorded. 

We  have  thus  gone  through  with  the  points  on  which  the 
•plaintiff  rests  his  case,  and  we  find  none  on  which  we  can  sue* 
tain  the  judgment  of  the  circuit  court. 

The  judgment  of  the  court  below  is  reversed,  with  direotiona 
to  dismiss  the  bill. 


Rbqistbt  of  Dkid  hot  Pbotsd  or  AcKirowLBDoxD  AoooENVG  TO  Law 
D  MOT  GoHBTRUcnvx  NoTiOB  to  tabaeqiunt  parobMer,  althimgh  recorded  in 
the  proper  county:  Ilemdon  ▼.  RimbaUj  50  Am.  Dea  406,  collected  cases  in 
note  thereto  407;  ChoUau  v.  J(mu,  50  Id.  460,  note  469;  notes  to  ibukhn  ▼. 
Shields,  56  Id.  441;  Shepherd  ▼.  BurhhaUer,  58  Id.  523;  ParrH  v.  ShaMmi, 
80  Id.  424,  note  428,  429;  Tuily  v.  Davis,  83  Id.  179;  extended  note  to  Lh- 
mg&Um  ▼.  KeUeUe,  41  Id.  lGS-184,  on  acknowledgments  of  deeds,  when  fatally 
defective  and  when  not. 

KscoRD  OT  Derd  as  CoNSTRUcrrvx  Nonox:  See  Blake  ▼.  Oraham,  67  Am. 
Dec.  360;  Marrmm  ▼.  KeUjf,  74  Id.  169,  note  178;  Merkleln  ▼.  Trtqmell,  75 
Id.  634;  Van  Retmelaer  ▼.  Clark,  31  Id.  280;  Rcherte  t.  Bowme,  39  Id.  614| 
Phillips  ▼.  Clark,  83  Id.  471.  Record  of  conveyance  is  only  notice  to  after 
pnrchasers  nnder  the  same  grantor:  Boberts  v.  Bcmme,  39  Id.  614;  Blaie  r. 
Oraham,  67  Id.  360. 

NonoB  TO  PuBCHASBB,  Wbat  IS  SumcoiTr  TO  Ck>K8RnrTB:  See  QQmim 
T.  ITtns&Nv,  84  Am.  Dec.  552;  LkdifieWs  Appeal,  73  Id.  662;  WUstm  r.  Me- 
Ctdlough,  62  Id.  347. 

PoflSBsioN  OF  Lakb  AS  CoNSTHUcnYi  KoTios  OF  TiTLX:  See  collected 
cases  in  note  to  Dtitttm  v.  Warschatter,  82  Am.  Dea  776. 

VALiDmr  OF  Tmji  Aoquikkd  fbom  Fraitduliiit  Pubcbisbr:  See  Sat* 
getU  V.  Stwrm,  83  Am.  Dec.  118;  Simdair  v.  Bealy,  80  Id.  589;  Sfdiwr  r. 
Boberts,  65  Id.  84. 

Thx  pRDfOiPAL  CASS  WAS  oiTXD  in  cttch  of  the  following  anthoritlee,  and 
to  the  point  stated:  Registry  of  deed  is  notice  only  to  thoee  who  claim 
tlirongh  or  nnder  the  grantor  by  whom  the  deed  was  exeonted:  Ccrbin  r,  IM» 
Wean,  47  Ind.  868.    A  possession  to  be  notice  most  be  open,  Tinble^  eonbi' 
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•ire,  and  nnambigaons;  a  mixed  or  ambigaons  poMwrirm  is  fainfficiwit: 
J^ersonville  etc  H.  R,  Co.  ▼.  Oyler,  82  Id.  404.  In  order  to  bo  oonstmcthra 
notice  to  subsequent  porchasera,  the  record  of  a  deed  or  other  instnimflml 
affecting  the  title  to  land  must  show  upon  its  £ace  that  each  instnunent  waa 
so  executed  and  acknowledged  as  to  entitle  it  to  bo  reoordod:  CHrctrdbar, 
Lampe,  58  Wis.  270,  272;  Pringle  v.  Dunn,  37  Id.  461.  And  the  regirtry 
llMlf  most  be  in  compliance  with  law,  or  the  subeequent  purchaser  will  be 
affected  with  only  such  actual  notice  as  would  amount  to  a  fraud:  Prhigk  ▼• 
Dunn,  21  Wis.  461.  If  the  record  fails  to  show  all  the  things  necfiary  to  en- 
title the  instrument  to  record,  the  record  is  of  no  effect  as  to  those  haring  no 
actual  knowledge  of  its  existence;  and  proof  that  the  instrument  was  in  £act  so 
executed  and  acknowledged  as  to  entitle  it  to  record  does  not  change  the  effect 
tobegiTeatotherecord:Oiranltey.  £am|)e,58Id.270.  And  when  the  reoord 
of  the  instrument  rocordo(.l  in  exUnso  (loc3  not  show  that  it  was  so  executed 
and  acknowledged  as  to  entitle  it  to  record,  the  entries  in  the  general  index 
do  not  cure  such  defect,  for  the  reason  that  aa  to  these  matters  the  statute 
does  not  require  any  entry  to  be  made  in  the  general  index:  Lombard  t.  Cul" 
bertaon,  69  Id.  439.  In  order  to  compel  the  yerification  of  the  answer,  the 
copy  of  the  complaint  served  upon  the  defendant  must  include  a  copy  of 
the  verification  thereof;  and  if  such  verification  was  made  in  another  states 
and  before  an  officer  of  that  state,  a  copy  of  the  statatory  certificate  showing 
the  authority  of  the  officer  to  take  the  same:  KnowlM  y.  .Mfl^  68  Id.  221. 
Hie  principal  case  was  summarised  in  Pkr  r.  Fond  du  Lac  Co,^  6S  Id.  4S7. 
It  was  there  assailed  by  counsel  as  unsound,  and  the  court  was  asked  to  over- 
mle  ity  or  at  least  to  limit  its  application,  but  neither  was  done.  It  xoeei?ed» 
on  the  oontrary,  additional  support.  For  other  citationi  ol  prinotpal  OMi^  no 
O'/Mt.  Rogen.  44  Id.  188,  180;  Strong^.  Hooe,  41  Id.  671. 
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190  WisooHsnr,  88L] 

Lnnnn  n  AaraomaT  lo  Do  Som  Act  ob  Sbbim  ov  Aon  aa  Ab- 

0THBH*8  Lahd^  without  passing  any  estate  therein. 
DoorBQiB  THAT  Lkxbmsb  Ezxodted  IS  Ibbxtogabui  d  Oohhsbd  id  I^ 

0EN8I8  under  which  no  interest  in  land  passes. 
Pbbkanbmt  Right  to  Flow  Akotbxb's  Land  by  Esionav  An  ICani* 

TENAMCE  of  Mill-oam  cannot  be  created  by  paroL 

Action  under  mill-dain  act,  {or  flowage  of  plaintiff's  lands. 
One  defense  was,  that  defendant  has  a  right  to  flow  the  landi 
by  virtue  of  a  parol  license  given  by  one  Doty  while  owner  of 
them,  or  agent  of  the  owner.  Judgment  for  defendanti  and 
plaintiff  appealed. 

Abbott  and  ffutchinsanj  for  the  appellant 

Emmons^  Taylor^  and  6.  C.  Prentiss^  for  the  respondant. 

By  Court,  Downer,  J.  The  appellant  alleges  that  the  air* 
eait  court  erred  in  giving  the  following  instruction  to  ths 
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jury:  ''If  Doty  either  owned  the  land  or  was  agent  having 
authority  to  do  bo,  and  encouraged  the  building  of  the  mill, 
and  agreed  to  flowage,  and  the  water  has  not  been  raised 
above  the  height  that  he  gave  permission  to  raise  it,  plaintiff 
cannot  recover,  unless  it  has  been  raised  since  it  passed  from 
the  ownership  of  Doty  or  his  principal.  A  parol  or  oral  license 
or  permission  is  sufficient." 

A  license  is  an  authority  to  do  some  one  act  or  series  of  acts 
on  the  land  of  another  without  passing  any  estate  in  the  land: 
Cook  V.  Steamsy  11  Mass.  636;  Mumford  v.  Whitney j  15  Wend. 
390  [30  Am.  Dec.  60];  3  Kent's  Com.  462.  The  instmction 
was  to  the  effect  that  a  permanent  right  to  overflow  the  land 
of  the  plaintiff  could  be  created  by  license  or  permission. 
This  would  be  giving  it  all  the  effect  of  a  deed  or  grant,  pro- 
vided it  had  once  been  acted  on.  And  the  respondent  con- 
tends that  such  is  the  doctrine  of  courts  of  equity.  We 
think,  however,  that  the  weight  of  authority  is  against  him; 
and  that  the  doctrine  that  a  license  executed  is  irrevocable 
must  be  confined  to  those  licenses  under  which,  when  exe- 
cuted, it  cannot  be  claimed  that  any  estate  or  interesi  in  lands 
passed;  as  a  license  to  go  upon  land  and  cut  and  remove  trees, 
or  to  pass  over  it,  or  hunt:  See  authorities  above  cited,  also 
French  v.  Oweny  2  Wis.  260. 

It  follows  that  the  instruction  was  erroneoos. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  vemrf 
de  novo  awarded. 


Upo^i  Ponras  OovTAum>  or  StllabuSi  mpra,  ms  Smomim  r.  WUas,  81 
Am.  Dec.  370,  note  37S,  374;  BtaUy  ▼.  Ortgory,  85  Id.  646^  note  662. 

The  FRHf  cipal  cask  was  crm>  in  each  of  the  follofwing  MithoritiM,  and 
to  the  point  stated:  A  mere  license  or  permission  to  flow  land,  or  to  dig  and 
maintain  a  ditch,  or  to  draw  logs  across  another's  land,  for  a  term  less  than 
one  year,  for  a  money  consideration,  may  be  created  by  parol,  and  sach  a 
license  or  permission  is  revocable  at  wilL  Proof  of  snch  license  or  permis- 
sion to  use  the  land  or  dig  the  ditch  wonld  not  establish  a  permanent  right 
or  privilege  to  do  those  acts:  Fryer  v.  fTome,  29  Wis.  616;  XodAorf  r.  Otkr^ 
54  Id.  135;  Dmrnten  v.  i?Jdk,  22  Id.  666.  The  ease  last  dted  holds  that  a 
right  of  way  cannot  be  created  by  parol;  and  it  there  appears  that  the  oaaea 
applying  the  doctrine  of  estoppel  to  agreements  made  by  licensers  are  iiel 
uiform.    Bone  ooorts  apply  it;  others  do  not 
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190  Wiaoonm,  fltt.] 
CmaujXT  tK  AonoH  iob  Kxouosirci  n  Suimmrr  whoe  it  alleget  tlitti 
the  inJiDury  oomplaioed  of  happened  through  the  ne^genoe  of  the  defend- 
ant, without  aliBO  alleging  that  the  plaintiff  was  free  from  negligence  om 
his  part. 

Action  by  the  adminigtrator  of  Frances  L.  Bishop,  against 
the  defendant,  for  negligently  causing  the  death  of  said  Frances, 
a  child  about  ten  years  old,  who  with  her  mother  was  a  pas- 
senger on  the  defendant's  train  from  Chicago  to  Fort  Atkin* 
son.  The  complaint  allied  that  the  defendant  so  negligently 
and  unskillfuUy  conducted  itself  in  the  management  of  said 
train,  that  when  the  same  arrived  at  Fort  Atkinson  it  did  not 
stop  the  same  long  enough  to  permit  said  Frances  or  her 
mother  to  get  off  the  car  in  which  they  were  traveling,  but 
carelessly  started  said  train  when  they  were  getting  off,  so 
quickly  and  suddenly  that  the  said  Frances,  while  attempting 
to  get  off,  was  thrown  off  the  car,  or  the  platform  of  the  car,  and 
run  over  by  the  train,  and  instantly  killed.  The  complaint 
was  demurred  to  on  the  ground  that  it  did  not  state  facte  suffi* 
eient  to  constitute  a  cause  of  action;  and  defendant  appealed 
from  an  order  overruling  the  demurrer. 

Eno8  and  HaUy  for  the  appellant. 

ffophina  and  Foote,  for  the  resppndent. 

By  Court,  Downer,  J.  It  is  contended  that  the  complaint 
is  insufficient  because  it  does  not  aver  that  the  deceased,  at 
the  time  of  the  fatal  accident,  was  in  the  exercise  of  ordinary 
care,  or  was  free  from  negligence  on  her  part.  The  complaint 
alleges  that  the  injury  was  caused  by  the  negligence  of  the 
defendant.  The  complaint  in  this  respect  is  according  to 
most  of  the  precedents  of  declarations,  English  and  Ameri- 
can. There  are,  however,  precedents  with  averments  in  form 
that  the  plaintiff  was  in  the  exercise  of  ordinary  care,  or  was 
free  from  negligence  on  his  part.  In  Chugh  v.  Bryan^  2  Mees. 
&  W.  770,  the  declaration,  as  to  the  particular  matter  under 
consideration,  was  in  the  form  of  the  complaint  before  us,  and 
was  for  driving  the  coach  of  the  defendant  against  the  plain* 
tiff's  carriage,  and  thereby  injuring  his  sons.  The  defendant 
pleaded  the  general  issue,  and  also  a  special  plea  setting  up  tba 
plaintiff's  negligence.  On  demurrer  to  the  8i)ecial  plea,  it  was 
held  bad,  as  amounting  to  the  general  issue.    In  ths  case  of 
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Bridge  y.  Orand  Junction  Railwayy  8  Mees.  &  W.  244,  the  deo- 
laration  was  in  the  same  form;  and  on  a  demurrer  to  a  special 
plea  setting  up  that  the  injury  was  caused  by  the  negligence 
both  of  the  plaintiff  and  defendant,  it  was  held  that  the  plea 
was  bad  because  it  amounted  to  the  general  issue;  and  also 
bad  in  substance,  because  it  was  not  sufficient  to  aver  that 
there  was  negligence  on  the  part  of  the  plaintiff,  but  the  de- 
fendant must  also  aver  that  the  plaintiff,  by  ordinary  care, 
could  have  avoided  the  consequences  of  the  defendant's  negli- 
gence. The  case  of  BxOUrfield  v.  Forrester^  11  East,  60,  was 
eited  as  authority  to  that  effect.  It  was  also  said  by  Park,  B., 
that  even  if  the  plea  had  contained  such  allegation,  it  would 
still  be  equivalent  to  not  guilty.  I  do  not  see  how  this  could 
be,  unless  the  general  denial  put  in  issue  the  want  of  ordinary 
care,  or  the  negligence  of  the  plaintiff  as  well  as  that  of  the 
defendant.  If  the  declaration  in  each  of  these  cases  had 
been  defective,  the  demurrer  to  the  special  plea  in  each  case 
would  have  reached  back  to  the  declaration  as  the  first  de- 
fective pleading;  but  it  did  not  occur  either  to  the  counsel  or 
the  court  that  there  was  any  defect  in  the  declaration  in 
either  case.  And  we  have  not  been  referred  to  any  case 
where  such  declaration  has  been  held  defective.  In  many  of 
the  cases  (a  number  of  which  have  been  cited  by  counsel), 
where  the  question  has  arisen  whether  the  plaintiff  was 
bound,  in  order  to  make  out  a  prima  facie  case,  to  prove  that 
he  exercised  ordinary  care,  the  declaration  was  in  the  form  of 
that  in  the  case  before  us.  The  averment  that  the  death  of 
Frances  L.  Bishop  was  caused  by  the  negligence  of  the  de- 
fendant must,  we  think,  be  regarded  in  l^al  effect  the  same 
as  though  it  had  been  averred  that  the  sole  immediate  cause 
thereof  was  the  negligence  of  the  defendant  It  is  unneces- 
sary for  us  to  decide  the  question,  so  much  discussed  by  coun- 
sel, whether  the  plaintiff,  at  the  trial,  to  make  out  a  prima 
facie  case,  must  prove  both  the  negligence  of  the  defendant 
and  ordinary  care  on  the  part  of  the  deceased;  for  whatever 
may  be  our  opinion  on  that  subject,  we  must  hold,  in  accord- 
ance with  long  and  well  established  practice,  that  the  com* 
plaint  is  sufficient. 

The  order  of  the  circuit  court  overruling  the  demurrer  if 
affirmed. 


CoMPABX  Ohio  ek.JlS.Co.v.  Davis^  85  Am.  Dea  477»  OQman  t.  Sasterm 
a.  R.  Carp,,  87  Id.  635,  BuOafiM  v.  Wetiem  R.  R.  Corp.,  87  Id.  678,  and 
ttote  to  Diyo  r.  New  York  Cent  RR.OfKfSi  Id.  427,  with  t^Uabm,  tupr€u 
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Tus  FBiROiPAL  OAai  WAS  CETXD  in  Cumdngkam  ▼.  Lpneaa,  22  Wis.  261,  to 
the  point  that,  in  an  action  for  negligence,  it  is  not  neoeaaary  for  defendant 
to  state  in  his  answer  that  the  injury  was  caused  by  the  negligence  of  plain- 
tiif,  or  by  both  his  negligence  and  that  of  the  defendant^  ainoe  this  would 
merely  amount  to  the  general  issue.  Without  an  allegation  of  negligence  on 
plaintiff's  part,  the  defendant  may,  at  the  trial,  rely  on  proof  of  plaintiflTa 
uegligence. 


Peet  V.  Chioaqo  and  Northwestern  R't  Co. 

rsO  WliOOHBIlV,  fiM.l 
OOMMOX  C4BRIKR8  AMM    BOUHD    TO    DKLXnOl    GOOOS  Wimcr    RlABOHABLI 

Tims. 
What  is  "Rkasonabls  Tm"  nr  Whiob  Caukise  mrar  Dilitcr  Ooooi 

Depends  upon  all  the  circumstances  of  each  particular  case. 
There  is  No  Inyariable  Rule  that  Freioizt  of  All  Ejvds  shali.  be 

Tbanspobted  and  delivered  in  the  order  in  which  it  is  reoeiTed,  withoat 

regard  to  its  character  and  condition,  or  its  liability  to  perish. 
Pibibbable  Pbofebtt  mat  Leoallt  be  Ovtes  Peetebehob  oybb  Otheb 

Freiobts,  where  there  is  a  press  of  freights  and  oooaequent  delay.    It 

is  a  reasonable  practice, 
ly  Custom  of  Giyinq  Pbefebbxge  to  Pebishablb  Pbopbbtt  oyeb  Othrb 

Freights,  where  there  is  a  press  of  freights,  has  been  long  established 

and  is  well  known,  parties  are  supposed  silently  to  adopt  the  custom  as 

part  of  the  contract  of  carriage,  unlets  it  oonflicts  with  its  express 

terms. 
Railroad  Ck>MPANT  is  not  Required  to  NonFr  Sbippbb  of  Giboum- 

8TANCE8  OB  CAUSES  WhIOH  WILL  DeLAT  DBUVXBT  OF  CSOODS,  BUch  as 

a  press  of  freight  which  has  existed  for  a  long  time,  and  which  was 
known  to  the  company  when  they  received  the  goods.  The  shipper 
should  himself  seek  all  such  information  as  this  that  he  desires. 

Mbasubb  of  Damages  against  Common  Cabbibb  fob  Failubb  to  Db- 
LiYBB  Floub  within  REASONABLE  TiMB,  where  it  was  shipped  from 
Wisconsin  to  New  York,  for  sale,  was  held  to  be  its  depreciation  in  Tilue 
in  the  New  York  market  between  the  time  when  it  should  hare  been 
delivered  and  that  at  which  it  was  delivered,  where  it  was  actually  sold 
at  the  depreciated  price. 

Common  Cabbiebs  "Thbouqh"  Contbaot,  Examflb  of. — Wh«rs  a  rail- 
road company,  whose  southern  terminus  was  Chicago^  Illinois^  reoeived 
flour  at  its  depot  at  Neenah,  Wisconsin,  directed  to  New  York,  eta,  and 
gave  a  receipt  containing  the  written  clause,  "Contract  from  Neenah  to 
New  York  at  $2.25  per  bbl.,"  the  contract  was  held  to  be  ooe  to  deliver 
the  flour  at  New  York  for  a  fixed  compensation,  and  the  oon^any  was 
held  liable  as  a  common  carrier  for  the  whole  route. 

Obal  Evidence  as  to  Meaning  of  Contbact  n  iHADMnuBUi  whai* 
there  is  no  ambiguity  respecting  its  meaning  as  shown  on  its  laoa. 

Action  for  damages  for  defendant's  failure  to  deliytr  at  the 
city  of  New  York,  within  a  reasonable  time  after  their  ship* 
ment,  sundry  consignments  of  flour.    From  the  deddon  of 
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the  court  on  a  former  appeal,  Peel  v.  Chicago  etc.  Ry  Co-f  19 
Wis.  118,  it  appeared  that  the  railway  company,  whose  south- 
ern terminus  was  Chicago,  Illinois,  received  flour  at  its  depot 
at  Neenah,  in  Wisconsin,  directed  to  the  care  of  Jesse  Hoyt  & 
Co.,  New  York,  and  of  Charles  S.  Tappan,  general  agent,  Chi- 
cago, and  gave  the  following  bill  of  lading:  "Chicago  and 
Northwestern  Railway,  Charles  S.  Tappan,  general  freight 
agent,  Chicago,  January  16,  1862.  Received  (as  agents  and 
forwarders)  from  E.  W.  Peet  the  following  packages  (contents 
unknown),  in  apparent  good  order,  viz.,  marked:  'Acct.  of 
Bank  of  Neenah,  care  of  Jesse  Hoyt  &  Co.,  New  York.  Care 
of  Chas.  S.  Tappan,  Gen.  Agent,  Chicago.  Articles:  One 
hundred  barrels  flour,  round  hoop,  Harmony  Mills.'  Contract 
from  Neenah  to  New  York  at  f2.26  per  bbL  J.  H.  Smith, 
agent."  Part  of  the  receipt,  including  the  words  in  paren- 
thesis, was  printed,  but  the  clause  in  italics  was  written.  The 
words  ^'  Contract  from  Neenah  to  New  York  at  $2.25  per  bbl." 
constituted  the  turning-point  of  the  receipt.  A  majority  of 
the  court  held  that  this  receipt  contained  an  express  under- 
taking on  the  part  of  the  defendant  to  carry  the  flour  beyond 
the  terminus  of  its  road  to  its  destination,  —  New  York  City, 
—  and  to  deliver  it  there  for  a  fixed  compensation,  and  that 
the  company  was  liable  as  a  common  carrier  for  the  whole 
route.  A  new  trial  was  ordered.  At  the  second  trial,  defend- 
ant's evidence  tended  to  show  that  when  plaintiff's  shipments 
were  made,  during  the  months  from  January  to  April,  1862, 
the  length  of  time  usually  required  for  carrying  freight  from 
Chicago  to  New  York  was  much  greater  than  it  was  ordinarily, 
the  delays  being  caused  "partly  by  the  general  increase  of 
business  at  Chicago  and  tributary  points,  partly  by  the  clos- 
ing of  the  Mississippi  River,  but  mainly  by  the  closing  of  the 
Baltimore  and  Ohio  Railroad,  and  also  the  occupancy  of  the 
Pennsylvania  Central  railway  line  to  a  large  extent  in  carry- 
ing government  freight."  There  was  also  evidence  of  the  ex- 
istence of  certain  facts  in  the  arrangements  for  business  on  the 
Hudson  River,  which  led  to  an  extraordinary  accumulation  of 
freights  at  Albany  during  that  period,  and  consequent  delay 
in  the  delivery  of  goods  from  the  West  at  New  York.  Defend- 
ant offered  to  prove  "  that  on  or  about  the  1st  of  January, 
1862,  and  before  any  of  the  contracts  or  receipts  mentioned 
in  the  complaint  were  made  with  plaintiff,  millers  and  flour 
dealers  at  Neenah,  including  plaintiff,  wanted  defendant  to 
get  up  a  special  form  of  contract  for  shipment  of  flour  from 
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Neenah  to  New  York  City  which  would  show  the  exact  ooet  of 
transportation  to  New  York,  so  that  they  might  the  better  gel 
advances  upon  the  shipmentSi  and  enable  bankers  to  determine 
the  amount  of  advances;  and  in  pursuance  thereof,  witness, 
as  agent  of  defendant,  got  up  said  shipping  contract  or  receipt 
with  the  understanding  and  agreement  between  plaintiff  and 
other  millers  and  defendant  that  the  same  was  merely  to 
determine  and  govern  the  price  of  freight  to  New  York,  and 
nothing  further;  and  in  pursuance  of  such  understanding  and 
agreement,  these  forms  were  get  up."  The  evidenoe  was  ruled 
out.  Other^facts  are  stated  in  the  opinion.  Verdict  for  plain- 
tiff. New  trial  refused.  Defendant  appealed  from  a  judgment 
on  the  verdict. 

Oahe  Bouekj  for  the  appellant. 
Moies  Hooper^  for  the  appellee. 

By  Court,  Dowkbb,  J.  At  the  trial,  the  diooit  ooort  gave 
to  the  jury,  among  ottiers,  the  following  instructions: — 

''  3.  That  press  of  freight  will  not  excuse  failure  to  carry  in 
ordinary  time  in  cases  where  such  press  of  freight  was  known 
by  the  company  when  they  received  the  freight,  and  had 
existed  a  long  time  when  the  goods  were  received,  unless  they 
notified  the  shipper  of  the  necessity  of  the  delay." 

''  4.  That  press  of  freight  will  not  excuse  failure  to  carry  in 
ordinary  time,  unless  freight  is  carried  in  the  order  in  which 
the  same  is  received." 

''  5.  That  in  case  of  press  of  freight  and  consequent  delay, 
a  carrier  has  no  right  to  give  preference  to  freight  of  one  per- 
son or  company  over  that  of  another." 

The  appellant  contends  that  each  of  these  instructions  was 
erroneous.  The  evidenoe  tended  to  prove  that  the  reason,  or 
one  of  the  reasons,  why  the  respondent's  flour  did  not  reach 
New  York  sooner  was,  that  preference  was  given  to  perishable 
property,  such  as  dressed  hogs  and  poultry;  and  it  was  proved 
that  it  was  the  general  custom  on  all  railroads  in  1862  to  give 
such  perishable  property  preference  over  other  freights.  The 
fourth  and  fifth  instractions  are  to  the  effect  that  such  prefer- 
ence could  not  be  l^ally  given.  Common  carriers  are  bound 
to  deliver  goods  within  a  reasonable  time;  and  what  is  a  rea- 
sonable time  depends  upon  all  the  circumstances  of  each  par- 
ticular case.  If  by  accident  or  misfortune,  not  amounting  to 
an  inevitable  casualty  or  the  act  of  (xod,  the  transportation  oi 
the  goods  is  retarded,  the  carrier  will  not  be  responsible  for 
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such  delay,  if  he  has  used  due  care  and  reasonable  diligence, 
and  the  goods  are  finally  safely  delivered:  Story  on  BailmentSi 
sec.  545  a;  Parsons  v.  Hardy^  14  Wend.  215  [28  Am.  Dec.  621]; 
Wibert  V.  N.  Y.  &  Erie  R.  R.  Co.,  12  N.  Y.  245. 

The  rule,  then,  is,  that  the  common  carrier  is  to  deliver  the 
goods  within  a  reasonable  time.  If  the  carrier  received  for 
transportation  goods  perishable  and  those  not  so  at  the  same 
time,  and  there  was  a  press  of  freight,  so  that  he  could  not 
transport  and .  deliver  all  before  the  perishable  goods  would 
perish,  but  could  deliver  the  perishable  in  time  to  save  them 
if  the  delivery  of  the  others  was  delayed,  can  there  be  any 
doubt  what  his  duty  would  be?  Can  there  be  any  doubt  that 
a  preference  in  such  a  case  would  be  reasonable,  and  if  reason- 
able, that  the  perishable  goods,  if  they  did  not  have  the  pref- 
erence, would  not  be  delivered  in  a  reasonable  time,  and  the 
carrier  would  be  liable?  If  not,  there  is  no  invariable  rule 
that  freight  of  all  kinds  shall  be  transported  and  delivered  in 
the  order  in  which  it  is  received.  If  the  custom  of  giving 
such  preference  has  been  long  established  and  is  well  known, 
the  parties  are  supposed  silently  to  adopt  the  custom  as  part 
of  the  contract,  unless  it  conflicts  with  its  express  terma: 
Cooper  V.  JCaw,  19  Wend.  886  [32  Am.  Dec.  512];  Kirkman  v. 
Bhawcross,  6  Term  Rep.  14;  Judd  v.  EvanSj  6  Id.  398.  We 
doubt,  however,  whether  the  proof  showed  that  this  custom  had 
been  so  long  established  as  to  make  it  part  of  the  contract. 
But  we  think  the  practice  reasonable,  and  not  in  violation  of 
any  rule  of  law.  We  therefore  hold  the  fourth  and  fifth  in- 
structions erroneous. 

We  are  also  of  opinion  that  there  is  no  rule  of  law  requiring 
the  notice  mentioned  in  the  third  instruction.  We  have  seen 
that  the  general  rule  is,  that  the  common  carrier  is  to  transport 
and  deliver  the  goods  within  a  reasonable  time;  and  what  is 
a  reasonable  time  is  to  be  determined  by  all  the  circumstances 
of  each  particular  case.  If  the  shipper  has  not  all  the  infor- 
mation he  desires  as  to  the  circumstances  or  causes  which 
will  expedite  or  delay  the  delivery  of  goods,  it  would  be  more 
reasonable  that  he  should  make  inquiry  than  to  impose  on  the 
company  or  its  agents  the  duty  of  giving  unasked  a  statement 
of  such  circumstances. 

The  rule  of  damages  as  given  to  the  jury  by  the  circuit 
court  was,  that  the  plaintiff  was  entitled  to  recover  the  differ- 
ence between  the  price  of  the  flour  when  it  should  have  ar- 
rived in  New  York,  and  the  price  at  the  time  when  it  did 
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actoally  arrive,  if  it  was  sold  at  the  latter  depreciated  prioa. 
What  is  the  measure  of  damages  in  such  a  case  has  been  dif- 
ferently decided  by  different  courts  of  the  state  of  New  York, 
and  each  has  supported  its  own  views  by  learned  and  able 
opinions:  See  Wxbert  v.  New  York  and  Erie  R.  R.  Co.,  19  Barb. 
86;  Jones  v.  New  York  and  Erie  R.  R.  Co.^  29  Id.  635;  Kent  v. 
Hudson  River  R.  R.  Co.,  22  Id.  278;  Medbury  v.  New  York  A 
E.  R.  R,  Co.,  26  Id.  564.  The  circuit  court  followed  Swngamm 
&  M.  R.  R.  Co.  V.  Henry,  14  111.  156;  Galena  &  C.  U.R.RC^ 
V.  Roe,  18  Id.  488  [68  Am.  Dec.  574];  and  NetOee  v.  SouA 
Carolina  R.  R.  Co.,  7  Rich.  190  [62  Am.  Dec.  409].  We  think, 
on  principle  as  well  as  authority,  the  ruling  of  the  drouit  court 
as  to  the  measure  of  damages  was  right. 

Again,  it  is  contended  by  the  appellant  that  the  court  below 
erred  in  ruling  out  the  evidence  offered  to  explain  the  writteD 
contract.  The  construction  of  the  contract  on  its  £eu»  was  sei- 
tled  by  the  decision  of  a  majority  of  this  court  when  the  case 
was  before  us  on  a  former  appeal,  and  that  decision  in  thii 
case  is  binding  upon  us.  If  there  is  an  ambiguity  in  the  con- 
tract (and  I  am  inclined  to  think  there  is),  the  testimony 
should  have  been  received.  In  the  construction  f^ven  to  tbs 
contract  by  the  majority  of  the  court,  it  appears  to  me  that  no 
force  or  meaning  whatever  was  given  to  the  words  ''as  agents 
and  forwarders"  in  the  contract.  With  the  testimony  offered, 
they  would  be  full  of  meaning.  The  majority  of  the  courti 
however,  are  of  opinion  that  there  is  no  ambiguity,  and  thai 
the  offered  testimony  was  rightly  rejected. 

The  judgment  of  the  circuit  court  is  reversed,  for  errors  in 
giving  the  third,  fourth,  and  fifth  instructions  asked  by  th* 
plaintiff,  and  a  venire  de  novo  awarded. 


As  TO  Fnunr  aitd  Swoovd  Ponrrs  nr  STixABUi^  etfra,  bm  Betmtti  ▼.  J|^ 
ram  4t  Obu,  75  Am.  Dec.  90,  note  94. 

RuULBOAD  COICFANT,  AS  OOMMON  CARBDOi,  IS  VOX  BOUHD  TO  AlTTlOIFAn 

OB  pRoviDs  IN  Adyancs  TOR  Unxtsual  Jxwlut  ov  FsBOHrt  Omjetm  tie. 
R,  R.  Co.  V.  Rae^  68  Am.  Deo.  674. 

CuBTOva  OT  CoHMOif  Carbixrs:  See  extended  note  to  fl^uwepnor  t.  WWubts 
60  Am.  Dec.  99-101;  Cca  ▼.  Petermm,  68  Id.  145.  Usage  is  oonsidited  la 
ocnstruction  of  contracts:  Johnaon  ▼.  Caneofd  R.  R.  Corp.,  88  Id.  199. 

MxAsuBB  OF  Damages  for  Injury  from  Dblat  in  Dkuvkbt  ov  FBRioar 
ST  Common  Carrixr:  See  Oalena  tic  R.  R.O0.Y.  Roe,  68  Am.  Dec  674| 
Cfooper  T.  Toung,  68  Id.  602,  collected  oases  in  note  665;  note  to  Cfr^fm  ▼• 
Coker,  69  Id.  726;  note  to  Dam  v.  Fiedler,  62  Id.  186;  Eekd  ▼.  Mwrpke^,  61 
Id.  607;  Shamnan  v.  ComHoek,  84  Id.  262;  Broekei  v.  MeNakr,  7  Id.  447. 
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RAn.BOAi>  OoMPAinr  mat  Oonnuor  to  Gabbt  Ftafloira  ob  Frorett 
Bbtohd  itb  Own  Lont:  See  notes  to  PerHm  v.  Portland  eie.  R.  B.  Co.,  74 
Am.  Deo.  512;  WeOt  v.  TkomoB,  72  Id.  210,  the  Utter  ahowiog  what  are 
"  through  "  contraoti. 

Aa  TO  Last  Podtt  nr  Stixabub,  wpra,  see  Donahue  v.  McNuUy,  85  Am. 
Deo.  78. 

Thb  FBDiGirAL  GABS  WA8  CITED  in  cach  of  the  following  anthorities,  and 
to  the  point  stated:  Where  a  written  contract  is  plain  and  unequivocal,  no 
parol  evidenoe  oaa  be  given  to  explain  or  change  its  terms:  Wiener  ▼.  Whipple^ 
53  Wis.  303.  The  implied  obligation  of  a  common  carrier,  arising  from  his 
relation  to  the  public,  is  limited  by  the  termini  of  its  own  route;  and  the  fact 
that  it  has  connections  with  other  routes,  extending  beyond  its  own  termini, 
which  it  does  not  operate,  control,  or  own,  does  not,  in  the  absence  of  a  spe- 
cial contract  so  to  do^  make  it  liable  as  a  common  oairier  for  a  failure  to 
earry»  or  to  furnish  means  to  oany,  merchandise  orer  sadh  other  rontesi 
PHUbwrgk^tcR,  W.  (h.  ▼.  Mmtm,  61  Lid.  575. 


Cbandall  v.  Baoon. 

[ao  wisoovsiH,  e8B.j 
Jmxm  ov  Pbaas  Ixmob  Jubibdiotxov  over  Oaubb  whsrb  Hi  Adjoushi 
It  Oirs  Wbik  without  specifying  the  hour  of  the  day  or  the  place  to 
which  it  is  adjourned. 

JUBOMEMT   BkHDXBXD    BT   JuBTIOI    Of   PkAOB  AITIB  Hb  BAB  LOBT  JUBIB- 

DicnoN  Of  Oaubb  IB  Void. 
Void  Judombmt  of  Jubtigb  ov  Pbacb  mat  bb  Rbvbbbbd  bt  Cbbtiobabi. 

OOLUBOTIOV    OT    VODl    JUDOMBMT    OT   JUBTIOB    Of    PbAOB    OAXmOT    BB  Rb- 

0TBAINBD  BT  IiMUBcmoN,  for  there  is  a  plain,  adequate  remedy  by  oom- 
mon-law  certiorari  to  reverse  it. 

JuDGHBNT  was  Tendered  by  a  justioe  of  the  peace  of  Sauk 
County,  in  favor  of  Ira  P.  Bacon,  against  Crandall,  which  wag 
assigned  to  Lyman  Bacon.  The  circuit  court  for  said  county 
perpetually  restrained  the  collection  of  said  judgment,  for 
fraud  in  obtaining  it.  From  the  judgment  of  the  circuit  court, 
the  defendants,  Ira  P.  Bacon  and  Lyman  Bacon,  api»aled. 
Other  facts  are  stated  in  the  opinion. 

HoipkvM  and  FiH}Uy  for  the  appellants. 

C  C  BefttingUm^  for  the  respondent. 

By  Court,  Downbb,  J.  The  judgment  of  the  justioe  of  the 
peace  enjoined  by  the  circuit  court  was  void.  The  justice 
adjourned  the  cause  one  week  without  specifying  the  hour  of 
the  day  or  the  place  to  which  it  was  adjourned.  He  thereby 
lost  jurisdiction  *of  the  cause:  RoberU  v.  Warren^  8  Wis.  786; 
Broum  v.  Kellogg^  17  Id.  476. 
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There  was  a  plain,  adequate  remedy  by  oommon-law  ceriio' 
rari  to  reverse  this  void  judgment. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the  complaint. 

A  motion  for  a  rehearing  was  denied. 


Juvi'iuji  ov  PsAoi  Losn  Jukuuiutiois  ov  Oaobs  bt  Asjeuaiiuie  It  ie 
Xdo  VvCMXtJaai  See  note  to  BmU  t.  Wkiwite,  2S  Am.  Doo.  54S. 

iMJUKcnoifB  AOAnm  Judomxhtb  wnx  Isscni  whsk:  Fran^fori  Co,  v. 
Cff^mrehiU,  17  Am.  Beo.  109.  Void  jadgmoat  wOl  be  pezpetnally  enjoined  in 
eqnity:  CanOhen  r.  Hart^fMi^  24  Id.  580;  eoNlra,  irikere  there  ie  n  plain 
remedy  at  law:  See  note  to  caee  laet  dted,  p.  58SL 

Tax  FRiNGtPAL  GASB  WAS  ciTXD  in  each  of  the  foUowing  antiioritiet,  and 
to  the  point  stated:  The  place,  day,  and  hoar  to  which  a  canae  ia  adjonnied 
by  a  jnatioe  of  the  peace  most  all  appear  from  the  dooket  entriea  made  by 
him,  or  he  loses  jnriadiction:  Chraoe  ▼.  MUchellf  31  Wis.  636;  BrahnutetMd  v. 
ITonf,  44  Id.  593.  So  the  allowance  of  a  second  adjoomment  in  an  action 
before  him,  on  plaintiff's  motion,  in  the  absence  and  without  the  oonaent  of 
the  defendant,  and  without  any  oath  or  affidarit  therefor  as  required  by 
etatnte,  deprives  the  justice  of  jurisdictian:  Oraea  r.  MUeheilf^Sl  Id.  530. 
fie  must  obey  with  strictness  the  requirements  of  the  statute  in  postponing 
the  trial  of  causes:  Doctor  ▼.  Hartman,  74  Ind.  225.  In  San  Juan  tie,  Co,  r. 
Finch,  6  CoL  220,  it  was  held  that  a  Toid  judgment  could  be  enjoined,  and 
eaaes  were  cited  showing  that  a  concurrent  legal  remedy  ia  not  always  suffl- 
cient  ground  for  refusing  to  enjoin  the  judgment.  Tbm  prinoipal  case  was 
oonaidered  as  decided,  not  upon  authority,  but  i^on  the  oiicumatanoea  ol 
the  partionlar 


Klaubbb  V.  Amebioan  Expbess  Company. 

[21  WtSOONSm,  2L1 
RULS    TSAT    CABBnOl   IB  NOT    ReSFONSIBLS   IOB   JjKJXTBm   TO   GOODS   Bb- 

SULTDTG  TBOM  Imfbopxb  pACKmo,  DOis  HOT  MxAiT  that  whero  goods 
are  of  a  character  likely  to  be  injured  by  rain,  they  must  be  aeoored  hf 
water-proof  ooveiing  or  eaaes,  in  order  to  make  him  liable  for  injnriaa 
from  that  causa 

Imfbopib  Paokino  Whioh  will  Exousn  Caulike  op  Goods  is  some  inter- 
nal  and  latent  defect  of  which  the  oarrier  doea  not  know,  and  from  iriiich 
loas  or  damage  ensues  to  the  goods  in  the  ordinary  ooozae  of  i*M>^i"*g 
and  transportation.  Gooda  may  be  delivered  to  the  oarrier  unpacked, 
but  if  they  are  in  that  oonditica  injued  l^  the  mere  *»"^^™g  or  tnma- 
portation  in  a  careful  manner,  the  owner  muat  bear  the  loaa;  but  if  they 
are  injured  by  rain  or  other  canse  for  whioh  the  ontrier  ia  not  excnaed, 
he  is  reaponaible. 

Whx2i  therx  abi  Hisdin  Diraon  nr  Paosivo  of  Qoom  Bsumni 
TO  Cabbieb,  and  damage  resulta  from  that  oanae^  the  damage  ia  held 
to  be  the  act  of  the  owner,  and  the  carrier  ia  not  reaponaible. 

CoKMOir  Cabbibb— Ikjubus  bt  Rain.  —Owner  of  gooda  deliTering  theoi 
to  a  common  carrier  is  not  required  to  ao  cover  them  aa  to  pioteet 
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from  rain,  or  windy  or  liie  not  bftpptiiiBglijtfaAAotolCkid^  Andwhera 
goods  wore  injured  by  rain  in  remaining  thorn  Iram  tho  oar  to  the  wagoK 
and  from  the  wagon  to  the  warehomae,  the  degree  of  diligence  employed 
by  the  company  and  ita  aervanta  is  immaterial,  aa  they  are  held  to  the^ 
liability  of  inaorera  against  sach  injnriea. 


Action  against  a  carrier  for  injuries  to  goods  while  in 
poeeession  for  transportation.  The  complaint  alleged  thai 
tturoagh  the  negligence  of  defendant  the  goods  were  water- 
soaked,  rusted,  and  utterly  spoiled.  Defendant  denied  the^ 
negligence,  and  alleged  that  the  goods  were  damaged  through 
being  improperly  packed. 

H.  K.  and  D.  W,  Tenney,  for  the  appellants. 

Keye8  and  HastingSj  and  Spooner  and  Lamb^  for  the  re- 
spondent 

By  Court,  Dixon,  G.  J.  What  is  meant  when  it  is  said  that 
if  goods  are  improperly  packed  the  carrier  will  not  be  liable 
for  injuries  resulting  from  that  cause?  Is  it  meant  that  if  the 
goods  are  of  a  nature  to  be  injured  by  rain,  they  must  be  se» 
eured  by  waterproof  covering  or  cases?  It  was  argued  in  thia 
case,  that  because  the  goods  were  of  that  nature,  and  the  ship- 
per did  not  pack  them  in  wooden  boxes  or  other  waterproof 
eovering,  bo  as  to  guard  against  the  ordinary  contingency  of 
rain  when  they  were  transferred  from  cars  to  wagons,  and  from 
wagons  to  cars  or  warehouses  in  the  course  of  transit,  the  com* 
pany  is  not  responsible  for  the  loss,  provided  that  proper  dili- 
gence was  used  in  transferring  them,  so  that  they  received  aa 
little  injury  as  possible  tmder  the  circumstances,  the  company 
not  having  previously  provided  awnings  or  other  suitable  meant 
of  protection,  so  as  effectually  to  have  avoided  the  injury.  We 
believe  there  is  no  authority  for  this  position,  and  that  the  im- 
proper packing  which  will  excuse  the  carrier  signifies  some 
internal  or  latent  defect,  of  which  the  carrier  does  not  know^ 
and  from  which  loss  or  damage  ensues  to  the  goods  in  the  or- 
dinary course  of  handling  and  transportation.  A  common 
carrier  is  an  insurer  against  all  damage  to  or  loss  of  goods 
intrusted  to  him  tor  transportation,  except  such  as  may  arise 
from  the  act  of  Ood,  the  act  of  the  enemies  of  the  country,  or 
the  act  of  the  owner  himself.  If  there  be  some  hidden  defect 
in  the  packing,  and  damage  result. from  that  cause,  it  is  the 
act  of  the  owner,  and  the  carrier  is  not  responsible.  But  as 
to  the  external  protection  of  the  goods,  the  owner  is  not  re- 
quired to  cover  them  so  as  to  be  safe  against  the  action  of  rain. 
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or  wind,  or  fire  not  happening  by  the  act  of  God.  Those  are 
dangers  the  hazards  of  which  are  by  law  imposed  upon  the 
carrier,  and  they  are  such  that  they  may  in  general,  and  es- 
pecially the  first,  be  easily  resisted.  In  this  case  the  company 
might,  with  proper  care  and  forethought,  very  readily  have 
prevented  the  injury  from  the  rain  while  removing  the  goods 
from  the  oar  to  the  wagon,  and  from  the  wagon  to  the  ware- 
house. In  speaking  of  rains  and  winds,  we  mean  of  course 
those  ordinary  and  frequent  occurrences  in  this  country  not 
amounting  to  tempests.  Tempests  are  regarded  as  the  acts  of 
Ood;  and  for  losses  caused  by  them  the  carrier  is  not  liable. 
Losses  "  by  act  of  God,"  for  which  the  carrier  is  excused,  have 
been  well  defined  to  be  ''  those  losses  that  are  occasioned  ex- 
clusively by  the  violence  of  nature,  by  that  kind  of  force  of 
the  elements  which  human  ability  could  not  have  foreseen  or 
prevented, — such  as  lightning,  tornadoes,  sudden  squalls  of 
wind."  Against  all  ordinary  occurrences  of  rain,  then,  the 
carrier  is  bound  to  provide;  and  if  he  does  not,  and  damage 
ensues  to  the  goods,  he  must  bear  the  loss,  even  though  the 
goods  might  have  been  so  packed  or  inclosed  by  the  owner  as 
to  have  prevented  the  injury. 

If  goods  thus  liable  to  injury  were  to  be  always  so  packed 
as  not  to  be  injured  in  that  manner,  it  would  no  doubt  greatly 
diminish  the  burden  and  responsibility  thrown  upon  the  car- 
rier. But  the  owner  is  not  required  so  to  pack  them;  and  if 
he  does  not,  the  omission  is  known  to  the  carrier,  who  is  sup- 
posed to  compensate  himself  for  the  additional  trouble  and 
risk  by  additional  charges  for  his  services.  The  object  of 
packing  is  in  general  to  secure  convenience,  safety,  and  dis- 
patch in  the  handling  and  transportation,  and  not  to  prevent 
injury  from  such  accidental  causes  as  rain  happening  in  the 
course  of  transit,  against  which  the  carrier  is  presumed  to 
have  provided.  The  owner  may  therefore,  if  he  choose,  deliver 
the  goods  without  any  external  protection;  and  if  he  does, 
and  they  are  of  a  nature  to  be  injured  by  the  mere  handling 
and  carriage  in  a  careful  and  proper  manner,  and  are  so 
injured,  the  loss  will  be  his  own;  but  if  they  are  otherwise 
injured  by  rain  or  other  cause  for  which  the  carrier  is  not 
excused,  the  loss  will  fall  upon  the  carrier. 

The  case  was  likewise  presented  as  if  it  was  a  question  of 
the  degree  of  diligence  exercised  by  the  company  and  its  ser- 
vants at  the  time  to  prevent  the  injury.  The  loss  not  having 
been  shown  to  have  arisen  from  one  of  the  excepted  causes,  it 
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18  no  matter  what  degree  of  care  or  prudence  may  have  been 
bestowed  at  the  time;  the  company  is  nevertheless  responsible 
for  it 

The  principles  stated  in  this  opinion  are  so  familiar  and 
well  settled  that,  aside  from  the  authorities  found  in  the  brief 
of  counsel)  we  deem  it  unnecessary  to  refer  to  others,  except 
that  we  note  Fomard  v.  PUtard^  1  Term  N.  C.  27;  Friend  ▼. 
WoodB^  6  Qratt  189  [62  Am.  Dec.  119];  ChevaUier  v.  Stmham^ 
2  Tex.  116  [47  Am.  Dec.  689];  Smith  v.  Shepherd^  Abbott  on 
Shipping,  6th  Am.  ed.,  883;  and  2  Parsons  on  Ckmtracts,  6th 
ed.,  note  f», — as  bearing  particularly  on  the  questions  con- 
sidered. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new 
trial  awarded. 


Common  Gabbixb  n  Rsbwmhiibls  iob  Iir  juxns  to  gooda  by  the  aefc  «l 
God  if  ha  departi  from  hia  line  of  dutjf  and  while  fhiia  in  fanlt  the  gooda 
are  injured  by  an  act  of  Qod  which  woold  not  otherwiae  have  oecaaioned  the 
Bjnry.  Where  the  gooda  were  injnred  by  an  act  of  Qod  to  whioh  the  oar> 
ffier'a  vnreaaonable  delay  in  forwaxding  tiiem  exposed  them,  the  oarrier  ia 
liable:  Head  v.  Bfamldrng,  86  Am.  Deo.  420.  Act  of  Qod  exempting  oarrier 
from  liability  for  injury  to  or  loaa  of  gooda  ia  an  act  oecaaioned  exdnaiTely 
by  natural  canaea,  anoh  aa  oonld  not  be  prevented  by  human  oare,  akill,  and 
loreaight.  If  there  be  any  co-operation  of  man,  or  any  admixtore  of  human 
BMana,  the  injury  ia  not  in  a  legal  aenae  the  act  of  God:  MkhaieU  r.  Nem 
TorkOaaralA  R.  O^.,  86Id.  415;  MerrUt  t.  iKortfl,  86 Id.  292. 

Cabbikb  is  Liabls  iob  Lo68  Oooabionsd  by  natural  elements  when  the 
loaa  might  haTe  been  avoided  by  the  exercise  of  proper  preoantioDa  en  hia 
part:  New  Brunawkk  eie.  Tram.  Co.  t.  Tien^  64  Am.  Deo.  894.  He  ia  liable 
for  loaa  of  gooda  by  fire:  PaUon  v.  McOrath,  81  Id.  662;  Hale  ▼.  New  Jermif 
8,  N.  Co.,  39  Id.  896;  OUmore  v.  Carman^  40  Id.  96;  CfhevaUier  t.  Siraham^ 
47  Id.  639. 

Casburs  abs  Liablb  lOR  Damaos  to  Goods  Oaubkd  bt  Imtbopsb 
BroAOB:  MoMt^amery  r.  Ship  Ahby  Pratt,  64  Am.  Deo.  562.  Oarrier  suing 
for  freight  may  ahow  that  breakage  did  not  oooor  through  hia  nagligencet 
SUek  ▼.  Tonmeenit  79  Id.  49.  A  carrier  is  not  reeponaible  for  damagea  ta 
gooda  ocoaajoiied  hy  inherent  defects  therein:  Ohio  etc  R,  R,Ca.T,  JkmbeK% 
71  Id.  291. 
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Brown  v.  Milwaukbb  and   Pbaisie   Du  Ghibn 

Railway  Company, 

121  Wuooimir,  td.J 

lUn.HOAn  OoMPABT  MOBT  Maimtjih  AS  Wkll  ab  Bbimv  Futcim  leqviriid 
1^  the  (rtatate^  and  t^  Uability  k  aibflolmte  for  daaugoi  remiltuig  from 
its  iailiire  to  do  so.  Bat  if  the  fence  wae  saddenly  destroyed  by  Bome 
aoddent  against  which  it  woold  be  impossible  for  the  company  to  pro- 
Tide,  it  may  be  that  the  company  woold  not  be  subject  to  the  absolute 
liafaflity  of  the  statnte  if  immediate  steps  were  taken  to  rebuild. 

br  Aonov  AOAisn  Raxlboad  OoicpAinr  iob  Damaoma  Oogasxohkd  bt  m 
FnrcB  BEoro  our  or  Rbpaib,  evidence  that  its  oopdition  was  def eotiTe 
two  months  before  the  time  in  qaestion  is  admiHsiWe  to  show  that  its 
condition  was  or  ought  to  have  been  known  to  the  company. 

Action  against  railroad  company  for  failure  to  keep  in 
proper  condition  a  set  of  bars  in  a  fence  between  its  track  and 
a  field  belonging  to  one  Oleson,  whereby  plaintiff's  horses 
escaped  upon  defendant's  track,  and  were  injured.  The  bulk 
of  the  eTidenoe  was  as  to  the  condition  of  the  set  of  bars. 
Olsen  was  permitted  to  testify,  over  defendant's  objection,  as 
to  the  condition  of  the  bars  the  last  time  he  had  seen  ihem 
prior  to  the  accident,  about  two  months,  and  that  their  condi- 
tion was  then  somewhat  defective.  Verdict  for  plaintiff.  De- 
fendant's motion  for  a  new  trial  was  denied,  and  from  a 
judgment  on  the  verdict  he  appeals. 

Oregory  and  Pinney^  for  the  appellant. 

Haphins  and  Footer  for  the  respondent. 

By  Court,  Dixon,  C.  J.  The  defendant's  counsel  seem  to 
iiisapprehend  the  decision  in  Hance  v.  Cayuga  and  SuBque- 
hanna  R.  R,  Co.y  26  N.  Y.  428.  The  court  did  not  decide  that 
the  absolute  liability  under  the  statute  ceased  when  the  fences 
had  once  been  erected.  The  New  York  statute,  like  our  own» 
provides  that  when  such  fences  shall  be  duly  made  and  main- 
tained, the  railroad  company,  or  other  party  having  control  of  the 
road,  shall  not  be  liable  for  any  such  damages  unless  willfully 
or  negligently  done:  Laws  of  1860,  c.  268.  The  turning-point 
in  that  case  was,  not  that  the  company  had  neglected  to  build 
and  maintain  sufficient  fences  and  cattle-guards,  for  it  appears 
that  it  had  done  both,  but  that  it  had  been  guilty  of  negligence 
in  another  respect  not  within  the  statute;  that  is,  in  not  re- 
moving the  snow  from  underneath  the  cattle-guard.  In  such 
case,  the  negligence  of  the  plaintiff  may  very  properly  have 
been  taken  into  account  in  determining  whether  he  was  en- 
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titled  to  recover,  but  it  does  not  show  that  the  same  rule  is  to 
prevail  when  the  injury  arises  through  a  defect  of  fences  which 
have  once  been  erected.  The  statutory  liability  is  absolute, 
and  continues  unless  fences  are  maintained  as  well  as  erected. 
This  disposes  of  the  second  instruction  asked  by  the  defendant 
and  refused  by  the  court,  the  court  having  already  correctly 
instructed  the  jury  as  to  the  duty  of  the  company  in  keeping 
up  its  fences,  and  that  being  the  only  question  at  issue. 

There  was  also  another  reason  for  refusing  the  instruction. 
There  was  no  sufficient  evidence  that  the  white  horse  was 
breachy.  It  did  not  appear  that  he  was  accustomed  to  or 
ever  had  jumped  or  pushed  down  a  lawful  fence.  Mr.  Oleson's 
fence  was  only ''  about  four  feet  high."  An  animal  that  would 
jump  or  push  down  such  a  fence  might  never  attempt  the  same 
thiDg  with  one  of  the  requisite  statutory  height  and  strength. 

The  first  instruction  asked  by  the  defendant,  and  refused  in 
form,  though  given  with  a  slight  modification  by  the  court,  is 
not  the  subject  of  complaint  here.  It  seems  to  have  been  as 
favorable  to  the  defendant  as  the  circumstances  of  the  case 
required. 

The  testimony  of  the  witness  Oleson  was  admissible  for  the 
purpose  of  showing  the  negligence  of  the  company  in  not  re- 
pairing the  fence;  that  its  defective  condition  was  or  ought  to 
have  been  known  to  the  agents  and  employees  of  the  company. 
If  the  fence  should  be  suddenly  destroyed  by  some  accident 
against  which  it  is  impossible  for  the  company  to  provide,  it 
may  be  that  it  would  not  be  subject  to  the  absolute  liability 
of  the  statute  if  immediate  steps  were  taken  to  rebuild.  The 
Jury  were  instructed  that  the  company  in  keeping  up  the  fence 
were  only  bound  by  that  ordinary  care  and  diligence  observed 
between  other  adjoining  land-owners.  At  all  events,  the  jury 
could  not  have  been  misled  by  the  testimony,  as  they  must 
have  understood  that  it  was  the  defective  condition  of  the 
fence  at  the  time  of  the  injury  for  which  the  company  were 
lespoiMible. 

Another  objection  is,  that  the  verdict  is  unsupported  by 
evidence.  We  cannot  agree  with  the  counsel  in  this.  There 
clearly  was  some  evidence  to  sustain  the  verdict. 

Judgment  affirmed. 


458  Chicago  etc.  R'y  Co.  v.  Ft.  Howard.     [WiscoiudA, 

Ohioago   and  Northwestern  Railway  Company 

V.  Borough  op  Ft.  Howard. 

t21  WiaOOHIINi  44,] 
%ALM    OW    PBB80NAL  PbOFEBTT,   RoLLDTO   StoOK  Of    RaXLBOAD    OoMFAHT, 

lOB  PuBTon  or  CoLUBciiNa  Tax  claimed  to  be  illegal,  will  not  be 
eujoined.  The  sale  of  the  property  is  a  trotpami  for  which  the  com- 
pany would  haTe  a  remedy  at  law. 
BoLLiNO  Stook  or  Railboad  Whkjh  SiATvn  Pbotxbis  to  bb  Rial  Bt- 
TATBy  u  PBB80HAL  PBorBBTT  foT  the  pnipoto  of  «!•  to  ocUect  da- 
linqnent  tazea.  It  ia  realty  ooly  for  pmpoaea  oootamplatail  by  the 
atatnte. 

Th8  opinion  Btates  the  case. 

WiUiam  H.  NorriSj  Jr.^  and  8,  R,  OcUrn^  for  the  aj^idlBat 

E,  H.  EUUy  for  the  respondent. 

By  Court,  Cole,  J.  As  we  understand  the  allegations  of 
the  complaint  in  this  case,  the  suit  is  instituted  to  restrain  the 
officers  of  the  Borough  of  Ft.  Howard  from  levying  upon  and 
selling  the  personal  property  of  the  railroad  company  for  the 
purpose  of  collecting  a  tax.  The  complaint,  after  setting  forth 
▼arious  matters  which  we  do  not  deem  it  necessary  now  to 
refer  to,  contains  this  material  allegation :  ''  That,  as  the  plain- 
tiff is  informed  and  believes,  the  council  of  said  borough  have 
ordered  the  said  treasurer,  the  defendant  Schwarts,  to  proceed 
to  the  collection  of  the  whole  tax  aforesaid,  so  assessed  and 
levied  against  the  said  plaintiff;  that  the  said  Schwartz,  as 
such  treasurer,  by  virtue  of  the  said  warrant  and  the  said 
order  of  said  council,  threatens  to,  and  as  the  plaintiff  believes 
and  fears  will,  unless  restrained  therefrom  by  the  injunctional 
order  and  judgment  of  this  court,  attempt  and  proceed  to  the 
collection  of  said  whole  tax  by  levying  distress  upon  and  sell- 
ing,  or  attempting  to  levy  distress  upon  and  to  sell,  the  prop- 
erty of  the  plaintiff,  and  particularly  the  rolling  stock  of  the 
plaintiff  used  and  employed  by  it  in  connection  with  its  said 
railroad,  and  also  personal  property  of  the  said  plaintiff  which 
is  exempt  from  taxation  by  virtue  of  the  statute  of  exemption 
aforesaid." 

Now,  assuming  that,  for  some  or  all  the  reasons  stated  in 
the  complaint,  the  tax  attempted  to  be  collected  is  illegal  and 
void,  the  question  arises,  Should  a  court  of  equity  interfere  by 
way  of  injunction  to  restrain  the  treasurer  from  levying  upon 
and  selling  the  personal  property  of  the  company  to  pay  this 
tax?    In  other  words,  should  the  court  interfere  to  prevent  a 
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mere  trespass,  where  the  remedy  of  the  injured  party  would 
be  complete  by  an  action  at  law?  These  questions  have,  in 
effect,  already  been  answered  in  the  negative  in  the  case  of 
Van  Colt  V.  Board  of  Supervi9ors  of  Milwaukee  Co.,  18  Wis. 
247;  and  it  is  clear  from  the  authorities  that  this  decision  rests 
upon  well-settled  principles.  In  our  investigations  upon  this 
subject,  however,  we  have  fallen  in  with  the  case  of  Spencer  v. 
Wheatonj  14  Iowa,  88,  where  a  bill  filed  to  restrain  the  de- 
fendants from  selling  certain  personal  property  seised  for  the 
purpose  of  paying  the  complainant's  taxes  was  sustained;  but 
this  case  is  in  conflict  with  the  great  weight  of  authority,  and 
we  are  not  disposed  to  follow  it. 

That  a  court  of  equity  will  not  interfere  by  injunction  to 
prevent  a  mere  trespass  where  there  are  no  peculiar  circum- 
stances  connected  with  the  parties  or  the  transaction  which 
render  the  remedy  by  law  inadequate,  is  an  elementary  prin- 
ciple of  equitable  jurisprudence:  2  Story's  Eq.  Jur.,  sec.  928; 
also  in  addition  to  authorities  referred  to  in  the  Van  Cott  case, 
see  Mechanics'  and  Trader^  Bank  v.  De  Boltj  1  Ohio  St.  691; 
Exchange  Bank  of  Columbus  v.  Hinesy  3  Id.  2-36;  Lockwood  v. 
City  of  St  LorUsj  24  Mo.  20.  No  facts  or  circumstances  are 
stated  in  the  complaint  which  show  that  the  company  will  not 
have  a  complete  remedy  at  law  in  an  action  of  trespass  if  the 
officers  of  the  borough  Ulegally  interfere  with  the  rolling  stock 
of  the  plaintiff. 

It  is  suggested  that  our  statute  makes  the  rolling  stock  of  a 
railroad  company  a  fixture,  and  that  the  court  should  inter- 
fere  upon  the  same  ground  that  it  will  prevent  the  creation  of 
a  cloud  upon  the  title  of  real  estate.  It  is  true,  the  statute 
does  declare  that  the  rolling  stock  of  a  railroad  corporation 
shall  be  a  fixture;  but  this  is  obviously  for  the  purpose  of  en-  * 
abling  such  corporations  the  more  readily  to  give  valid  liens 
and  mortgages  upon  their  property.  But  the  statute  does  not 
contemplate  that  in  respect  to  all  the  legal  remedies  of  parties 
a  car  or  locomotive  should  be  treated  as  real  estate.  It  would 
hardly  be  contended  if  the  treasurer  wrongfully  seized  a  car 
and  sold  it  to  pay  the  tax  mentioned  in  the  complaint,  that 
the  company  would  be  required  to  bring  an  action  of  eject- 
ment to  obtain  possession  of  its  car.  And  hence,  notwith- 
standing this  statute,  which  for  certain  purposes  makes  the 
rolling  stock  of  the  plaintiff  a  fixture,  yet  if  the  treasurer 
seized  upon  such  property  without  authority  or  legal  warrant, 
he  will  clearly  be  liable  to  an  action  for  the  trespass  committed 
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by  him.  And  besides,  the  treasurer  may  seize  other  personal 
property  belonging  to  the  company,  such  as  wood  or  lumber, 
or  something  of  the  kind,  to  pay  the  tax.  As  the  complaint 
does  not  present  a  case  which  would  warrant  the  interference 
of  a  court  of  equity,  we  think  the  injunction  was  properly 
oated  and  set  aside  by  the  circuit  court. 
The  order  appealed  firom  is  affirmed,  with  costs. 


Ik juvcTiQir  will  vor  bb  Gbahtid  to  rettnin  mete  trespMs  when  injnx 
is  not  inepuaUe  and  d— igmiive  to  the  plaintiff'*  estetei  biU  ii  nuooptibl* 
of  perf oot  peenniary  oompenaation,  and  for  which  tfao  party  may  obtain  ado- 
qnato  aatiafaotion  in  the  ordinary  ooane  of  law.  The  injury  mnat  go  to  lii* 
daatraotion  of  the  inheritance,  and  be  remedileaa,  to  antiioriaa  an  injnnotaoiis 
Behurmeier  t.  SL  PmU  etc  E.  R.  Co,,  8S  Am.  I>m.  770.  See  generaUy,  aa  to^ 
iajimotiona  againat  tnapaaa,  Skipk^  ▼.  BiUer,  61  Id.  871;  BtU  v.  Okh  Mc 
A  A,  64  Id.  687;  BttnOty  ▼.  OxOv  66  Id.  79. 

iNjuvoTzoir  AOAmsr  Trmsbam  to  Pxaaov  ob  Pbbsobal  Pbofbbtt  will 
not  be  granted:  BumeU  t.  Craig,  68  Am.  I>eo.  116.  "  Injnnofcion  to  reetraia 
anf oroement  of  tazea  or  aaaeaamenti  againat  peraonal  pitiperty  will  tbij 
■aldom  be  granted,  ainoe  the  remedy  at  law  b  almoat  hivariaUy  ooDaidOTad 
•deqaate":  IXabb  U>  HoUand  y.  Maifor  etc.  <if  Bakumfrt,  90 IL  20&. 

Boluho  Siook  and  Fubbitubb  or  JUHjBoap  abb  Pbbsokal  PnonBrrs 
Samgcumm  etc  B.  R.  Co.  t.  Morgan  Co.,  66  Am.  Deo.  407. 

Tbb  FBDroiPAL  GABB  18  CITED  to  the  point  that  an  injnnetioa  wiU  not  bo 
granted  to  prevent  the  aale  of  personal  property  for  tJie  non-payment  of  a 
tax,  where  the  illegality  of  the  tax  ia  the  aole  gronnd  of  complaint^  in  Fedt  t. 
School  DUL  No.  4,  21  Wia.  621;  Lem  t.  ChariMtom,  28  Id.  480;  MUmtmkm 
Iron  Co.  T.  Toum  ^EMwd,  29  Id.  69;  QimifKy  v.  Towm^StodMetge^md^ 
609;  Botmdr.Wioeomiin  Central  R.  i?.  Ob.,  46  Id.  668. 


.   Bbtts  V.  Fabmebb'  Loan  and  Trust  Company. 

[21  WiaooHBiN,  80l] 

AumnomL  —  Lbttbb  ibom  ABanTAirr  SuPBBnrTBHixBMT  to  Sxaxxoi 
AoBMT  or  Bailboad  CoMPAinr,  Dnarawnro  Hm  noK  Skplot  ha- 
canae  of  negligence  in  Inking  cattle  on  a  car,  ia  not  M«^*"g  en  the 
company  aa  an  ai^miaaion  of  nef^iganoa^  in  an  action  againat  tiiem  lor 
injury  to  aooh  cattie. 

Whbbb  PLAZzmir'a  Aobrt  in  LoADiNa  Oaxtlb  utov  Gabs  Diboovbbb 
uroN  CLOsnra  Doobs  xmcBBor  that  Fabtbhiho  n  Dbtbuuvi,  he  moil 
inform  the  atation  agent  of  the  railroad  company,  or  the  latter  will  ae# 
be  liable  for  Icaa  occaaioned  thereby.  Tba  fact  that  plaintiff 'a  ageaft  aa- 
cored  the  door  by  each  meana  aa  were  at  hand,  and  in  n  <t*»y**  wUoh 
he  oonaidered  aafe^  doea  not  change  the  caae. 

OmntoK  Cabbxbb  mat  Pbovzdb  bt  Bxtbibs  AamsBiaafT  that  Owbbb  or 
Lprm-nooK  Dblivbbbd  to  It  iob  Oabbzaob  ahall  aaauno  all  fiak  d 
damage  or  in jvry  from  wfaataoerer  canae  hi^paBing  in  the  coma  of 
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portation,  not  ariiiiig  from  its  own  negligence  or  that  of  ite  eeiTuite. 
Carriage  of  lire-stock  is  not  governed  by  the  nme  mice  of  the  ornnmom 
law  applicable  to  other  goods. 

Action  for  damages  to  live-stock  being  transported  oa  a 
railroad  operated  by  defendants.  The  complaint  alleged  that 
the  doors  of  the  car  were  improperly  fastened,  and  were  thrown 
open  by  the  motion  of  the  car,  allowing  the  cattle  of  plaintiff 
to  escape.  Taylor,  employee  of  plaintiff,  testified  that  in  plain- 
tiff's  behalf  he  applied  to  Gary,  the  agent  of  the  road,  for 
grain  and  stock  cars  in  which  to  transport  the  hogs  and  cattle; 
that  after  a  delay  of  several  days  Gary  was  nnable  to  procure 
the  stock-car,  and  that  he  loaded  the  cattle  in  the  largest  grain- 
car  to  be  had;  that  after  the  cattle  were  loaded  in  the  car,  he 
closed  the  door  and  found  that  the  fastening  thereof  was  gone. 
He  thereupon  used  such  means  as  were  at  hand  to  secure  it, 
«nd  when  he  concluded,  he  was  satisfied  that  it  was  safe.  It 
appeared  by  other  evidence  that  after  this  car  was  attached 
to  a  train,  and  had  gone  some  distance  to  another  station,  it 
was  discovered  that  seven  of  plaintiff's  cattle  had  escaped 
through  this  door,  and  had  received  the  injuries  complained 
of  here.  Gary  testified  that  he  saw  the  car  after  it  was  loaded, 
that  the  doors  were  closed,  and  that  ^'  it  looked  all  right."  Im- 
mediately after  the  loss  of  the  cattle  was  discovered,  Gary 
received  a  telegram  from  the  assistant  superintendent  of  the 
road,  telling  him  to  inform  the  owner  of  the  cattle  of  their 
escape;  and  the  next  day  he  received  a  letter  from  this  super- 
intendent dismissing  him  fi^m  his  employ.  The  letter  said 
that  Gary's  allowing  the  stock-car  to  leave  his  station  without 
the  doors  being  sufficiently  fastened  was  sufficient  evidence  of 
inattention  to  business  to  warrant  his  discharge.  Both  these 
documents  were  admitted  in  evidence  over  defendants'  objec- 
tion. Among  the  provisions  of  the  contract  under  which  the 
cattle  were  shipped  was  a  recital  that,  in  consideration  of  the 
receipt  of  the  stock  by  the  company,  to  be  delivered  at  a 
<[esignated  station  at  special  rates,  ^^  it  is  hereby  mutually 
agreed  that  said  company  shall  not  be  liable  for  loss  in  jump- 
ing from  the  cars,  delay  of  trains,  or  any  damage  said  property 
may  sustain,  except  such  immediate  damage  to  the  animals 
as  may  result  from  a  collision  of  the  train,  or  when  cars  are 
thrown  firom  the  track  in  course  of  transportation."  This  was 
dgned  by  both  parties.  Of  the  instructions  given,  the  fourth 
was,  that  the  contract  required  the  plaintiff  to  load  the  car, 
tiot  to  secure  it  when  loaded,  that  this  was  the  defendants' 
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duty;  bat  that  if  the  plaintiff  undertook  to  do  it,  he  thereby 
relieved  defendants  of  this  duty,  and  was  bound  to  use  all  the 
ordinary  means  provided  by  the  defendants  to  close  the  car 
securely;  but  if  the  car  furnished  by  defendants  required  an 
extraordinary  or  unusual  amount  of  labor  to  render  it  safe  for 
transportation  of  cattle,  it  was  the  duty  of  defendants  to  see 
that  it  was  properly  secured.  The  second  and  third  instruc- 
tions asked  by  defendants  related  to  the  power  of  a  common 
carrier  to  limit  his  liability  in  the  carriage  of  live-stock. 

Fuller  and  Dyevy  for  the  appellant 
Winton  and  Smiihj  for  the  respondents. 

By  Court,  Dixon,  C.  J.  The  judgment  is  enoneoos,  and 
must  be  reversed. 

1.  The  letter  and  telegram  from  Knapp,  the  assistant  super- 
intendent of  the  railroad,  to  Cary,  the  station  agent  at  Spring- 
field, ought  not  to  have  been  received  in  evidence.  They  were 
instructions  from  a  superior  to  an  inferior  agent  of  the  com- 
pany, having  some  relation  to  the  affairs  in  controversy,  but 
not  admissions  of  a  kind  entitied  to  be  given  in  evidence. 
Knapp,  the  assistant  superintendent,  was  a  stranger  to  the 
facts  in  dispute;  he  took  no  part  in  the  transaction,  and  knew 
nothing  about  it,  and  was  consequentiy  disqualified  from  mak- 
ing any  admissions  which  would  bind  the  company  in  respect 
to  it. 

2.  The  fourth  instruction  was  erroneous.  It  appears  that 
Taylor,  the  agent  of  the  plaintiffs,  who  put  the  cattie  into  the 
cars,  knew  the  weak  and  unsafe  condition  of  the  car  door,  and 
that  he  did  not  inform  the  station  agent  of  the  company,  to 
whom  it  was  unknown.  Taylor  fastened  the  door  by  such 
means  as  were  at  hand,  and  so  that  he  considered  it  safe.  I^ 
after  this,  he  had  wished  to  hold  the  company  responsible  for 
any  loss  or  damage  which  might  arise  from  that  cause,  he 
should  have  notified  the  station  agent  of  the  unsafe  condition 
of  the  door,  so  as  to  have  given  him  an  opportunity  of  securing 
it.    The  jury  should  have  been  so  instructed. 

8.  The  second  and  third  instructions  asked  by  the  counsel 
for  the  company  should  have  been  given  as  asked.  The  limi- 
tation of  the  liability  of  the  company  relates  exclusively  to 
live-stock  shipped  over  its  road.  As  to  this  species  of  prop* 
erty,  we  think  it  competent  for  the  carrier  to  contract  that  the 
owner  shall  assume  all  risk  of  damage  or  injury  from  whatso- 
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ever  cause  happening  in  the  course  of  transportation.  This  is 
a  new  kind  of  carrying,  and  such  as  was  almost  wholly  un- 
known before  railroads  came  into  use.  It  is  attended  with 
peculiar  risks  and  responsibilities,  and  it  seems  very  reason- 
able that  the  carrier  should  be  at  liberty  to  contract  as  he 
pleases,  without  regard  to  the  rules  of  the  common  law  as 
formerly  understood  and  applied  in  some  of  the  cases.  It  is 
more  than  doubtful  whether  a  common  carrier  by  railroad  can 
be  compelled  to  receive  such  property  at  all  for  conveyance, 
unless  by  statute.  On  this  account  a  distinction  seetns  to  be 
taken  in  several  of  the  English  cases  between  this  and  other 
kinds  of  property,  and  we  think  it  is  well  taken:  Carr  v.  Lan- 
eashire  and  Yorkshire  Ry  Co.^  14  Eng.  L.  &  Eq.  840;  Chippen- 
dale V.  Lancashire  and  Yorkshire  Ry  Co,^  7  Id.  895;  Wise  v. 
Oreat  Western  Ry  Co,,,  36  Id.  574;  Austin  v.  Manchester  etc. 
Ry  Co.y  11  Id.  506.  In  saying  that  we  think  the  distinction 
is  well  taken,  we  mean  no  more  than  that  it  was  competent 
for  the  company^  by  express  contract,  to  limit  its  liability  in 
all  respects  with  reference  to  this  kind  of  property.  We  inti- 
mate no  opinion  as  to  whether  it  is  or  is  not  competent  for  a 
common  carrier  to  make  similar  stipulations  with  regard  to 
other  kinds  of  property,  or  so  as  to  protect  himself  against  losii 
or  damage  arising  from  his  own  negligence,  or  the  negligence 
or  omissions  of  his  agents  or  servants. 

4.  The  fourth  instruction  asked  by  the  counsel  for  the  com- 
pany was  properly  refused,  because  the  limitation  of  the  lia* 
bility  of  the  company  to  one  hundred  dollars,  except  by  special 
agreement,  applies  only  to  horses  and  stock  of  extraordinary 
value.    The  stock  in  question  was  not  of  that  kind. 

Judgment  reversed,  and  a  new  trial  awarded. 

I>nLABATioir8  Of  AoxHT  while  in  transaction  of  boBinesB  within  aoope  of 
hia  agency  are  as  binding  on  his  principal  a«  if  made  by  him:  Bumham  v, 
£?&,  63  Am.  Dec.  626;  TvUU  ▼.  Brown,  64  Id.  80.  The  declarations  are 
only  admissible  when  directly  connected  with  and  made  a  part  of  the  trans- 
actions of  the  agency:  CM  ▼.  Johmon,  62  Id.  457.  They  are  not  admissible 
as  mere  declarations,  bat  as  explaining  the  nature  and  character  of  the  act: 
Dkk  ▼.  Cooper,  64  Id.  662.  The  agency  mnst  clearly  appear,  and  it  mast 
also  appear  that  he  was  acting  within  the  scope  of  his  authority  when  he 
made  the  statements:  Note  to  Morriaon  ▼.  WJtUende,  79  Id.  666. 

If  the  declarations  do  not  relate  to  the  subject  of  the  agency,  or  if  made  at 
a  time  subsequent  to  the  act,  they  are  not  admissible:  Cobb  ▼.  Johnaon,  62  Am. 
Dea  457.  If  they  relate  to  the  past,  or  are  a  mere  recital  of  what  has  been- 
done,  they  will  not  be  received,  although  the  agency  existed  and  still  con- 
tinues: Bwrnkam  ▼.  SUi»g  63  Id.  626;  note  to  Fogg  v.  Pern,  71  U.  666;  Lam 
r.  BrjfcuU,  60  Id.  982. 
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'SwahtQEfOK — Where  pleintiff's  negligence  oontribntes  dixeetly  to  hie 
hnrt^  he  oannot  recover:  North  Peim.  J?.  J?,  (h,  ▼.  Heilman,  88  Am.  Dea  482. 
Plaintiff  in  action  for  negligence  cannot  recover  nnless  he  was  hinwelf  naing 
dne  care  at  the  time  he  received  the  injnzy,  even  if  the  careleaneaa  of  the 
defendant  occasioned  it;  and  a  verdict  for  the  defendant  maj  be  direoted  if 
the  whole  evidence  introdnced  bj  the  plaintiff  has  no  tendency  to  show  eai* 
en  his  parti  but  on  the  contnuT'  shows  that  he  was  careless;  Watrm  v. 
FUMmg  It.B.Co.,96  Id.  700;  see  also  Todd  v.  Old  CUony  tic  R.  R.  Oo,^ 
83  Id.  679,  and  notes  to  theee  cases. 

CARBTiBfl  ov  Liys-0TOOK.  — LiabiUtj  of  common  cairisr  who  assumes  the 
carnage  of  live-stock:  See  KhnbaU  v.  BuOmd  €ie,R.R.  Co.,  82  Am.  Dee.  667| 
PowellY,  Peim.  B,  i?.  Co.,  75 Id.  664;  Pefari  v.  Nem Orkam €itc. B.  B.  Oo,tT% 
Id.  578. 

The  powers  and  liabilities  of  railroad  companies  arising  from  tiieir  c«r^ 
riage  of  live-stock,  and  the  extent  to  which  they  can  limit  their  liabili:^ 
as  common  carriersy  is  disonssed  at  length  in  Olarho  v.  BotkuUr  etcRB.  Ox» 
87  Am.  Dec  205,  and  note  thereto^  wherein  the  principal  eaae  is  cited  and 
its  doctrine  disonssed. 

Thb  nasciPAL  gasm  is  omD  to  the  point  that  where  plaintiff  who  a#- 
cepted  and  loaded  cattle  npon  a  box-car  shoold  not  be  allowed,  after  injury 
to  them,  to  testify  in  an  action  therefor  that  an  open  car  would  have  been 
better,  in CAM»^d&^.  fT.  22.  J{.  Ok  V.  ran 2>f«Mr,  22 Wis. 514.  Itisoited 
in  jmUomore  v.  Cfhieago  A  N,  W,  B.  B.  Co.,  87  Id.  190^  as  being  oonofaisive 
against  the  right  of  plaintiff  to  recover  where  he  loaded  his  wagon  on  defend- 
ant's car  himself,  and  it  was  blown  from  the  train  and  destroyed.  It  is  cited 
with  approval  npon  this  point  in  JeMns  v.  Chicago  eie»  J?.  R  Obw,  41  Id.  120l 
It  is  cited  m  Morrison  v.  PMZtpf  a$id  CMby  Con.  Co,,  44  Id.  405,  to  the  pomt 
that  a  railroad  company  may  by  express  contract  limit  its  liability  in  the 
carriage  of  horses;  and  in  BamdaU  v.  Norihwetiem  Tdegrc^  Co,,  54  Id.  140^ 
to  the  point  that  the  general  agent  of  a  telegnq^  company  cannot  Und  the 
company  by  admitting  after  an  injory  had  oocnrred  that  the  company 
UaUe  therefor. 
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Bill  ov  Laixdio  n  hot  OoNOLUBivn  vras  Obiodtal  Vaxtob  vmuni^  am^ 
Amr  MiSTAKiB  in  quantity  of  goods  mentioned  therein  may  be  shown 
between  them;  bnt  if  third  parties  act  upon  faith  of  its  statements  ef 
qnantity,  the  parties  thereto  are  boond  by  the  terms  of  the  bill,  and  aie 
boond  to  make  good  any  deficiency. 

VhMADlKQ, — StATSMXHT    IN  COMPLAIHT  THAT    BT    BXAflOH    OV    ExnOUHOH 

OV  Bill  ov  Ladiko  nr  thi  Manksb,  under  the  eircamelanes%  and  fev 
the  amonnt  therein  stated,  respondent  (the  carrier)  waa  compelled  to  and 
did  make  good  the  deficiency  to  the  consignee,  is  a  snflldeBt  avennent  te 
show  that  the  payment  was  not  voluntary. 
VkAinyuLBiiT  BiFusoorrATiONs  bt  Wabbhoubbmab,  ob  Plurmos  Dbmab^ 
V90V  Hoc,  MVST  9E  Showv,  in  an  action  against  him,  where  he  dettvw 
ered  a  quantity  of  wheat  on  board  plaintiff's  vessel  npon  the  cfdsr  ef 
tiie  owner,  representing  that  he  had  delivered  a  oertun  iwimher  d  bosh- 
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•!■,  wlMreapon  plaintiff  wm  induoed  to  iame  his  bill  of  lacUng  to  tho 
ownor  for  that  qnantity,  and  where  it  afterwards  was  diBcorered  that 
there  was  a  less  quantity,  and  the  plaintiff  beoame  liable  for  the  de- 
ficieni^. 

Daihel  Newhall  had  stored  in  defendant's  elevator  in  Mil- 
waukee a  large  quantity  of  wheat,  which  he  employed  plain- 
tiff  to  carry  to  Buffalo  in  his  vessel,  and  ordered  defendant  to 
deliver  to  him  on  board  his  vessel  the  entire  quantity.  De- 
fendant accordingly  delivered  on  the  vessel  a  quantity  of 
wheat  which  he  represented  lo  plaintiff  was  the  entire  lot  be- 
longing to  Newhall,  and  plaintiff  thereupon  gave  to  Newhall 
the  ordinary  bill  of  lading  for  that  quantity  of  wheat  In  ad- 
dition to  the  above  facts,  plaintiff  stated  in  his  complaint  that 
there  was  a  mistake  committed  by  the  agents  and  servants  of 
the  defendant  in  the  weighing  and  delivery  of  said  wheat;  that 
there  were  259  bushels  less  delivered  than  was  represented  and 
ordered,  and  than  was  expressed  in  the  bill  of  lading;  that  this 
mistake  was  not  discovered  until  the  vessel  arrived  at  Buffalo; 
and  that  by  reason  of  the  execution  of  the  said  bill  of  lading 
in  the  manner  and  under  the  circumstances  aforesaid,  the 
plaintiff  was  compelled  to  and  did  pay  the  value  of  this  de- 
ficiency to  the  consignees.  The  second  cause  of  action  was 
exactly  the  same,  save  that  Thomas  Whitney  was  the  owner 
of  the  wheat  shipped,  and  that  the  quantity  of  wheat  shipped 
and  the  deficiency  were  in  different  amounts  from  the  first 
case.  The  appeal  is  from  an  order  overruling  defendant's 
general  demurrer. 

E.  Mariner^  for  the  appellant. 

Emmons  and  Van  Dykej  for  the  respondent 

By  Court,  Cole,  J.  In  view  of  the  matters  set  forth  in  the 
complaint,  it  is  not  a  fair  deduction  to  say  that  the  payment 
by  the  respondent  to  the  consignees  was  voluntary.  It  is  al- 
leged, in  substance,  that  the  master  signed  the  bills  of  lading 
expressing  that  the  consignors  had  shipped  at  Milwaukee  on 
board  the  vessel  a  given  quantity  of  wheat  in  each  case;  that 
the  wheat  was  to  be  carried  to  the  port  of  Buffalo,  and  there 
delivered  for  account  of  the  consignees;  that  by  reason  of  the 
execution  of  the  bills  of  lading  in  the  manner  and  under  the 
circumstances  therein  stated,  the  respondents  were  compelled 
to  and  did  make  good  the  deficiency  to  the  consignees.  As- 
suming it  to  be  true  that  the  bills  of  lading  would  not  be  con- 
clusive as  between  the  original  parties  as  to  the  quantity  of 

Am.  Dbc.  Vol.  XCI-«) 
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wheat  shipped,  and  that  any  mistake  as  to  the  amount  mighl 
be  shown  as  between  them,  still  if  third  parties  had  acted 
npon  the  faith  of  the  bills  of  lading,  as  by  making  advances 
npon  them,  then  it  is  well  settled  the  respondent  would  be 
estopped  finom  alleging  a  deficiency  in  the  quantity  of  wheat 
shipped:  EUis  v.  WiUard,  9  N.  Y.  529;  Meyer  v.  Peck,  28  Id. 
690,  and  authorities  there  referred  to.  And  from  the  allega* 
tions  that  the  wheat  was  to  be  delivered  for  the  account  of  the 
consignees,  and  that  the  respondents  were  compelled  to  make 
good  the  deficiency,  we  infer  that  the  consignees  had  in  some 
way  become  interested  in  the  wheat,  either  as  assignees  of  the 
bills  of  lading  for  value  or  by  paying  money  upon  them,  so 
that  the  respondents  were  under  soipe  legal  liability  to  make 
up  the  quantity  the  bills  of  lading  called  for.  In  this  view, 
their  payments  cannot  be  said  to  be  voluntary. 

It  is  not  perhaps  absolutely  clear  upon  what  ground  the  re- 
spondents expect  to  recover.  There  are  some  matters  in  the 
complaint  which  would  sustain  the  theory  that  the  pleader 
intended  the  action  to  be  in  the  nature  of  a  special  action  on 
the  case.  In  this  aspect  it  has  been  argued  to  some  extent 
by  the  counsel  for  the  appellant,  who  contends  that  if  it  is  a 
special  action  on  the  case,  then  the  complaint  is  defective,  be- 
cause it  is  not  alleged  that  the  agents  of  the  company  fraudu* 
lently  misrepresented  the  quantity  of  wheat  shipped  on  board 
of  the  vessel.  The  allegations  bearing  upon  this  point  of 
representation  are,  in  substance,  that  Newhall  and  Whitney 
ordered  the  defendant  to  deliver  to  the  master  on  board  the 
plaintiflfs'  vessel  the  quantity  of  wheat  which  they  severally 
owned  at  the  time  in  store  in  the  defendant's  elevator;  that 
the  defendant  weighed  and  delivered  to  the  master  on  board 
the  vessel  a  quantity  purp(»rting  to  be  the  amount  it  was  or- 
dered to  deliver  in  each  case;  that  the  agents  and  servants  of 
the  defendant  then  and  there  represented  to  the  master  that 
the  real  amount  of  wheat  weighed  and  delivered  was,  etc.; 
that  the  master,  confiding  in  such  representation,  thereupon 
executed  and  delivered  to  the  shipper  the  bills  of  lading,  ex- 
pressing, etc.  It  will  be  seen  that  there  is  not  here  any  alle- 
gation that  such  representation  in  respect  to  the  quantity  of 
wheat  weighed  and  delivered  was  false  to  the  knowledge  of 
the  agents  of  the  defendant,  or  that  the  agents  acted  fraudu- 
lently and  against  good  faith  in  making  it.  Upon  the  authori- 
ties, some  such  allegation  would  seem  to  be  necessary,  if  the 
object  of  the  action  is  to  recover  damages  sustained  in  conae- 
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quence  of  the  false  and  fraudulent  repreBentations  made  by 
these  agents  of  the  quantity  of  wheat  weighed  and  delivered. 
But  it  is  not  claimed  that  the  representation  in  respect  to  the 
quantity  of  wheat  delivered  was  fraudulent,  or  was  made  with 
any  purpose  or  design  to  deceive.  It  doubtless  sprung  wholly 
from  mistake  in  weighing  the  wheat,  and  the  complaint  so 
in  effect  states.  The  case  presented,  therefore,  being  one  of  a 
mutual  mistake  of  fact,  without  any  presumption  of  fraud,  do 
the  facts  show  that  the  respondents  are  entitled  to  recover  for 
the  deficiency?  It  seems  to  us  not.  No  demand  is  alleged 
in  the  complaint  which  we  think  essential  in  order  to  maintain 
the  action.  We  are  not  entirely  clear,  and  do  not  wish  to  be 
understood  as  distinctly  deciding,  that  they  could  maintain  an 
action  for  the  deficiency,  even  upon  alleging  and  proving  a 
previous  demand.  But  we  are  satisfied  that  if  they  can  re- 
cover at  all,  they  can  only  do  so  upon  a  demand  being  shown. 
For  the  failure  to  deliver  the  whole  quantity  of  wheat  in  the 
first  instance  was  the  result  of  a  mere  mistake.  Of  course, 
the  company  is  liable  to  make  good  the  deficiency  either  to 
Newhall  and  Whitney,  or  to  the  respondents.  Suppose  the 
title  to  the  short  wheat  to  be  in  the  respondents,  because  they 
have  accounted  to  the  consignees  for  its  value,  or  for  any  other 
reason;  yet  they  ought  to  inform  the  company  of  the  mistake 
in  the  delivery,  and  give  it  an  opportunity  of  correcting  the 
mistake  before  bringing  suit.  Had  Newhall  and  Whitney 
brought  their  respective  actions  for  the  deficiency,  it  miglit^ 
perhaps,  with  some  reason  have  been  argued  that  they  need 
not  show  any  demand;  that  it  was  the  duty  of  the  company 
to  deliver  the  entire  quantity  on  their  orders;  and  that  hence 
no  subsequent  demand  by  them  was  necessary.  But  the  re* 
spondents  have  made  no  demand  for  the  deficiency  since  the 
title  became  vested  in  them,  if  it  ever  did.  And  therefore,  in 
the  most  favorable  view  which  can  be  taken  of  the  case  for 
the  respondents, — that,  as  the  result  of  the  various  matters 
stated,  the  property  has  passed  to  them,  and  that  they  must 
be  regarded  as  the  owners  of  the  deficiency,  and  not  Newhall 
and  Whitney, — we  still  think  that  they  must  show  a  demand 
before  they  can  recover  for  the  value  of  the  short  wheat. 

The  order  overruling  the  demurrer  is  reversed,  and  the  cauM 
remanded  for  further  proceedings. 


Law  Relatdtg  to  Bills  ov  Lading,  and  the  principlM  dfioid«d  in  th« 
ftbor«  oaae,  are  diaooaaed  at  langth  in  the  note  to(Jhandlsr  ▼.  Sprague,  88  Am. 
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€liBei4MiL  AflbetvTMafhaildpper  and  ilia  carrier,  tbe  bin  may  be  ooatroUed 
iiy  pu6Lp  and  the  oazrier  inaj  show  that  ha  did  not  reoaiTe  the  quantity  of 
.^oods  receipted  for  in  the  bill  of  lading,  when  eaed  for  the  deficiency  by  the 
shipper!  Note  to  KOhifr.  Bawker,  71  Id.  725;  see  also  FeOoum  ▼.  Steamer 
Powett,  79  Id.  581. 

Thb  PBoroiPAii  OAn  n  Gmu>  in  Jhnd  ▼.  Benmma,  22  Wis.  639,  where  it 
-wae  held  that  where  delendant  had  used  the  logs  of  third  parties  in  the 
snail nfatjture  of  hunber,  and  the  latter  had  transf errad  their  tatla  to  p]amtii( 
lie  mnst  show  a  demand  made  upon  defendant  after  the  title  Teeted  in  hiB^ 
«nd  befote  the  oonunenoement  of  the  salt. 


MoGuBDY    U    R0QBB& 

(21  WxaooMsm,  1S7.J 

9»  ICakb  Aonrr  Fsrsokallt  Liable,  whkbx  Hi  jam  hot  Lnno  to 
Bind  Hmsiur,  and  Gbxdit  was  hot  Giyeh  to  Hm  PxuooiAU.T,  there 
mnst  be  some  wrong  or  omission  of  right  on  his  part^  such  as  assertuig 
that  he  had  authority  when  he  knew  or  ought  to  hare  known  that  he 
had  not,  or  where  he  fails  to  disclose  fully  the  ftusts  within  his  knowl* 
edge. 

'OiDiNABiLT,  Agent  Who  Makes  Contbact  in  Exobss  ov  his  Authob- 
ITT  WILL  BE  Held  to  have  Refbesented  that  he  had  authority  to 
make  it,  and  becomes  personally  liable;  but  where  he  acts  under  a  pub- 
lic statute,  the  person  with  whom  he  deals  will  be  held  to  a  knowledge 
of  the  powers  it  confers,  and  consequently  should  haye  known  that  the 
agent  was  exceeding  his  authority. 

To  Pebsonallt  Chabge  Aoxnt  Who  has  Exceeded  his  AuTHOBirr,  in 
action  ex  contradu,  the  credit  must  have  been  given  to  him,  or  there 
must  be  an  express  contract  containing  apt  words  to  charge  him;  othei^ 
wise,  he  is  liable  only  in  an  action  ex  deUda. 

iPuBUO  Agent,  when  Pebsonallt  Tjabt.e.  —  A  very  strong  case  is  required 
to  hold  public  agent  personally  liable  when  acting  within  his  authority} 
and  if  he  acts  in  excess  of  his  authority,  and  fuUy  discloses  that  fact  te 
the  party  with  whom  he  deals,  or  that  fact  is  known  to  sndi  party,  and 
he  neglects  to  exact  an  individual  agreement  from  the  agent,  the  lattar 
will  not  be  held  personally  liable. 

Xv  AonoN  TO  Rbooveb  Bommr  Monet,  Clahkant  nun  Show  that  or 
PvBSVANOE  or  HIS  AoBEEMENT  to  culist,  he  had  done  so^  and  credited 
himself  upon  the  town,  and  had  given  proper  notioe  of  such  fact. 

m 

Thu  was  an  action  to  recover  bounty  money,  in  which 
plaintiff  sued  as  assignee  of  one  Lent.  The  opinioii  atates 
the  necessary  facts. 

Chbe  Bauelj  for  the  appellant. 

Jaetmm  and  HaUeyj  for  the  respondent. 

By  Court,  Downer,  J.  The  first  question  is,  Did  the  county 
court  err  in  instructing  the  jury  ^that  if  they  found  from  the 
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evidence  that  the  defendant,  as  chairman  of  the  levd  of 
Buperyisors  of  the  town  of  Oshkosh,  agi^ed  to  pay  for  said 
town  to  said  Lent  three  hundred  dollars  for  his  crodit,  the 
contract  was  not  binding  upon  the  town,  and  the  defendant 
was  liable  therefor  personally''?  The  town  was  authorized  by 
law  to  pay  only  two  hundred  dollars  bounty  to  each  volimteer; 
and  if  the  defendant  as  agent  of  the  town  promised  to  pay 
more  than  that  sum,  the  promise  was  not  binding  on  the  town.. 
The  principle  of  the  instruction  is,  therefore,  that  an  agent 
who  does  not  give  a  cause  of  action  against  his  prineiiMd  is  of 
necessity  personaHy  liable.  This  is  generally  so.  Is  it  so  in 
all  cases?  Is  it  so  in  this?  Was  there  sufficient  testimony  ta 
base  the  instruction  upon? 

It  was  held  in  Smout  v.  Hberyj  10  Meee.  A  W.  1,  that  where 
the  wife,  acting  as  agent  for  her  husband,  had  an  original  au-^ 
thority  which  had  been  revoked  by  the  death  of  the  husband 
unknown  to  her,  she  was  not  liable  by  reason  of  making  a 
void  contract  in  his  name  after  his  death.  The  well-^reasoned 
opinion  of  the  court  in  that  case  leads  to  the  conelmion  that 
to  make  any  agent  personally  liable  where  he  does  not  intend 
to  be,  and  the  credit  was  not  given  to  him,  there  must  be  some 
wrong  or  omission  of  right  on  his  part,  such  as  asserting  that 
he  had  authority  when  he  knew  or  ought  to  have  known  he 
had  not,  or  a  failure  to  disclose  fully  all  the  facts  within  his 
knowledge.  To  the  same  e£fect  is  Ogden  v.  Saymondj  22  Conn^ 
884  [58  Am.  Dec.  429] ;  see  also  Story  on  Agency,  sees.  266f, 
287.  It  is  not  claimed  that  the  appellant  made  any  false  rep* 
resentations  to  Lent,  or  practiced  any  deception  upon  him,  un- 
less it  was  done  by  making  a  promise  in  the  name  of  the  town^ 
which  he  had  no  authority  to  make.  His  assuming  to  make  a. 
contract  which  he  had  no  authority  to  make  would  ordinarily- 
in  the  case  of  private  agents  be  equivalent  to  a  representatioa^ 
that  he  had  authority  to  make  it.  But  not  so  in  this  csl^;  ot: 
if  so,  its  falsity  was  known  at  the  time  to  Lent;  for  the  au* 
thority  which  the  town  had  was  by  virtue  of  a  general  statute 
law  which  both  parties  alike  are  presumed  to  know.  A  rep^ 
resentation  made  by  the  defendant  to  Lent,  and  at  the  time^ 
known  by  him  to  be  false,  of  course  could  not  be  relied  on  by- 
him,  and  could  not  be  a  wrong  to  the  injury  of  Lent.  The 
complaint  is  in  dsaumpsitj  and  the  instruction,  taken  in  con- 
nection with  the  complaint,  assumes  or  is  to  the  effect  that  it 
the  defendant  promised  as  agent  for  and  in  the  name  of  the 
town,  and  that  promise  is  void  as  to  the  town  for  want  o# 
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authority  in  the  agent  to  make  it,  it  became  the  individual 
promise  of  the  agent,  on  which  he  was  liable  in  this  action. 
We  do  not  see  on  principle  how  an  agent  can  be  liable  on  any 
contract  unless  there  are  apt  words  to  charge  him;  or  how  a 
promise  on  his  part  can  be  implied  unless  the  credit  was  given 
to  him.  The  authorities  are  somewhat  conflicting  as  to  the 
liability  of  an  agent  in  actions  ex  contraetu;  but  the  weight  of 
authority,  we  think,  is,  that  to  charge  an  agent  in  such  actioD 
the  credit  must  have  been  given  to  him,  or  there  must  be  an 
express  contract;  and  if  there  is  a  written  contract,  there  must 
be  apt  words  in  it  to  charge  him:  See  Story  on  Agency,  sec. 
264  a,  and  note;  Ogden  v.  Baymond,  22  Conn.  384  [58  Am.  Dec. 
429],  and  authorities  there  cited.  If  there  are  not  apt  words  to 
charge  the  agent,  and  the  credit  is  not  given  to  him,  then  he 
is  liable  only  in  an  action  ex  delicto. 

It  is  said  that  this  leads  or  may  lead  in  this  action  to  the 
conclusion  that  no  one  is  liable;  for  the  town  is  not.  This 
may  be  so.  But  we  do  not  think,  if  it  be  so,  that  it  affords  us 
a  sufficient  ground  for  holding  the  defendant  liable,  unless  his 
acts  bring  him  within  the  principles  we  herein  lay  down.  If 
the  defendant  had  stipulated  with  Lent  that  he  should  not  be 
personally  liable,  it  is  clear  that,  in  the  absence  of  fraud  on 
his  part,  no  personal  liability  would  rest  on  him. 

According  to  the  authorities  cited  by  the  appellant's  counsel, 
if  he  was  chairman  of  the  board  of  supervisors,  the  defendant 
was  a  public  agent.  The  law  raises  a  very  strong  presumption 
against  any  credit  being  given  to  a  public  agent  acting  within 
ihe  scope  of  his  authority,  and  requires  a  clear  intention  on 
his  part  to  charge  himself  to  mi^e  him  personally  liable. 
This  presumption  of  the  law  is  equivalent  to  an  implied 
agreement  that  he  shall  not  be  liable  while  acting  within  his 
authority.  If  he  acts  in  a  case  where  he  has  no  authority, 
and  fully  discloses  to  the  party  with  whom  he  is  acting  his 
want  of  authority,  or  the  want  of  authority  is  known  to  such 
party,  and  he  does  not  exact  the  individual  undertaking  of  the 
agent,  we  see  not  why  the  same  presumption  should  not  then  be 
raised  against  the  liability  of  the  agent  as  when  he  was  acting 
within  the  scope  of  his  authority.  Why  should  a  public  agent 
in  such  a  case  be  presumed  to  make  himself  personally  liable 
and  trust  to  the  government  for  remuneration  rather  than  a 
presumption  be  raised  that  the  party  with  whom  he  is  dealing 
was  to  trust  the  government  ?  Both  know  the  government  is 
not  bound;  and  if  the  party  contracting  with  the  agent  desires 
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him  to  be  personally  bound,  it  appears  to  us  not  unreasonable 
thai  he  should  so  expressly  stipulate. 

The  instruction  was  erroneous,  because  the  defendant,  if  he 
Acted  as  a  public  agent,  was  not  ex  neeesritate  liable  by  reason 
€4  transcending  his  authority,  under  the  circumstances  of  this 
nase,  either  in  an  action  ex  ayniractxk  or  ex  delicto. 

We  think,  also,  the  admissions  of  Lent,  made  before  the 
assignment  of  this  claim,  should  have  been  received  in  evi- 
dence. 

After  a  careful  examination  of  the  testimony,  we  do  not 
find  any  evidence  that  Lent  ever  notified  the  defendant  that 
he  had,  in  pursuance  of  the  alleged  agreement,  enlisted  and 
credited  himself  to  the  town,  or  that  the  defendant,  for  at 
least  six  months  after  the  enlistment,  knew  of  such  credit. 
Such  notice  should  have  been  given  within  a  reasonable  time 
after  the  enlistment,  or  the  defendant  might  have  regarded 
the  contract  as  broken  on  the  part  of  Lent,  and  no  longer 
binding  on  himself!  We  doubt  whether,  for  the  want  of  such 
notice,  any  cause  of  action  whatever  was  proved  against  the 
defendant.  But  if  there  was  sufficient  testimony  to  go  to  the 
jury  (which  we  do  not  decide),  the  defendant  should  have 
been  permitted  to  show  as  a  defense  that  he  had  been  injured 
by  want  of  notice  of  the  credit  to  the  town  within  a  reasonable 
time. 

Judgment  of  the  county  court  reversed,  and  a  f^emire  de  novo 
awarded. 

Oni  Who,  wttbout  AuTBOBirr,  Assuios  to  Aor  ab  Aamn  ov  Anoihb, 
■nd  mBkm  either  a  deed  or  a  nmple  oontnet  in  the  name  of  tiie  latter,  is  not 
penonally  liaUe  on  the  covenants  in  the  deed,  or  on  tlie  promiBe  in  the  sim- 
ple contraot,  unless  it  oontain  apt  words  to  bind  him  personallj;  and  the 
only  remedy  against  him  is  an  action  on  the  case  for  falsely  assuming  author- 
ity as  agent:  Duncan  ▼.  Niits^  S3  Am.  Dec  293.  One  acting  as  agent  of 
private  person  is  held  personally  responsible  if  he  fails  to  bind  his  principal: 
Am&om  ▼.  ^eo;  77  Id.  602. 

Public  Aoxrtb  aiub  hot  PkasoiiALLT  Lzablx  ok  Gomtbaoib  Mads  vt 
TiODf  VOB  PvBUO  unless  an  intent  to  bind  themselves  is  clearly  apparentt 
Millar  V.  Ford,  60  Am.  Dec  6S7;  Sanborn  v.  Keal,  77  Id.  602;  he  is  presumed 
to  have  acted  in  his  official  capacity:  Ogden  v.  Saymond,  68  Id.  321.  Where 
a  public  agent  contracts  in  good  &ith  witii  parties  having  knowledge  of  the 
extent  of  his  authority,  or  who  have  equal  means  of  knowledge,  he  will  not 
become  individually  liable  unless  the  intent  to  incur  personal  liability  is 
dearly  expressed:  See  note  to  Duncan  v.  Nilea,  S3  Id.  296. 

Thb  rftiKCiPAL  CASi  IS  CITED  arffucudo  in  NorUi  v.  Jlenncberrp,  44  Wis. 
317,  where  it  was  held  that  an  agent  had  not  bound  himself  in  the 
tion  under  discussioo. 
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MlLWAUKEB   V.    GbOS£L 
\2L  WuoovaiH,  9iL] 

QumrANOi^  VALXDirr  or.  — Gitt  Gouvgil  or  Mxlwauxbb  sab  Powsb  io 
Pass  OitBiiiAHOi  "  to  establish  a  city  slaiig^ter-hinise,  and  to  regnlato 
the  management  of  slaughtering-houBes  and  paoldng-faoiiMs  in  the  dtj 
of  Milwaukee,  and  to  prohibit  the  sale  of  diseaaed  meat  in  said  aity." 

QuxENAirGB  WmoK  Dmlasbs  It  Uklawtol  to  SLAuaarBR  Abt  Ahdcal 
WITHIN  CoBroBATA  LmnB  of  the  oity,  except  at  the  city  »Tanghtwr» 
hoose  thereby  established,  is  not  upon  its  face  so  nnreasoaable  or  in  ra- 
•traint  of  trade  as  to  justify  the  court  in  holding  it  invalid;  and  in  the 
absence  of  proof  to  the  contraiy,  the  conrt  will  assnnie  that  the  eily 
alMighter4ioiiae  is  loomy  enough  to  aooommodate  aU  tiie  faotoherB  in  the 
eity. 

Action  for  the  violation  of  an  ordinance,  the  title  of  which 
appears  in  the  opinion.  The  first  provision  of  the  ordinance 
was  the  one  alleged  to  have  been  violated,  and  is  to  the  fol- 
lowing effect:  The  controller  of  the  city  is  directed  to  procure 
a  certain  building  and  grounds  to  be  used  as  a  slaughter- 
house, to  be  set  apart  and  designated  as  a  city  slaughter-house, 
which  all  the  butchers  in  the  city  are  to  have  the  privilege 
and  right  to  use  for  slaughtering  animals  in.  It  is  then  made 
unlawful  for  any  person  to  slaughter  or  dress  any  ammal  at 
any  other  place  within  the  city  limits. 

Jamet  O.  JenHnSj  for  the  plaintiff  in  error. 

Brown  and  Prattj  for  the  defendant  in  error. 

By  Court,  Cole,  J.  It  appears  to  us  that  many  of  the  quee- 
tions  discussed  by  the  counsel  for  the  defendant  in  error  are 
not  fairly  before  us  on  this  appeal,  and  therefore  need  not  be 
oonsidered.  On  a  reference  to  the  record,  it  will  be  seen  that 
the  ordinance  offered  in  evidence  was  objected  to  on  the 
ground  that  the  common  council  had  no  power  to  pass  it,  and 
that  the  ordinance  was  unreasonable  and  in  restraint  of  trade, 
and  void.  The  municipal  court  excluded  the  ordinance,  and 
directed  the  complaint  to  be  dismissed. 

The  ordinance  is  one  entitied  an  ordinance  **to  establish  a 
city  slaughter-house,  and  to  regulate  the  management  of 
slaughtering-houses  and  packing-houses  in  the  city  of  Mil- 
waukee, and  to  prohibit  the  sale  of  diseased  meat  in  said 
city."  The  various  sections  of  the  ordinance  relate  to  these 
subjects  mentioned  in  the  titie,  and  contain  several  provisions 
intended  to  secure  their  due  observance.  Therefore,  the  sin- 
gle question  before  us  is.  Had  the  common  council  power  to 
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pass  an  ordinance  of  this  character  for  the  location  and  man- 
agement of  slaughter-houses  within  the  city  limits?  We  think 
it  had.  Section  3,  chapter  4,  of  the  charter  declares  that  in 
addition  to  the  power  therein  vested  in  the  common  council, 
it  shall  "  have  full  power  and  authority  to  make,  enact,  ordain, 
establish,  publish,  enforce,  alter,  modify,  amend,  and  repeal 
all  such  ordinances,  rules,  and  by-laws  for  the  government 
and  good  order  of  the  city,  for  the  suppression  of  vice,  for  the 
prevention  of  crime,  and  for  the  benefit  of  the  trade,  com- 
merce, and  health  thereof,  as  they  shall  deem  expedient"; 
providing  that  such  ordinances  and  by-laws  are  not  repugnant 
to  the  constitution  and  laws  of  the  United  States  or  of  this 
state.  And  by  the  first  subdivision  of  this  section,  special 
power  was  conferred  on  the  common  council,  among  other 
tilings,  "  to  provide  for  the  abatement  and  removal  of  all  nui- 
sances under  the  ordinances  or  at  common  law  ";  and  by  the 
fifth  subdivision,  ''to  direct  the  location  and  management  of 
slaughter-houses  and  markets."  These  provisions  of  the  char- 
ter give  the  common  council  ample  authority  to  establish  city 
siaughter^iouBes  and  regulate  the  management  of  the  same. 
It  is  a  very  salutary  power  to  confer  upon  the  municipal  au- 
thorities, and  if  wisely  and  properly  exercised,  will  contribute 
greatly  to  the  due  preservation  of  the  lives  and  health  of  the 
citizens.  Nothing  is  more  common  than  such  sanitary  regu- 
lations, and  it  is  too  obvious  to  need  remark  that  such  regula* 
tions  are  of  vital  importance  in  the  preservation  of  the  public 
health  and  good  government  of  large  cities. 

It  is  conceded  in  argument  by  the  counsel  for  the  defend- 
ant that  the  charter  gives  the  common  council  authority  to 
select  any  part  of  the  city  large  enough  to  accommodate  all 
the  butchers,  and  that  it  might  make  all  proper  and  reason- 
able sanitary  rules  for  the  management  of  slaughter-houses 
after  located;  but  it  is  said  the  common  council  cannot  select 
a  spot  so  small  as  to  deprive  a  part  of  the  butchers  of  a  chance 
for  a  slaughter-house,  nor  prohibit  the  slaughtering  of  cattle 
in  places  already  established.  Whether  the  common  council 
could  prohibit  slaughter-houses  altogether  within  the  city 
limits  is  not  a  question  now  before  us.  No  such  object  is 
aimed  at  by  the  ordinance.  The  ordinance  merely  prescribes 
the  place  where  and  the  manner  in  which  the  slaughtering 
must  be  done;  and  we  cannot  assume  that  the  place  is  too 
limited  to  accommodate  all  the  butchers  of  the  city.  The 
place  selected  is  within  the  city  limits;  and  in  the  absence  of 
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all  proof  to  the  contrary,  we  muBt  presume  that  the  place  if 
a  suitable  one,  affording  reasonable  facilities  for  doing  all  the 
butchering  required  to  be  done.  At  all  events,  it  seems  im- 
possible to  say,  upon  the  face  of  the  ordinance,  that  it  is  un- 
reasonable,  or  restrains  in  an  undue  degree  a  kind  of  business 
which,  imless  properly  regulated,  may  produce  most  injurious 
effects  upon  the  public  health. 

The  judgment  of  the  municipal  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  according  to  law. 


PowsB  TO  Bbtasubh  akd  Rbqulatb  Maxketb  inolndet  power  to  pur- 
«hftS6  a  ntf,  and  erect  the  necessary  bnildings  and  stalls  upon  it^  and  when 
provided,  to  adopt  such  rules  in  regard  to  it  and  to  the  bosiness  to  be  there 
transacted  as  may  be  deemed  reasonable  and  just:  CaldweU  y.  CUijf  qfAUtm^ 
86  Am.  Dec.  282.  In  the  note  to  this  case,  the  principles  of  law  governing 
the  principal  case  are  discussed  and  affirmed.  The  principal  case  is  cited  in 
Baker  Y.  State,  54  Wis.  375,  where  the  coort  say:  "The  decisions  of  the  sa- 
preme  coort  of  the  United  States  already  dted  clearly  recognise  the  inherent 
right  of  every  state  government  within  constitational  limitations  to  regulate 
tiie  conduct  of  its  citizens  and  the  use  of  private  property  in  matters  per- 
taining to  the  public  good."  A  large  number  of  deoisians  from  state  oouti 
are  then  dted. 


State  v.  Beloit. 

[21  Wiscovsm,  2MI.J 

MaHBAMUB  will   NXVBR  IsSUI    UHUE88  THXBI  IB    BOMM  OWWHOER   OB  Oifl* 

0BR8  nr  BuKO  having  the  power,  and  whose  duty  it  iSi  to  do  the  act  te 
be  commanded  to  be  done. 
Pntaovs  EuBOTSD  to  Omcs  Who  hats  Failid  to  Qualdt,  oe  to 
Absuxb  in  any  way  the  fnnctiona  of  the  office,  are  in  no  sense  either  offi- 
cers dejure  or  de/ado,  and  cannot  by  numdamua  be  compelled  to  do  any 
act  pertaining  to  said  office. 

OlffAniMATf  OF   SUTKBTZBOBS  AMD   TOWIT   GlBBK   BATS  No  POWBB  TO  RlL 

Vaoahodbs  in  said  board  of  snpervisora^  where  there  is  more  than  cue 
vacancy,  under  the  statute. 

Application  for  mandamiu  requiring  the  board  of  supervi- 
sors of  the  town  of  Beloit  to  levy  a  certain  tax.  In  answer 
to  a  rule  to  show  cause  why  the  board  had  not  levied  said  tax, 
directed  to  the  chairman  of  the  board,  he  answered  that  at  the 
last  election  two  persons  had  been  elected  as  members  of  the 
board,  but  that  they  had  failed  to  qualify,  or  in  any  manner 
enter  upon  the  discharge  of  the  duties  of  that  office;  that 
oonsequently  he  was  the  only  member  of  the  board,  and  that 
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he  had  no  authority  to  levy  the  tax.    This  anfirsr  was  de- 
marred  to. 

Matt.  H.  Carpenter  J  for  the  demarrer. 
Palmer  and  Ryanj  contra. 

By  Court,  Dixon,  C.  J.  It  is  of  the  very  essence  of  this  pio- 
oeeding  that  there  be  some  officer  or  officers  in  being  having 
the  power  and  whose  daty  it  is  to  perform  the  act.  If  there 
be  no  such  officers,  it  is  obvious  that  the  writ  cannot  go,  nor 
the  mandate  of  the  coart  be  enforced.  It  is  conceded  that  the 
chairman  alone  cannot  levy  the  taxes;  but  it  is  claimed  that 
the  other  two  persons  elected,  but  who  neglected  to  qualify, 
became  supervisors  de  facto  by  virtue  of  such  election,  and  can 
be  compelled  to  act  as  such  in  the  performance  of  the  duty 
enjoined  by  the  writ.  To  this  point  the  case  of  Colee  County 
V.  AlUson,  23  111.  487,  is  cited.  That  case  holds  no  more  than 
this:  that  the  acts  of  officers  de  facto  are  valid  as  respects  the 
public  and  third  persons  having  an  interest  in  them,  and  that 
they  cannot  be  collaterally  impeached.  The  trustees  there 
elected  at  the  second  election,  though  irregularly  perhaps,  were 
held  to  be  officers  defactOy  inasmuch  as  they  had,  in  the  lan- 
guage of  the  report,  ''qualified,  and  ever  since  exercised  the 
functions  of  their  office."  That  was  sufficient,  in  the  opinion 
of  the  court,  to  show  a  valid  organization  of  the  town.  In  this 
case,  however,  the  other  two  supervisors  elected  not  only  failed 
to  qualify,  but  it  does  not  appear  that  they  have  ever  assumed 
to  act  as  such  in  any  manner  whatever.  The  statute  declares 
that  every  office  shall  become  vacant  on  the  refusal  or  neglect 
of  the  incumbent  to  take  his  oath  of  office,  or  to  give  or  renew 
his  official  bond,  or  to  deposit  such  oath  or  bond  within  the 
time  prescribed  by  law:  R.  S.,  c.  14,  sec.  2.  The  other  two 
persons  elected  are  therefore  neither  supervisors  dejure  nor  de 
facto;  and  the  offices  are  vacant  It  is  likewise  insisted  that 
under  section  68,  chapter  15,  Revised  Statutes,  as  amended  by 
chapter  70,  Laws  of  1861,  the  chairman,  together  with  the  town 
clerk,  has  the  power  to  fill  the  vacancies,  and  that  it  is  the 
duty  of  the  chairman  to  see  that  the  offices  are  so  filled,  in- 
stead  of  answering  that  they  are  vacant.  The  statute  does 
not  authorize  the  filling  of  the  offices  by  such  appointment 
when  there  is  more  than  one  vacancy.  The  language  is,  that 
*the  remaining  supervisors,  together  with  the  town  clerk,  shall 
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haye  power''  to  fill  any  vacancy  which  shall  occur  in  the  board 
of  saperviBors. 

It  is  suggested  that  the  chairman  may  call  to  his  assistance 
two  justices  of  the  peace  of  the  town,  so  as  to  constitnte  a 
board,  under  the  provisions  of  section  79,  chapter  15,  Revised 
Statutes.  The  board  thus  organized  is  an  auditing  board,  to 
acQust  accounts  payable  by  the  town,  and  has  no  power  to  peir^ 
Corm  such  general  acts  as  the  levying  of  tassi. 

Peramptory  writ  reAised* 


OASES 


SUPREME    COTJBT 


ALABAMA, 


Allbn  u  Statb. 

[10  ALAliAyA,  S84.] 

ViT  BnMLABT. — Wh«re  defendant  propoeee  to  »  iemat  tiiaA  ih&j  nb  the 
ottoe  of  tile  letter's  employer,  and  the  serraat  oommnnioatee  thia  fact  te 
hie  employer,  itho  informs  the  police,  and  where  the  employer,  aotiag 
under  the  advice  of  the  police,  furnishes  the  seryant  with  a  key  to  hia 
effioei,  by  means  of  which,  at  an  appointed  night,  the  servant  nnlooks  the 
office  door,  and  together  with  the  defendant  enters  the  room,  where  tiiey 
are  anested,  the  defendant  is  not  guilty  of  burglary. 

DmuaQX  ot  PBisomB  bt  BuraxMM  Cocwt,  — Where  the  reeord  sets  o«t 
all  the  evidenoe  against  the  aoooaed,  and  it  appears  therefrom  that  be 
eannot  be  conyicted  on  the  indictment  of  any  offense^  the  ooort  under 
the  statate  will  reverse  the  judgment  of  oonviction  against  him,  aad 
his  discharge  from  custody. 


iHDionoBirr  for  borglaiy.  The  facts  upon  which  the  charge 
was  founded  were  as  follows:  Leander  Watkins  testified  that 
about  two  months  before  the  alleged  breaking,  the  accused, 
Allen,  proposed  to  him  to  rob  Mr.  Lyons's  office.  Allen  pro- 
posed that  Watkins  procure  employment  with  Lyons  as  a  ser- 
vant, and  at  the  first  opportunity  steal  his  pants,  and  bom 
the  pockets  procure  the  keys  of  his  office  and  safe;  that  by 
this  means  they  would  then  enter  Lyons's  office,  open  his  safe, 
procure  what  money  there  was  in  it,  return  the  keys  to  the 
pants  pocket  and  the  pants  to  Lyons's  room  before  he  awoke. 
Watkins  disclosed  this  plot  to  his  employer,  and  the  latter 
communicated  it  to  Lyons,  who  informed  the  chief  of  the 
police  department  of  the  matter.  The  chief  sent  for  Watkins, 
«nd  in  the  interview  told  him  to  keep  in  with  Allen,  and  if  he 
proposed  the  matter  again,  to  inform  him  (the  ohief )  of  it 

477 


478  Allen  v.  State.  [Alabama, 

After  this  the  chief  advised  Lyons  to  take  Watkins  into  his 
employ  and  to  give  him  every  chance  to  get  the  keys.  Wat- 
kins  afterwards  came  to  Lyons  seeking  employment,  sajring 
that  Allen  had  directed  him  to  try  and  secure  such  service; 
that  he  had  spoken  to  the  chief  of  police  about  the  matter, 
and  that  he  had  told  him  it  was  all  right,  and  that  he  was 
going  to  follow  instructions.  Lyons  took  Watkins  into  his  em- 
ploy as  a  domestic  servant,  but  gave  him  no  XK>nnection  with 
the  office.  For  some  time  after  this  Allen  was  absent  from 
the  city,  and  Watkins's  numerous  efforts  to  meet  him  at  his 
home  were  unsuccessful.  After  Allen's  return  Watkins  had 
an  interview  with  him,  and  a  certain  Friday  night  was  ar- 
ranged for  the  entry  of  Lyons's  office.  Lyons  gave  the  chief 
of  police  one  of  the  keys  to  his  office,  and  to  Watkins  another 
key  and  his  pants.  The  police  were  informed,  and  the  office 
watched.  Watkins  went  that  night  to  Allen's  house,  awakened 
him,  and  together  they  went  to  Lyons's  office,  but  there  being 
a  number  of  people  stirring,  Allen  was  afraid,  and  they  passed 
on.  They  returned  at  a  much  later  hour,  but  seeing  a  man, 
Allen  refused  to  do  anything.  The  next  day  the  chief  received 
a  note  from  Lyons  saying  that  all  was  arranged  for  that  night, 
and  to  have  his  officers  ready  to  make  arrests.  Lyons  gave 
Watkins  the  key  to  the  office  and  his  pants  again,  also  his 
gold  watch  and  the  keys  to  his  safes,  telling  him  that  he  had 
got  everything  fixed.  He  gave  the  other  key  to  the  chief. 
Watkins  took  the  keys,  pants,  and  watch,  and  went  to  Allen's 
house.  After  repeated  calls,  Allen,  who  was  asleep,  was  awak- 
ened, and  Watkins  went  in.  They  left  Lyons's  watch  and  pan- 
taloons at  Allen's  house,  took  two  carpet-bags,  and  started  for 
Lyons's  office.  The  key  was  given  to  Allen,  and  he  put  it  in 
the  door,  and  Watkins  testified  that  he  thought  that  he  turned 
the  bolt  in  the  lock,  but  that  he  did  not  open  the  door  or  go 
in,  and  that  they  both  walked  down  the  street,  leaving  the  key 
in  the  door.  A  short  time  after  they  returned,  and  Allen  sat 
down  on  the  steps  near  the  office;  presently  he  proposed  that 
they  enter,  and  Watkins  turned  the  key,  calling  Allen  to  fol- 
low, which  he  did.  After  they  entered  Allen  lit  a  match,  and 
looked  to  see  if  any  one  was  in  the  office.  Watkins  went  to 
the  back  door  and  unlocked  it  with  a  key  sticking  in  the  lock. 
He  then  took  out  the  two  keys  which  Lyons  had  given  him  as 
the  keys  of  the  safes,  and  gave  one  to  Allen;  with  the  other  he 
endeavored  to  unlock  first  one  safe  and  then  the  other,  with- 
out success,  and  while  looking  around  the  police  entered  and 
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arrested  them  both.  Allen  did  not  use  the  safe  key  given 
him,  nor  did  he  go  near  the  safes;  he  had  stolen  nothing,  and 
carried  no  arms  or  dark  lantern.  The  court  charged  the  jury 
that  if  they  believed  the  above  facts  they  should  find  the  de- 
fendant guilty.    Defendant  now  alleges  this  charge  as  error. 

Morse^  for  the  defendant. 
Sanford,  attamey-generalj  contra. 

By  Court,  Byrd,  J.  It  is  unnecessary  to  notice  all  the  ques- 
tions discussed  in  the  voluminous  brief  of  the  counsel.  We 
are  satisfied  the  prisoner  is  not  guilty  of  the  offense  charged 
in  the  indictment  upon  the  evidence  set  out  in  the  bill  of  ex- 
ceptions. It  is  difficult  to  conceive  how  a  person  can  be  guilty 
of  burglary  who  enters  a  house  with  a  key  voluntarily  fur- 
nished him  by  the  owner  to  enter,  knowing  at  the  time  that 
the  person  wishes  to  enter  to  steal.  It  is,  in  effect,  a  consent 
to  the  entry  by  such  person,  and  is  not  even  a  trespass. 

The  witness  Watkins  was  the  servant  and  agent  of  the 
owner  of  the  house  in  this  transaction;  and  in  this  case,  what- 
ever the  agent  did  in  conformity  to  his  instructions  and  gen- 
eral authority  must  be  treated  as  done  by  his  principal.  If, 
then,  the  owner  of  the  house  had  been  in  the  place  of  Watkins, 
and  had  done  what  the  latter  did  to  get  the  prisoner  into  the 
house,  certainly  such  an  entry  would  not  have  been  a  tres- 
pass, much  less  a  burglary. 

The  prisoner  put  the  key  in  the  door,  and,  as  the  witness 
Watkins  "  thought,  turned  the  bolt  of  the  lock."  But  his  evi- 
dence shows  that,  soon  afterwards,  the  witness  himself  turned 
the  bolt,  and  called  to  Allen  ''  to  come  on,"  and  he  followed 
the  witness  into  the  house;  and  as  he  did  so  without  any 
breaking,  actual  or  constructive,  he  was  not  guilty  of  burglary, 
however  felonious  may  have  been  his  intent  in  entering:  1 
Hale's  P.  C.  553, 554.  It  is  somewhat  like  a  man  being  robbed 
by  his  own  consent,  although  the  supposed  robbers  did  not 
know  of  the  consent:  Reane^a  CasCj  2  East's  Crim.  Law,  734; 
McDanUVs  Case,  Fost  121. 

But  the  following  authorities  are  more  in  point  to  this  case: 
1  Bishop's  Crim.  Law,  sec.  570  (344);  Eggintan^a  Com,  2  East's 
Crim.  Law,  666;  Regina  v.  Johnson^  1  Car.  &  M.  218,  41  Eng. 
Com.  L.  123.  These  cases  are  very  much  like  this,  and  the 
principles  announced  are  applicable  to  the  facts  presented  by 
the  record  before  us.  Allen  neither  opened  the  door  nor  en- 
tered the  house,  until  he  was  invited  to  do  so  by  the  servant 
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of  the  owner;  and  he  did  no  act,  befixre  or  after  he  entered, 
which  by  our  Uiw  is  puniflhable  ciiminally,  so  £eir  as  the  e^i* 
dence  discloses;  but  this  does  not  lessen  the  moral  depravilf 
of  his  conduct.  After  he  entered,  it  seems  that  he  had  not 
the  courage  even  to  attempt  the  accomplishment  of  his  intent, 
and  left  it  to  be  done  by  his  comrade  and  instigator,  Watkins, 
his  supposed  accomplice. 

In  the  case  of  Begina  y.  Johnaonj  tupra,  it  appears  that  one 
Cole,  who  was  groom  to  Mr.  Drake,  met  witii  the  prisoner 
Jones,  and  they  entered  into  conversation  about  the  badness 
of  trade;  and  Jones  said  that  he  would  not  blame  anybody 
who  would  rob  another  in  these  hard  times,  and  asked  Cole 
where  his  master  kept  his  plate;  and  being  told,  said  that  if 
he  would  let  him  into  the  house,  he  would  give  him  five  hun- 
dred pounds.  They  agreed  to  meet  again.  Cole  immediately 
told  a  policeman  what  had  passed,  and,  his  master  being  out 
of  town,  agreed  to  act  under  the  directions  of  the  police,  in 
order  to  detect  the  prisoner  Jones.  Cole,  Jones,  and  Johnson 
met,  and  it  was  arranged  that  Cole  should  get  the  servants 
out  of  the  way,  and  admit  the  two  prisoners.  In  the  mean 
time  several  policemen  were  secreted  in  the  house.  Cole  went 
and  fetched  Johnson  to  the  house  at  night,  and  lifted  the  latch 
of  the  stable-yard  door,  and  a  little  gate,  and  also  the  kitchen 
door,  and  let  Johnson  in,  and  followed  him  into  the  back 
kitchen.  Johnson  then  went  up-stairs,  and  as  he  was  about 
to  open  the  door  of  the  room,  in  which  the  iron-chest  was  de- 
posited, the  police  seized  him  before  he  had  done  an}rthing; 
and  soon  after  Cole  brought  in  the  other  prisoner  in  the  same 
way,  who  went  into  the  back  kitchen,  and  took  from  it  the 
plate-basket  containing  the  articles  of  plate  mentioned  in  the 
indictment. 

Maule,  J.,  in  summing  up,  Rolfe,  B.,  being  present,  said: 
*'  It  appears  to  me  that,  on  the  present  occasion,  according  to 
the  evidence,  there  was  no  such  breaking  as  to  constitute  the 
crime  of  burglary.  Cole,  the  groom,  it  is  true,  appeared  to 
concur  with  the  prisoners  in  the  commission  of  the  ofbnse. 
But  in  fact  he  did  not  really  concur  with  them;  and  he,  act- 
ing under  the  directions  of  the  police,  must  be  taken  to  have 
been  acting  under  the  directions  of  Mr.  Drake,  the  prosecu- 
tor.'^ And  it  was  held  that  neither  Johnson  nor  Jones  was 
guilty  of  burglary.  This  case  is  stronger  in  this,  that  here 
the  owner  actually  gave  the  instructions  to  the  servant,  as  also 
did  the  chief  of  police  in  part 
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In  Egginton^a  CcLse,  supra,  the  prisoners  applied  to  a  ser- 
vant of  one  Bonlton  to  aid  them  in  robbing  tbe  boose  of  his 
employer.  The  servant  consented,  and  immediately  gave  in- 
formation to  Boulton;  and  be  consented  that  tbe  servant  might 
carry  on  the  busines8|  and  be  (Boolton)  would  bear  him  harm- 
less. The  prisoners  went  at  night,  and  the  servant  opened  the 
door  in  the  front  yard.  The  prisoners  entered  the  rooms  where 
the  plated  business  was  carried  on,  and  bolted  the  door;  and 
then  broke  open  the  counting-house,  which  was  locked,  and 
the  desks,  which  were  also  locked,  and  took  from  thence  the 
ingots  of  silver  guineas.  They  then  went  to  the  story  above, 
into  a  room  where  the  plated  business  was  carried  on,  and 
broke  the  door  open,  and  took  from  thence  a  quantity  of  silver, 
and  returned  down-stairs,  when  one  of  them  unbolted  the  door 
at  the  bottom  of  the  stairs,  which  had  been  bolted  on  their 
going  in,  and  went  into  the  middle  yard,  where  all  but  one 
were  arrested  by  the  persons  placed  to  watch  them.  ^^On  this 
case,  two  points  were  made  for  the  prisoner:  1.  That  no 
felony  was  proved,  as  the  whole  was  done  with  the  knowledge 
and  assent  of  Mr.  Boulton,  and  that  the  acts  of  Phillips  (the 
servant)  were  his  acts;  2.  That  if  the  facts  proved  amounted 
to  a  felony,  it  was  but  a  simple  larceny,  as  the  building  broke 
into  was  not  the  dwelling-house  of  any  of  the  persons  whose 
house  it  was  charged  to  be;  and  that  there  was  no  breaking, 
the  door  being  left  open.  After  conviction  the  case  was  argued 
before  all  the  judges  in  the  exchequer  chamber;  and  for  the 
reasons  above  stated,  all  the  judges  agreed  that  the  prisoners 
were  not  guilty  of  the  burglary." 

It  will  be  seen  that  one  of  the  reasons,  and  the  first  assigned, 
was,  that  no  felony  was  proved,  as  the  whole  was  done  with 
the  knowledge  and  assent  of  Mr.  Boulton,  and  that  the  acts 
of  Phillips  were  his  acts. 

The  record  in  this  case  shows  that  the  only  witnesses  who 
were  present  at  the  time  of  the  entry  of  the  prisoner  into  the 
office  on  the  night  of  the  9th  of  June,  1866^  were  examined  on 
the  trial,  and  that  all  of  their  evidence  "in  relation  to  the 
alleged  breaking  and  entering  the  office  of  Samuel  Lyons"  is 
set  out  in  the  bill  of  exceptions;  and  as  that  evidence  clearly 
shows  that  the  prisoner  cannot  be  convicted  on  the  indictment, 
or  of  any  other  offense  under  the  law  as  herein  announced,  we 
deem  it  our  duty  upon  this  record,  and  the  authority  conferred 
on  this  court  by  section  766  of  the  Penal  Code,  to  reverse  the 
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judgment  of  the  court  below,  and  order  the  discharge  of  the 
prisoner  from  custody  upon  the  indictment  in  this  cause. 


Emtbt  bt  Ck>iisiVT  or  Owner  n  not  BiTBaLAKT.  The  law  raUtliig  t» 
burglary  a«  laid  down  in  the  principal  case  appears  to  be  well  eettled.  Tlw 
wiee  are  nnanimona  in  holding  that  where  a  servant^  to  whom  a  ■eheme  of 
robbing  his  master's  house  has  been  proposed,  oommnnicates  the  plan  ts 
his  master  or  the  police,  and  while  he  appears  to  be  confederating  with  the 
thieves  is  acting  nnder  the  advice  and  with  the  knowledge  and  sanction  of 
the  master  and  police,  and  lets  the  thieves  into  his  master's  house  by  opea- 
ing  or  unlocking  the  door,  this  entry  of  the  guilty  ones  is  not  burglary, 
whether  they  steal  anything  after  they  enter  or  not.  In  speaking  of  this 
question,  Mr.  Bishop  says:  "A  conmum  case  is,  where  burglars,  intending 
to  break  into  a  house  and  steal,  tempt  the  occupant's  servant  to  assist  then, 
and  after  communicating  the  fact  to  his  master,  he  is  anthorixed  to  join  them 
in  appearance.  For  what  the  burglars  personally  do  under  such  an  arrange- 
ment, they  are,  by  all  opinions,  responsible;  but  the  ^^^g^'«^  doctrine  seems 
to  be,  that  if  the  servant  opens  the  door  while  they  enter,  they  are  nd 
guilty  of  a  breaking.  In  principle  probably  they  are  not,  if  the  servant  is 
to  be  deemed  the  master's  agent,  not  theirs,  in  opening  the  door  ":  1  Bishop's 
Grim.  Law,  sec  262.  To  the  same  effect  is  Wharton:  ''If  a  servant  with  his 
master's  assent  pretend  to  sgree  with  a  robber,  and  open  the  door  and  let  tiks 
latter  in,  this,  as  has  been  already  seen,  is  no  burglary  ":  1  Wharton's  Griak 
Law,  sec  770.  This  question  is  discussed  in  2  East's  P.  0.,  with  results  the 
same  as  above,  at  pages  486,  41H,  and  666.  This  doctrine  is  maintained  in 
Speiden  v.  ifffafe,  3  Tex.  App.  156;  Begma  v.  Johimm,  1  Oar.  ft  M.  218;  Et^ 
V.  EffghUon,  2  Bos.  ft  P.  608;  a  0.,  2  Leach  Oss.  in  0.  L.  918;  Oig  v.  Doa- 
fieffy,  2  Biarsh.  671;  S.  0.,  Boss,  ft  R.  0.  0.  310. 

The  state  of  the  law  upon  this  question  cannot  be  more  clearly  presented 
than  by  quoting  in  extenao  from  a  very  recent  case,  in  which  former  adjudi- 
oations  upon  it  are  discussed.  The  court  say:  ''The  last,  and  in  our  estima- 
tion the  most  important,  proposition  to  be  considered  is,  whether  or  not  the 
evidence  is  sufficient  to  warrant  the  verdict  and  judgment,  when  applied  te 
the  law  applicable  to  the  case  As  disclosed  in  the  record,  the  facts  are  sub- 
stantially as  follows:  Pinkerton's  detective  agency,  at  Chicago,  Illinois,  ob- 
tained, by  some  means,  a  number  of  letters  and  postal-cards  written  by  the 
defendant  from  Dallas  to  a  friend  in  Chicago,  urging  him  to  come  to  Dallas 
and  join  him  in  breaking  into  and  robbing  some  of  the  banks  in  the  latter 
dty.  It  appears  that  Pinkerton  forwarded  these  letters  to  John  Kerr,  a 
banker  of  Dallas,  who  immediately  called  a  meeting  of  the  bankers  of  1^ 
city,  and  submitted  the  matter  to  them.  The  result  of  the  meeting  was,  thai 
the  bankers  requested  Pinkerton  to  send  a  detective  to  Dallas  to  work  up 
the  case.  Deroso,  a  sergeant  of  Pinkerton's  force,  came,  and  after  an  inter- 
view with  the  bankers,  sent  back  to  Chicago  for  Wood  and  McGuire,  tw« 
detective  aids,  who  were  to  represent  themselves  to  the  defendant  as  profee- 
rional  burglars,  and  induce  him  to  enter  some  bank  building  in  the  ni^^ 
time,  when  they  would  procure  his  arrest.  After  the  arrival  of  Wood  and 
McGuire  they  set  to  work  to  carry  out  this  plan,  keeping  in  constant  com- 
munication with  Deroso,  and  through  him  with  the  backers,  who  were  kepfc 
constantly  informed  as  to  the  plans  and  movements  of  the  parties.  Finally, 
it  was  agreed  on  all  hands  that  the  banking-house  of  Adams  and  Leonard 
should  be  broken  into  on  Sunday  night.    Adams  and  Leonard  agreed  to  tht 
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umngnaieatf  and  the  detoetiTos  were  in  the  adTentorei  workmg  in  their  em- 
ploy. Pnnaant  to  the  plan  agreed  upon,  I>eroBo,  Hereford,  a  depnty  sheriff 
of  Dallae  Coonty,  a  Mr.  Hixon,  United  Statee  deputy  marshal,  and  another 
party,  entered  and  took  possession  of  the  bank  during  the  daytime,  about 
two  or  three  o'clock  on  Sunday,  to  remain  therein  until  the  burglary  was 
effected  and  the  defendant  waa  airested.  About  one  o'clock  at  night  the 
back  door  of  the  bank  was  forced  open  by  the  two  detectives,  Wood  and 
McGuire,  who  came  in,  spoke  to  the  concealed  parties,  and  went  into  the 
vault;  when,  after  remaining  about  an  hour,  Wood  went  out,  told  Speiden 
(the  defendant)  they  wanted  more  help,  and  returned  in  a  short  time;  and 
coming  in,  closed  the  door  after  him.  In  a  minute  or  two  Speiden  came  in 
aad  closed  the  door,  when  the  officers  arrested  him. 

"Kow,  as  to  the  law  of  the  case:  to  our  minds,  it  is  clear  that  Deroeo  and 
the  other  detectives  were  the  servants  and  agents  of  Adams  and  Leonard, 
and  had  fuU  authority  to  consent  to  defendant's  entry  into  the  bank,  and  that 
his  entry  was  not  only  with  their  consent^  but  at  their  solicitation.  The 
case  is  somewhat  like  that  of  a  man  being  robbed  by  his  own  consent,  although 
the  supposed  robbers  did  not  know  of  his  consent:  ReaM*9  Ca»e,  2  East's  Grim. 
Law,  734;  MeDankCM  Case,  Foct.  121.  Li  Tennessee,  where  the  prisoner 
had  arranged  with  a  negro  during  the  days  of  slavery  to  steal  him,  and  the 
n^gro  informed  his  master,  who  told  him  to  carry  out  the  agreement  between 
the  prisoner  and  himself,  which  was  done,  and  the  prisoner  was  arrested 
in  the  act»  it  was  held  that  to  constitute  larceny  of  a  slave  it  must  appear  that 
the  aocosed  had  possession  of  the  slave,  and  that  the  possession  was  obtained 
without  the  oonsent  of  the  owner:  Kemp  v.  State,  11  Humph.  320."  The 
court  then  comment  upon  and  quote  from  Bishop's  Grim.  Law,  EggirUotCe 
Cam,  2  East's  Grim.  Law,  666^  and  our  principal  case.  They  also  cite 
Wharton's  Grim.  Law,  sec.  1540,  and  Roscoe's  Grim.  Ev.  345.  They 
then  conclude:  ''In  the  ease  at  bar,  the  detectives  cannot  be  considered  in 
any  other  light  than  as  the  servants  and  agents  of  Adams  and  Leonard. 
They,  the  detectives,  had  the  legal  occupancy  and  control  of  the  bank;  two 
of  them  made  arrangements  with  defendant  to  enter  it,  and  defendant,  when 
arrested,  had  entered  the  bank  at  the  solicitation  of  those  detectives,  who 
were  rightfully  in  possession,  with  the  consent  of  the  owners.  This  cannot 
be  burglary  in  contemplation  of  law,  however  much  the  defendant  was  guilty 
in  purpose  and  intent ":  Speiden  v.  State,  3  Tex.  App.  156>159.  In  the  case 
of  Regina  v.  Johnson,  1  Gar.  &  M.  218,  equally  strong  language  is  used. 
Manle,  J.,  in  summing  up,  Bolfe^  B.,  being  present^  said:  "It  appears  to  me 
that  on  the  present  occasion,  according  to  the  evidence,  there  waa  no  such 
breaking  as  to  constitute  the  crime  of  burglary.  Gole,  the  groom,  it  is  true, 
appeared  to  concur  with  the  prisoners  in  the  commission  of  the  offense.  But 
in  fact  he  did  not  really  concur  with  them;  and  he,  acting  under  the  direc- 
tions of  the  police,  must  be  taken  to  have  been  acting  under  the  directiona  of 
Mr.  Drake  [Gole's  master],  the  prosecutor.  Under  the  oircnmstanoes  of  this 
case,  the  prisoners  went  in  at  a  door  which,  as  it  seems  to  me,  waa  lawfully 
open.  Therefore  neither  of  them  waa  guilty  of  burglary."  In  a  recent  Gali- 
f  omia  case,  one  Pamell  entered  into  a  plan  in  which  a  man  named  GoUins  pro- 
posed to  him  to  rob  a  house.  FazneU  communicated  the  plan  to  the  police, 
who  arranged  a  scheme  for  the  capture  of  the  proposed  thief,  and  upon  aa 
agreed  night  Pamell  entered  the  house,  secured  some  marked  coins,  and  de- 
livered it  to  the  duped  man  who  waa  awaiting  him,  who  waa  immediately 
arrested.  The  court  held  that  the  accused  could  not  be  convicted  as  being 
privy  to  burglary,  as  no  burglary  had  been  committed:  People  ▼.  OoUhu,  68 
GaL  185. 
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Watson  and  "Wife  v.  Stonr. 

140  Alabama,  4ftLl 
Wraoni  Box  of  Excxptioits  ib  DKraonvx,  ir  Ebbob  OcxicnAiinBD  ov  Af> 
PXABS  UFOK  Facb  OF  Dbcbxb,  the  oomrt  will  proceed  to  reyiew  tlio  cam 
under  the  Alabama  statate. 

OVABDIAH    REGKiyiNO    GOKFEDBBATB    MONXT    ANB    PUB0HA8IHO    COITISD- 

xbatb  Bohds,  with  the  funds  of  hia  ward,  in  good  faith,  and  in  accord- 
ance with  an  act  of  the  legialatare  of  the  state  of  Alahama,  dnring  the 
war,  is  entitled  to  credit  in  his  aooonnt  for  money  invested  in  said  bond^ 
and  regularly  receired  in  payment  before  the  restoration  of  the  anthon^ 
of  the  United  States. 
EnsTEMCB  OF  Stats  of  Alabama  as  Mxmbeb  of  Fbdb&al  Unoir  wai 
NOT  Destroyed  by  the  passage  of  the  ordinance  of  secession. 

OOYBBNHXirT   OF    StATX    OF    ALABAMA    DUBIiro    WaB    ANB    WHILX    UVSBB 

Control  of  Confkdebaot  was  de  facto.  There  was  an  exercise  of 
every  function  of  government,  and  it  was  actual  in  the  complete  exor- 
cise of  all  its  powers. 

Lboislativx  Acts  of  Stats  of  Alabama  while  That  Statb  was  Mxm- 
beb OF  Confederaot  were  binding  upon  its  citizens,  and  will  protect 
those  who  acted  in  conformity  to  them;  and  such  acts  will  be  enforced 
by  the  United  States  after  tiie  restoration  of  its  authority,  although 
they  were  repugnant  to  the  policy  of  its  laws. 

Lboiblative  Aots  of  ds  Facto  Government  abs  Valid,  so  Fab  as  Thet 
ABE  Executed  or  have  had  operation,  even  though  its  wrongful  exist- 
ence be  afterwards  decided  or  ascertained.  All  executed  acts  of  a  <ii 
faUo  government  stand  on  as  firm  a  basis  as  if  done  by  a  dejure  gofvm- 
meut. 

This  case  arose  upon  the  final  settlement  of  Stone's  ac- 
counts as  guardian  of  Miss  Merrether,  now  the  ?dfe  of  Watson* 
The  opinion  states  the  case. 

Riee,  Semptcj  and  Oddthtoaitej  for  the  appellants. 

Watts  and  2Voy,  and  Clementi  and  WiUiamsonj  for  the  ap- 
pellee. 

67  Court,  A.  J.  Walkbb,  C.  J.  The  paper  which  was  prob- 
ably considered  as  a  bill  of  exceptions  cannot  be  regarded  as 
such.  That  does  not,  however,  affect  the  merits  of  the  case; 
for  the  questions  upon  which  the  rights  of  the  parties  depend 
are  presented  in  a  revisable  form  in  the  decree  of  the  court: 
Session  Acts  1867-58,  p.  244. 

Making  reasonable  intendments  in  favor  of  the  correctness 
of  the  decree,  we  find  firom  it  that  the  appellee,  the  guardian 
of  Mrs.  Watson  (then  a  minor),  on  the  24th  of  June,  1863,  in- 
vested four  thousand  dollars  of  his  ward's  funds  in  confederate 
eight-per-cent  bonds;  that  he  reported  such  investment  to  the 
court  within  sixty  days;  and  that  he  is  credited  with  the 
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amount  actually  and  bona  fide  paid  for  thoee  bonds.  We 
forthor  find  that  the  guardian  had  on  hand,  at  the  close  of  the 
war,  eighteen  hundred  dollars  in  confederate  treasury  notes, 
receiyed  during  the  war,  and  after  the  9th  of  November,  1861, 
in  payment  of  debts  due  him  in  his  trust  capacity;  and  that 
there  does  not  appear  to  have  been  either  bad  faith  in  its 
receipt  or  negligence  in  its  retention.  The  question  of  this 
case  is,  whether  the  allowance  of  these  two  credits  was  proper; 
and  the  determination  of  this  question  depends  upon  the 
validity  of  acts  done  in  pursuance  of  the  third  and  fourth 
sections  of  the  act  of  the  9th  of  November,  1861,  entitled  '^An 
act  to  authorize  executors,  administrators,  guardians,  and 
trustees  to  make  loans  to  the  Confederate  States,  and  to  pur- 
chase, and  receive  in  payment  of  debts  due  them,  bonds  and 
treasury  notes  of  the  Confederate  States,  or  of  the  state  of 
Alabama,  and  coupons  which  are  due  on  bonds  of  the  Con- 
federate States  and  of  said  state."  Those  sections  are  as  fol- 
lows:— 

"All  guardians,  executors,  administrators,  and  trustees  may 
purchase  bonds  of  the  Confederate  States,  or  of  the  state  of 
Alabama,  for  the  estates  they  respectively  represent,  and  may 
receive  in  payment  of  any  debts  due  them  as  such  or  due  the 
estates  they  respectively  represent,  the  treasury  notes  of  said 
Confederate  States  and  of  said  state,  the  bonds  of  said  Confed- 
erate States  and  of  said  state,  and  coupons  which  are  due  on 
bonds  of  said  Confederate  States  and  of  said  state."  '^  All  bonds 
purchased  or  received  as  aforesaid  shall  be  credited  to  the  guar- 
dian, executor,  administrator,  or  trustee  at  the  amount  actually 
and  bona  fide  paid  for  them,  or  at  which  they  shall  be  boTia  fide 
received  in  payment;  and  all  bonds  so  purchased  or  received 
shall  be  reported  by  the  executor,  administrator,  guardian,  or 
trustee  to  the  court  having  jurisprudence  [jurisdiction]  of  the 
estate  he  represents  within  sixty  days  after  the  purchase  or 
receipt  in  payment  of  the  same,  unless  good  cause  shall  be 
shown  to  the  court  for  not  making  the  report  within  that  time, 
or  they  shall  not  be  so  credited." 

We  decide,  that  under  principles  of  law  which  now  pre- 
vail, and  are  cognizable  by  the  present  courts  of  this  state, 
guardians  are  justified  in  having  yielded  obedience  before 
the  restoration  of  the  authority  of  the  United  States  to  the 
laws  above  quoted,  and  that  they  are  entitled  to  credits  for 
investments  made  and  money  received  before  that  time  under 
such  law. 
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One  argument  against  our  decision  is,  that  in  the  eye  of 
a  tribunal  acting,  as  this  does,  in  subordination  to  the  consti- 
tution of  the  United  States,  and  in  recognition  of  its  authority, 
the  existence  of  the  state  of  Alabama,  and  of  consequence,  its 
legislative  authority,  must  be  deemed  to  haye  ceased  when  the 
ordinance  of  secession  was  passed,  and  the  relation  of  the  state 
to  the  federal  government  repudiated,  and  its  oflScers  sworn 
to  support  the  constitution  of  another  and  hostile  organisa- 
tion, and  the  state  itself  placed  in  warlike  antagonism  to  the 
United  States. 

We  cannot  subscribe  to  the  doctrine  that  the  existence  of 
the  state  as  a  member  of  the  federal  Union  was  destroyed. 
The  acts  of  Congress  pending  the  late  war,  and  the  proclama- 
tions from  the  President,  very  clearly  recognized  the  continu- 
ance of  the  state.  The  present  President  of  the  United  States, 
in  his  proclamation  of  the  21st  of  June,  1865,  in  which  he 
appointed  a  provisional  governor  of  the  state,  and  authorized 
the  formation  of  a  regular  state  government,  very  distinctly 
recognizes  the  existence  of  the  state,  but  assumes  that  the 
people  were  deprived  of  a  legitimate  government.  He  there- 
fore by  his  proclamation  initiates  the  movement  by  which  a 
legitimate  government  for  a  subsisting  state  could  be  estab- 
lished by  the  people  thereof.  The  movement  thus  initiated 
was  carried  out  by  the  provisional  governor  to  its  consum- 
mation, in  the  formation  of  a  constitution  and  the  election 
of  a  full  corps  of  state  officers,  including  the  judges  of  this 
court. 

The  orders  and  rules  in  pursuance  of  which  the  people 
formed  the  present  state  government  can  only  be  deduced 
from  the  authority  of  the  President,  as  commander-in-chief  of 
the  army  and  navy,  to  secure  a  republication  government  to 
an  existing  state,  whose  people  had  overthrown  legitimate 
government,  and  were  conquered  by  the  United  States.  If 
the  state  had  been  reduced  to  the  condition  of  a  foreign  coun- 
try, conquered  by  the  military  power  of  the  United  States,  it 
would  scarcely  be  contended  that  the  President's  authority 
was  equal  to  the  task  which  he  undertook  and  executed. 
Therefore,  the  proposition  that  the  existence  of  the  state  never 
ceased  is  at  the  foundation  of  the  series  of  events  which  re- 
sulted in  the  bestowment  of  the  judicial  authority  we  exercise. 
An  estoppel  is  upon  the  mouth  of  every  officer  of  the  state  of 
Alabama  from  denying  the  continued  existence  of  the  state  as 
a  member  of  the  federal  Union. 
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Whether  the  goyemment  of  the  state  was  a  de  jure  govem- 
ment,  whose  acts,  so  far  as  they  conflicted  with  the  constitu- 
tion, or  were  hostile  to  the  United  States,  were  void,  it  is 
unnecessary  here  to  decide.  It  is  sufficient  for  the  purposes 
«f  this  case  to  ascertain  that  there  was  a  de  facto  government; 
and  we  proceed  to  submit  the  arguments  in  support  of  that 
position. 

The  condition  of  the  state  during  the  war  was  this:  it  ex- 
isted, but  its  government  was  not  in  harmony  with  the  con- 
stitution of  the  United  States,  and  was  in  actual  hostility  to 
H.  There  was  an  exercise  of  every  function  of  government. 
There  was  an  actual  government  for  every  purpose  in  the 
complete  exercise  of  all  its  powers.  It  is  so  plain,  upon  the 
authority  of  the  writers  on  international  law,  that  this  govern- 
ment was  a  government  defadOj  that  it  seems  unnecessary  to 
cite  authorities,  or  consume  time  in  support  of  the  proposition. 
A  different  conclusion  would  open  a  Pandora's  box  of  evils  to 
go  forth  and  add  to  those  already  resting  upon  us.  The  state 
existed;  there  was  a  government  of  the  state  which,  though 
not  acting  in  subordination  to  the  constitution  of  the  United 
States,  was  a  government  in  fact. 

The  legislative  acts  of  a  defcteto  government  are  not  void, 
even  though  its  wrongful  existence  be  afterwards  ascertained 
nr  decided,  so  £Eir  as  they  may  have  been  executed  or  had 
operation.  All  executed  acts  of  a  de  facto  government  stand 
«n  as  firm  a  basis  as  if  done  by  a  dejure  government:  8  Phil- 
Umore  on  International  Law,  c.  4-7,  pt.  12,  pp.  741-743;  Law- 
rence's Wheaton  on  International  Law,  note  171,  p.  622;  Id. 
680,  note  181;  Id.  653.  So  fiEtr  has  this  doctrine  been  carried, 
that  upon  the  overthrow  of  the  dynasty  of  Napoleon,  and  the 
nstoration  of  the  countries  subdued  by  him  to  their  legitimate 
sovereigns,  proprietors  of  domains  acquired  under  the  author- 
ity of  their  d^/acfo  rulers  were  maintained  in  their  titles  to 
the  same,  with  a  few  exceptions  in  some  of  the  inferior  states 
of  (Germany,  whose  conduct  is  condemned  by  an  eminent  pub- 
licist as  '^ discreditable":  8  Phillimore  on  International  Law, 
718,  719.  And  in  England  it  has  been  held  that  treason 
against  a  de  fa^to  government  could  be  punished  after  the 
restoration  of  the  rightful  sovereign:  Lawrence's  Wheaton  on 
International  Law,  526,  note. 

To  this  doctrine  it  seems  that  the  courts  of  the  United 
States  are  fidly  committed.  During  the  last  war  with  Great 
Britain,  a  port  in  Maine  was  occupied  by  the  enemy  from 
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the  Ist  of  September,  1814,  until  February,  1815.  During  this 
occupation,  goods  were  imported,  and  after  its  cessation  duties 
were  claimed  by  the  United  States  upon  them.  The  supreme 
court  of  the  United  States  overruled  the  claim,  holding  that 
the  sovereignty  of  the  United  States  was  suspended;  that  its 
laws  could  not  be  rightfully  enforced  there,  or  be  obligatory 
upon  the  inhabitants,  who  remained  and  submitted  to  the 
conquerors;  that  by  the  surrender  the  inhabitants  passed  un- 
der a  temporary  allegiance  to  the  British  government;  that 
they  were  bound  by  such  laws,  and  such  only,  as  it  chose  to 
recognisse  and  impose;  and  that  from  the  nature  of  the  case 
no  other  laws  could  be  obligatory  upon  them,  for  where  there 
is  no  protection  or  allegiance  or  sovereignty,  there  can  be  no 
claim  to  obedience:  United  States  v.  Ricey  4  Wheat  246.  The 
same  question  was  similarly  ruled  by  Judge  Story,  on  the  cir^ 
cuit,  in  the  case  of  United  States  v.  Hayward^  2  Grail.  485. 

The  proposition  that  in  a  civil  war  there  cannot  be  a  <ie 
faeto  government,  set  up  by  the  party  hostile  to  the  pre- 
existing and  established  government,  is  not  sustained  either 
by  reason  or  the  precedents.  The  validity  of  acts  done  in 
pursuance  of  the  authority  of  eL  de  facto  government  is  sua* 
tained  upon  the  ground  that  allegiance  of  the  subject  or 
citizen  and  protection  of  government  are  reciprocal,  and  that 
there  is  an  overruling  necessity  that  people  should  always 
have  some  government.  It  is  therefore  uniformly  held,  that 
when  the  authority  of  the  rightful  government  is  overthrown 
in  any  locality,  and  that  of  another  established,  for  any  con- 
siderable length  of  time,  by  the  hands  of  either  a  foreign  or 
domestic  enemy,  a  de  faeto  government  exists,  to  the  behests 
of  which  those  within  its  jurisdiction  may  and  indeed  must 
submit.  Obviously,  the  reason  of  the  rule  applies  with  as 
much  force  when  the  authority  of  the  rightful  government 
is  overthrown  by  a  domestic  as  by  a  foreign  enemy.  We 
find  no  sanction  for  a  distinction,  referable  to  the  source  of 
the  antagonism  which  results  in  a  hostile  government,  in  any 
of  the  books. 

Orotius,  in  his  work  on  war  and  peace  (b.  1,  c.  4,  sec. 
15),  says:  "It  now  remains  that  we  may  say  something  of 
him  that  usurps  the  government,  not  after  he  has  either  by 
long  possession  or  agreement  obtained  a  right  to  it,  but  so 
long  as  the  cause  of  his  unjust  possession  continues.  And 
certainly,  whilst  he  possesses  the  empire  his  acts  may  be 
obeyed;  yet  not  as  they  are  his  out  of  right,  for  he  has  none; 
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but  upon  this  account  that  it  is  probable  he  who  has  the 
right -to  govern,  whether  Ungi  people,  or  senate,  had  rather 
that  his  laws  should  during  that  time  be  obligatory  than  that 
the  people  being  without  laws  and  judgments,  there  should 
follow  the  utmost  confusion."  The  author,  after  discussing 
the  right  of  a  private  man  to  kill  a  usurper  in  certain  cases, 
concludes:  "In  a  controverted  right,  no  private  person  ought  to 
determine  but  obey  the  present  possessor";  and  that  "thus 
Christ  commanded  to  'pay  tribute  to  Csesar,'  because  the 
money  had  his  image  or  superscription;  that  is,  because  he 
was  then  in  possession  of  the  empire." 

Foster,  in  his  Crown  Cases,  page  188,  states  the  law  as  fol- 
lows: '^  Protection  and  allegiance  are  reciprocal  obligations; 
and  consequently  the  allegiance  due  to  the  crown  must  be 
paid  to  him  who  is  in  the  full  and  actual  exercise  of  the  regal 
power,  and  to  none  other.  I  have  no  occasion  to  meddle  with 
the  distinction  between  kings  de  facto  and  kings  de  jure^  be- 
cause the  warmest  advocates  for  that  distinction,  and  for  the 
principles  on  which  it  hath  been  founded,  admit  that  even  a 
king  de  factOf  in  the  full  and  sole  possession  of  the  crown,  is 
a  king  within  the  statute  of  treason;  it  is  admitted,  too,  that 
the  throne  being  full,  any  other  person  out  of  possession  but 
claiming  title  is  no  king  within  the  act,  be  his  pretentions 
what  they  may.  These  principles,  I  think,  no  lawj^'er  has  ever 
yet  denied.  They  are  founded  in  reason,  equity,  and  good 
policy."  A  full  discussion  and  historical  review  of  the  ques- 
tion will  be  found  in  the  fourth  discourse  of  the  same  author, 
pages  89&412. 

The  doctrine  of  a  de  facto  government  is  fully  sustained  in 
the  pages  last  above  cited  in  reference  to  the  civil  wars  which 
convulsed  England,  and  caused  frequent  alternations  of  gov- 
ernment between  the  rival  claimants  to  the  throne.  Lord 
Hale  declares  that  the  right  heir  of  the  crown  during  such 
time  as  the  usurper  is  in  plenary  possession  of  it,  and  no  pos- 
session thereof  in  the  heir  is  not  a  king  within  the  act  on  the 
subject  of  treason,  and  that  such  was  the  house  of  York  dur- 
ing the  plenary  possession  of  the  crown  in  the  reign  of  Henry 
IV.,  Henry  V.,  and  Henry  VI.:  1  Hale  P.  C.  104. 

Lawrence,  an  annotator  on  Wheaton's  International  Law, 
supplies  to  us  authority  upon  this  subject  as  follows:  ''  No 
exception  was  ever  taken  by  the  most  scrupulous  loyalist  to 
the  acceptance  by  Sir  Matthew  Hale  of  a  seat  on  Cromwell's 
bench  of  judges,  nor  did  it  operate  as  a  disqualification  for 
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fais  holding  the  eame  position  on  the  return  of  Charles  II. 
No  change,  it  is  believed,  has  taken  place  in  the  judicial  hier- 
archy of  France  since  the  tumultuous  days  of  the  first  revo 
lution  in  consequence  of  her  dynastic  and  other  constitutional 
revolutions.  In  inference  to  the  implied  obligation  of  the 
conquered  party,  it  is  said  by  the  most  recent  American 
author  on  international  law,  ....  that  although  there  is  a 
broad  and  obvious  distinction  between  an  insurrection  of  a 
conquered  city  or  province  against  the  conqueror  and  a  revo- 
lution, it  will  be  found  on  examination  that  they  both  rest  on 
the  same  general  principle, — the  relation  of  protection  and 
allegiance,  or  the  reciprocity  of  right  and  obligation'':  Halleck 
on  International  Law,  792. 

The  rulings  in  English  jurisprudence  generally  excuse  and 
justify  obedience  to  de  facto  governments.  A  memorable  ex- 
ception is  found  in  the  execution  of  Sir  Henry  Vane  during 
the  reign  of  Charles  II.,  under  the  guise  of  a  charge  founded 
on  acts  done  during  the  Cromwell  government;  and  this  is  now 
condemned  by  publicists  as  alike  discreditable  to  the  judges 
who  ordered  it  and  to  the  monarch  who  permitted  it:  1  Lord 
Campbell's  Lives  of  the  Chief  Justices,  494-496.  On  the  con- 
trary, law-writers  approve  the  conduct  of  Sir  Matthew  Hale, 
a  distinguished  lawyer  and  a  jurist  of  remarkable  purity  and 
ability,  who,  though  a  loyalist  sincerely  attached  to  the  crown, 
yielded  obedience  to  the  government  of  Cromwell,  and  sat  in 
bis  Parliament  and  in  that  of  Richard  his  son,  and  was  a 
judge  under  the  usurping  and  under  the  rightful  djmasty:  Id. 
630-535. 

The  government  of  the  United  States,  in  all  its  departments, 
has  contributed  materials  for  argument  that  there  was  a  de 
faeto  government  in  the  seceded  states.  By  law  and  procla* 
mation  the  people  were  declared  enemies,  and  intercourse  be- 
tween them  and  the  people  of  the  loyal  states  was  prohibited. 
The  supreme  court  of  the  United  States,  in  the  Prize  CaseSy  2 
Black,  673,  declared  that  the  Rebellion  was  ^*  no  loose,  unor- 
ganized insurrection,  having  no  defined  boundary  or  posses- 
sion; but  that  it  had  a  boundary  marked  by  lines  of  bayonets, 
which  could  only  be  crossed  by  force,  and  that  south  of  that 
line  was  enemy's  territory,  because  it  was  claimed  and  held  in 
possession  by  an  organized,  hostile,  and  belligerent  power." 

And  in  the  case  entitied  Mre.  Alexander's  Cotton^  2  Wall.  404, 
it  was  held,  without  regard  to  the  animus  or  conduct  of  a  widow 
lady  toward  the  United  States,  that  because  she  resided  in 
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LouisiaDa  she  was  in  law  an  enemy  to  tbe  United  States,  and 
could  have  no  standing  in  any  of  its  courts.  The  United 
States  exercised  no  actual  authority  of  government  within  pre- 
scribed limits;  the  people  within  those  limits  were  enemies,  en- 
titled  to  no  protection  from  it,  could  seek  no  redress  for  wrongs 
done  them  at  the  bar  of  its  tribunals  of  justice,  and  could  not 
hold  intercourse  with  its  people;  and  within  the  prescribed 
area,  an  organized,  hostile,  and  belligerent  power  existed.  Was 
this  power  a  de  facto  government?  If  it  was  not,  there  was 
allegiance  without  protection,  and  a  people  unprotected  by 
their  rightful  government,  left  without  law,  or  the  privilege  of 
being  governed  by  the  power  over  them.  Mrs.  Alexander,  if 
within  the  sovereignty  of  the  United  States, — if  at  the  time, 
for  the  purpose  of  the  laws  of  war,  a  citizen  of  the  United 
States, — should  have  been  permitted  to  prosecute  her  rights 
in  its  federal  tribunals.  The  denial  of  that  right  involves  the 
assertion  that  she  was,  for  the  time  being,  without  the  sover- 
eignty, as  she  was  without  the  protection,  of  the  United 
States. 

Another  argument  advanced  against  our  proposition  is,  that 
the  confederate  treasury  notes  were  issued  by  a  governmental 
organization  in  contravention  of  tbe  authority  of  the  United 
States,  and  for  the  purpose  of  making  war  upon  it;  and  that 
therefore  a  law  which  gave  them  currency  and  contributed  to 
enhance  their  value  must  be  void.  But  this  argument  loses 
all  force  when  it  is  considered  that  the  right  of  the  state  to 
legislate  is  attributed  to  the  existence  of  a  de  facto  government, 
which  was  not  within  or  under  the  sovereignty  of  the  United 
States,  which  was  in  actual  derogation  of  it,  and  the  executed 
acts  of  which  are  not  to  be  tried  by  the  constitution  or  policy 
of  the  United  States. 

It  cannot  be  argued  that  the  law  in  question  was  in  coniSict 
with  the  constitution  of  the  de  fa^cto  government,  or  of  the 
political  organization  to  which  it  had  subordinated  itself.  It 
obviously  did  not  imp£Cir  the  obligation  of  any  contract.  It 
gave  no  right  to  the  debtor  to  tender  anything  but  gold  and 
silver  in  discharge  of  his  debts,  but  merely  gave  authority  to 
receive  the  specified  currency.  It  did  not  involve  the  exercise 
of  judicial  power.  It  is  eminently  legislative  in  its  character. 
It  is  within  the  definition  of  law,  ''a  prescribed  rule  of  civil 
conduct."  The  distinction  between  a  judicial  and  legislative 
act  has  been  said  to  be,  that  the  former  is  a  determination  of 
what  the  existing  law  is  in  relation  to  some  particular  thing 
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already  done  or  happened,  while  the  other  is  a  pred^termina^ 
tion  of  what  the  law  shall  be  for  the  regulation  and  government 
of  all  future  cases  falling  under  its  provisions:  Sedgwick  on 
Statutory  and  Constitutional  Law,  167.  Under  this  discrim- 
inating definition,  the  act  is  clearly  legislative  in  its  character. 

If  it  be  said  that  this  law  was  unreasonable  and  contrary  to 
natural  justice,  we  reply,  in  the  language  of  this  court,  in 
Dorman  v.  State,  84  Ala.  235,  'Hhat  while  it  is  the  duty  of  the 
judiciary  to  confine  the  legislative  department  within  the  con* 
stitutionally  declared  limits  of  its  power,  it  has  no  right  to  set 
aside  or  annul  a  law  upon  the  mere  ground  that  it  oonflicto 
with  natural  right,  sound  morality,  or  abstract  justice." 

The  decree  is  affirmed. 

Bybd,  J.,  did  not  sit  in  this  case. 


In  Freeman  ▼.  Baee,  88  Am.  Dm.  266,  and  iiAttt  261,  tba  «ffMl  of  Mg* 
itB  rendored  by  ooorte  of  the  Oonf ederate  States  are  ctiienwed  ai  leBgyu 
In  this  note  wiU  be  foqnd  oaeee  whii^  oonflkt  to  aooia  eztmt  witli  the  pi^ 
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\40  ALABAMA  661.] 

PuvATi  Pbofbbtt  oh  Lah  d,  nr  Tnon  ov  Wab,  n  Bznor  num  Ocmis* 
OATTOx,  even  in  oaae  of  abeolnte  oonqnest  of  the  enemy'a  oonntry.  Bat 
ezoeptUm  ia  made  in  caaes  of  property  taken  from  enemiea  in  the  field, 
or  in  besieged  towns,  by  levies  of  military  oontribation,  where  the  prop- 
erty is  contraband  of  war,  or  is  neoessary  for  militaxy  snpplies  or  pur* 


Whxri  Hobsb,  Pkopxrtt  or  Dbtsniust,  a  Noh-oombataiit  bubiko  Lam 
WaBp  was  taken  by  a  military  force  into  an  adjoining  eoanty,  brandady 
and  abandoned  upon  plaintiff's  premises,  who  claimed  and  need  him  «• 
his  own  nntil  defendant  afterwards,  unknown  to  plaintiff  recovered  pot- 
session  of  him,  — in  order  to  recover  him  plaintiff  must  show  that  at  the 
time  of  his  capture  he  belonged  to  that  class  of  property  liable  to  aeisiue 
by  the  general  laws  of  war,  or  of  the  United  Statei^  or  the  orders  of  th» 
department. 


DuBiNG  the  war,  Isaac  Nelson  was  the  owner  of  and  in  the 
possession  of  the  horse  sued  for  in  this  action.  The  horse  was 
taken  by  a  military  force,  carried  out  of  the  county,  branded 
^'U  S"  in  the  manner  in  which  government  horses  are  usually 
branded,  and  abandoned  a  short  time  after  in  plaintiff's  lot 
Plaintiff  took  possession  of  the  horse,  claimed  and  used  him 
as  his  own  for  about  six  months,  when,  without  his  knowledge 
or  consent,  defendant  retook  said  horse,  and  has  since  retained 
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iiiin.  It  was  shown  that  during  the  war  defendant  waiP  a  non- 
combatant.  The  remainder  of  the  case  appears  firom  the 
opinion. 

Porter  and  Martin^  tat  the  appellant. 

Rieej  Semple^  and  Chldthwaite^  for  the  appellee. 

By  Court,  Judge,  J.  In  the  general  operations  of  war,  it  is 
now  the  true  and  universally  acknowledged  rule  of  the  law  of 
nations  that  private  property  on  land  is  exempt  from  capture 
and  confiscation:  Gardner's  Institutes,  612.  This  exemption 
extends  even  to  the  case  of  an  absolute  and  unqualified  con- 
quest of  the  enemy's  country:  Wheaton  on  International  Law, 
346,  347.  And  eminent  publicists  contend  that  'Hhe  moral 
flense  of  mankind  will  soon  compel  all  Christian  nations  to 
abstain  from  pirating  on  private  property  and  persons  non- 
combatant,  at  sea  as  well  as  on  land.  The  principles  of  the 
gospel — the  basis  of  public  law — require  that  war  by  sea  and 
land  should  respect  private  persons  and  property":  Gardner's 
Institutes,  619. 

But  to  the  general  rule  of  international  law,  above  stated, 
there  are  exceptions.  Private  property  may  be  taken  from 
enemies  in  the  field,  or  in  besieged  towns,  or  by  levies  of 
military  contributions,  or  when  it  is  contraband  of  war,  or 
necessary  for  supplies  or  military  purposes:  See  note  by  Dana 
to  Wheaton  on  International  Law,  and  authorities  therein  cited 
on  page  347. 

During  the  progress  of  the  recent  war  in  the  United  States, 
the  general  rule  above  stated  was  recognized  by  that  govern- 
ment in  the  published  orders  of  its  authorized  officials,  how- 
ever much  it  may  have  been  disregarded  or  abused  in  the 
operations  of  armies  in  the  field.  In  general  orders  No.  107, 
from  the  war  department,  of  date  August  15,  1862,  issued  by 
command  of  Major-General  Halleck,  then  ^'general-in-chief  of 
the  army,"  the  following  paragraph  occurs: — 

'^  3.  The  laws  of  the  United  States  and  the  general  laws  of 
war  authorize,  in  certain  cases,  the  seizure  and  conversion  of 
private  property  for  the  subsistence,  transportation,  and  other 
uses  of  the  army;  but  this  must  be  distinguished  from  pillage, 
and  the  taking  of  property  for  public  purposes  is  very  different 

from  its  conversion  to  private  uses The  fifty-second 

article  of  war  authorizes  the  penalty  of  death  for  pillage  or 
plundering,"  etc. 

And  an  order  of  the  President  of  the  United  States,  issued 
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from  the  war  department  on  the  16th  of  August,  1862,  con- 
tains the  following: — 

'^1.  Ordered,  that  military  commanders  within  the  states  of 
Virginia,  South  Carolina,  Georgia,  Florida,  Alabama,  Missis- 
sippi, Louisiana,  Texas,  and  Arkansas,  in  an  orderly  manner, 
seize  and  use  any  property,  real  or  personal,  which  may  be 
necessary  or  convenient  for  their  several  commands,  as  sup- 
plies, or  for  other  military  purposes;  and  that,  while  property 
may  be  destroyed  for  proper  military  objects,  none  shall  be 
destroyed  in  wantonness  or  malice." 

Whether  the  wholesome  injunction  against  the  destructioD 
of  property  '^  in  wantonness  or  malice"  was  in  all  cases  ob- 
served, it  were  needless  now  to  inquire.  The  horse  which  is 
the  subject  of  this  suit  was  the  private  property  of  a  non- 
combatant,  and  prima  fa4!ie  not  liable  to  capture. .  It  does 
not  appear  from  the  record  that  any  evidence  was  introduced 
by  the  plaintiff  in  the  court  below,  on  whom  was  the  burden  of 
such  proof,  showing  that  the  capture  was  within  any  one  of  the 
exceptions  to  the  general  rule  above  laid  down,  or  that  it  was 
authorized  by  any  military  commander  under  the  laws  of  the 
United  States  and  the  general  laws  of  war.  The  horse  hav- 
ing been  abandoned  by  those  who  took  him,  the  rightfiil  owner, 
under  the  circumstances,  was  authorized  peaceably  to  repos- 
sess himself  of  the  property. 

It  follows  that  the  circuit  court  did  not  err  in  the  charge 
given  to  the  jury,  nor  in  the  refusal  to  charge  as  requested. 

Judgment  affirmed.  

Unauthobizxd  SnzusB  ov  Ostoes'b  Pbopsbtt  bt  ICiutabt  Vowai^ 
md  placing  it  with  other  property  of  the  anny,  without  marking  it  or  okfaer* 
wise  appropriating  it^  does  not  diyest  the  owner's  title:  Taifhr  ▼.  JeMu,  88 
Am.  Dec.  773.  The  private  property  of  loyal  citiaena  is  not  sabject  to  aoii- 
nre  and  appropriation  eren  for  pablio  nse,  nor  to  preyent  it  filing  into  tiis 
hands  of  the  enemyy  unless  thero  existed  an  absolvte  neoesrity  for  doiqg  aoi 
Id. 


SUMMEBSETT    V.   SuMMEBSETT'S   AdMINIBTBATOB. 

[40  Alarama,  006.1 

Obdxb  ov  Sixji  CAN  OHLT  BB  Amendbd  Kuno  fbo  Titno  by  some  mattet 

of  record  or  matter  q[uad  of  record. 
Obdbb  ov  Salb  ov  Dbobdbmt'8  Bbal  Estatb  icuBT  AnnoiATETBLT  Sbow 

•THAT  Hbibb  wxbb  NoTZiiBD  of  the  hearing  of  the  applioatioa  thsra- 

f or,  or  that  they  appeared  thereat^  or  the  order  is  a  nullity. 
Von>  Qedbb  ov  Salb  mat,  at  Subsbqubht  Tbbm»  bb  Vaoatbd  bt  Obdbb 

OF  Probatb  Coubt,  on  application. 
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This  case  arose  out  of  the  application  of  Summersett,  admin- 
istrator, for  an  order  to  sell  the  real  estate  of  his  intestate  for 
the  purpose  of  making  an  equitable  division  among  the  heirs. 
His  petition  appears  to  have  been  filed  November  14,  1865, 
and  the  only  order  setting  it  for  hearing  is  contained  in  the 
following,  indorsed  thereon:  '^ Filed  in  of&ce  fourteenth  day  of 
November,  1865.  First  Monday  in  January,  1866,  set  for  hear- 
ing. Post  notices."  It  also  appears  that  on  said  first  Monday 
in  January  the  administrator  appeared,  and  an  entry  was 
made  in  the  minutes  of  the  court  as  follows:  '^  Day  to  hear 
application  to  sell  lands  of  deceased  for  distribution.  Oranted 
upon  testimony  of  J.  W.  Borum  and  Daniel  Rowe;  and  order 
to  sell  on  a  credit  of  twelve  months,"  etc.  The  sale  was  had, 
and  the  administrator  in  reporting  it  to  the  court  moved  that 
the  order  of  sale  be  amended  nunc  pro  tunc^  by  adding  the 
words  ^'and  one  hundred  dollars  cash"  after  the  words  "on 
a  credit  of  twelve  months,"  such  having  been  the  understand- 
ing of  the  judge  and  the  administrator  at  the  time  of  the  grant- 
ing thereof.  The  remainder  of  the  case  appears  from  thty 
opinion. 

Gardner^  for  the  appellants. 
Mclntyre^  for  the  appellee. 

By  (Tourt,  Judge,  J.  The  probate  court  transcended  its 
authority  in  allowing  the  amendment  of  the  order  of  sale,  as 
is  shown  by  the  bill  of  exceptions.  A  record  can  only  be 
amended  nwnc  pro  tv/nc  by  some  matter  of  record  or  matter 
qiiori  of  record:  Shepherd's  Digest,  p.  396,  sec.  32;  Harris  v. 
Martin,  39  Ala.  556. 

The  judge  of  probate,  after  appointing  a  day  for  the  hearing 
of  an  application  to  sell  lands,  is  required  to  issue  a  citation 
to  the  heirs  or  devisees  of  full  age  residing  in  this  state, 
notifying  them  of  the  application  and  of  the  day  appointed 
for  hearing  the  same,  which  citation  must  be  served  on  such 
heirs  or  devisees  ten  days  before  the  day  appointed  for  the 
hearing:  Code,  sec.  1869.  In  this  case,  it  does  not  appear 
that  the  heirs  of  full  age  residing  in  this  state  received  the 
notice  required  by  the  section  of  the  code  above  cited,  nor 
that  they  were  present  at  the  hearing  either  in  person  or  by 
attorney.  The  order  of  sale  recites  that  proof  was  made  that  all 
the  heirs  ''had  notice  strictly  and  in  all  respects  in  accordance 
witli  the  order  of  the  court  made  and  entered  in  the  proceed- 
ing on  the  14th  of  November,  1865."    But  the  only  semblance 
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of  an  order  in  the  decree  of  that  date,  bo  far  as  the  record 
discloses,  is  the  following:  *'  Filed  in  office  fourteenth  day  of 
November,  1865.  First  Monday  in  January,  1866,  set  for 
hearing.  Post  notices."  It  therefore  results  that  the  order  of 
sale  is  of  itself  a  nullity:  Acts  1853-64,  p.  65. 

Reversing  for  the  error  first  above  mentioned,  it  will  bo 
in  the  power  of  the  probate  court  to  vacate  on  applicaticm  the 
void  order  of  sale,  so  that  the  parties  may  commence  de  novo 
if  a  sale  of  the  land  be  necessary. 

This  view  of  the  case  renders  it  unnecessary  to  consider 
any  of  the  other  questions  presented  by  the  record.  Let  the 
order  confirming  the  sale  be  reversed,  and  the  cause  remanded. 


JuDOMXNT  MAT  BX  Amshdzd  wlMii«¥er  fliAra  is  anything  to  Mmand  by, 
M  a  clerical  mistake  in  entering  it;  bat  it  cannot  be  corrected  wbaa  there  is 
error  of  judgment  in  prononnoing  it:  SmUh  ▼.  Scod,  04  Am.  Dec  092.  To 
Justify  amendment  of  judicial  record,  there  must  be  something  to  amend  byi 
a  record  which  has  no  existence  cannot  be  established  by  proctf  of  eztraneooi 
facts:  Raymond  ▼.  SmUhf  71  Id.  458.  Judgment  may  be  aimmded  mmc  jprs 
iMic  at  a  subsequent  term,  so  as  to  show  that  a  ncosuit  was  set  aside  on  pay- 
ment of  costs,  where  the  trial  docket  shows  an  entry  in  the  handwriting  d 
the  presiding  judge  that  ''plaintiff  takes  anonsoit^  which  isset  ande  cq  pay* 
nsato(oosts"i  ifflms t.  A^ynftm^  70 Id.  540i 


Dominion  v.  Statb. 

[40  Alasama,  mo.] 
WOKMMR   AOQUlRAIi  D  No   BaK  TO   SUBSBQUEMT   FBCMOOOnOV,  UlllSBi  tilS 

accused  could  have  been  conyicted  upon  the  first  indlotmsBt  npoii  prool 
of  the  facts  averred  in  the  second. 

Aeouirr AL  or  Labgsnt  is  No  I>Dnanni  to  iHBionixiiT  job  PltoouBZiro 
Goods  bt  Falsi  PaaTSirBss,  although  an  attempt  was  made  to  proooie 
a  oonTictLon  of  the  larceny  upon  the  same  eridenoe  introduced  to  support 
the  subsequent  prosecution  for  obtaining  goods  by  false  pretenses. 

SuBmrnNo  Issuxs  or  not  Gun.TT  AifD  Fobhxb  Acquittal  to  Jitbt  at 
Sami  Tdob  IB  Ibbboulab;  but  where  the  defendant^  in  a  ease  of 
demeanor,  tenders  the  two  pleas  and  goes  to  tnal  upon  than,  he  is 
Bumed  to  haye  waived  the  izr^gularity. 

Whbbx  Dbfindant  Plbadb  hot  Gun/TT  abd  Fobxbb  AoqiunxAX^  aad 
goes  to  trial  upon  both  these  issues,  he  is  entitled  to  a  vwdiot  m^tm  eaeb 
of  them;  and  where  the  jury  return  a  verdict  cn^  m§tm  tba  |lia  of  aet 
guilty,  no  judgment  can  be  legally  entered  upa«  ik 

The  opinion  states  the  points  decided* 
Moore  and  LockeU^  for  the  prisoner* 
Banfordy  iUtomey'generalj  eontra. 
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By  Coart,  A.  J.  Walkxb,  C.  J.  "A  former  acquittal  is  no 
bar  to  a  Bubaequent  proaecution,  unless  the  accused  could  have 
been  convicted  upon  the  first  indictment  upon  proof  of  the 
£Eu;t8  averred  in  the  second":  King  Y.Vandere<mbf  2  Leach, 
708;  8.  C,  2  Lead.  Crim.  Cas.  542,  552;  StaU  v.  Johnson,  12 
Ala.  840  [46  Am.  Dec.  283];  1  Bishop's  Crim.  Law,  886. 

Proof  of  the  facts  averred  in  the  indictment  for  procuring 
goods  hj  fiedse  pretenses  would  not  sustain  an  indictment  for 
larceny.  The  constituents  of  the  two  offenses  are  not  identical, 
and  neither  includes  the  other.  It  follows,  therefore,  that  an 
acquittal  of  larceny  cannot  be  a  defense  to  an  indictment  for 
procuring  goods  by  false  pretenses.  In  England,  one  indicted 
and  acquitted  of  obtaining  goods  by  false  pretenses  cannot 
afterwards  be  indicted  upon  the  same  facts  as  for  a  larceny: 
1  Archb.  Crim.  PL  112;  Regina  v.  Henderson^  2  Moody  C.  C.  192; 
8.  C,  1  Car.  <&  M.  328.  This  resulfb  from  a  statute  allowing 
a  conviction  for  larceny  under  an  indictment  for  obtaining 
goods  by  false  pretenses,  as  will  be  seen  by  reference  to  the 
cases  cited  above.  It  seems  clear  from  the  same  authorities, 
as  it  is  upon  principle,  that  an  acquittal  of  larceny  does  not 
protect  against  a  prosecution  for  obtaining  goods  by  false  pre- 
tenses: See  2  Lead.  Crim.  Cas.  555. 

The  fact  that  an  attempt  was  made  to  procure  a  conviction 
of  larceny,  upon  the  same  evidence  introduced  to  support  the 
subsequent  prosecution  for  obtaining  goods  by  false  pretenses, 
is  no  bar  to  a  prosecution  for  the  latter:  1  Bishop's  Crim.  Law, 
896. 

We  do  not  think  that  any  argument  in  support  of  the  plea 
of  autrefois  acquit  can  be  drawn  from  the  practice  in  reference 
to  an  election  by  the  state  as  between  several  counts  of  an  in- 
dictment. 

The  practice  of  submitting  to  the  jury  the  issues  on  the 
plea  of  autrefois  acquit  and  not  guilty  at  the  same  time  has 
been  pronounced  by  this  court  irregular  in  the  cases  of  State 
V.  Ndsonj  7  Ala.  610,  and  Henry  v.  Stale,  33  Id.  389;  but  it 
has  never  been  decided  that  the  irregularity  constitutes  a 
reversible  error  when  no  objection  was  made  in  the  court 
below.  The  defendant  who  pleads  the  two  pleas  together, 
thus  tendering  the  two  issues  together,  and  goes  to  trial  upon 
them  together  without  objection,  must  be  presumed  in  such  a 
case  as  this  to  waive  the  irregularity.  What  our  ruling  would 
be  in  a  case  of  felony  we  do  not  decide.  Upon  the  subject  of 
submitting  both  the  issues  to  the  jury  at  the  same  time«  we 
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remark  that  it  is  better  in  all  oaees  to  have  the  issue  on  the 
plea  of  former  acquittal  always  passed  on  before  the  plea  of 
not  guilty. 

There  must  be  a  reversal  of  this  ease,  because  the  jury  did 
not  pass  upon  the  plea  of  former  acquittal,  and  only  rendered 
a  verdict  on  the  plea  of  not  guilty.  The  defendant  had  a  right 
to  have  a  verdict  on  his  plea  of  former  acquittal;  and  in  the 
absence  thereof,  it  was  erroneous  to  render  judgment:  SMidojf 
V.  Commonwealth^  28  Pa.  St.  13;  1  Bishop's  Criminal  Pn^ 
oedure,  578;  Novemaker  v.  Siate^  84  Ala.  211. 

Reversed  and  remanded. 


DscniVB  Tin  of  whether  defendant's  former  ftoqnittU  or  oonyioium  bm 
A  trial  npon  another  indictment  i%  WiU  the  same  evidenoe  mpporttiodi 
ehargeaf  State  ▼.  Johnfon,  46  Am.  Deo.  283.  Plea  of  atUrtfoU  aeg[uU  is  good 
whenever  the  f aott  charged  in  the  indictment  would,  if  proved,  have  pro- 
cured a  conviction  on  a  prior  indictment  under  which  the  defendant  has  bees 
acquitted:  Durham  v.  People,  39  Id.  407.  Prior  acquittal  is  bar  to  eeoond 
prosecution  for  the  same  offense  under  a  different  name,  if  the  defendant 
might  have  been  found  guilty  and  sentenced  on  the  latter  charge  nnder  the 
prior  indictment:  IHnkejf  v.  Comimomoealehp  65  Id.  642;  see  E6beri§  v.  StaUf 
58  Id.  528^  and  extensive  note;  SiaU  v.  Fatier,  68  Id.  S78b 


Satoheb  V.  Satoheb. 

[41  A.LABAMA,  2S.] 

PBOOBiDDro  nr  Pbobats  Ck>uRT  tor  Salk  ov  Lanim  ov  Dbgemdit  n  n 
Bbm;  and  the  Jurisdiction  of  the  court  attaches  <»  the  filing  of  a  petitacB 
setting  forth  a  statutory  ground  of  sale,  and  the  order  of  sale  is  not  voi^ 
although  the  proceedings  may  abound  in  errors. 

AvKRMKNT  nr  Pbtition  fob  Order  to  Sell  Laiow  ot  Dsoidbnt,  that  the 
lands  cannot  be  "fairly,  beneficially,  and  equitably  divided"  without  a 
sale,  is  equivalent  to  an  averment  required  by  statute  that  they  '*  cannot 
be  equitably  divided,"  and  wiU  sustain  the  jurisdiction  of  the  probate 
conrt  on  a  motion  to  set  aside  the  sale. 

WoBD  "Act"  is  Gsnsrallt  Used  to  Dbsiqvatb  ENmuE  Bill  with  all 
the  parts  adopted  by  a  single  effort  of  the  legislative  will;  but  the  word 
may  be  referred  to  a  particular  section  in  which  it  is  used,  when  the 
context  indicates  that  such  was  the  legislative  intent. 

Appeal  from  the  probate  court  of  Henry.  Application  to 
set  aside  the  sale  of  a  decedent's  real  estate.  The  opinion 
sufficiently  states  the  case. 

W.  C.  OateSf  and  RicCj  Semple^  and  OoldtkuHiiUf  and  Martm 
and  Sayre^  for  the  appellants. 

Ptigh  and  Baker^  contra. 
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By  Court|  A.  J.  Walke^i,  C.  J.  A  motion  was  made  in  the 
probate  court  by  the  appellants,  to  set  aside  the  sale  by  the 
appellee,  of  the  lands  of  their  deceased  ancestor,  under  an 
order  of  such  court,  granted  on  application  of  appellee  as 
administrator.  The  motion  was  preceded  by  a  petition,  which 
was  treated  as  an  exhibition  of  the  grounds  of  the  motion; 
and  after  a  trial  in  which  evidence  was  introduced,  the  court 
overruled  the  motion  and  refused  to  grant  the  petition.  The 
case  presents  the  question  whether  the  order  of  the  probate 
court  for  the  sale  of  the  land  was  void. 

It  is  the  settled  doctrine  in  the  decisions  of  this  court, 
that  the  proceeding  before  the  probate  court  for  the  sale  of  the 
lands  of  a  decedent  is  in  rem;  that  the  jurisdiction  of  the 
court  attaches  upon  a  petition  setting  forth  a  statutory  ground 
of  sale;  and  that  the  order  of  sale  is  not  void,  although  the 
proceedings  may  abound  in  errors  if  the  petition  contain  the 
above-stated  jurisdictional  allegation:  King  v.  Kent^  29  Ala. 
642;  Matheson  v.  Heann,  29  Id.  210;  Field  v.  Ooldsby,  28  Id. 
218.  This  doctrine  is  beyond  the  pale  of  controversy  in  this 
court.  The  order  of  sale  was,  therefore,  not  void,  unless  the 
jurisdictional  aUegation  was  wanting;  or  unless  the  principle 
established  by  this  court  has  been  changed  by  statute,  and 
the  invalidity  of  the  decree  results  from  an  application  of  the 
law  as  it  is  made  by  such  change.  We  must  then  test  the 
validity  of  the  decree  of  sale,  by  making  two  inquiries,  to- 
wit:  1.  Whether  a  ground  of  jurisdiction  is  alleged  in  the 
petition;  and  2.  Whether  there  is  a  statute  which  so  changes 
the  law,  that  from  its  application  the  invalidity  of  the  order 
upon  some  other  ground  results.  These  two  inquiries  we 
make  in  the  order  of  their  statement. 

The  jurisdictional  allegation  is,  that  the  land  could  not 
''be  fjEurly,  beneficially,  and  equitably  divided."  This  allega- 
tion seems  to  have  been  designed  to  be  conformable  to  the  act 
of  1822,  which  requires  an  allegation  that  the  land  *' cannot  be 
equally,  fiEdrly,  and  beneficially  divided":  Clay's  Digest,  p.  224, 
sec.  16.  The  ground  of  jurisdiction  under  section  1867  of  the 
code,  which  was  the  law  in  force  when  the  application  was 
made  in  this  case,  is,  that  the  land  '^cannot  be  equitably 
divided."  It  is  obvious  that  there  is  not  a  verbal  conformity 
of  the  allegation  of  the  administrator's  petition  to  the  section 
of  the  code  under  which  it  was  filed.  But  in  King  v.  Kent^ 
9upray  it  was  held  that  an  allegation  of  import  equivalent  to 
that  required  by  the  statute  will  sustain  the  jurisdiction,  and 
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that  in  determining  whether  the  allegation  is  of  equivalent  im- 
port, the  court  should  select  the  signification  of  words  favoring 
the  validity  of  the  order.  In  that  case,  we  remarked,  after  a 
most  careful  consideration  of  the  point,  ^'  that  in  determining 
whetlier  the  record  does  disclose  the  jurisdictional  fEusts,  we 
should  construe  the  language  of  the  record  most  favorably  for 
the  maintenance  of  the  decree,  and  where  words  are  suscepti- 
ble of  two  or  more  constructions,  adopt  that  which  will  sustain 
the  decree."  Whether  the  same  rule  of  construction  would 
prevail  on  appeal  from  an  order  of  sale,  we  do  not  now  decide; 
but  we  have  no  doubt  of  the  propriety  of  its  adoption  in  this 
case,  where  a  motion  is  made  to  set  aside  an  order  of  sale  in 
the  court  which  rendered  it 

It  is  conceivable  that  a  construction  might  be  placed  upon 
the  words  '^  fEdrly,  beneficially,  and  equitably  divided,"  which 
would  render  them  diverse  iu  effect  from  the  words ''  equitably 
divided."  They  are,  however,  susceptible  of  a  construction 
which  would  make  each  of  the  three  adverbs  so  nearly  the 
synonym  of  the  others,  that,  if  there  be  a  distinction  at  all, 
it  is  too  nice  for  practical  application,  and  not  likely  to  be 
observed  by  those  unaccustomed  to  refinements  in  defining 
words.  One  of  the  definitions  of  "fairly"  is  "equitably": 
Worcester's  Dictionary;  and  if  we  understand  "benefi- 
cially "  to  refer  to  and  qualify  the  division,  as  afiecting  the 
interest  of  the  respective  owners  in  the  land  itself,  we  cannot 
perceive  how  a  division  which  would  not  in  itself  be  bene- 
ficial, or  (adopting  an  equivalent  positive  form  of  expression) 
which,  tested  by  its  own  intrinsic  qualities,  would  be  injuri- 
ous, could  be  equitable.  Upon  this  reasoning,  we  decide  that 
the  jurisdictional  allegation  is,  for  the  purposes  of  this  oassi 
sufficient. 

Has  any  act  of  the  legislature  so  changed  Hie  law  that 
the  order  of  sale  is  void  for  any  reason  disclosed  by  the  rec- 
ord, notwithstanding  the  jurisdiction  of  the  court  to  make  the 
order  attached?  The  only  statute  supposed  to  have  such  an 
efiect  is  the  act  of  the  7tb  of  February,  1854,  pages  65,  56. 
That  act  consists  of  five  sections,  an  analysis  of  which  be- 
comes necessary  to  a  comprehension  of  the  question  we  are  to 
decide,  and  of  the  argument  in  support  of  our  decision. 

The  first  section  amends  various  sections  of  the  code,  so  as 
to  leave  it  in  the  discretion  of  the  court  to  require  notice  of 
applications  for  orders  of  sale,  and  of  sales,  to  be  given  by  pub- 
lishing advertisements  in  a  newspaper,  or  by  posting  them  up« 
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The  aecond  section  declares  that  all  applications  must  con- 
form to  the  requirements  of  section  1868  of  the  code.  The 
requirements  of  that  section  are,  that  the  application  should 
accurately  describe  the  land,  give  the  names  of  the  heirs  or 
devisees  and  their  places  of  residence,  and  state  which  of  the 
heirs  are  infants,  married  women,  or  of  unsound  mind. 

The  third  section  extends  the  duties  imposed  upon  the  judge 
of  probate  by  sections  1869,  1870,  1871,  and  1872  of  the  code 
to  all  applications  for  sale  of  land.  The  duties  imposed  by 
those  four  sections  upon  the  probate  judge  are,  to  appoint  a 
time,  not  less  than  forty  days  from  the  application,  for  hearing 
it;  to  appoint  a  guardian  ad  litem  for  infants  and  persons  of 
unsound  mind;  to  issue  a  citation  to  the  adult  heirs  or  devisees 
residing  in  the  state,  notifying  them  of  the  application  and  of 
the  day  of  hearing,  which  citation  is  required  to  be  served 
ten  days  before  the  hearing,  and  upon  husband  and  wife, 
where  there  are  married  women;  to  make  publication  in  a 
newspaper  as  to  non-residents;  to  require  proof  by  depositions, 
and  to  file  the  depositions  ''of  record,"  and  to  confirm  the  sale 
when  made. 

The  fourth  section  requires  that  the  guardian  ad  litem  should 
deny  in  writing  the  allegations  of  the  petition,  ''and  if  nec«««H 
sary,  employ  counsel  to  defend  the  interest  of  those  he  repre- 
sents," and  that  the  guardian  ad  litem  should  not  be  the 
jietitioner,  or  of  kin  to  the  petitioner. 

The  fifth  section  of  the  act  is  in  the  following  words:  "No 
order  for  the  sale  of  land  belonging  to  any  estate  shall  be 
made  when  there  are  minors  or  persons  of  unsound  mind  in« 
terested  in  such  estate,  unless  the  probate  court  shall  have 
taken  proof  by  deposition,  as  in  chancery  cases,  showing  the 
necessity  of  such  sale;  and  this  proof  shall  be  taken,  whether 
the  allegations  in  the  petition  are  denied  or  not  by  the  guar- 
dian or  other  })ersou  appointed  by  the  court  to  represent  the 
minors  or  persons  of  unsound  mind;  and  any  order  of  sale, 
and  sale  made  without  a  compliance  with  the  requisitions  of 
this  act,  shall  be  wholly  void." 

It  is  argued  for  the  appellants  that  under  the  last  clause  of 
the  fifth  section  of  the  statute  every  order  of  sale,  and  sale, 
made  without  a  compliance  with  each  of  the  several  requisi- 
tions of  the  five  sections  above  noticed,  is  wholly  void.  We 
cannot  assent  to  such  a  proposition.  The  maintenance  of  it 
would  lead  to  consequences  alike  absurd  and  injurious.  It 
would  make  a  strict  compliance  with  a  large  number  of  statu* 
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tory  requisitions  the  unyielding  standard  of  the  validity  of  all 
orders  of  sale.  Some  of  those  requisitions  pertain  to  matters 
not  evidenced  by  the  record.  For  example,  a  decree  of  sale 
would  be  void  if  the  guardian  ad  litem  was  of  kin  to  the  ad- 
ministrator, or  if  there  was  an  inaccuracy  in  the  list  or  de> 
scription  of  the  heirs  or  their  residences,  or  if  the  directions 
as  to  the  mode  and  time  of  giving  notices  were  not  strictly 
observed.  One  desiring  to  purchase  at  the  sale  would  be 
unable  to  ascertain  by  an  examination  of  the  record  and 
papers  whether  the  title  would  be  valid.  After  making  the 
most  careful  inquiry,  and  finding  no  defect  in  the  proceedingSi 
and  therefore  venturing  on  a  purchase,  his  title  might  be  de- 
feated by  evidence  that  there  was  some  heir  whose  name  was 
overlooked  or  forgotten  by  the  administrator,  or  not  known  by 
him,  and  therefore  not  inserted  in  his  petition.  In  like  man- 
ner, his  title  might  be  defeated  by  a  mistake  as  to  the  resi- 
dence of  any  one  or  more  of  the  heirs.  Many  other  equally 
forcible  illustrations  of  the  unavoidable  and  irremediable  un- 
certainty of  such  sales  might  be  given.  When  it  is  considered 
that  the  probate  judges  do  not  generally  belong  to  the  pro- 
fession of  the  law,  and  are  not  chosen  generally  for  their  legal 
attainments,  it  is  not  difficult  to  perceive  that  if  the  proposition 
asserted  by  the  counsel  should  be  maintained,  a  valid  sale  of 
land  under  the  order  of  the  probate  court,  since  the  date  of  the 
act  of  1854,  would  be  an  exception  to  a  general  rule.  Not 
merely  the  tendency  but  the  inevitable  efiect  of  such  a  decision 
would  be  to  destroy  confidence  in  such  sales,  and  cause  great 
injury  to  heirs  by  sales  at  greatly  depreciated  prices,  when  an 
exceptional  case  of  a  compliance  with  the  numerous  requisi- 
tions of  the  statute  occurs.  The  legislature  will  be  held  to 
have  absurdly  subverted  its  own  purpose  of  benefiting  estates, 
by  afibrding  a  safe,  cheap,  and  expeditious  mode  of  accom- 
plishing the  sales  required  in  the  process  of  administration 
with  the  strictest  care  for  the  interest  of  the  persons  interested, 
and  to  have  adopted  a  plan  which  would  lead  to  the  sacrifice 
of  estates.  The  courts  of  the  country  would  be  filled  with 
euits,  in  which  the  validity  of  sales  will  be  contested  upon  the 
question  of  a  compliance  with  all  the  minute  details  of  the 
machinery  by  which  the  sale  was  reached* 

The  absurd  and  ruinous  consequences  of  a  statute  which  is 
plain  afibrd  no  justification  for  setting  it  aside  by  the  courts: 
Smith  on  Statutory  and  Constitutional  Construction,  p.  627, 
sec  478;  Sedgwick  on  Statutory  and  Constitutional  Law,  211- 
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213.  But  if  there  is  uncertainty  and  obBcurity  in  the  law,  such 
consideration  may  be  taken  into  view  as  a  help  to  the  ascer- 
tainment of  the  legislative  intention,  and  one  clause  may  be 
compared  with  another:  Smith  on  Statutory  and  Constitu- 
tional Construction,  p.  631,  sees.  484-489;  p.  648,  sec.  503; 
Sedgwick  on  Statutory  and  Constitutional  Law,  296-305,  311. 
If  it  were  clear  that  the  legislature  had  prescribed  that  the 
validity  of  the  order  of  sale  should  depend  upon  a  strict  com« 
pliance  with  all  the  requirements  of  the  five  sections  of  the 
statute,  we  certainly  should  have  no  election;  and  however 
injurious  we  might  deem  the  law,  it  would  be  our  duty  to  exe- 
cute it.    The  legislature  has  not  clearly  so  prescribed. 

The  declaration  in  the  last  clause  of  the  fifth  section,  that 
all  orders  of  sale,  and  sales,  made  without  a  compliance  with 
the  requisitions  "of  this  act"  shall  be  wholly  void,  is  a  part 
of  the  same  sentence  with  the  direction  as  to  the  mode  of  tak- 
ing proof  when  minors  or  persons  of  unsound  mind  are  par- 
ties, and  is  separable  from  it  only  by  a  comma  or  semicolon, 
and  connected  with  it  by  the  copulative  conjunction  "  and." 
The  collocation  of  the  two  members  of  the  sentence,  and  their 
grammatical  connection,  strongly  tend  to  show,  as  will  be 
suggested  to  any  person  reading  the  sentence  through,  that 
by  "  the  requisitions  of  this  act "  is  meant  the  requisitions  of 
this  section.  The  fifth  section  of  the  statute  is  in  itself  a 
complete  announcement  of  the  legislative  will,  having  no  con- 
nection with  or  dependence  upon  the  four  preceding  sections. 
It  is  of  itself  within  the  definition  of  an  act,  and  may  be  cor- 
rectly denominated  an  act;  and  if  the  fifth  section  should  be 
called  an  act,  the  word  would  be  correctly  used.  It  is  true 
that  the  word  "  act "  is  generally  used  to  designate  the  entire 
bill  with  all  the  parts  adopted  by  a  single  efibrt  of  the  legisla- 
tive will.  Nevertheless,  in  another  and  perhaps  more  correct 
sense  of  the  word,  the  distinct  and  complete  and  independent 
legislative  command  contained  in  the  fifth  section  may  be 
denominated  an  act.  There  is  therefore  no  violence  to  the 
meaning  of  the  word  by  referring  it  to  the  section,  as  the  con- 
text indicates  was  intended  by  the  legislature.  We  should, 
however,  perhaps  still  feel  bound  to  refer  the  word  "  act "  to 
all  the  sections,  if  the  intention  to  restrict  its  application  was 
not  otherwise,  and  for  additional  reasons,  apparent. 

The  fifth  section  is  limited  to  cases  in  which  infants  and 
persons  of  unsound  mind  are  interested.  Those  parties  arc 
incapable  of  protecting  themselves,  and  therefore  the  legisla* 
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tore  seems  ex  industria  to  have  guarded  their  rights.  For  this 
purpose  purely  the  fifth  seotion  seems  to  have  been  framed. 
It  provides  that  when  such  persons  are  interested,  the  proof 
must  be  taken  as  in  chancery  cases,  showing  the  necessity  of 
the  sale,  whether  the  allegations  are  denied  or  not  We  think 
that  the  latter  clause  of  the  section  sprung  from  the  same 
strong  desire  of  the  legislature  to  protect  those  persons  in* 
capable  of  protecting  themselves,  by  making  the  omission  of 
the  cautionary  step  in  their  favor  a  reason  for  the  unqualified 
invalidity  of  the  decree,  and  of  the  sale  made  in  pursuance 
of  it. 

The  third  section  of  the  act,  by  incorporating  section  1872 
of  the  code^  requires  that  the  facts  stated  in  the  applications 
should  be  proved  by  the  depositions  of  disinterested  witnesses. 
The  fifth  section  requires  proof  in  the  same  mode  of  the  alle- 
gation of  the  necessity  of  the  sale,  in  cases  where  infants  and 
persons  of  unsound  mind  are  parties.  Afl^er  making  the  requi- 
sition of  proof  by  depositions  of  all  the  allegations  in  all  cases, 
the  statute  repeats  it  as  to  a  particular  allegation  in  reference 
to  a  particular  class  of  cases.  Why  was  this  done?  Is  it 
simply  a  vain  repetition?  Has  the  direction  as  to  taking  proof 
in  the  fifth  section  no  effect?  If  a  non-compliance  with  the 
requirement  of  the  third  section  renders  the  order  of  sale 
wholly  void,  then  the  repetition  of  the  requirement  as  to  a  par- 
ticular allegation  in  a  particular  class  of  cases  is  altogether 
supererogatory  and  useless.  But  if,  on  the  other  hand,  tiie 
word  ^^act"  in  the  fifth  section  refers  only  to  the  enactment  con- 
tained in  that  section,  we  have  an  operation  for  the  mandate 
of  the  fifth  section  as  to  the  mode  of  taking  proof  of  the  neces- 
sily  of  sale  in  a  particular  class  of  cases.  Parties  incapable  of 
protecting  themselves  are  selected  as  the  special  subjects  of 
legislative  protection,  and,  as  to  the  jurisdictional  allegation,  a 
mode  of  proof  calculated  to  shield  them  from  imposition  com- 
mon to  all  other  cases  is  enforced  by  an  unbending  rule  that 
its  neglect  shall  utterly  vitiate  the  order,  and  the  sale  made  in 
pursuance  of  it.  Upon  no  other  theory  has  the  first  clause  of 
the  fifth  section  any  office  to  perform* 

The  fourth  section  of  the  statute  requires  that  the  guardian 
ad  litem  should  deny  in  writing  the  allegations  of  the  petition. 
The  fifth  section  requires  that  proof  of  the  necessi^  of  the 
sale  should  be  taken  by  deposition,  whether  the  denial  by  the 
guardian  ad  litem  is  made  or  not  Now,  if  the  word  "  act''  in 
the  fifth  section  embraces  all  the  antecedent  sections,  and  il^ 
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therefore,  a  non-eompliance  with  any  one  of  the  requisitionB 
of  the  antecedent  sectionB  renders  the  order  of  Bale  absolntely 
void,  it  would  be  void  on  account  of  the  failure  of  the  guardian 
md  litem  to  deny  all  the  allegations  of  the  petition.  The  order 
being  void  in  the  absence  of  the  denial,  what  reason  could  there 
he  in  requiring  in  the  fifth  section  that  proof  should  be  taken 
ttf  a  particular  allegation,  notwithstanding  there  was  no  de- 
nial? If  the  order  was  void  in  the  absence  of  the  denial,  what 
office  is  performed  by  the  statutory  mandate  in  the  fifth  sec- 
tion, that  the  proof  should  be  taken  in  the  prescribed  manner, 
whether  there  was  a  denial  or  not,  and  in  default  thereof  that 
the  order  should  be  void  ?  According  to  the  argument  which  we 
combat,  the  legislature  says,  if  there  is  no  denial  the  order  is 
void  in  all  cases;  and  it  immediately  proceeds  to  say,  if  there 
is  no  denial,  and  if  in  addition  thereto  the  proof  of  a  particu- 
lar allegation  is  not  taken  in  the  prescribed  mode,  the  order 
in  a  particular  class  of  cases  is  void.  It  is  thus  obvious  that 
upon  the  construction  we  are  contesting,  the  direction  of  the 
fifth  section,  that  the  proof  should  be  taken  of  a  particular 
allegation  in  a  specified  class  of  cases,  whether  the  prescribed 
answer  was  filed  or  not,  under  penalty  of  absolute  invalidity, 
is  supererogatory  and  useless.  Upon  the  supposition  that  only 
a  non-compliance  with  the  fifth  section  renders  the  order  void, 
an  office  for  the  direction  is  found.  The  legislature  must  be 
supposed  to  have  known  that  under  the  decisions  of  this  court 
the  mere  omission  of  the  guardian  ad  litem  to  answer  would 
oxdy  render  the  order  voidable;  and  it  therefore  separates  the 
cases  of  infants  and  persons  of  unsound  mind,  and  as  to  them 
makes  a  special  provision,  that  although  the  guardian  ad  litem 
siay  neglect  his  duty  and  fail  to  controvert  the  allegations  by 
a  written  denial,  the  proof  of  the  material  allegation  of  the 
important  bet  of  the  necessity  of  the  sale  must  be  made  by 
depositions.  To  this  protection  for  persons  not  eui  jurU,  it  was 
deemed  necessary  to  give  the  guaranty,  that  the  order  should 
in  its  absence  be  wholly  void. 

It  is  the  duty  of  courts  to  strive  to  give  a  reasonable  opera- 
tion to  every  part  of  the  law,  and  never  to  attribute,  if  possible, 
to  the  legislature  the  doing  of  a  vain  and  useless  thing:  Smith 
on  Statutory  and  Constitutional  Construction,  p.  671,  sec. 
627.  We  consult  this  cardinal  and  wise  rule  of  interpretation 
by  holding  that  'Hhe  requisitions  of  this  act,"  a  non-com- 
.  pliance  with  which  makes  void  the  order  of  sale,  mean  the 
requisitions  of  the  fifth  section. 
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In  this  case,  the  requisite  jurisdictional  £act  was  allegedi 
and  it  was  proved  by  depositions  taken  as  in  chancery  cases; 
and  although  there  are  defects  in  the  proceeding,  including  a 
failure  to  correctly  state  the  names  of  the  heirs,  the  order  of 
fiale  is  not  void. 

An  argument  against  the  conclusion  attained  by  us  and 
above  expressed  has  been  drawn  from  the  peculiar  phraseology 
of  the  second  section  of  the  act  of  the  7th  of  February,  1854. 
That  section  declares  "that  no  application  for  the  sale  for  any 
purpose  of  the  lands  of  deceased  persons  shall  be  acted  upon 
by  any  judge  of  probate,  unless  such  application  shall  conform 
to  the  requirements  of  section  1868  of  the  code."  We  attach 
no  importance  to  the  prohibitory  character  of  phraseology 
which  is  adopted.  Unquestionably,  in  every  statute  prescrib- 
ing the  duties  of  the  probate  judge  a  prohibition  of  inoonsLs- 
tent  action  by  him  is  implied.  The  prohibition  is  quite  as 
clear,  though  perhaps  less  emphatic,  in  a  statute  which  poa- 
tively  prescribes  that  the  court  shall  act  upon  an  applica- 
tion of  specified  character  as  in  a  statute  which  prohibits 
action  without  such  application.  The  peculiar  phraseology 
of  the  second  section  above  noticed,  therefore,  makes  no 
<shange  in  the  question  of  what  gives  the  court  jurisdiction. 
There  is  no  change  in  the  statute  which  afiects  the  decisions 
of  this  court  as  to  what  is  requisite  to  sustain  the  jurisdiction 
of  the  probate  court  to  order  the  sale  of  lands  of  decedents. 
Those  decisions  are  eminently  rules  of  property,  and  ought  not 
now  to  be  disturbed.  The  purpose  of  the  adoption  of  the  sec- 
ond section  above  copied  was  not  to  change  the  law  on  the 
subject  of  jurisdiction.  There  was  before  the  adoption  of  that 
section  a  difierence  in  the  prescribed  allegations  of  a  petition 
for  the  sale  of  land  under  sections  1754,  1755,  and  1756,  from 
those  of  a  petition  under  section  1868.  The  latter  required 
statements  of  an  important  character  which  the  former  did 
not.  The  object  of  the  second  section  was  to  make  the  re- 
quirement of  those  statements  applicable  to  proceedings  for 
the  sale  of  land  under  the  other  sections. 

The  peculiar  phraseology  of  section  2  of  the  act  of  the  7th 
of  February,  1854,  is  pressed  with  so  much  persistency  upon 
us,  as  showing  that  the  legislature  intended  to  make  the  par- 
suit  of  its  command  essential  to  its  jurisdiction,  that  we  are 
induced  to  present  in  parallel  column  with  it  a  provision  of 
the  act  of  1822:  — 
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Second   section   of  act   of  Fourth  section  of  the  act  of 

1854:  ''No  application  for  the  1822:  ''Said  court  shall  not 

sale  for  any  purpose  of  the  decree  or  order  sale  of  the 

lands    of    deceased    persons  real  estate  described  in  such 

shall  be  acted  upon  by  any  petition,  unless  satisfied    by 

judge  of  probate,  unless  such  proof,  to  be  taken  by  deposi- 

application  shall  conform  to  tion  as  in  chancery  cases,  and 

the   requirements   of   section  filed  in  the  cause":    Clay's 

1868  of  the  code."  Digest,  225. 

It  is  impossible  to  find  anything  in  the  left-hand  column 
tending  more  clearly  to  prescribe  a  condition  precedent  to  the 
exercise  of  jurisdiction  than  is  found  in  the  right-hand  col- 
umn. Yet  it  is  well  settled  that  jurisdiction  did  not  depend 
upon  a  compliance  with  the  extract  from  the  act  of  1822,  and 
has  been  so  settled  since  the  decision  in  Wyman  y.  Campbell^ 
6  Port.  219,  made  nearly  thirty  years  ago.  It  is  therefore 
utterly  impossible  for  us  to  hold  that  the  language  used  in 
the  second  section  of  the  act  of  1854  varies  the  question  of 
jurisdiction. 

The  proceeding  in  the  probate  court  for  the  sale  of  dece- 
dents' lands  is  held,  by  a  long  chain  of  decisions  not  now  to 
be  questioned,  to  be  tn  rem;  and  therefore  the  validity  of  thd 
orders  can  never  depend  upon  the  fact  that  the  court  has  ac- 
quired jurisdiction  of  the  persons  of  the  parties.  The  requisi- 
tion of  notice  is  just  as  plainly  and  as  positively  made  in  the 
act  of  1822  as  under  any  subsequent  law:  Clay's  Digest,  224, 
sec.  17.  Under  the  act  of  1822,  the  order  of  sale  was  not  void 
on  account  of  the  want  of  notice.  It  was  so  settled  by  the  de- 
cisions of  this  court.  We  cannot  decide  to  the  contrary,  un- 
less we  disregard  the  doctrine  of  stare  dedriSj  and  overturn 
decisions  which  constitute  a  rule  of  property,  under  which 
millions  of  dollars'  worth  of  land  are  probably  held.  No  per- 
son who  will  examine  the  act  of  1822  can  say  that  there  is  a 
reason  for  regarding  the  proceeding  to  sell  land  under  the 
present  law  as  tn  personaniy  which  did  not  apply  to  the  old 
law,  under  which,  as  every  intelligent  lawyer  knows,  the  pro- 
ceeding was  regarded  as  tn  rem. 

We  have  examined  the  opinion  and  record  in  Johnson  v. 
Pynes,  decided  at  the  June  term,  1866,  and  we  think  the  de« 
cision  in  that  case  can  be  sustained  without  disturbing  any 
principle  settled  in  this  opinion. 

In  this  case,  we  have  waived  a  critical  examination  of  the 
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bill  of  exceptioiiB,  but  we  do  not  decide  that  it  is  so  framed 
as  to  present  for  revision  the  questions  adjudged. 
Affirmed.  

Probatb  Court  ov  Gouvtt  ov  Which  Dbgxdbnt  was  Bjuidmkt  at  Tnu 
ov  Dkath  alone  haa  juriadiotioii  of  the  adminiatration  of  hia  eatate:  EttaU  qf 
Harlan,  85  Am.  Deo.  58. 

Obdeb  ov  Salb  ot  Land  ov  Dscedsztt,  1Cai»  wrbn  Oiboumstahop 
DO  NOT  Exist  which  under  the  law  authorize  the  ooort  to  make  tl&e  orderp  ia 
without  jnrifldiction  or  authority:  Withers  ▼.  Pattermm,  86  Am.  I>ee.  643; 
and  caaes  oolleoted  in  note  653. 

Teb  pbinoifal  case  la  cited  to  the  first  point  stated  in  the  gyUahu  in 
Warwkk  ▼.  Tltomas,  48  Ala.  466;  it  ia  cited  to  the  point  that  an  allegatioB 
in  a  petition  for  the  sale  of  a  decedent's  landa  that  they  ''  cannot  be  eqaaUy, 
equitably  divided  "  without  a  sale,  being  liberally  construed,  ia  the  equivalent 
of  an  allegation  that  they  cannot  be  "  equitably  divided  "  without  a  aale,  and 
ia  sufficient  to  sustain  thie  jurisdiction  of  the  court  to  grant  the  order  of  sale^ 
in  PoUard  v.  Hanrki,  74  Id.  837;  and  ia  cited  to  a  point  substantially  tiio 
same  in  BOb  t.  Bkhop  OM's  Orj^  Home,  61  Id.  830;  BoOk^;  ▼.  SmiA,  79 
Id.  638. 
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Rbqbift  bt  Shbbiw  ov  Monet  Due  on  Judomeht  whbh  Hx  has  No 
Execution  nr  his  Hands  is  UNAxrrHOBizxi^  and  naitiMr  diseharges 
the  judgment  nor  binds  his  sureties;  yet  if  be  subsequently  pays  the 
money  to  the  plaintiff's  attorney  of  record,  a  receipt  thereof  by  the  at- 
torney in  satisfaction  of  the  judgment  discharges  the  debt  if  the  pay- 
ment was  made  in  lawful  money. 

Attornet  at  Law  has  No  Authoritt  to  Rbceivx  Depbboxated  Paper 
Monet  in  Patment  of  a  judgment  obtained  for  his  client;  and  if  he 
does  so,  hia  client  ia  not  precluded  from  proceeding  againat  the  debtor, 
or  he  may  elect  to  proceed  against  his  attorney  individually. 

Appeal  from  the  city  court  of  Montgomery.  Motion  to  set 
aside  the  entry  of  satisfaction  of  a  judgment  and  to  reissue 
execution  thereon.  The  court  overruled  the  motion,  to  which 
the  plaintiffs  excepted  and  assigned  error.  The  facts  appear 
in  the  opinion. 

J.  Q.  Smith  and  John  A,  Elmore^  for  the  appellants. 
Watts  and  Troy^  contra. 

By  Court,  Bybd,  J.  The  appellants  recovered  a  judgment 
against  the  appellee  in  1861.  On  the  25th  of  March  of  the 
same  year,  an  execution  issued  on  the  judgment,  and  was 
placed  in  the  hands  of  the  sheriff,  who  made  a  return,  dated 
August  29, 1861,  that  '-'plaintiff  being  an  alien  enemy,  princi« 
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pal  not  collected,  coets  paid  by  defendant'';  and  on  the  8d  of 
March,  1863,  the  sheriff  indorsed  on  the  execution,  '^This  exe- 
cution is  satisfied,"  and  signed  his  name  thereto.  It  does  not 
appear  that  any  other  execution  was  ever  issued  on  the  judg- 
ment. On  the  16th  of  March,  1863,  the  sheriff  paid  the  cur- 
rency collected  on  the  judgment  to  Messrs.  Martin,  Baldwin, 
and  Sayre,  the  attorneys  of  record  of  appellants,  and  took  a 
receipt  from  them  ''in  full  of  plaintiffs'  demand."  It  is  ap- 
parent from  the  record  that  the  sheriff  had  no  other  execution 
in  his  hands  than  the  one  issued  in  March,  1861.  He  there- 
fore had  no  authority  to  receive  the  money  in  1868,  so  far  as 
the  record  shows;  and  his  indorsement  on  the  execution,  is- 
sued in  1861,  of  satisfaction,  could  not  and  does  not  bind  his 
sureties  on  his  official  bond:  Bobo  v.  Thompwmj  3  Stew.  &  P. 
385;  Barton  v.  Loekhart,  2  Id.  109;  Dean  v.  QovemoTy  18  Ala. 
526. 

But  the  collection  of  a  judgment  by  a  sheriff,  who  has  no 
authority  to  collect,  and  a  subsequent  payment  of  the  money 
to  the  attorneys  of  the  plaintiff  of  record,  and  the  receipt 
thereof  by  them  in  satisfaction  of  the  demand,  would,  in  law, 
be  a  discharge  or  satisfaction  of  the  judgment:  Dubberly  v. 
BUickj  38  Ala.  193.  But  to  make  a  payment  valid  and  a  sat- 
isfaction of  the  judgment  in  such  a  case,  the  money  paid  to 
the  attorneys  must  be  lawful  money,  or  such  as  the  law  recog- 
nizes as  a  satisfaction. 

The  question  in  this  case  is,  whether  a  creditor  is  pre- 
cluded from  proceeding  against  his  debtor  for  pa3rment  of  a 
debt  or  judgment  after  the  debtor  has  paid  the  attorney  of  the 
creditor  depreciated  paper  money  which  is  current,  in  satisfac- 
tion of  the  debt  or  judgment.  We  propose  to  notice  some  of 
the  decisions  bearing  on  this  question,  and  the  general  author- 
ity of  an  attorney,  and  to  deduce  some  principles  therefrom 
which  will  be  decisive  of  this  case. 

The  case  of  Jonesi  v.  Ransom,  3  Ind.  327,  was  a  proceeding 
to  revive  a  judgment;  the  defendants  relied  on  a  compromise 
made  with  the  attorneys  of  the  plaintiff,  and  a  ratification 
thereof  by  him,  as  a  defense  to  the  proceeding.  The  court  held 
that  'Hhe  plaintiff  was  not  bound  by  the  compromise  at  the 
time  it  was  made,  the  attorneys  at  law  having  no  authority  to 
make  it."  The  case  was  reversed  on  the  question  of  a  ratifica- 
tion by  the  plaintiff  of  the  compromise.  The  case  of  Abbe  v. 
Roodj  6  McLean,  107,  is  in  principle  the  same  as  the  case  of 
Jones  V.  Ransom^  supra. 
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Tho  case  of  Jewett  v.  Wadleighy  32  Me.  110,  holds  that  ''an 
attorney  at  law  has  no  authority,  in  virtue  of  his  general 
employment,  to  discharge  an  execution  in  favor  of  his  client 
unless  upon  payment  of  its  whole  amount."  To  the  same 
eflTect,  see  the  case  of  Jenney  v.  DelesdemieVj  20  Id.  183.  An 
attorney  of  record  in  a  judgment  has  no  authority  to  accept  a 
deed  of  trust  for  his  client:  Doub  v.  BameSj  4  Gill,  1. 

In  the  case  of  Vail  v.  Conant^  15  Vt.  314,  it  is  held  that  the 
power  of  an  attorney  is  confined  to  the  prosecution  of  a  suit, 
and  the  incidents  properly  connected  therewith,  and  does  not 
extend  to  the  compromising  and  discharging  of  the  client's 
cause  of  action  without  receiving  his  full  claim. 

The  case  of  Lewis  v.  Oamage,  1  Pick.  347,  was  an  action 
against  the  original  debtor  by  a  creditor,  whose  attorney  re- 
ceived $100  on  a  judgment  for  $70  damages  and  $55.06  cost, 
in  full  of  the  same,  and  made  the  following  indorsement  on 
the  execution:  "January  2, 1821.  Received  one  hundred  dol- 
lars in  full  discharge  of  this  execution  ";  and  the  court  held 
that  "  the  creditor  may,  perhaps,  maintain  an  action  against 
the  attorney  for  making  such  a  compromise,  but  this  does  not 
affect  the  debtor;  he  is  not  injured  by  being  compelled  to  pay 
the  whole  debt" 

In  the  case  of  Smock  v.  Dade^  5  Rand.  639  [16  Am.  Dec 
780],  which  was  a  motion  to  quash  an  execution,  on  the 
ground  that  the  debtor  had  paid  the  judgment  to  the  attorney 
of  plaintiff,  in  money  and  a  bond  on  a  third  person,  the  court 
held  that  "  an  attorney  at  law  has  no  right  to  receive  a  bond 
from  a  debtor  in  discharge  of  his  client's  claim  without  the 
assent  of  the  client.  If  he  does,  he  is  the  agent,  not  of  the 
plaintiff,  but  of  the  defendant;  and  the  plaintiff  may  still  pro* 
ceed  against  the  defendant." 

In  the  case  of  Jackson  v.  BarUetty  8  Johns.  285,  it  is  held 
that  an  attorney  has  no  "  authority,  from  his  general  charac- 
ter, to  discharge  the  defendant  from  execution  on  ca,  sa.  untO 
the  money  was  paid:" 

In  the  case  of  Baldwin  v.  MerriUy  8  Humph.  132,  the  court 
say:  "  The  attorney  of  the  plaintifis  has  no  authority  as  such 
to  receive  a  note,  or  anything  but  money,  in  satisfaM^tion  of  the 
judgment." 

The  case  of  Commissionera  etc.  v.  iZose,  1  Desaus.  Eq.  464, 
was  a  suit  against  the  debtor,  who  had  paid  the  attorney  of 
the  creditor  in  a  currency  different  from  that  stipulated  in  the 
contract,  and  less  valuable,  and  the  attorney  surrendered  up 
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the  contract  to  the  debtor;  and  the  court  held  the  debtor  lia- 
ble, saying:  "  The  defendant  Tunno  having  acted  contrary  to 
the  trust  or  confidence  reposed  in  him,  the  defendant  Rose 
must  seek  redress  against  him  for  whatever  damages  he  may 
sustain.  And  as  on  the  one  hand  the  state  would  have  been 
bound  by  the  defendant  Moultrie's  act,  if  he  had  actually  re- 
ceived the  specie  or  indents  for  Rose's  debt,  so  on  the  other 
hand,  as  he  has  not  received  the  spec^  or  indents,  Rose  shall 
not  be.  released  from  payment,  although  his  bond  has  been 
canceled.  Creditors  would  be  placed  in  a  perilous  situation, 
indeed,  if,  by  the  combination  of  an  attorney  with  the  debtor 
or  his  agent,  a  receipt  without  payment  of  the  money  should 
be  deemed  sufficiently  valid  to  discharge  the  debtor  from  his 
obligation." 

In  Fitch  V.  Scotty  3  How.  (Miss.)  314  [34  Am.  Dec.  86],  the 
court  held  that ''  an  attorney  has  no  authority  to  compromise 
the  claim  of  his  client;  and  if  he  does  so,  he  takes  upon  him- 
self the  consequences  of  its  loss,  or  the  damages  which  he 
may  sustain." 

In  Clark  v.  Kingsland,  1  Smedes  &  M.  248,  the  court  say: 
^'It  is  the  business  of  an  attorney  to  collect  the  money  on 
daims  placed  in  his  hands  for  collection,  and  his  authority 
as  an  attorney  extends  no  further."  It  seems  that  the  at- 
torney of  the  plaintiff  had  received  in  part  payment  of  a 
judgment  an  assignment  of  another  judgment,  and  gave  a  re- 
ceipt in  payment  and  discharge  pro  tardo  to  the  debtor,  who, 
having  paid  the  balance  of  the  judgment,  moved  the  court  for 
an  entry  of  satisfaction.  The  court  further  say:  ^^Any  re- 
ceipt given  by  an  attorney  for  such  security,  although  it  pro- 
fess to  be  in  satisfaction  or  payment,  is  not  binding  on  his 
client,  nor  is  it  a  legal  discharge  of  so  much  of  the  debt.  The 
attorney  may  in  this  manner  make  himself  liable,  and  the 
client  may  rest  content  with  that  liability  if  he  chooses;  but 
if  he  has  obtained  a  judgment,  he  is  not  bound  to  relinquish 
it,  and  accept  other  securities  which  his  attorney  may  have 
agreed  to  take." 

In  KMer  v.  Scott^  2  Smedes  &  M.  88,  the  court  say:  ''  The 
general  authority  of  an  attorney  is  necessarily  liberal  and 
broad  during  the  progress  of  the  suit,  and  up  to  the  consum- 
mation of  the  judgment,  and  through  the  process  of  execution; 
but  it  cannot  be  permitted  to  extend  to  a  power  to  alter  or 
risk  the  rights  of  clients,  by  a  substitution  of  the  character  of 
the  satisfaction  of  the  execution  without  the  consent  of  the 
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plaintiff;  nothing  short  of  the  payment  of  the  amount  of  the 
judgment  in  lawful  money  is  a  satisfaction  of  the  execution.'* 

The  case  of  AnketeU  v.  Torrey,  7  Smedes  &  M.  473,  is  a  case 
quite  in  point.  The  sheriff  had  received,  by  the  consent  of  the 
attorney  of  plaintiff,  payment  of  an  execution  in  the  notes 
of  the  Union  Bank,  which  were  current  at  the  time.  The 
court  held  ^'that  no  payment  of  an  execution  in  anything 
short  of  lawful  money,  to  wit,  coin  of  the  United  Statesi  wiU 
amount  to  a  satisfaction,  unless  it  be  with  the  consent  ^f  the 
plaintiff  in  the  execution." 

In  the  case  of  Lawson  v.  BcttiMmj  12  Ark.  401,  the  court  say 
that  it  had  been  adjudged  by  that  court  *^  that  an  attorney 
at  law,  who  acts  under  his  general  authority  as  such,  has  no 
power  to  receive  nor  to  give  directions  for  the  receipt  of  any- 
thing but  legal  current  money  upon  executions  for  their 
clients;  and  that  in  such  a  case  the  debt  remained  unpaid, 
and  that  the  plaintiff  in  execution  might  elect  to  set  aside 
the  sheriff's  return  and  sue  out  an  alias  execution,  or  sue  the 
attorney  for  the  value  of  the  debt  collected."  It  is  also  in 
effect  held  that  "  an  attorney  is  not  authorized  to  receive  de- 
preciated paper  at  its  real  value,  or  other  property  in  payment 
of  his  client's  judgment,  unless  by  his  express  authority;  and 
if  he  receives  such,  may  issue  execution  without  regarding  it 
as  a  payment." 

It  is  also  held  in  the  case  of  McCarver  v.  Nealey^  1 G.  Greene, 
860,  "  that  an  attorney  has  no  right  to  receive  anything  but 
money  in  satisfaction  of  a  demand  placed  in  his  hands  for 
collection,  unless  especially  authorized  to  do  so  by  his  client"; 
and  in  this  case  the  creditor  was  permitted  to  proceed  against 
the  debtor  for  the  money. 

In  the  case  of  Walker  v.  SeoU^  18  Ark.  648,  the  court  say: 
"An  attorney  under  his  general  retainer  has  no  power  to  r»> 
ceive  property  in  payment  of  his  client's  debt,  not  even  depre- 
ciated paper";  that  he  ^'  could  not  even  have  received  payment 
in  depreciated  paper  currency,  though  circulating  at  a  small 
discount  as  money." 

In  TrumhvU  v.  Nicholson,  27  111.  149,  which  was  a  proceed- 
ing by  the  creditor  against  the  debtor,  who  had  satisfied  a 
judgment  to  the  attorney  by  a  payment  in  part  of  depreciated 
bank  bills,  the  court  say:  "The  attorney  might  as  well  take 
cattle  or  com  as  anything  but  money;  or  he  might  take  less 
than  the  amount  of  the  judgment  in  full  satisfaction  as  to 
take  depreciated  currency";  and  further:  "  But  admitting  that 
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he  retained  all  hie  original  powers,  yet  be  was  not  authoriced 
to  receive  anything  but  money,  or  at  least  that  which  was 
equivalent,  and  actually  treated  as  coin,  in  satisfaction  of  the 
judgment" 

The  case  of  Braclett  v.  Norton,  4  Conn.  517  f  10  Am.  Dec. 
179],  is  not  in  conflict,  but  reconcilable,  with  the  cases  above 
cited.  The  only  case  I  have  found  in  the  American  reports  in 
antagonism  to  those  cases  is  the  case  of  Livingston  v.  Radcliff^ 
6  Pa.  St.  205,  in  which  the  court  intimates  that  an  attorney 
may  receive  in  part  payment,  "  a  note  for  two  or  three  days, 
of  a  person  of  undoubted  responsibility." 

We  will  now  notice,  briefly,  the  decisions  of  this  court.  The 
case  of  Kirk  v.  Olovery  5  Stew.  &  P.  340,  was  an  action  of 
trover  for  the  value  of  a  bond,  which  the  attorney  of  plaintiff 
had  taken  in  payment  of  a  judgment,  without  any  authority 
from  the  plaintiff,  and  which  the  attorney  had  sold  to  the  de* 
fendant  Glover.  The  court  held  that  the  attorney  had  '*no 
right  to  take  a  bond  in  satisfaction  of  the  judgment,  without 
the  consent  of  his  client;  but  that  the  plaintiff  might  show  a 
ratification  of  the  act  of  the  attorney  in  taking  the  bond,  after 
the  transfer  of  the  bond,  and  that  the  fact  of  ratification  is  one 
for  the  determination  of  the  jury  from  all  the  circumstances 
of  the  case." 

In  the  case  of  Craig  v.  -Ely,  6  Stew.  &  P.  354,  a  bill  was  filed 
by  a  creditor  against  a  debtor  to  recover  the  balance  due  on  a 
note,  which  had  been  surrendered  by  the  attorney  of  tlie  cred- 
itor to  the  debtor,  in  consideration  of  a  new  note  execut  xl  by 
the  debtor,  payable  to  a  third  person,  who  was  a  surety  on  the 
original  note,  and  to  whom  the  attorney  was  indebted.  The 
court  held  that  the  attorney  had  no  authority  to  make  such 
an  arrangement,  and  that  the  original  debtors  were  liable;  and 
that  a  bill  in  equity  was  sustainable  on  the  facts  of  the  case. 
This,  and  the  case  of  Commissumers  etc.  v.  En> . ,  supra^  are  the 
only  cases  where  the  creditor  resorted  to  a  court  of  equity  to 
enforce  his  claim. 

The  case  of  GvUet  v.  Lewis,  3  Stew.  23,  was  an  action  by 
the  holder  of  a  promissory  note  against  the  maker,  who  had 
made  an  agreement  with  the  attorney  of  the  plaintiff  to  take 
another  debt  for  it;  but  the  note  was  not  given  up;  and  the 
court  in  which  the  case  was  tried  charged  the  jury  that  if 
they  believed  the  witness  held  the  note  as  agent  or  attorney 
of  the  plaintiff,  and  made  an  agreement  with  the  defendant 
to  take  a  note  or  debt  due  from  himself  in  payment  of  the 
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plaintiff's  note,  and  that  the  contract  was  completed  although 
the  note  was  not  given  up,  that  it  did  discharge  the  debt.  On 
writ  of  error,  this  court  held  that  '*  an  attorney  at  law  is  the 
special  agent  of  his  client,  whose  duties  usuaUy  are  confined 
to  the  vigilant  prosecution  or  defense  of  the  suitor's  ri^ta. 
By  virtue  of  his  engagement  as  an  attorney,  he  is  not  author- 
ized to  compromise  the  matter  of  controversy,  to  execute  a 
release  of  his  client's  demand,  or  even  to  release  the  responsi- 
bility of  a  witness  to  his  client  that  he  may  be  rendered  com- 
petent. When  a  note  is  placed  in  the  hands  of  an  attorney 
at  law  to  collect,  the  only  power  granted  to  him  is  to  receive 
the  money,  if  the  payor  will  pay  it  without,  or  to  enforce  its 
payment  by  suit.  He  has  no  right  to  dispose  of  this  note  in 
payment  of  his  own  debts,  or  by  compromise  to  receive  goods 
or  horses,  or  anything  but  cash,  in  discharge  of  the  payor's 

responsibility If,  then,  a  debtor  makes  an  arrangement 

with  an  attorney  at  law  in  the  employ  of  the  creditor,  by 
which  he  pays  anything  else  but  money,  it  is  not  on  account 
of  the  confidence  which  has  been  reposed  in  the  attorney  faj 
the  creditor,  but  from  the  reliance  which  the  debtor  hixnself 
places  on  him." 

In  the  case  of  Cost  v.  Oenette^  1  Port  212,  an  action  was 
brought  by  the  creditor  against  the  debtor,  who  had  paid  the 
attorney  of  the  creditor  by  surrendering  a  note  the  debtor  held 
against  the  attorney,  in  payment  of  the  note  due  the  creditor, 
and  the  attorney  gave  up  the  note  of  the  creditor  to  the  debtor. 
The  action  was  oMumpatt.  The  court  below  gave  judgment 
against  the  plaintiff;  but  this  court  reversed  the  same,  holding 
that  "an  attorney  was  the  especial  agent  of  his  client  to  re- 
ceive the  money  upon  the  note  committed  to  him,  and  that  the 
act  done  by  him  was  in  violation  of  the  authority  granted,  and 
so  not  binding  on  the  principal." 

The  case  of  West  v.  BdUj  12  Ala.  340,  was  an  action  of 
assumpsit  to  recover  of  the  defendants  the  difference  in  value 
between  a  sum  of  money  collected  by  them  as  attorneys  at  law 
of  the  plaintiffs,  in  bills  of  the  bank  of  the  state  of  Alabama 
and  its  branches,  and  specie  funds.  The  court  say.  Collier, 
C.  J.,  delivering  the  opinion,  that  the  attorneys  had  no  right 
''to  accept  anything  in  discharge  of  the  liability  but  cash"; 
and  further,  ''  that  a  paper  medium  of  currency  is  not  money. 
And  if  an  attorney  collect  bank  bills  in  lieu  of  specie  without 
authority,  he  is  responsible,  as  for  a  failure  to  collect.  We 
think  it  clear  that  an  attorney  at  law,  in  virtue  of  his  general 
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powers,  has  no  authority  to  receive  depreciated  bank  paper  in 
payment  of  a  debt  placed  in  his  hands  for  collection;  and  if  he 
collects  it  in  such  funds,  his  client  is  not  bound  to  accept  it  in 
satisfaction.  The  debtor  cannot  discharge  himself  by  a  pay- 
ment in  anything  else  than  gold  and  silver  without  the  con- 
sent of  his  creditor;  nor  does  the  mandate  of  a  fieri  Jacias 
require  of  the  officer  to  make  of  the  defendant's  estate  any- 
thing else  than  gold  and  silver.  And  if  he  accepts  bank  bills 
which  are  selling  at  a  discount,  neither  himself  nor  the  attor- 
ney of  the  plaintiff  can  compel  the  latter  to  receive  them  as 
money."  The  court  further  held  that  no  usage  of  attorneys 
could  vary  the  rule,  and  said:  "It  has  been  repeatedly  decided 
that  the  usage  of  no  class  of  men  can  be  supported  in  opposi- 
tion to  the  established  principles  of  law." 

The  case  of  Cook  v.  Bloodgoodj  7  Ala.  684,  indicates  that  the 
plaintiff,  where  money  has  not  been  paid,  may  elect  to  proceed 
against  the  sheriff,  the  attorney,  or  the  defendant,  as  the  &ctB 
may  authorize. 

We  have  thus  fully  examined  and  cited  the  authorities,  as 
the  counsel  for  the  appellee  confidently  rely  on  the  case  of 
Haynes  v.  Wheaty  9  Ala.  239,  as  decisive  of  this  case.  What- 
ever may  be  the  rule  as  to  the  liability  of  defendants  in  exe- 
cution, whenever  it  is  satisfied  by  an  entry  of  the  sheriff  or 
clerk,  the  above  authorities  clearly  show  that  a  payment  to  an 
attorney  by  the  debtor  of  anything  not  equivalent  to  gold  and 
silver,  in  satisfaction  of  a  debt,  without  authority  from  the 
creditor,  does  not  relieve  the  debtor  from  liability  to  the  cred- 
itor. They  also  show  that  a  creditor  may  elect  to  proceed 
against  his  attorneys,  and  hold  them  liable  for  gold  and  sil- 
ver; and  they  cannot  discharge  themselves  from  the  payment 
of  gold  and  silver,  or  reduce  the  amount  of  the  recovery  by 
showing  that  they  received  depreciated  currency,  or  only  a 
part  of  the  amount  of  the  judgment,  when  they  have  receipted 
it  in  full. 

The  facts  of  this  case  do  not  show  that  the  attorneys  had 
any  authority  to  receive  the  currency  they  did  in  satisfaction 
of  the  demand,  or  that  their  clients  have  ever  ratified  their 
act:   West  v.  BaUy  12  Ala.  340. 

The  last  case  cited  is  to  be  taken  as  authority  upon  the 
meaning  pf  the  words  ''money"  and  "cash,"  used  in  the  other 
cases  cited  from  the  reports  of  this  state;  and  we  think  it  is 
decisive  of  this  case,  and  fully  sustained  by  the  oases  herein 
cited  from  the  reports  of  our  sister  states. 
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Upon  the  eyidenoe,  the  motion  of  the  plaintifib  ehoold  have 
been  granted. 

The  judgment  of  the  court  below  mutt  be  reversed  and  the 
cause  remanded. 


Patmxht  to  ATiO(Biixr»  and  what  he  maj  or  may  not  rooaiTv  in  pajnat 
of  his  client's  claim:  Clark  ▼.  RafMU,  76  Am.  Dec  259,  note. 

In  AonoH  AOAXsm  Attobnxt  vob  Monxt  Gollbctsd  bt  Him  akd  hot 
Paid  ovzb  to  his  client,  a  demand  mnst  be  alleged  and  prored,  or  oiroom- 
stenoes  that  would  dispense  therewith:  Bladk  ▼.  Heneh,  81  Am.  ]>ee.  302. 

Attobkst  has  No  AoTHORrrr,  Msbslt  as  Suck,  to  Rnjun  Judomut 
Obtaqixd  bt  Hm  for  hia  client,  nor  lias  he  any  power  to  reeeiTe  money  or 
any  other  thing  in  satisfMtion  of  a  judgment  for  Und:  Hamm  t.  Famm,  41 
Am.  Deo.  60. 


RaGLANd's    ExEOUTOBS   V.    MOBTON. 

[41  Alabama,  844.] 

%wprLBasT  or  Adudostratob's  Aooounts  n  Pbisumed^  where  tfie  pw^ 
ties  interested  in  the  estate  suffer  twenty  years  to  elapse  from  the  time 
an  administrator  may  be  called  to  a  final  settlement^  without  taking  any 
steps  to  compel  a  settlement. 

L4P8B  or  Tims,  or  Statctb  or  Limitations,  is  Avaiiablb  as  DxTxim 
HI  Equitt  on  demurrer,  and  special  circumstances,  if  any  exist,  whioh 
bring  the  case  within  an  exception  to  the  general  rule,  mnst  be  ayened 
in  the  bill,  or  by  way  of  special  replication. 

Appeal  from  the  chancery  court  of  Madison.  Bill  in  equity 
seeking  to  compel  a  settlement  of  administrator's  accounts, 
and  to  obtain  a  decree  for  the  complainant's  distributive  share 
of  the  decedent's  estate.  A  demurrer  to  the  bill  was  inter- 
posed for  want  of  equity,  and  on  account  of  the  lapse  of  time 
and  the  staleness  of  the  demand;  and  the  statute  of  limita- 
tions and  the  staleness  of  the  demand  were  pleaded  as  a  bar 
to  the  relief  sought.  The  chancellor  overruled  the  demurreri 
and  rendered  a  final  decree  for  the  complainant,  which  i«  now 
assigned  as  error.    Other  facts  appear  in  the  opinioiL 

Walker  and  BHcleU^  for  the  appellants. 

F.  P.  Ward^  contra. 


By  Court,  Btbd,  J.  Oeorge  O.  Bagland  having  been  ap* 
pointed  administrator  de  bonis  nan  o£  the  estate  of  David  Mor- 
ton on  the  6th  of  December,  1838,  and  the  bill  in  this  case 
having  been  filed  on  the  6th  of  August,  1860,  against  the  ex- 
ecutors of  the  will  of  Ragland,  for  a  settlement  of  his  ad- 
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ministration  iiix>n  the  estate  of  Morton,  and  the  executors 
haying  interposed  a  demurrer  to  the  bill,  and  assigned  the 
lapse  of  time  as  one  of  the  grounds  of  demurrer,  we  are  of 
opinion  that  under  the  allegations  of  the  bill,  and  the  amend- 
ments thereto,  the  demurrer  should  have  been  sustained: 
Nimmo  v.  Stewart^  21  Ala.  692;  Johnson  v.  Johnson^  5  Id.  90; 
Warley'8  AdmW  v.  High,  40  Id.  171. 

The  fact  that  Ragland  removed  the  slaves  from  this  state 
to  the  state  of  Tennessee,  and  kept  them  there  for  several 
years,  does  not  relieve  the  case  from  the  influence  of  the  rule 
recognized  as  established  in  this  state  in  the  case  of  Austin  v. 
Jordan^  35  Ala.  642,  and  the  cases  therein  cited;  see  also  the 
case  of  Bone  v.  Jordan^  decided  at  the  last  term,  40  Ala.  533. 

The  bill,  when  construed  by  the  rules  applicable  to  plead- 
ings in  equity,  does  not  show  a  continuing  trust  on  the  part  of 
Ragland,  nor  any  act  or  admission  of  his,  within  twenty  years 
next  preceding  the  filing  of  the  bill,  of  such  a  trust,  or  any  trust 
which  would  bring  the  case  within  any  exception  to  the  rule, 
or  relieve  the  case  from  its*  operation.  If  there  are  any  acts 
or  admissions  of  Ragland  which  would  do  so,  they  should 
have  been  averred  in  the  bill  or  by  way  of  special  replication: 
Maury  v.  Mason^  8  Port.  211;  Johnson  v.  Johnson^  5  Ala.  90. 

We  intimate  no  opinion  upon  the  question  whether  the  case 
would  be  relieved  from  the  influence  of  the  rule  alluded  to, 
if  the  appellee  had  set  out  the  contents  of  the  will  of  Rag- 
land in  his  bill,  or  had  set  up  the  partial  settlement  made  in 
1844,  as  a  reply  to  the  objection  of  lapse  of  time.  We  think 
it  safer  not  to  decide  the  question  until  it  is  properly  raised 
on  the  record  and  argued. 

The  decree  of  the  chancellor,  overruling  the  demurrer  to  the 
bill,  must  upon  the  ground  noticed  be  reversed. 

It  is  unnecessary  for  us  to  consider  any  other  question  raised 
by  the  assignment  and  cross-assignment  of  errors  in  the  pree- 
ent  condition  of  the  record,  and  we  prefer  not  to  express  an 
opinion  upon  them  in  advance  of  their  proper  presentation 
upon  the  record;  for  it  may  be  that  this  case  will  have  to  go 
off  in  the  end  on  the  point  of  lapse  of  time. 

It  may  be  that  appellee  can  amend  his  bill  so  as  to  bring 
his  case  within  some  exception  to  or  relieve  it  from  the  in- 
fluence of  the  general  rule  established  by  the  adjudications 
referred  to  in  the  cases  of  Austin  v.  Jordan^  35  Ala.  642,  and 
Bone  V.  Jordan^  supra.  To  enable  him  to  take  such  course  as 
he  may  be  advised,  we  will  not  render  a  decree  dismissing  the 
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bill,  bat  will  reverse  the  decree  of  the  chancellor  for  the  error 
pointed  out,  and  remand  the  caoBe. 


ScrruDODfT  and  Patmxht  or  DnrrBiBunn  IiiTiBisni  abb  OBi>niABn.T 
PusinuD  after  a  lapse  of  twenty  yean  froxb  the  time  when  the  exeontor  or 
adminiatrater  ehonld  have  settled  the  administration:  BlaeheeU  ▼.  BUMdtweH 
70  Am.  Deo.  666;  bat  are  not  presomed  when  the  personal  representaiife 
holds,  not  in  his  own  rights  but  in  snbordination  to  and  reoognitim  d  the 
rights  of  the  eesM  qm  iruti:  Id. 

Statutx  or  LzMRATioHB  AS  AppUBD  TO  Tbusibi  Sos  PMBp$  T.  BiaiB,  H 
Am.  Deo.  636^  and  oases  odUeoted  in  note  686. 

Statutb  or  Ldotatiohs  must  bi  Takbm  Aotaiitaqb  or  bt  Dbmubbbi^ 
plea,  or  answer,  or  it  is  waired:  WWeimtm  ▼.  FkuBtr*^  76  Am*  Dee.  78L 

Wbeb  Statuti  or  LnoTATioNB  itAT  BB  Takxn  Abtahtaob  OB  BT  D» 
If  UBBBB:  Sturgea  ▼.  Burton,  72  Am*  Deo.  682,  and  note  689;  AptiiaddcoJa  ▼• 
ApaJaehkola  Latid  0<K,  79 Id.  284;  Ftamr.  ^Airley,  66  Id.  676;  anMr.  I^ 
76  Id.  109;  OebhaH  ▼.  Adam$.  76  Id.  702. 


OASES 

Dl  TBB 

SUPREME    COURT 

AELKASBAB. 


KtLLTAW   V.   ASHLBT. 

IM  Abkaviai,  5U.J 
TkiBD  Pabtt  n  Fuxxt  Bouim  ab  Ssoubitt  who  indoim  »  nofto  it  blank 

at  tiie  time  it  ia  «zeciited.  BQt  if  saoh  indoonemeat  be  mftde  affeer  the 
exeonticm  and  delivery  of  the  note,  it  is  in  efifoot  a  new  ooninet^  and  te 
be  valid  must  be  made  npon  a  soffioient  ooneidention. 

linwBfliMXNT  BT  Tezbd  PjlBtt  Dff  Blavx  Gitis  to  Patbi  OB  Indobbo 
Implded  Powxr  to  write  above  it  the  most  abeolnte  terms  of  gnanunty. 

Valid  Gontbaot  ov  Qvablaxty  Inik>b8XD  upoh  Wbixcio  Oihlioatobt 
Piaan  bt  AasxamfxiiT  to  the  assignee,  and  vests  in  bim  a  right  of 
action  in  his  own  name  against  the  guarantor. 

KiT.iAmi  or  SuBsiASTiAL  SiouBiTT  voB  Patuht  or  Debt  in  eonsidera- 
tionof  the  gnaranty  of  a  third  person  is  a  soiBoient  oonsidaration  ta 
uphold  the  contract  of  guaranty. 

DnuND  AND  Nonca  abb  UKNBOiaaABT  where  a  guaranty  is  absolute  and 
nnqualified,  and  for  the  payment  of  a  debt  fixed  and  definite  in  terms. 

Xjabzlitt  or  Indobsbb  and  Guabantob  is  Sbvxbal  upon  separate  con- 
tracts, and  a  joint  action  will  not  lie  against  them. 

TteBD  Pabtt  Who  Indobsxs  in  Blank  Wbitino  OHuairoBT  at  the  tima 
of  its  execution  may  be  sued  as  maker  jointly  with  the  payee  as  assigncr. 

Action  of  debt  upon  a  writing  obligatory.  The  ophuoa 
•tates  the  case. 

Clarky  WtUiatiMf  cmd  Marfinj  for  the  appellant. 

Waikins  and  Rose,  for  the  appellees. 

By  Conrt,  Walkxb^  G.  J.  This  is  an  action  of  debt  Vronght 
by  Killian  against  the  defendants,  Joseph  O.  and  William  B. 
Ashley,  npon  a  writing  obligatory,  executed  on  the  12th  of 
Febroary,  1859,  by  William  B.  Easley  to  Joseph  0.  Ashley, 
Cmt  one  thousand  dollars,  and  assigned  by  Joseph  0.  Ashley 
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to  James  6.  Eeatts,  and  by  Eeatts  to  the  plaintiff.  Upon  the 
back  of  the  writing  obligatory  the  name,  of  William  E.  Ashley 
is  indorsed  in  blank. 

The  declaration  contains  two  counts:  the  first  is  against 
Joseph  0.  Ashley  as  indorser,  and  William  E.  Ashley  as  guar- 
antor; the  second  is  against  Joseph  0.  Ashley  as  indorser, 
and  William  E.  Ashley  as  maker.  The  defendants  filed  sepa- 
rate demurrers  to  each  of  the  declajrations.  The  demurrers 
were  sustained,  and  judgment  rendered  thereon  in  favor  of  the 
defendants,  from  which  the  plaintiff  appealed. 

The  insufficiency  of  the  declaration,  and  more  particularly 
the  first  count,  was  questioned  upon  several  grounds,  which 
we  will  proceed  to  consider. 

In  the  first  count,  William  E.  Ashley  is  declared  against  as 
guarantor;  and  as  the  indorsement  was  made  in  blank  with- 
out date,  it  is  not  certain  whether  he  should  have  been  de- 
clared against  as  security  or  guarantor.  If  he  indorsed  the 
writing  obligatory  at  the  time  it  was  executed  by  Easley,  then 
he  is  bound  as  security  for  the  payment,  as  fully  as  if  his 
name  had  been  written  immediately  under  that  of  Easley,  the 
principal.  The  mere  fact  that  the  name  was  written  upon  the 
back  of  the  instrument  did  not  change  the  nature  of  his  lia- 
bility; it  was  not  the  making  of  a  new  contract,  but  simply 
becoming  security  for  ttie  pa3rment  of  the  one  then  being 
made.  But  if  William  E.  Ashley  indorsed  the  writing  ob- 
ligatory after  it  was  executed  and  delivered,  such  indorsement 
was  in  effect  a  new  contract,  and  to  be  valid,  should  be  made 
upon  sufficient  consideration.  As  against  him,  it  created  a 
distinct  liability:  Tenny  v.  Prince,  4  Pick.  387  [16  Am.  Dec. 
847].  By  indorsing  the  obligation  in  blank,  he  gave  to  the 
payee  or  assignee  an  implied  power  to  write  above  it  the  most 
absolute  terms  of  guaranty:  WebsUr  v.  Cobb,  17  111.  459;  True 
v.  Fuller,  21  Pick.  142.  If  WilUam  E.  Ashley  had  desired  to 
limit  or  qualify  the  terms  of  his  guaranty,  he  should  have 
done  so  when  he  made  the  indorsement;  but  when  he  sent 
forth  the  instrument  with  his  name  upon  it,  he  is  held  to  have 
given  his  implied  consent  to  be  bound  by  such  terms  as  the 
holder  of  the  obligation  might  fix  upon  him  in  his  character 
as  guarantor. 

The  defendant's  counsel  contend  that,  admitting  the  legal 
liability  of  William  E.  Ashley  to  pay,  as  guarantor,  to  Joseph 
0.  Ashley,  the  payee,  the  contract  of  guaranty  did  not  pass 
by  the  assignment  of  the  writing  obligatory  to  the  plaintiff; 
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that  there  is  no  privity  of  contract  between  William  E.  Ash- 
ley and  the  plaintiff;  and  that  consequently  the  plaintiff  has 
no  right  of  action  against  him:  SnUih  v.  DicHnsony  7  Humph. 
261,  decided  upon  the  authority  of  True  v.  Fuller,  21  Pick.  140; 
and  some  others  are  cited  as  authority  in  support  of  this  posi- 
tion; and  an  examination  of  them  would  seem  to  sustain  the 
position  assumed  by  counsel.  But  we  find  other  and  later 
decisions  which  hold  differently  upon  reason  and  authority, 
which  accord  with  the  rights  of  parties,  holders  of  negotiable 
paper.  Our  own  statute  has  placed  sealed  and  unsealed  in- 
struments upon  the  same  footing;  they  are  alike  assignable, 
and  enter  largely  into  the  business  transactions  of  the  coun- 
try. It  was  evidently  the  intention  of  the  legislature  to  facili- 
tate their  circulation  as  a  species  of  exchange,  by  vesting  in 
the  assignee  the  same  interest  which  the  assignor  had.  An 
indorsement  by  a  responsible  party  after  the  execution  of  the 
instrument  gave  to  it  an  additional  credit,  and  although  a 
new  undertaking,  it  is  nevertheless  so  attached  to  and  con- 
nected with  the  original  contract  as  to  become  in  some  respects 
a  part  of  it  McLarer^  v.  fTatoon,  26  Wend.  425  [37  Am.  Dec. 
260],  WebsUry.  Cobb,  17  111.  466,  and  Cooper  y.  Dedrick,  22  Barb. 
516,  sustain  us  in  the  opinion  that  the  contract  of  guaranty 
indorsed  upon  the  writing  obligatory  passed  with  it,  by  virtue 
of  its  assignment  to  the  assignee,  partakes  of  its  negotiability, 
and  vests  in  the  assignee  a  right  of  action  upon  the  contract 
of  guaranty  against  William  £.  Ashley,  the  guarantor. 

The  objection  to  the  first  count,  that  the  contract  of  guar- 
anty is  without  consideration,  is  not  well  taken.  It  is  averred 
that  Joseph  0.  Ashley  held  a  lien  upon  a  tract  of  land  for  the 
payment  of  the  writing  obligatory  of  Easley,  which  he  released 
in  consideration  that  William  E.  Ashley  would  guarantee  the 
payment  of  the  debt  by  indorsing  the  writing  obligatory.  We 
have  no  means  of  knowing  whether  William  E.  Ashley  was 
benefited  by  this  indorsement  or  not;  he  may  or  may  not 
have  been  interested  in  removing  the  lien  from  the  land;  but 
be  that  as  it  may,  Joseph  0.  Ashley  was  certainly  prejudiced 
by  giving  up  this  additional  security  for  the  payment  of  his 
debt,  which  is  a  sufficient  consideration  to  uphold  the  contract 
of  guaranty:  Howard  v.  Kiarsted,  20  111.  873. 

It  is  furth^  objected  to  this  count  that  it  does  not  aver 
demand  and  notice  of  non-payment  of  the  debt  to  William  E. 
Ashley.  Whether  this  objection  is  well  taken  or  not  must 
depend  upon  the  nature  of  the  contract.     As  a  general  rule,  it 
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would  seem  that  where  a  contiuuing  guaranty  is  made,  one 
which  relates  to  future  transactions  upon  the  happening  of 
which  an  absolute  liability  to  pay  must  depend,  the  guarantor 
has  a  right  to  know  whether  such  oontigencies  have  happened, 
and  is  entitled  to  notice  before  he  can  be  held  liable  upon  his 
guaranty:  MeCoUum  v.  Cushingy  22  Ark.  540.  But  where  the 
guaranty  is  for  the  payment  of  a  debt  fixed  and  definite  in 
terms,  and  is  absolute  and  unqualified,  as  we  have  seen  the 
assignee  had  a  right  to  make  it,  demand  and  notice  are  un- 
necessary.  Easley  had  become  bound  to  pay  one  thousand 
dollars  on  a  given  day;  and  WOliam  E.  Ashley,  by  his  un- 
qualified guaranty  of  payment,  became  responsible  fi>r  the 
payment  of  the  debt  according  to  the  terms  of  the  writing 
obligatory,  as  held  by  this  court:  Lane  v.  XmSuin,  4  Ark.  85 
[87  Am.  Dec.  769];  Hariee  v.  MUler,  21  111.  637;  Webgterr. 
Cobby  17  Id.  465.  Such  being  the  effect  of  the  g^uaranty,  it 
was  unnecessary  to  aver  demand  and  notice. 

The  liability  of  William  E.  and  Joseph  O.  Ashley  was  upon 
separate  contracts.  They  were  not  jointly  liable,  and  upon 
this  ground  the  demurrer  to  the  first  count  was  properly  sus- 
tained, as  held  by  this  court  in  the  case  of  Preston  v.  DaviSj  8 
Ark.  167;  Good  v.  Jonee,  9  Mo.  866. 

It  is  true,  as  contended  by  counsel,  that  a  promise  to  pay 
the  debt  of  a  third  person  must,  under  the  statute,  be  in 
writing;  but  from  the  legal  effect  of  the  indorsement,  coupled 
with  the  authority  to  fill  up  the  blank  with  the  written  guar^ 
anty  to  pay,  we  must  hold  this  to  be  a  guaranty  or  promise  in 
writing  to  pay,  and  is  not  void  under  the  statute. 

Having  thus  considered  and  disposed  of  the  objections  to 
the  sufficiency  of  the  first  count,  we  will  proceed  to  consider 
the  sufficiency  of  the  second  count,  in  which  William  E.  Ash- 
ley is  sought  to  be  charged  as  maker,  and  Joseph  O.  Ashley 
as  indorser.  If,  in  point  of  fact,  William  E.  Ashley  indorsed 
the  writing  obligatory  at  the  time  it  was  executed  by  Easley, 
he  thereby  became  security  for  Easley,  and  jointly  bound 
with  him  to  pay,  and  is  properly  declared  against  as  maker 
and  properly  joined  with  Joseph  0.  Ashley,  who  was  the  as- 
signor: Tenny  v.  Prineey  4  Pick.  887  [16  Am.  Dec.  847];  Sob- 
irwon  V.  ^6««,  17  Ohio,  36;  Carr  v.  i&wZand,  14  Tex.  278.  The 
count  is  in  the  usual  form,  and  we  think  in  all  respects  suffi- 
cient. The  pleader  has  chosen  to  fix  the  date  of  the  indorse- 
ment of  William  E.  Ashley  as  having  been  made  at  the  time 
the  writing  obligatory  was  executed,  and  so  we  must,  upon 
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demurrer,  consider  it  as  having  been  made.  If,  in  point  of 
Cact,  there  is  a  misstatement  of  time;  in  the  farther  progress 
of  the  trial  the  defendant  may  avail  himself  of  it,  but  of  that 
we  are  not  now  called  upon  to  consider. 

In  view  of  the  whole  case  and  the  questions  of  law  raised 
by  demurre^  we  are  of  opinion  that  the  demurrer  to  the  first 
count  was  properly  sustained  on  account  of  the  misjoinder  of 
parties;  and  that  the  circuit  court  erred  in  sustaining  the 
demurrer  to  the  second  count,  and  for  this  error  the  decision 
of  the  circuit  court  must  be  reversed  and  the  cause  remanded, 
with  leave  to  the  plaintiff  to  amend  the  first  count  in  his 
declaration,  and  for  further  proceedings.' 

ImxxRasiixEiT  aw  NmacmAMSM  Non  bt  Stbanoxb,  and  bef on  its  deliyay 
to  payeo,  effect  of:  See  Moore  ▼.  OroBS,  76  Am.  Deo.  820,  and  note  ZSOi  BiQ&» 
h»  T.  CoUon,  74  Id.  633,  end  note  634;  MeComb  ▼.  Tkomp$im,  72  Id.  84,  and 
note  89;  Qvin  ▼.  Sterne,  71  Id.  204;  RkkUe  v.  Siemne,  87  Id.  181,  and  note 
188. 

LiABnjTT  or  GuASABTOR  OT  NoTB:  See  Peek  r.  Frink,  74  Am.  Dee.  884^ 
and  note  386;  Donlejf  ▼.  Chmp,  68  Id.  274;  Rigge  ▼.  Waldo,  66  Id.  866. 

GUAllAUTT  WHKN  RlQVIRlD  TO  Bl  DT  WUTXHO  EXFEBUOirO  001lin»E4« 

TION,  and  when  not:  See  Draper  v.  Snow,  76  Am.  Deo.  408,  and  note  418| 
enffioienoy  of  ezpreeaion  of  oooaideration:  Ooiei  t.  McKee,  64  Id.  646^  and 
note  649. 

DnfAim  AHD  NoncB  Vmwaaauxr  to  Rm dbb  Quamaktom  Lumsm  €V 
Abbolutb  Qvabavtt:  Cfooper  v.  Page,  41  Am.  Dea  871. 
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DiAn  OF  Inditidual,  thovoh  DoooHmcrxD  with  QmcnroH  or  Pxdi- 
QtOM,  may  be  proved  by  hearsay,  subject  to  the  same  restriction  as 
where  matters  of  pedigree  are  myolved. 

Dbolabatiohb  or  MmntBM  on  RxLATTTEa  or  Faiolt  abb  Good  En« 
lynroB  to  EarABLisH  Mabbxaob,  death,  birth,  heirship,  and  the  like, 
and  may  be  proved  by  others  as  well  as  by  sorviying  members  of  the 
family.  Bnt  the  statement  of  a  witness  that  he  had  received  informa- 
tion, verbally  and  by  letter,  of  the  death  of  a  party,  it  not  appearing 
that  he  was  related  to  the  party,  nor  how  he  obtained  his  inf ormatiaii,  is 
not  competent  evidence  of  that  fact. 

JUDOlfBNT  WILL  NOT  BB    RbVBB8BZ>    VOB    IrBBOULABTTT    Uf    PBOCBBDOrOi^ 

when  snoh  judgment  is  sabstantially  the  same  as  it  wonld  have  been 
had  the  proceedings  been  regular. 

Action  of  debt  on  promissory  notes.    The  opinion  statei 
the  case. 

Oarland  and  Ncuh^  for  the  appellant. 
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By  Court,  Compton,  J.  This  was  an  action  of  debt  by  at- 
tachment, brought  by  John  ^.  Brownlee,  Thomas  J.  Homer, 
David  Brownlee,  John  Rix,  and  Charles  F.  Tracy,  partners, 
under  the  style  of  Brownlee,  Homer,  &  Co.,  against  James  A. 
Wilson,  on  two  promissory  notes,  the  one  for  $538.74,  bearing 
date  the  28th  of  February,  1860,  and  the  other  for  $110.95, 
dated  the  26th  of  July,  1860,  and  both  payable  to  Brownlee^ 
Homer,  &  Co.,  at  six  months. 

The  defendant  pleaded  in  abatement,  that  after  the  mAlring 
of  the  promissory  notes,  and  before  the  institution  of  the  suit^ 
John  A.  Brownlee,  one  of  the  plaintiffs,  had  departed  this  life. 
Upon  this  plea,  an  issue  was  regularly  made  up  and  submit- 
ted to  a  jury;  and  the  defendant,  to  maintain  the  issue  on 
his  part,  offered  to  prove  by  the  witnesses  Peel,  Denton,  and 
Gaither,  that,  "according  to  information  which  they  had  re- 
ceived, and  which  they  believed  to  be  true,"  John  A.  Brown- 
lee was  dead  prior  to  the  commencement  of  the  suit,  which 
testimony,  on  motion  of  the  counsel  for  the  plaintiffs,  was  ex- 
cluded as  incompetent.  The  defendant  then  offered  to  prove 
by  the  witness  Gregg  that  he,  Gregg,  "had  received  informa- 
tion, verbally  and  by  letter,  informing  him  of  the  death  of 
Brownlee,"  at  the  time  above  indicated,  which  was  likewise 
refused. 

The  question  thus  raised  is,  whether  the  evidence  offered 
was  competent.  Although  the  uniform  current  of  decision  is 
to  allow  hearsay  of  facts,  under  certain  restrictions,  bearing 
upon  questions  of  pedigree,  yet  hearsay  of  the  same  kind  of 
facts  has  in  some  cases  been  refused  when  introduced  for 
other  purposes,  as  in  Wkittuck  v.  Waters j  4  Car.  &  P.  875,  where, 
in  an  action  for  use  and  occupation,  it  became  necessary  to 
show  the  determination  of  a  life  estate  by  proving  the  death 
of  cestui  que  vie^  Park,  J.,  refused  to  allow  hearsay,  remarking 
that  the  question  was  not  one  of  pedigree,  "where  hearsay  in 
the  family  is  admissible."  It  may  be  laid  down,  however,  as 
a  general  rule,  sustained  by  the  decided  weight  of  authority, 
especially  in  this  country,  that  the  death  of  an  individual, 
though  disconnected  with  any  question  of  pedigree,  and  for 
whatever  purpose  sought  to  be  established,  may  be  proven  by 
hearsay,  subject  to  the  same  restrictions  that  are  applicable  in 
cases  where  matters  of  pedigree  are  involved.  It  is  neoessaiy, 
then,  to  refer  to  these  restrictions,  in  order  to  determine 
whether  the  testimony  offered  in  the  case  under  consideration 
is  admissible  or  not.    The  rule  intimated  by  this  ooort  in 
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Kelly  v.  McOuirey  15  Ark.  605,  is,  that  ''declarationB  of  mem- 
bers or  relatives  of  the  family,  or  general  repute  in  the  family, 
are  good  evidenoe  to  establish  marriage,  death,  birth,  heirship, 
and  the  like,  and  may  be  proved  by  others  as  well  as  surviv- 
ing members  of  the  family."  And  while  it  has  been  found 
upon  examination  that  some  of  the  American  courts  have  al- 
lowed greater  latitude  than  is  indicated  in  KeUy  v.  McOuirey 
eupray  we  have  met  with  no  adjudication  which  would  sanction 
the  admissibility  of  the  evidence  in  question.  Thus  in  Dud' 
ley  V.  Oraysofiy  6  B.  Mon.  259,  the  court  said  the  declarations 
of  relatives,  and  perhaps  of  neighbors  and  intimate  acquaint- 
ances, have  been  received;  but  not  so  of  a  mere  stranger;  and 
the  declaration  of  one  in  Missouri  as  to  the  death  of  a  resident 
in  that  state  was  refused,  it  not  appearing  that  the  speaker 
was  even  an  acquaintance  of  the  deceased.  How  the  witnesses 
in  the  case  we  are  considering  obtained  their  information, 
whether  from  members  of  the  family,  or  from  relatives,  or 
even  from  the  neighbors  and  acquaintances  of  the  deceased, 
we  are  not  informed.  For  anything  that  we  know,  they  may 
have  derived  their  information  from  a  solitary  stranger,  re- 
siding at  a  great  distance  from  the  deceased,  and  who  pos- 
sessed none  of  the  ordinary  means  of  reliable  information. 
Hearsay  from  such  a  source,  all  must  admit,  ought  not  to  bo 
received  in  any  case.  For  these  reasons,  we  are  clearly  of 
opinion  that  the  testimony  of  the  witnesses  Peel,  Denton,  and 
Gaither  was  properly  refused,  and  also  that  of  the  witness 
Gregg,  aside  from  any  question  growing  out  of  his  relation  to 
the  plaintiffs  as  their  attorney.  We  have  examined  the  cases 
to  which  we  have  been  referred  by  the  counsel  for  the  appel- 
lant, but  do  not  understand  them  as  warranting  a  conclusicn 
different  from  that  which  we  have  reached. 

After  all  the  evidence  offered  by  the  defendant  under  ^ Jie 
issue  to  the  plea  in  abatement  had  been  excluded,  the  record 
entry  states  that ''  the  defendant  said  he  had  nothing  further 
to  say,  and  said  plaintiffs  might  take  their  course."  Where- 
upon the  plaintiffs  read  the  notes  sued  on  in  evidence  to  the 
jury,  who  returned  the  following  verdict:  "  We,  the  jury,  find 
the  issue  for  the  plaintiffs,  and  find  for  their  debt  and  dam- 
ages the  sum  of  $768.30";  for  which  sum,  with  costs  of  suit, 
judgment  was  rendered.  This  was  irregular.  When  the  de- 
fendant declined  making  further  defense,  the  court,  after  first 
seeing  that  the  issue  to  the  plea  in  abatement  was  properly 
disposed  of,  should  have  proceeded,  under  the  statute  (Digest, 
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c.  133,  sec.  81),  to  render  judgment  for  the  debt,  damages,  and 
costs,  the  amount  of  the  demand  proceeded  for  being  ascer- 
tainable from  the  instruments  sued  on.  But  conceding,  as 
we  do,  that  the  reading  of  the  notes  in  evidence  to  the  jury, 
under  the  issue  to  the  plea  in  abatement,  was  irregular  and 
erroneous,  and  that  the  finding  of  the  jury  was  in  no  wise 
responsive  to  the  issue,  yet  the  judgment  is  substantially 
what  it  must  have  been  if  the  proceeding  had  been  regular; 
and  being  therefore  correct  upon  the  whole  record,  it  will  not 
be  reversed  for  the  errors  indicated,  but  is  in  all 
affirmed. 


ADioBSiBntnr  ov  Hbamat  Bvidxnoi  upoh  Mattibs  ov  PKDHoaBi 
Cfr(m^fwd  ▼.  SlaMum,  77  Am.  Deo.  323,  and  note  328. 

Dbcibiok,  though  Ekbonioub,  GUtnroT  bb  Bbvbbsbis  ububh  Pluuv- 
DioiAL  TO  Appbllavt:  Budmer  ▼.  Bu$h,  35  Am.  Deo.  634. 

If  Pabtt  has  KKOwnroLT  Acquibsgbd  nr  Judqubht  OoMPiiAniBD  oi^ 
or  has  been  guilty  of  laches  in  seeking  his  remedy,  relifif  wiU  not  be 
granted:  Kemp  ▼.  Cook,  79  Am.  Dec.  681. 

Pboof  of  Death.  — The  law  presomes  that  a  person  shown  to  be  aUve  at 
a  given  time  remains  alive  until  the  contrary  is  shown  by  some  snfflasnt 
proof,  or  in  the  abeenoe  of  each  proof,  until  a  different  presumption  arises: 
0*Oara  v.  EUenkhr,  38  N.  T.  296;  SteooM  v.  JiicNamara,  36  Me.  176;  a  a, 
68  Am.  Deo.  740;  Eagle's  Com,  3  Abb.  Pr.  218;  bat  it  has  been  long  settled 
that  such  different  presumption  arises  in  law  after  an  absence  of  seven  years 
without  any  intftlligence  respecting  such  person:  Id.;  Tiadak  v.  Coim.  MmL 
L\fe  Ins,  Co.,  26  Iowa»  170;  PeabodyY.  Hewett,  62  Me.  33;  a  a,  83  Am.  Dea 
486.  In  other  words,  a  person  who  for  seven  years  has  not  been  heard  of  by 
those  who,  had  he  been  alive,  would  naturally  have  heard  of  him  is  in  con- 
templation of  law  presumed  to  be  dead:  See  Bics  v.  Lumleiff  10  Ohio  BL  696; 
BosentkcU  v.  Mayhugh,  33  Id.  166;  AdaamY.  Jonas,  39  Oa.  479,  608;  Hobms t. 
Johnson,  42  Pa.  St.  159;  Crmnford  v.  EUioU,  1  Houst  466;  Shawn  v.  JicMae^ 
kin,  9  Lea>  601;  S.  C,  42  Am.  Rep.  680;  Spears  v.  Bmion,  31  IGss.  664s 
Clarke  v.  Cummings,  6  Barb.  339,  364;  UnioersUy  v.  Hanison,  90  N.  a  S8& 
But  it  is  still  an  open  question  as  to  when  the  death  occurred,  whether  at  the 
beginning  or  at  the  end  of  the  seven  years,  or  at  what  other  time.  In  an 
early  case  in  Sooth  Carolina,  it  was  ruled  that  v^ere  an  absent  party  is  un- 
heard of  for  seven  years,  the  presumption  is  that  he  died  at  the  commence- 
ment of  that  period:  Naisor  v.  Brotiaway,  Rich.  Bq.  Gas.  449;  but  compare 
Chapman  v.  Cooper,  6  Rich.  462.  Some  of  the  authorities  hold  that  the  pre- 
sumption as  well  as  the  fact  of  death  attaches  to  the  time,  and  fixes  the  date 
of  the  death  at  the  end  of  the  seventh  year:  Clarke  v.  Coif/SeU,  16  N.  J.  Eq. 
119;  AMwry  v.  Samders,  8  OsL  62;  Monigomery  v.  Beaeame,  1  Saw.  660.  It 
is  said  that  "  the  presumption  of  death,  as  a  limitation  of  the  presumption  of 
life,  must  be  taken  to  run  exclusively  from  the  termination  of  the  prescribed 
period,  BO  that  the  person  must  be  taken  to  have  been  then  dead,  and  not 
before":  Bwrry,  Sim,  4  Whart.  160;  S.C.,33Am.  Dec 6a  Therulewhioh 
obtains  in  England,  however,  is,  that  when  the  presumption  of  death  attaches, 
it  only  implies  that  the  party  is  dead,  but  not  that  he  died  at  any  particolaf 
time  during  the  seven  years,  and  the  time  of  death*  whenever  it  is  materia]* 
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mast  be  a  subject  of  distinct  proof:  Nepeau  ▼.  Knight,  2  Mees.  k  W.  8d4;  S.  C.» 
5  Barn.  &  AdoL  93;  BePhene's  Trust,  L.  B.  5  Ch.  139;  Re  Lewt'a  Trust,  L.  R. 
11  £q.  236;  Thomas  v.  Thgmas,  2  Drew.  &  S.  298;  and  see  Hickman  v,  Upsatt, 
L.  IL  20  £q.  136;  S.  C,  13  Eng.  Rep.  672;  Re  CorbesUey*s  Trusts,  L.  R.  14 
Ch.  Div.  846;  Doe  v.  Hagerman,  4  U.  0.  Q.  R  510;  S.  0.,  8  Id.  291.  And 
such  also  appears  to  be  the  prevaling  rale  in  this  conntry.  The  presumption 
of  death  arises  from  the  absence  of  the  person  without  being  heard  from  for 
seven  years,  but  does  not  extend  to  the  death  having  ooourred  at  the  end  or 
any  other  particular  time  within  that  period,  and  leaves  it  to  be  judged  of  as 
a  matter  of  fact  according  to  the  circumstances  which  may  tend  to  satisfy 
the  mind,  that  it  was  at  an  earlier  or  later  day:  State  v.  Moore,  11  Ired.  160; 
8.  C,  53  Am.  Dec  401;  /Saucer  v.  Roper,  13  Ired.  333;  and  to  the  same  effect, 
see  Hancock  v.  Am.  ijfe  Ins.  Ch,,  62  Mo.  26;  Johnson  v.  Johnson,  114  El.  611; 
JieOartee  v.  Camee,  1  Barb.  Ch.  466;  Eagle's  Case,  3  Abb.  Pr.  218;  Stouvenai 
V.  Stevens,  2  Daly,  319;  Smith  v.  Smkh,  49  Ala.  156;  DaoU  v.  Briggs,  97  U.  S. 
628;  Tiixhle  v.  Conn.  MuL  Life  Ins.  Co.,  26  Iow%  170;  Byan  v.  Tudor,  31 
Kan.  366;  &  C,  2  Pac  Rep.  797;  Cox  v.  Ellsworth,  18  Neb.  664;  &  C,  26 
K.  W.  Rep.  460. 

Absence  of  a  person  alone  during  seven  years  does  not  raise  a  presumption 
of  death,  but  it  must  appear  that  he  has  not  been  hesrd  of  by  those  persons  V^ 
who  would  naturally  have  heard  from  him  during  the  time,  had  he  been 
alive:  Thomas  v.  Thomas,  16  Neb.  553;  Brown  v.  Jewett,  18  N.  H.  230;  Sen- 
sender/er  v.  Pac  MuL  Ins.  Co.,  19  Fed.  Rep.  68  (Cir.  Ct  Mo.).  And  the  mere 
failure  to  hear  from  an  absent  person  for  seven  years,  who  was  known  to 
have  had  a  fixed  place  of  residence  abroad,  would  not  be  sufficient  to  raise 
the  presumption  of  death,  unless  due  inquiry  had  been  made  at  such  place 
without  getting  tidings  of  him:  Baiieif  v.  Bailey,  36  Mich.  181;  Wentujorth  v. 
Wentworth,  71  Me.  73;  but  it  is  otherwise  where  the  absent  person  left  his 
home  merely  for  temporary  purposes,  intending  to  return:  Id. ;  and  see  Stinch- 
fidi  v.  Emerson,  52  Me.  465;  S.  C,  83  Am.  Deo.  524;  and  in  such  case  his 
death  may  be  presumed  in  less  than  seven  years  from  the  date  he  was  last 
heard  of,  even  from  facts  and  circumstances  other  than  those  showing  his  ex- 
posure to  danger  which  probably  resulted  in  death:  Tisdale  v.  Conn.  Mut.  lAfe 
Ins.  Co.,  26  Iowa,  170.  Thus  evidence  of  character,  habits,  domestic  rela- 
tions, and  the  like,  making  the  abandonment  of  home  and  family  improbable, 
and  showing  a  want  of  all  those  motives  which  can  be  supposed  to  influence 
men  to  such  acts,  may  be  sufficient  to  raise  the  presumption  of  death,  or  from 
which  the  death  of  one  absent  and  unheard  from  may  be  inferred,  without 
regard  to  the  duration  of  such  absence:  Id.;  Cox  v.  Ellsworth,  18  Neb.  664; 
8.  C,  26  N.  W.  Rep.  460;  Rjfan  v.  Tudor,  31  Kan.  366;  S.  C,  2  Pac.  Rep. 
797;  Hancock  v.  Am.  Life  Ins.  Co.,  62  Mo.  26;  and  see  Eagle*s  Case,  3  Abb. 
Pr.  218;  MerriU  v.  Thompson,  1  Hilt.  550;  Boyd  v.  Life  Insurance  Co.,  34  La. 
Ann.  848.  But  a  mere  rumor  that  an  absent  person  is  dead  is  not  admissible 
to  establish  or  raise  a  presumption  of  such  death:  Johnson  v.  Johnson,  114  IlL 
611 ;  S.  C,  3  N.  E.  Rep.  232;  and  see  Whiteside's  Appeal,  23 Pa.  St.  114.  And 
the  presumption  of  death  arising  from  the  absence  of  one  from  his  home,  and 
unheard  from  for  the  period  of  seven  years,  is  but  prima/ade  evidence  of  the 
fact,  and  may  be  rebutted  by  counter-proof,  or  by  a  conflicting  presumption: 
Id.;  Stouvenel  v.  Stevens,  2  Daly,  319;  S.  C,  26  How.  Pr.  244;  Youngs  v. 
Beffner,  36  Ohio  St.  232;  King  v.  Twining,  2  Bam.  &  Aid.  886.  But  the  bur^ 
den  of  proof  is  on  the  party  denying  the  death:  See  Stevens  v.  McNamara, 
36  Me.  176;  8.  C,  58  Am.  Dea  740;  and  the  presumption  of  death  is  not 
overcome  by  mere  similarity  of  name,  but  the  identity  of  the  person  must  be 
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shown:  Hopi  ▼.  ITewbM^  45  N.  J.  L.  219;  S.  C,  46  Am.  Rep.  757.  Bs» 
where  the  presamption  ia  sought  to  be  eetabliahed  by  the  affidaTita  of  wik- 
nesses  who  hare  no  interest  in  the  abeent  person,  being  neither  reLativea^ 
friends,  nor  members  of  the  family,  their  testimony  is  overcome  and  destroyed 
by  the  testimony  of  one  credible  witness,  who  is  well  acquainted  with  tha 
absent  person,  knows  his  handwriting,  and  has  receiyed  a  letter  from  him 
within  the  period  of  seven  years:  8ndth  ▼.  SmUht  49  Ala.  156;  and  see  Flijfmik 
V.  Coffee,  12  Allen,  133.  And  evidence  of  belief  and  repntation  that  one  waa 
dead,  founded  on  his  protracted  absence,  may  be  rebutted  by  the  dedarationa 
of  his  deceased  wife  that  she  received  a  letter  from  him  after  his  departazei 
Norria  v.  Edwards,  90  N.  C.  382;  S.  C,  47  Am.  Dec.  526.  So  the  pxeeump- 
tion  of  death  arising  from  absence  was  rebutted,  where  it  was  shown  that  the 
absentee  had  been  seen,  that  there  were  rumora  as  to  his  whereabouts^  and 
that  he  left  when  a  warrant  had  been  issued  for  him,  a  womaa  of  bad  repnto 
leaving  about  the  same  time:  O^KtBy  v.  FtOeer,  71  Ga.  775. 

Death  may  of  course  be  proved  by  the  direct  testimony  of  a  witness  to  tba 
fact,  and  this  is  the  most  satisfactory  prool  But  the  &ct  may  be  eetablishad 
by  indirect  evidence,  as  by  an  official  registry  of  the  death  kept  pureuaat  te 
law:  See  Doe  v.  Andrew,  15  Ad.  &  S.,  N.  S.,  756;  Amorkcm  I^e  Ins,  etc.  Ok 
V.  Rosenagle,  77  P^  SI  507;  Ridgdeff  v.  Johuon,  11  Barb.  627.  So  it  ia  coa»- 
petent  to  prove  the  fact  of  death  by  reputation:  Seeriii  v.  Oreen,  3  WalL  744 
And  common  reputation  in  the  family  is  evidence  of  the  time  as  well  as  ef 
the  fact  of  the  death  of  a  member  of  the  family:  Morritt  v.  Fotier,  83  N.  H. 
379;  American  lAfe  Ine,  etc  Co.  v.  Bomnaglt,  77  Pa.  St.  507;  Mann  v.  FwBer^ 
45  Vt.  29.  But  it  is  common  reputation  among  the  kindred  only  of  a  do* 
ceased  person  that  is  in  general  admissible  in  proof  of  death:  See  Andermm 
V.  Parker,  6  CaL  197;  Dupont  v.  Dade,  30  Wis.  170;  though  the  rule  has 
been  relaxed  in  cases  where  the  deceased  left  no  known  kindred,  in  whidi 
cases  reputation  among  the  acquaintances  of  the  deceased  is  held  to  be  suffi- 
cient proof  of  the  fact:  Bmghoaae  v.  Keener,  49  HI.  470.  Or  if  the  party  died 
abroad,  the  fact  of  death  may  be  proved  by  reputation  among  his  reUttiona 
and  acquaintances:  Evmg  v.  Soxary,  8  Bibb,  235;  and  see  Ccrier  v.  Jtfbnf- 
gomery,  2  Tenn.  Gh.  216.  But  the  general  rule  suctained  by  the  antfaoritias 
is,  that  death  may  be  proved  by  individual  declarations  of  the  fact  when 
they  come  from  any  of  the  fiemuly  who  have  themselves  since  died,  and  this 
J  when  the  relationship  is  by  blood  or  marriage:  1  GreeoL  Ev.,  sec.  103;  Bmet' 
eon  V.  WhUe,  29  N.  H.  491;  Norria  v.  Edwards,  90  N.  G.  882;  8.  C,  47  Am. 
Rep.  526;  and  see  Jones  v.  Jones,  36  Md.  457;  Bamum  v.  Bamum^  42  Id. 
306;  Crat^wrd  v.  Bladimm,  17  Id.  49;  S.  C,  77  Am.  Dsa  328;  Jadhson  v. 
King,  5  Cow.  237;  B,  G.,  15  Am.  Dec  468;  Vaufflum  v.  PhAe,  1  Mart  ft  T.  1; 
S.  G.,  17  Am.  Dec  770;  Dupoytter  v.  Qagoid,  1  a  W.  Rep.  652  (Ky.);  and 
general  repute  iu  the  family,  proved  by  the  testimany  of  a  surviving  member, 
is  within  the  rule:  1  GreenL  Ev.,  sec.  103;  Baion  t.  TaSmadge,  24  Wis.  217; 
Van  Sickle  v.  Qibson,  40  Mich.  170.  But  the  testimony  of  witnesses  not  oon- 
nected  with  the  family,  who  have  no  personal  knowledge  of  the  facts  of  which 
they  speak,  and  have  not  derived  their  information  from  persons  conneotod 
or  particularly  acquainted  with  the  family,  but  speak  generally  of  what  they 
have  heard  and  understood,  is  insufficient  to  go  to  the  jury:  Jademm  v. 
Browner,  18  Johns.  37;  SUOe  v.  Wright,  30  K.  W.  Rep.  888  (Iowa);  and  see 
Fosgate  v.  Herkimer  JUffg.  eic  Co.,  12  Barb.  352,  858;  BlattdeUr.  Bidtmm,  189 
Mass.  250.  Proof  of  a  statement  made  by  the  sister  of  a  woman  that  tlia 
latter  ''  married  a  river-man,  and  went  on  a  boat^  and  tha  boat  blew  ap  aad 


Dec.  1867.]  Pbtbbs  v.  Hobbs.  52)]r 

ahe  mm  kilM,**  was  held  to  be  snfBoifliit  to  ftathoriM  a  finding  of  death,  bat 
not  soffioiflnt  to  aet  aside  a  eonttavy  finding:  Sekeei  t.  MUdman,  77  lU.  301. 

The  fact  that  one  haa  died,  and  ^t  oertain  others  are  hia  widow  and  heirs 
at  law,  cannot  be  ahown  by  proof  of  the  general  repate  among  the  neighbors 
d  the  peraoa  whose  deatii  ia  alleged:  Hobb  v,  LoomU,  64  Iowa,  432.  Snch 
evidence  ia  mere  hearaay,  and  heanay  ia  inadmiasible  to  eataUiah  any  apecifio 
fact  anaoeptible  of  being  proved  by  witneaaea  who  can  apeak  from  their  own 
knowledge:  Id.;  1  Greenl.  Er.,  aea  99;  Mbna  Qvem  ▼.  Hepbwm,  7  Cranoh, 
890»  295;  Qoimu  v.  /Z^,  12  How.  472;  Carter  ▼.  Montgonmy,  2  Tenn.  Ch.  216. 

The  granting  of  lettera  of  adminiatration  ia,  in  general,  prhna  fade  evi- 
dence of  the  death  of  the  party  upon  whoae  eatate  they  are  iaaned:  Busaett 
V.  Schuyler,  22  Wend.  277;  Jinnro  v.  Meretunif  26  Barb.  383,  397;  CarroU  v. 
Carroll,  2  Hon,  609;  S.  C,  16  Abb.  Pr.,  K.  8.,  239;  Jefer*  v.  JtadeUff,  10 
N.  H.  242.  Bnt  the  preanmption  of  death  raised  thereby  ia  aaid  to  be  weak 
and  incondnaive,  and  capable  of  being  rebutted  by  alight  evidence:  Tiadalt 
r.  Conn,  MvL  lAft  /na.  Co.,  26  Iowa,  170;  S.  C,  28  Id.  12.  Bnt  no  plea  in 
abatement  having  been  filed,  the  grant  of  adminiatration  waa  held  to  be  con- 
dnsive,  in  Nemnan  v.  Jenkins,  10  Pick.  615;  compare  Jodmmeen  v.  St^olk 
8av,  Bank,  3  Allen,  94;  Roderigas  v.  East  JUver  Sav.  Bank,  63  N.  Y.  460; 
Same  v.  Same,  76  Id.  316;  B,  C,  32  Am.  Rep.  309;  DevUn  v.  Commonwealth^ 
lOI  Pa.  St  273.  Where  huaband  and  wife  both  periah  in  the  aame  calamity, 
no  preanmption  of  anrvirorahip  of  the  wife  ariaea  from  a  recital  in  the  order 
of  adminiatration  npon  her  eatate  that  ahe  waa  ''  the  surviving  wife  "  of  her 
hnaband:  Saunders  v.  Shnmeh,  65  Cal.  50. 

The  Buggeation  of  the  death  of  a  plaintiff  in  the  reoord,  and  an  order  ta 
make  hia  deviaeea  partiea,  ia  prima  fade  evidence  of  hia  death  for  the  pur- 
poaea  of  the  trial:  Siebbme  v.  Dunecm,  108  U.  S.  82. 
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HoLPKB  OF  Note  must  Exxboom  Dub  DnjoENoa,  Dkpikdino  upon  the 
cironmatancea  of  the  particular  case,  in  making  demand  of  payment  at 
the  time  and  place  of  payment,  and  in  giving  notice  to  the  indoraer  of 
non-payment,  in  order  to  fix  an  unqualified  liability  upon  him. 

FAiLUiin  TO  Presei^t  Note  for  Payment  is  Excused  bt  Existence  oi 
War,  and  military  occupation  of  the  country  where  the  partiea  live  and 
the  note  ia  payable,  whereby  there  ia  "  a  virtual  interruption  and  ol> 
atrnction  of  the  ordinary  regulationa  of  trade,'*  hindering  a  present- 
ment; and  BO  where,  after  due  search  and  inquiry,  the  maker  cannot  be 
found. 

When  Sams  Causes  Which  Prevent  Holder  of  Note  from  Present- 
INO  It  for  payment  also  eziat  to  prevent  hia  giving  notice  of  non- 
payment to  the  indoraer,  he  ia  ezcnaed  for  a  failure  to  do  either. 

DuTT  OF  Holder  of  Note  to  Make  Presentment  with  all  due  diligence 
immediately  ariaea  when  the  cauaea  which  exouae  presentment^  demand, 
and  notice  cease  to  exist;  and  if  he  faila  to  do  ao,  and  on  non-payment 
to  give*  notice,  the  indoraer  ia  diacharged. 

Whether  Circumstances  EIxousing   Presentment  of  Note  for  Pay- 
ment Existed,  and  when  they  oeaaed  to  exiat^  are  queationa  of  fact  to 
be  ascertained  from  the  evidence  by  the  jury. 
▲m.  Dbc  Vou  XCl-M 
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Pbotbr  of  Nots  n  Ensmxcm  uvpee  Plba  or  vov  AawMPaiT  ind 
and  the  notMyVi  oartifloate  that  ha  mailad  aotloa  to  ilia  indocaar  ia 
danoa  primafiteie  of  tha  iaeta  atatad. 

IToTKnB  OF  Pkorst  mat  bb  DntBOKBD  TO  Plaob  Spbuifibd  bet 

as  hia  plaoa  of  laatdanoa  in  conjiiiietion  with  hia  indonamant^  and  it  ia 
for  him  to  ahow  that  ha  did  not  laaida  thara,  or  that  waa  not  hia  paa^ 

Ukdbb  Gbbbbal  latUB  to  Plba  of  wov  AaamrBn,  Pboof  of  "DEMAjn 
AND  KonoB  at  a  tima  anbaaqiiant  to  tha  day  of  paymant  may  ha  mad% 
and  ia  oompatant  to  anatain  tha  aUegatioa  that  "aaarohand  inqnixyireva 
mada  "  on  tha  day  of  payment,  and  the  partiea  could  not  be  foond.  Hw 
real  qnaation  ia  one  of  *'  dna  diligiBoa^"  and  tha  time  laid  in  tha 
tion  in  anoh  oaaa  ia  inunatariaL 

Action  of  oMunifMit  against  the  maker  and  payee  and  i 
doner  of  a  promissory  note.    The  oinnion  states  Uie  case. 

Watkim  and  Rou^  for  the  plaintiff  in  error. 
Chirland  and  Naah^  for  the  defendant  in  error. 

By  Conrty  Walker,  C.  J.  Hobbs  brought  his  action  of 
assumprit  against  John  B.  Cobb,  maker,  and  Oeorge  B.  Pe» 
ters,  payee  and  indorser,  of  a  promissory  note,  payable  at  the 
branch  bank  of  the  Planters'  Bank  at  Memphis,  Tennessee^ 
on  the  sixteenth  day  of  January,  1863.  The  note  was  in- 
dorsed *^  (George  B.  Peters,  Walnut  Bend,  Ark."  A  demurrer 
was  sustained  to  the  first  count  in  the  declaration,  and  upon 
the  second  count  issue  was  taken  upon  the  plea  of  non  ot- 
9umpBU.  A  discontinuance  was  entered  as  to  Cobb,  the  maker, 
who  had  not  been  served  with  process,  and  upon  a  trial  befora 
a  jury  a  verdict  and  judgment  thereon  were  rendered  against 
Peters,  the  indorser,  for  the  amount  of  the  note,  and  interest 
thereon. 

The  defendant,  Peters,  has  brought  the  case  before  us  by 
writ  of  error,  and  contends  that  he  is  discharged  from  bis 
liability  as  indorser  to  pay  the  note  by  the  neglect  and  omis- 
sion of  the  plaintiff  to  demand  payment  of  Cobb,  the. maker, 
and  in  default  of  payment  to  give  him,  as  indorser,  notice  of 
Buch  non-payment. 

As  a  general  rule,  to  charge  the  indorser,  a  demand  of  pay- 
ment should  be  made  of  the  maker  at  the  place  where  pay- 
ment is  to  be  made,  on  the  day  oh  which  the  note  fell  due^ 
and  if  not  paid,  notice  of  ncm-payment  given  to  the  indorser 
without  delay.  Due  diligence,  it  seems,  is  in  all  cases  re- 
quired of  the  holder  in  this  respect,  in  order  to  fix  an  uft* 
qualified  liability  upon  the  indotser.    What  constitutes  dm 


Dec.  1867.]  Peters  v.  Hobbs.  681 

diligence  depends  upon  the  circumstances  attending  each  par- 
ticular case.  The  rule  seems  to  be  founded  upon  commercial 
convenience  and  necessity.  Mr.  Story  says:  ''The  object  in 
all  such  cases  is  to  require  reasonable  diligence  on  the  part 
of  the  holder,  and  that  diligence  must  be  measured  by  the 
general  convenience  of  the  commercial  world,  and  the  prao- 
ticability  to  accomplish  the  end  required  by  ordinary  skill, 
caution,  and  effort.  Due  presentment  must  be  interpreted  to 
mean,  presented  according  to  the  custom  of  merchants,  which 
necessarily  implies  an  exception  in  favor  of  those  unavoidable 
accidents  which  must  prevent  the  party  from  doing  it  within 
the  regular  time:  Story  on  Promissory  Notes,  819. 

Among  the  several  causes  which  will  excuse  a  failure  to 
make  presentation  for  payment  at  the  time  the  note  falls  due 
are,  ''the  prevalence  of  political  circumstances  which  amount 
to  a  virtual  interruption  and  obstruction  of  the  ordinary  ne- 
gotiation of  trade;  the  breaking  out  of  war,  and  the  military 
occupation  of  the  country  where  the  parties  live  or  where  the 
note  is  made  payable,  which  suspends  commercial  intercourse; 
or  the  utter  impracticability  of  finding  the  maker,  or  finding 
his  place  of  residence":  Id. 

The  plaintiff  relies  upon  the  existence  of  several  of  these 
causes  as  an  excuse  for  having  failed  to  present  the  note  for 
payment  when  due,  and  there  can  be  no  doubt  but  that  it  is 
a  sufficient  excuse,  when  shown  to  exist  during  all  the  time 
that  such  hindering  cause  exist;  and  to  comply  with  the  re- 
quirements of  the  law  so  soon  as  the  hindering  cause  is  re- 
moved, is  due  diligence.  The  excuse  averred  in  the  second 
count  in  the  declaration,  and  upon  which  alone  issue  was 
taken,  is  set  forth  in  the  following  language:  "And  the  said 
plaintiff  avers  that  afterwards,  when  the  said  promissory  note 
became  due  and  payable,  according  to  the  tenor  and  effect 
thereof,  to  wit,  on  the  nineteenth  day  of  January,  1863,  dili- 
gent search  and  inquiry  were  made  after  the  said  branch  of 
the  Planters'  Bank  of  Tennessee,  and  after  the  said  defendant, 
John  B.  Cobb,  to  wit,  at  Memphis  aforesaid,  and  elsewhere,  to 
wit,  at  the  county  and  state  aforesaid,  in  order  that  the  said 
promissory  note  might  be  presented  and  shown  for  payment 
thereof;  but  t^at  the  said  branch  of  the  Planters'  Bank  and 
the  said  John  B.  Cobb  could  not  on  such  search  and  inquiry 
be  found." 

To  sustain  this  issue,  the  plaintiff  gave  the  note  declared 
upon  and  the  assignment  thereon  in  evidence,  and  also  proved 
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by  the  evidence  of  the  cashier  of  the  said  branch  bank  that 
he,  the  witness,  as  cashier,  left  Memphis  with  the  assets  of  the 
bank  on  the  twenty-eighth  day  of  May,  1862,  and  returned  to 
Memphis  with  them  in  the  month  of  September,  1865,  and 
that  said  bank  transacted  no  business  during  that  time;  and 
also  by  a  witness  that  he  resided  in  Helena  in  January,  1863; 
that  Helena  was  then  held  by  the  military  forces  of  the  United 
States;  that  persons  could  not  pass  in  or  out  of  the  lines,  or 
ship  goods  without  permits  from  military  authorities;  that 
witness  was  not  in  Memphis  in  January,  1863,  but  was  there 
in  December,  1862,  and  April,  1863;  that  Memphis  was  held 
by  military  authority  just  as  Helena  was;  that  the  political 
condition  of  the  country  was  such  as  amounted  to  a  virtual 
suspension  of  the  ordinary  commercial  transactions  of  the 
country;  there  was  a  mail  carried  between  Memphis  and 
Helena,  but  none  along  the  river  between  those  points;  that 
boats  could  not  land  along  the  river  between  these  points 
without  permits.  The  plaintiff  also  offered  in  evidence, 
against  the  objection  of  the  defendant,  the  protest  made  by 
a  notary  public  in  the  usual  form  and  attestation,  by  which  it 
appeared  that  he,  as  notary  public,  presented  the  note  in  suit 
at  the  old  banking-house  of  the  branch  Planters'  Bank,  Mem- 
phis, and  demanded  payment  thereof  from  D.  A.  Shepherd, 
cashier,  and  was  answered  that  the  said  note  would  not  be 
paid;  that  the  said  notary  also  made  diligent  search  and  in- 
quiry for  John  B.  Cobb,  maker  of  said  note,  but  could  not 
find  him,  or  any  one  who  would  pay  said  note.  All  of  which 
was  done  at  Memphis  on  the  sixth  day  of  September,  1865, 
and  that  on  the  same  day  be,  as  such  notary  public,  directed 
a  written  notice  of  the  instrument  of  protest  to  Geoi^  B. 
Peters,  at  '*  Walnut  Bend,  Arkansas,"  and  placed  the  same  in 
the  post-office  at  Memphis  before  the  departure  of  any  mail, 
postage  paid.  Upon  this  evidence,  under  the  instructions  of 
the  court,  the  jury  rendered  their  verdict  in  favor  of  the  plain- 
tiff. 

In  view  of  the  state  of  case  made  by  the  evidence,  we  are 
satisfied  that  the  holder  of  the  note,  the  plaintiff,  under  the 
rules  stated  above,  has  shown  sufficient  excuse  for  not  present- 
ing the  note  for  payment  on  the  day  it  fell  due,  and  thence- 
forward during  all  the  time  in  which  for  any  of  the  above- 
enumerated  causes  there  was  ''a  virtual  interruption  and 
obstruction  of  the  ordinary  negotiations  of  trade." 

But  it  is  contended  for  the  defendant,  that  if,  owing  to  the 
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existiDg  circamstanoes,  the  holder  of  the  note  should  be  ex- 
cused for  not  having  presented  the  note  for  payment  when 
due,  that,  notwithstanding  this,  he  should  have  given  notice  of 
non-payment  to  the  indorser. 

It  is  true  that  due  diligence  is  necessary  as  well  in  giving 
notice  to  the  indorser  as  in  the  presentment  for  payment,  in 
order  to  fix  upon  the  indorser  a  liability  to  pay  the  debt;  and 
a  failure  to  use  due  diligence,  whether  in  the  one  or  the  other, 
would  be  as  fatal  to  the  recovery  of  the  holder  as  against  the 
indorser  as  if  neither  of  these  prerequisites  to  his  right  of 
action  had  been  complied  with.  But  when  the  same  causes 
which  prevented  the  holder  from  presenting  the  note  for  pay- 
ment when  it  became  due  and  payable  also  exist  to  prevent 
his  giving  notice  of  non-payment  to  the  indorser,  the  holder 
is  excused  for  having  failed  to  do  either. 

The  case  referred  to  by  the  counsel  for  the  plaintiff  in  error 
to  sustain  the  proposition  assumed  by  them  {Price  v.  Young y 
1  McCord,  839)  only  supports  their  position  to  the  extent  that 
where  there  is  an  excuse  which  only  relieves  the  holder  of  the 
note  from  the  necessity  of  presenting  it  for  payment,  but  does 
not  extend  also  to  the  indorser,  notice  must  be  given  to  the 
indorser,  or  he  will  be  discharged  from  payment.  In  the  case 
of  Price  v.  Young,  9upra,  Bryor,  the  maker  of  the  note,  died  be- 
fore the  note  fell  due,  wherefore  presentment  could  not  be  made; 
but  the  indorser  resided  so  near  that  notice  could  have  been 
given  him  in  five  hours.  The  court  said:  ''  In  some  cases  it, 
is  a  question  whether  it  is  practicable  to  have  given  an  earlier 
notice  than  that  which  is  in  proof,  and  this  depends  on  the 
local  situation  of  the  parties  and  the  means  of  communication." 

But  in  the  case  before  us,  so  tar  from  an  open  communica« 
tion,  the  same  causes  which  prevented  the  presentation  of  the 
note  for  payment  apply  with  equal  force  to  the  giving  of  notice 
of  non-payment  to  the  indorser,  and  the  hindering  cause  ex- 
tending alike  to  both,  the  holder  is  excused  from  the  perform- 
ance of  either. 

It  is  not  contended  for  the  defendant  in  the  court  below, 
that,  conceding  the  causes  which  excused  the  plaintiff  from 
presenting  the  note  for  payment  when  due,  and  from  giving 
notice  to  the  indorser  of  such  non-payment  to  have  been  suffi- 
cient at  the  time  the  note  fell  due,  and  so  continued  during 
the  war,  still  there  was  a  time,  from  June  until  September, 
1865,  after  peace  was  proclaimed,  during  which  the  plaintiff 
might  and  should,  in  the  exercise  of  due  diligence,  have  pre« 
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Bented  the  note  for  payment,  and  if  not  paid,  to  have  notified 
the  indorser  of  the  fact;  and  that  having  failed  to  do  so,  the 
defendant  as  indorser  is  discharged  from  all  liability  to  pay. 

We  have  no  doubt  but  that  the  plaintiff  was  only  excused 
from  the  necessity  of  presenting  the  note  for  payment  at  the 
branch  bank  at  Memphis  when  it  fell  due,  because  of  the 
hindering  causes  then  existing,  and  which  continue  to  be  an 
excuse  so  long  only  as  the  cause  of  impediment  existed;  as, 
for  instance,  in  case  of  the  prevalence  of  cholera,  or  yellow 
fever,  in  a  city  or  place  of  payment;  during  its  prevalence  the 
holder  of  the  note  would  not  be  required  to  peril  his  life  in 
order  to  make  such  presentment;  but  so  soon  as  the  epidemic 
had  passed  off,  or  so  far  subsided  as  no  longer  to  endanger  life, 
as  the  hindering  cause  had  ceased,  so,  instantly,  would  arise 
a  duty  on  the  part  of  the  holder,  with  all  due  diligence,  to 
make  such  presentment,  and  a  failure  to  do  so,  and  if  not  paid 
to  give  notice  of  such  non-payment  to  the  indorser,  would  as 
effectually  discharge  him  from  further  liability  to  pay  as  a 
failure  to  make  presentment  under  ordinary  circumstances 
would. 

Whether  such  circumstances  have  intervened  as  will  excuse 
the  holder  from  presenting  the  note  fi>r  payment  at  the  time 
it  fell  due,  and  when  they  ceased  to  exist,  are  questions  of 
fact  to  be  ascertained  from  the  evidence  by  the  jury,  as  repeat* 
edly  held  by  the  American  courts:  Jordan  v.  Oameit^  8  Ala. 
617;  Fvifard  v.  Johnson,  15  Id.  891;  LaughUn  v.  ManhaU,  19 
lU.  890. 

The  first  instruction  given  by  the  court  to  the  jury,  at  the 
instance  of  the  plaintiff,  the  third  instruction  given  at  the  in- 
stance of  the  defendant,  and  that  given  by  the  court  upon  its 
own  motion,  taken  together  in  substance,  say  to  the  jury:  If 
you  find  from  the  evidence  that  at  the  day  the  note  fell  due 
a  state  of  war  existed,  or  tiiat  such  poUtical  circumstances 
existed  as  amounted  to  a  virtual  interruption  and  obstruction 
of  the  ordinary  negotiations  of  trade  between  Memphis  and 
Walnut  Bend,  Arkansas,  it  is  a  suflBlcient  excuse  for  not  having 
presented  the  note  at  the  time  it  fell  due.  And  if  you  shall 
also  find  as  soon  after  the  removal  of  such  cause  as  possible 
such  presentment  and  demand  were  made,  such  £acts  sustain 
the  allegations  in  the  second  count,  and  they  shall  find  accord- 
ingly; and  unless  they  so  find,  and  the  evidence  agrees  with 
the  allegations  in  the  second  count,  they  must  find  for  the 
defendant. 
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This  is,  in  substance  and  effect,  the  instruction  given  by  the 
court  to  the  jury,  which,  when  tested  by  the  rules  already 
ttonounced  as  governing  such  cases,  we  think  was  properly 
ipven.  Whether  the  facts  as  disclosed  in  evidence  were  suf- 
fident  to  warrant  the  finding  of  the  jury  is  another  question, 
of  which  we  will  presently  consider. 

The  first  instruction  asked  by  the  defendent  was  properly 
rafused.  It  would  not  have  been  proper  in  the  court  to  in- 
struct the  jury  that  the  plaintiff  should  prove  that  he  made 
due  presentment  at  Memphis  on  the  day  the  note  fell  due, 
because  firom  the  evidence  he  was  excused  from  doing  so. 

The  second  instruction  asked  by  the  defendant  was  also 
properly  refused.  The  court  had  already  given  instruction  as 
to  what  would  excuse  due  presentment;  but  this  instruction 
embraced  these  and  every  other  cause  enumerated  by  Story, 
in  his  work  on  promissory  notes,  many  of  which  had  no  appli- 
eation  to  the  case  as  made  out  in  evidence,  and  were  in  this 
lespect  abstract,  and  calculated  to  mislead  the  jury.  So  far  as 
h  was  applicable  to  the  state  of  case,  it  was  but  a  repetition  of 
what  had  already  been  given  to  the  jury. 

It  is  next  objected  that  the  circuit  court  erred  in  permitting 
the  protest  and  notice  to  be  given  in  evidence.  No  special 
cause  of  exception  was  pointed  out.  The  protest  and  notice 
are  in  the  usual  form  and  mode  of  authentication.  They  were 
material  and  proper  evidence  under  the  issue,  and  we  perceive 
DO  objection  to  admitting  the  evidence  to  go  to  the  jury.  If 
objectionable,  the  objection  should  have  been  pointed  out,  so 
that  the  plaintiff  might  have  offered  other  evidence.  Having 
lailed  to  do  this,  even  if  there  had  been  an  objection  which,  if 
pointed  out,  would  have  been  sufficient  to  exclude  the  evidence, 
this  court  will  not  consider  it:  BlaelAum  v.  Morton^  18  Ark. 
392. 

The  counsel  insist  that  the  notice,  certified  by  the  notary 
pablic  to  have  been  given,  is  insufficient  The  statement  of 
the  notary  is  as  follows: — 

'^  On  the  sixth  day  of  September,  1865, 1  directed  a  written 
notice  of  the  above  instrument  of  protest  to  Oeorge  B.  Peters, 
Walnut  Bend,  Arkansas,  and  placed  the  same  in  the  post- 
office  at  Memphis,  before  the  departure  of  any  mail,  postage 
paid.  A.  J.  Wheeler,  Notary  Public."     [seal.] 

To  the  sufficiency  of  this  counsel  object,  first,  that  the  cer- 
tificate of  notice  is  not  an  official  act  of  the  notary,  and  there* 
tone  his  certiGcate  is  not  evidence.    We  think  this  objection 
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is  not  well  taken, — 1.  Because,  if  objectionable,  the  objection 
sboold  have  been  taken  in  the  court  below;  had  this  been 
done,  for  aught  that  we  can  say,  the  plaintiff  might  have  sop- 
plied  other  and  ample  evidence  of  notice;  and  2.  Because  it 
is  a  part  of  the  official  duty  of  the  notary  public  to  give  such 
notice,  and  of  which  his  certificate  is  evidence,  prima  facUf  as 
expressly  declared  by  statute  passed  February  25, 1859. 

It  is  not  objected  by  counsel  that  the  notary  does  not  certify 
that  at  Walnut  Bend  there  was  a  post-office,  or  the  nearest 
post-office  to  the  defendant.  Apart  from  the  reason  that  this, 
like  the  other  objection  to  the  notice,  was  not  pointed  out  in 
the  court  below,  we  do  not  think  the  objection  well  taken. 
"Walnut  Bend,  Arkansas,"  was  the  address  given  when  the 
note  was  indorsed,  and  in  the  absence  of  evidence  to  the  con- 
trary, we  must  presume  that  the  defendant  continued  to  reside 
there.  If  such  was  not  the  case,  or  that  was  not  the  defend- 
ant's  post-office,  he  should  have  shown  it.  It  is  next  objected 
that  the  evidence,  if  sufficient  in  other  respects,  was  inadmis- 
sible under  the  second  count  of  the  declaration, — 1.  Because 
proof  of  presentment  and  notice  does  not  sustain  the  averment 
of  an  excuse  for  not  having  made  such  presentment;  and  2. 
That  proof  of  demand  and  notice  on  the  6th  of  September, 
1865,  does  not  sustain  the  allegation  that  ''search  and  inquiry 
was  made  for  the  bank  and  the  maker  of  the  note  on  the  19Ui 
of  January,  1863." 

It  is  true  that  this  evidence  at  first  view  would  seem  to  vary 
materially  from  the  allegation;  but  when  we  remember  that, 
after  all,  the  real  question  at  issue  is  one  of  ^*  due  diUgenoe," 
and  that  an  excuse  for  not  doing  what  the  law  would  other- 
wise require  to  be  done  is  equivalent  to  having  done  so,  the 
apparent  objection  is  removed.  The  true  question,  as  held  by 
this  court  in  Ashley  v.  GfurUon^  15  Ark.  415,  is  whether  due  dili- 
gence has  been  used  by  the  holder,  not  whether  he  has  given 
notice,  or  the  indorser  has  received  it.  And  the  supreme  court 
of  the  United  States,  in  Decker  v.  Bealer,  10  Pet.  680,  said: 
''  Where  the  holder  or  notary  cannot  give  the  notice,  or  does 
not  know  where  to  direct  it  by  mail,  the  inquiry  is  due  dili- 
gence without  notice." 

Thus  considered,  the  averment  in  the  declaration  was,  in 
effect,  one  of  ''due  diligence,"  because  inquiry  and  search 
were  "due  diligence";  and  whether  the  evidence  was  that 
search  had  been  ineffectually  made  to  find  the  maker,  or  that 
due  presentment  for  pajrment  had  been  made,  with  notice,  due 
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diligence  would  be  proven.  And  so,  too,  with  regard  to  time. 
The  law  required  that  the  holder  should  present  the  note  when 
due  at  the  bank  for  payment;  but  if,  owing  to  the  existence  of 
war,  or  other  cause,  the  holder  was  excused  from  doing  so, 
even  for  a  series  of  years,  if,  after  the  obstruction  is  removed,  he 
without  unnecessary  delay  makes  such  presentment,  and  gives 
notice,  it  is,  in  legal  effect,  due  diligence.  The  time  laid  in 
the  declaration  in  such  case  is  immaterial,  because  it  matters 
not  when  the  proof  shows  the  act  to  have  been  done,  pro- 
vided it  was  done  with  due  diligence.  And  so  this  court 
held,  in  RoseUe  v.  Pennington,  24  Ark.  277,  citing  with  ap- 
proval HoUeville  v.  Patrick^  14  Id.  208.  And  in  a  case  much 
like  the  present,  reported,  in  3  Cow.  262,  Williams  v.  Mathetosy 
Woodward,  J.,  said:  "The  general  principle  is,  that  the  holder 
must  use  due  diligence,  for  the  indorser  is  only  responsible 
after  a  default  on  the  part  of  the  maker."  The  declaration 
was  in  the  usual  form,  stating  a  demand  on  the  maker,  and 
a  refusal  to  pay,  and  notice  to  the  indorser.  The  court  con- 
sidered the  precise  question  raised  in  this  case, — that  is,  if  the 
maker  when  the  note  falls  due  cannot  be  found,  nor  payment 
demanded  of  him  personally,  should  not  the  declaration  state 
this  fact  specially,  instead  of  averring  generally  that  the  note 
was  presented  and  payment  refused?  And  it  was  held  '^that 
evidence  of  due  diligence  in  the  holder  to  obtain  payment 
without  an  actual  demand  will  support  the  averment;  and 
ander  such  a  count  the  plaintiff  may  give  evidence  of  any 
diligence,  which  is  deemed  equivalent  to  actual  presentation 
to  the  maker."  Thus  we  think  it  is  clearly  shown,  as  well 
upon  principle  as  authority,  that  the  court  below  did  not  err 
in  permitting  the  evidence  to  go  to  the  jury  upon  this  issue. 
The  remaining  question  is  as  to  the  sufficiency  of  the  evi- 
dence to  warrant  the  verdict  of  the  jury.  There  is  certainl/ 
lacking  much  evidence  which,  it  seems  from  its  nature,  the 
parties  could  with  proper  diligence  have  procured.  Except 
the  note  upon  which  suit  was  brought,  all  of  the  evidence  re- 
lated to  the  question  of  diligence.  The  evidence  abundantly 
shows  that  when  the  note  fell  due,  both  Helena  and  Memphis 
were  in  military  occupation,  and  that  unless  by  military  per^ 
mission  all  intercourse,  trade,  and  business  were  suspended, 
and  that  such  was  the  condition  of  affairs  for  some  time, 
but  when  it  ceased  is  not  shown.  The  jury  could  only  take 
into  consideration  the  facts  in  evidence  before  them;  even  mat- 
ters of  public  history  of  passing  national  events  could  not  be 
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considered.  There  was  no  total  lack  of  evidence,  however, 
upon  this  question.  The  jury  have  considered  it  in  connec- 
tion with  the  instructions  given  by  the  court,  and  have  ren- 
dered their  verdict;  and  under  our  oft-repeated  decisions, 
where  the  question  turns  upon  the  weight  of  evidence,  this 
court  will  not  set  aside  the  verdict  and  grant  a  new  trial. 
Under  such  circumstances,  to  do  so  would  be  to  usurp  the 
peculiar  duty  and  office  of  the  jury,  and  to  sit  in  judgment 
upon  the  correctness  of  their  conclusions  fix>m  the  evidence. 
Judgment  affirmed. 

KsosBainr  or  Demand  astd  Notiob  to  Chabob  Indobsib  or  PBoma- 
•OBT  Notb:  See  Jonea  ▼.  Mobmton,  54  Am.  Dea  212;  WkUaker  t.  Mbrrktm^ 
4i  Id.  S27;  Bigehw  v.  K^Jar,  54  Id.  655;  Onih  ▼.  Qyger^  72  Id.  745;  JferrM 
T.  rocid,  sold.  243;  ThatckerY.  MUU,  65  Id.  98. 

SnmcxBNOT  or  Notice  to  Ixdorser:  SMen  ▼.  YTajJUnpibii,  79  Am.  Dea 
1KW,  and  note  661 ;  WaUporik  v.  Seaver^  73  Id.  332,  and  note  884. 

What  Excuses  Want  or  Pbesentkbnt:  FotUr  v.  JiMm^  80  Am.  Dea 
820^  aad  note  827. 

'   Ko'eabt's  CBBnncATB  or  Dbmand,  NonoB,  avd  Fbotbbt  m 
Ow  I  wtt  T.  WaUktr,  76  Am.  Deo.  236. 
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L29  Abxanias,  120.J 
Idm  IVlBMBD  BT  GbADVAIi  AMD  ImFBBOBTTIBLB  RBUMIMiOW  of  the  watitH 

of  B  lake  or  rirer,  whether  n»Tijpkble  or  not,  bekmga  to  the  i^eriaa 
ovaer  from  whoae  shore  the  water  has  ao  reoeded. 

Bill  in  chancery  for  an  abatement  in  the  price  of  certain 

OaUagher  a/nd  Newton^  for  the  appellant 
Clarhj  WiUiafMf  and  Martin^  for  the  appellee. 

By  Conrt,  Comfton,  J.  This  was  a  bill  in  chancery,  ex- 
hibited by  Samuel  H.  Warren  against  William  B.  ChamberSy 
as  administrator  of  Stephen  Bonnell,  deceased,  for  an  abate- 
ment in  the  price  of  certain  lands  which  Bonnell  sold  to  the 
complainant. 

At  the  final  hearing,  the  bill  was  dismissed,  and  the  oom- 
^ainant  appealed. 

The  ground  on  which  an  abatement  of  the  purchase-money 
is  sought  is,  that  Bonnell  has  no  title  to  a  portion  of  the  land 
-embraced  in  his  deed  to  the  appellant    The  land  sold  was 
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boanded  on  Tucker's  Lake,  according  to  the  original  survey 
of  the  meanders  of  the  lake  made  by  authority  of  the  United 
States.  Shortly  before  the  sale  to  the  appellant,  the  mean* 
ders  of  the  lake  were  again  surveyed,  when  it  appeared  that 
there  was  a  strip  of  land  lying  between  Bonnell's  land,  as 
originally  run,  and  the  lake,  which  had  become  dry  by  reces- 
sion of  the  water.  This  strip  was  conveyed  with  the  other 
land,  and  is  described  in  Bonnell's  deed  as  ''  the  swamp-land 
recently  surveyed."  The  evidence  showed  that  the  water 
receded  gradually, — continuing  to  do  so  through  a  series  of 

Waiving  other  questions  that  have  been  discussed,  we  will 
proceed  to  determine  whether  Bonnell  had  title  to  the  strip  of 
land  above  indicated;  for  if  he  had,  then  this  controversy  is 
ended,  and  the  decree  of  the  circuit  court  below  must  be  af- 
firmed. The  question  presented  involves  an  examination,  to 
some  extent,  of  the  doctrines  of  alluvion  and  dereliction.  Al- 
luvion, according  to  the  English  common  law,  is  an  addition 
made  to  land  by  the  washing  of  the  sea,  a  navigable  river,  or 
other  stream,  where  the  increase  is  so  gradual  in  its  progress 
that  it  cannot  be  perceived  how  much  is  added  in  any  mo- 
ment of  time.  Land  thus  formed  belongs  to  the  proprietor 
of  the  adjacent  land  to  which  it  is  attached.  Dereliction, 
according  to  the  same  authority,  is  a  recession  of  the  waters 
of  the  sea,  a  navigable  river,  or  other  stream,  by  which  land 
thai  was  before  covered  with  water  is  left  dry.  In  such  case, 
if  the  alteration  takes  place  suddenly  and  sensibly,  the  owner- 
ship remains  according  to  former  bounds;  but  if  it  is  made 
gradually  and  imperceptibly,  the  derelict  or  dry  land  belongs 
to  the  riparian  owner  from  whose  shore  or  bank  the  water  has 
so  receded:  Woolrych  on  Waters,  29,  84,  85,  46,  47,  and  au- 
thorities  there  cited.  And  the  reason  as  given  by  Black- 
stone  why  alluvial  and  derelict  land,  gained  by  imperceptible 
degrees,  belongs  to  the  owner  of  the  adjoining  land,  is  that  de 
mtntmit  non  curat  lex,  and  because  such  owners,  being  often 
loeers  by  the  breaking  in  of  the  water,  or  at  charges  to  keep 
it  out,  this  possible  gain  is  a  reciprocal  consideration  for  such 
possible  charge  or  loss:  2.Bla.  Com.  262. 

In  this  country,  these  rules  of  the  common  law  have  been 
applied  to  lake  as  well  as  other  waters.  Thus  in  Murry  v. 
Sermon^  1  Hawks,  56,  decided  by  the  supreme  court  of  North 
Carolina,  the  defendant  in  ejectment  claimed  title  to  the  land 
in  dispute,  which  was  bounded  by  Mattamuskeet  Lake,  under 
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a  patent  dated  in  1761;  and  the  plaintiff  clain.ed  under  a 
grant  of  recent  date,  covering  lands  between  the  defendant's 
lines  and  the  lake.  Both  parties  introduced  evidence  as  to 
what  had  been  actually  run  for  the  lines  of  the  defendant's 
land;  and  the  court  below  instructed  the  jury  to  find  for  the 
defendant,  no  matter  whether  the  lake  had  receded  or  not;  for 
in  either  case  it  remained  his  boundary.  This  was  held  to 
be  erroneous,  and  a  new  trial  was  awarded  in  order  that  the 
Jury  might  find  the  fact  whether  the  waters  of  the  lake  had 
receded  gradually  and  imperceptibly,  or  suddenly  and  sen- 
sibly, firom  the  land  in  controversy,  because  on  that  question 
the  court  said  the  rights  of  the  parties  depended.  So  in 
Banks  v.  Ogden,  2  Wall.  67,  recently  determined  in  the  su* 
preme  court  of  the  United  States,  it  was  held  that  accretion 
by  alluvion  from  Lake  Michigan  belonged  to  the  proprietor 
of  the  land  bounded  by  the  lake.  It  is  true  that  in  both  of 
these  cases  lakes  are  navigable,  and  in  the  case  before  us 
evidence  was  introduced  in  the  court  below  to  prove  that 
Tucker's  Lake  is  navigable;  but  in  such  cases,  it  is  immate- 
rial whether  the  water  is  navigable  or  not.  In  England,  from 
whence  we  derive  the  doctrine  of  alluvion  and  dereliction,  and 
where  it  is  said  to  be  applicable  to  streams  generally  (Wool- 
rych  on  Waters,  46),  no  river  is  navigable  in  a  common-law 
sense  above  the  point  where  the  tide  ebbs  and  flows,  though 
it  may  be  so  in  fact;  and  this  rule  has  been  adopted  in  most 
of  the  American  states:  Angell  on  Watercourses,  sec.  542  et 
seq.,  and  cases  there  cited. 

Whether  a  river  is  navigable  in  a  technical,  common-law 
sense,  or  in  the  ordinary  acceptation  of  the  term,  or  whether  it 
is  navigable  or  not,  may  become  an  important  inquiry  in  cases 
touching  the  right  of  the  public  to  use  it  as  a  highway  and 
for  commercial  purposes.  So  a  like  inquiry  would  be  perti- 
nent in  cases  involving  the  ownership  of  the  bed  of  the  stream, 
as  between  the  government,  or  those  claiming  under  it,  and 
the  riparian  proprietors;  because,  at  common  law,  the  bed  of 
a  river  belongs  to  the  government  so  high  up  only  as  it  is 
navigable  in  a  technical  sense, — that  is,  as  far  as  the  tide  ebbs 
and  flows;  and  above  that  point  it  belongs  to  the  riparian 
owners;  each,  where  their  lands  lie  on  opposite  sides  of  the 
river,  owning  to  the  middle  or  thread  of  the  stream.  But 
whether  a  river  or  other  water  is  or  is  not  navigable  can  in 
no  way  affect  the  right  of  the  riparian  proprietor  to  such  ad- 
ditions as  may  be  made  by  alluvion  or  dereliction.    His  right 
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rests  altogether  on  another  and  different  foundation.  The 
facts  to  be  ascertained  are  the  local  situation  of  the  land  and 
the  mode  by  which  the  increase  has  been  added.  If  the  land 
is  contiguous  to  the  water,  and  the  addition  is  made  slowly 
and  insensibly,  his  title  to  such  addition  is  complete.  In 
Municipality  No,  2  v.  Orleans  Cotton  Press^  18  La.  122  [36  Am. 
Dec.  624],  it  was  decided  that  the  right  to  future  alluvial 
formation  was  a  vested  right  inherent  in  the  property,  and  an 
essential  attribute  of  it,  resulting  from  natural  law,  in  conse- 
quence of  the  local  situation  of  the  land  to  which  it  attaches; 
and  that  it  was  an  accessory  to  the  principal  estate  or  land 
which  cities  as  well  as  individuals  might  acquire,  jure  alluvuh 
ms,  as  owner  of  the  front  or  riparian  proprietor;  and  that  the 
right  was  founded  in  justice,  arising  from  the  risks  to  which 
the  land  was  exposed,  and  from  tlie  burden  of  keeping  up 
levies  or  embankments  in  front  of  the  river  to  protect  the 
ostate.  And  in  Banks  v.  Ogden,  2  Wall.  57,  the  supreme  court 
of  the  United  States  said:  '^The  rule  governing  additions 
made  to  land  bounded  by  a  river,  lake,  or  sea  has  been  much 
discussed  and  variously  settled,  by  usage  and  by  positive  law. 
Almost  all  jurists  and  legislatures,  however,  both  ancient  and 
modem,  have  agreed  that  the  owner  of  the  land  thus  bounded 
is  entitled  to  these  additions.  By  some,  the  rule  has  been  vin- 
dicated on  the  principle  of  natural  justice,  that  he  who  sus* 
tains  the  burden  of  losses  and  of  repairs  imposed  by  the 
contiguity  of  waters  ought  to  receive  whatever  benefits  they 
may  bring  by  accretion;  by  others,  it  is  derived  from  the 
principle  of  public  policy,  that  it  is  the  interest  of  the  com** 
munity  that  all  land  should  have  an  owner,  and  most  con* 
fVenient  that  insensible  additions  to  the  shore  should  follow 
the  title  to  the  shore  itself." 

The  testimony  in  the  record  brings  the  case  before  us  clearly 
within  the  rules  of  law  to  which  we  have  referred.  The  con* 
elusion  therefore  is,  that  the  appellant  acquire  title  to  the 
derelict  land  under  the  conveyance  from  Bonnell;  and  that 
consequently  the  decree  must  be  affirmed. 


Riparian  Proprietor  is  Ektilkd  to  All  Acck98ions  made  to  his  land 
by  the  retreating  of  the  river  from  its  former  limits,  or  by  the  slow  and 
Moret  deposit  of  sand  and  other  substances,  bo  as  to  leave  the  soil  theretofore 
inundated  unoovered  by  water:  Hagan  v.  CampbeU,  33  Am.  Dec  267;  and  im- 
perceptible accretions  to  the  bank  of  a  river  from  washings  from  the  opposite 
bank  belong  to  the  proprietor  of  the  land  to  which  they  become  affixed: 
Sfigtner  v.  Cooner,  64  Id.  765,  and  note  757. 
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[81  Caufobkia,  686.J 
QePIVAKCB  PAflSBD  BT  CiTr  COUNOIL,   SnTZNG  APABT  WaTXB  LoV  to  th« 

pfablio  as  a  fne  dock,  is  a  mere  offer  to  dedioato,  and  the  poUio  aoqoirei 
no  right  to  the  easement  until  it  has  been  accepted  and  used  by  the  pab- 
lio  in  the  manner  intended. 

DiUGATION    BT  ClTT  OF  POBTIOV  OF  WaTBR-FBOHT    FOB    PUBUO   XJSK    AB 

Frbx  Dock  is  merely  the  grant  of  an  easement;  and  the  right  of  entry 

and  possession,  subject  to  the  easement^  remains  in  the  city. 
Owner  of  Easbmsnt  is  not  Entitled,  by  reaaon  of  snoh  ownership,  to  a 

participation  in  the  rents  and  profits  arising  from  the  land  on  which  the 

easement  is  imposed. 
Ko  D18TINOTION  Exists  between  Basement  upon  Land  ooF«red  with 

water  and  one  upon  land  not  so  covered. 
Vaot  of  Easbubnt  UPON  Land  does  not  Prbtent  Bunnxng  of  Statitte 

OF  LnoTATiONS  in  favor  of  one  who  enters  npon  and  claims  the  soil 

upon  which  the  easement  has  been  imposed  adversely  to  the  grantor  of 

the  easement. 

Bjbctment.  The  plaintiff  acquired  the  demanded  piemiaec. 
by  a  grant  from  the  state  of  Califomia,  made  in  1851.  The 
defendants  appealed.    Other  facts  appear  in  the  opinion. 

/•  M.  SeaweUj  for  the  appellants. 

John  W.  DmndU  and  John  H.  Saunders^  for  the  respondent. 

By  Conrt,  Shafter,  J.  This  is  an  action  of  ejectment 
brought  to  recover  the  possession  of  city  slip  lot  No.  21.  It  is 
found  that  the  lot  is  one  of  the  beach  and  water  lots  granted 
to  the  city  by  the  state,  by  the  beach  and  water  lot  act  of 
March  26, 1861;  and  that  the  lot  is  included  within  the 
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described  in  an  ordinance  passed  by  the  common  council  of 
the  city  of  San  Francisco  on  the  4th  of  November,  1852.  The 
ordinance  is  as  follows:  ^'AU  the  space  of  land  and  water  lying 
between  Clay  Street  and  Sacramento  Street,  and  between  Davis 
Street  and  the  deep  water  of  the  bay,  as  laid  down  upon  the 
public  maps  and  plans  of  the  city,  is  set  apart  and  dedicated 
to  the  public  use  as  a  free  public  dock  for  ships  and  other 
vessels;  provided,  notwithstanding,  that  nothing  herein  con- 
tained shall  prevent  the  common  council  from  amending, 
altering,  or  annulling  this  grant."  It  is  further  found  that 
this  ordinance  remained  in  force  until  the  fourteenth  day  of 
March,  1864,  when  it  was  repealed  by  the  board  of  supervisors 
of  the  city  and  county. 

The  defendant  pleaded  the  statute  of  limitations,  and  all 
the  facts  essential  to  the  defense  were  found  by  the  court. 

The  findings  state  as  a  conclusion  of  law,  "that  between  the 
passage  of  the  ordinance  of  the  common  council  of  the  city  of 
San  Francisco  dedicating  the  premises  in  controversy  to  the 
public  use,  November  4, 1852,  and  the  passage  of  the  ordinance 
of  the  board  of  supervisors  of  the  city  and  county  of  San  Fran* 
Cisco  repealing  said  dedication,  of  the  14th  of  March,  1864,  and 
by  reason  of  said  first-named  ordinance,  no  right  of  entry  in 
said  premises  existed  in  said  city  and  county  of  San  Fran- 
cisco"; and  on  the  ground  of  this  conclusion  the  special  defense 
was  overruled  and  judgment  was  entered  for  the  plaintiff. 

The  only  question  to  be  considered  is,  whether  the  right  of 
entry  was  in  the  city  of  San  Francisco,  and  the  plaintiff,  as  its 
successor,  from  the  passage  of  the  ordinance  in  1852  to  its 
repeal  in  1864.  If  the  right  was  in  the  plaintiff  and  its  pre- 
decessor during  that  interval,  then  the  defendant  was  entitled 
to  judgment;  otherwise  the  judgment  is  right  as  it  stands. 

1.  The  ordinance  of  1852  did  not,  in  itself  considered,  de- 
prive the  city  of  San  Francisco  of  any  right  incident  to  the 
title  acquired  £rom  the  state  by  the  grant  of  1851.  The  ordi- 
nance was  not  a  dedication,  but  an  offer  to  dedicate,  by  which 
the  city  could  lose  nothing  and  the  public  could  acquire  noth* 
ing  until  the  offer  should  have  been  accepted.  The  doctrine 
upon  this  point  is  so  well  settled  as  to  leave  neither  encourage- 
ment nor  chance  for  discussion:  Washburn  on  Easements,  132^ 
and  case  there  cited.  It  was  considered  in  Harding  v.  Jasper^ 
14  Gal.  647,  that  ''if  the  soil  be  accepted  and  used  by  the 
public  in  the  manner  intended  by  the  owner,  the  dedication 
b  complete, — precluding  the  owner  and  all  claiming  in  his 
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right  fiom  asserting  any  ownenhip  inoonsiBtent  with  such 
use."  Now,  the  court  has  not  found,  nor  was  there  any  eyi- 
dence  tending  to  proTe,  that  any  portion  of  the  area  covered 
by  the  ordinance  of  1852  was  ever  used  by  the  public  'Mn  the 
manner  intended  by  the  owner/' — that  is,  as  a  public  dock. 
It  is  insisted,  however,  for  the  plaintiff,  that  the  dedication  or 
Qffer  to  give  "was  accepted  befinehand  by  the  state,"  and 
reference  is  made  to  the  statutes  of  1851,  p.  861,  sec.  13.  In 
the  first  place,  it  is  impossible  to  accept  a  gift  in  advance  of  an 
offer  to  make  one;  and  in  the  second  place,  the  citation  does 
not  show  that  the  thing  was  either  achieved  or  attempted  by 
the  legislature  in  1851. 

2.  But  should  it  be  admitted  that  the  dedication  was  per- 
fected by  the  mere  passage  of  the  ordinance,  the  right  to  enter 
upon  and  possess  the  lot,  subjeet  to  the  easement,  would  re- 
main in  the  cily  nevertheless.  The  public  took  nothing  but 
an  easement,  and  that  term  excludes  the  idea  of  an  estate  in 
the  land  on  which  the  servitude  was  imposed.  The  grantee 
of  an  easement  has  no  right  of  entry  upon,  nor  has  he  any 
right  to  possess,  the  land  as  such.  In  this  case  the  fee  of  the 
soil  and  the  right  of  entry  and  possession  remained  in  the  city 
from  the  passage  to  the  repeal  of  the  ordinance  in  1864.  It  is 
unnecessary  to  go  into  an  extended  examination  of  the  cases 
upon  this  subject.  The  rule  is  distinctly  stated  in  Washburn 
on  Easements,  8;  and  it  is  fully  sustained  by  the  authority 
cited.  The  general  question  was  before  us  in  Wood  v.  Truekee 
Turnpike  Co.,  24  Cal.  487,  and  it  was  considered  that  **a  way 
is  an  easement,  and  consists  in  the  right  of  passing  over  an- 
other man's  ground.  It  is  an  incorporeal  hereditament;  a  ser- 
vitude imposed  upon  corporeal  property,  and  not  a  part  of  it 
It  gives  no  right  to  possess  the  land  upon  which  it  is  imposed, 
but  a  right  merely  to  the  party  in  whom  the  way  is  vested  to 
•njoy  the  way.  Neither  is  it  considered  that  the  owner  of  the 
way  is  entitled,  by  reason  of  such  ownership,  to  a  participa- 
tion in  the  rents  and  profits  arising  from  the  land  upon  which 
the  easement  is  imposed.  A  deed  of  a  way  or  right  of  way 
i¥Ould  pass  to  the  grantee  no  title  to  or  interest  in  the  land": 
See  Read  v.  Leedsj  19  Conn.  186.  But  it  is  urged  that  in  the 
case  of  McCracken  v.  San  Franciscoj  16  Cal.  620,  the  court,  in 
passing  upon  the  effect  of  the  ordinance  in  question,  held  that 
"  while  it  remained  in  force  no  sale  of  the  city  slip  property 
could  legally  be  had."  That  case  raised  the  question  of  the 
effect  of  the  ordinance  upon  the  power  of  the  city  to  make  a 
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perfect  title  to  the  plaintiff  as  the  purchaser  of  a  city  slip  lot| 
and  the  court  decided  the  point  adversely  to  the  power.  The 
question  presented  in  the  case  at  bar  is  as  to  the  effect  of  the 
ordinance,  or,  more  largely  stated,  as  to  the  effect  of  an  ease- 
ment to  divest  the  owner  of  the  land  upon  which  the  easement 
is  imposed  of  the  right  to  enter  upon  and  possess  the  land. 
The  questions  are  intrinsically  different,  and  there  can  be  no 
reasoning  from  one  to  the  other.  If  the  owner  of  land  subject 
to  an  easement  cannot  pass  a  perfect  title  to  a  purchaser,  it 
certainly  does  not  follow  that  he  cannot  have  a  right  of  entry 
upon  the  land. 

The  distinction  suggested  rather  than  asserted  in  argument 
between  an  easement  upon  land  covered  by  water  and  upon 
land  not  so  covered  cannot,  as  we  conceive,  be  sustained  upon 
principle,  and  no  case  is  referred  to  as  supporting  it.  The 
distinction  certainly  does  not  consist  with  Coovert  v.  0' Conner, 
8  Watts,  470. 

Reliance  is  also  placed  by  appellant  upon  People  v.  David' 
«m,  30  Gal.  879.  We  held  in  that  case,  if  a  person  without 
authorily  should  build  a  wharf  or  any  other  structure  outside 
of  the  water-front,  on  soil  belonging  to  the  state,  and  upon 
which  it  had  a  right  of  entry,  that  the  state  could  bring  eject- 
ment. We  do  no  more  here  than  decide  that  the  owners  of 
property  inside  of  the  water-front  are  entitled  to  the  benefit  of 
the  rule. 

Judgment  reversed,  and  the  court  below  is  directed  to  enter 
judgment  on  the  findings  for  defendant. 

Sawyer,  J.,  concurring  specially.  I  concur  in  the  judgment 
on  the  second  ground  discussed  in  the  opinion. 

Whzbb  €k>MPXNSATioN  IS  RECEIVED  FOR  UsE  ov  Whakt,  there  is  no  dedi- 
eation  to  the  pablio  nae:  0*NaU  v.  AnneU,  72  Am.  Dec.  364,  and  see  note  36S. 

Dkdioatioh  ov  Pubuo  Land  bt  Grantee  thereof  to  pablio  use  in  city, 
iMtare  of  interest  aoqnired  by  the  public :  Schurmdtr  v,  SU  Paul  etc,  i2.  R, 
Ca,  SSAm.  Deo.  59. 

Power  oyer  Land  Pasted  wmt  vr  Owner  and  Acquired  bt  Puiuo 
in  A  dedication  of  a  public  landing  ia  but  an  eaaement  or  right  of  tranaiti 
Oardmer  y.  Ti$dale,  60  Am.  Dec  407. 

Statdtb  of  Limitations,  Aptcjoation  to  Lands  Dedicated  to  Pitblio 
Usb:  Otndimaii  t.  Fint  PretbyUrian  Churchy  32  Am.  Dec  718,  72L 

What  Kegessart  to  Ck)N8TiTcrrB  Dedicatioit:  Oenilanan  ▼.  Souk,  S3  Am. 
Dee.  264,  and  caeea  collected  in  note  263. 

The  feinoifal  case  is  cited  to  the  first  point  stated  in  the  tyUabui,  in 
PeopU  y.  WitUams,  64  Cal.  502.    It  is  cited  in  support  of  the  doctrine  that 
to  constitate  a  valid  and  complete  dedication  there  must  be  an  intention  by 
AM.  Dbc  Vol.  XCI-«5 
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tlio  owner,  dearly  Indicfttod  by  his  worda  or  acta,  to  dedieate  the  land  to  pit^ 
lio  use,  and  an  aooeptanoe  by  the  pablio  of  the  dedication,  in  Sam  Framehea  w. 
OnMMfi,  42  ObL  564;  Pecpfe  Y.  Blake,  GO  U,  505;  Robertrnnr.SmUk,!  Moot 
417.  It  is  cited  to  the  point  that  the  tenure  by  which  the  pneblo  lands  an 
held  by  San  Francisco  is  of  a  fiduciary  nature,  and  cannot  be  aliimated  exoepfc 
in  aooordance  with  the  trust,  in  San  Francisco  ▼.  Cmaean,  42  OaL  667;  and 
is  cited  as  holding  that  ordinarily  the  statute  of  limitation  of  five  yean  is  ap- 
plicable in  respect  to  lands  to  which  the  city  holds  the  titles  in  Hoadteif  ▼.  Sam 
Fnmeieeo,  60  Id.  276.  It  is  distinguished  in  ViBoUa  y.  Jacob,  66  Id.  431^ 
which  holds  that  a  piiYate  dtisen  cannot  acquire  title  by  adfwae 
to  land  whkh  haa  hin,  dedicated  to  publio  use  as  a  stnet. 


Ex  PABTB  Gibson. 

[tl  Oauiobiha,  SIA.1 

Oomanaarr  to  Scaxb  Pmbon,  oh  Oonviorioii  ahd  Smtbot  iqb  FkLom; 
should  consist  of  a  certified  copy  ol  the  judgment  as  entered  hi  tfaa  mb- 
ntes  of  the  cuort;  and  where  it  consists  only  ol  a  history  of  the  pv^ 
oeedings  sgainst  tiie  prisoner,  it  is  not  merely  defectiye^  but  is  whoQf 
unknown  to  the  laws  of  the  state. 

Ir  D  DuTT  ov  CouBT  TO  Rblvasb  Pebson  Hjeld  nr  Pswur  ov  Void  Pn»> 
OBSS  ov  OoMMmfENT,  M  f ST  as  that  process  is  concerned;  but  if  there  is 
a  Yalid  judgment  of  imprisonment  sgainst  the  piisoner»  of  which  a  oor* 
tified  copy  can  be  obtain<»d,  it  is  the  duty  of  the  oour^  when  brought 
before  it  by  habeaa  eorpu$,  to  retain  tho  prisoner  until  a  reasonable  time 
allowed  for  the  purpose  of  producing  it  has  dapeed,  and  if  produced,  to 
nmandhim. 

Pbooitkb  Gommittbd  on  Fzhai.  Piuxnas  will  Bor  bb  Dibob:abgbd  ob 
Habeas  Ck>BPU8,  by  reason  of  detects  in  the  judgment^  onless  the  judg- 
ment is  alMolutely  void. 

Erbob  Which  will  Rbndbb  JuDoiunT  nr  CannKAh  Case  Yojdamm 
OVLT  is  the  want  of  adherence  to  some  prescribed  rule  or  mode  of  pn^ 
ceeding  in  conducting  the  action  or  defense. 

Bhtbt  or  JuDOHXHT  IN  MiNxmcs  ov  CouBT,  IN  OBonNAL  Oasm,  should 
show  that  all  the  acts  required  by  the  statute  to  be  done  up  to  that  stags 
of  the  case  were  performed. 

JVBOMBNT    EnTKRKD    IN    MiNUTlES    OV    CoUBT,   IN  CBOCINJLL  CaSE,  B    BO* 

Void,  if  it  appears  therein  that  the  court  had  jurisdiction  ol  the  subjecl* 
matter  and  the  person  of  the  defendant^  howoYor  erroneous  it  may  b^ 
unless  it  is  BO  uncertain  in  its  terms  as  to  be  Yoid  on  that  groond. 

Application  to  be  discharged  on  habeas  earpuif  mada  to  Mz. 
JuBtice  Sanderson,  in  chambers. 

S.  S.  Hollj  for  the  petitioner. 

J,  0.  MeCvU<mghj  attorney-general^  against  the  diflchargo. 

By  Court,  Sanderson,  J.  The  petitioner  is  held  in  onstody 
by  the  warden  of  the  state  prison,  and  claims  his  dischargi 
apon  the  ground  that  the  process — if  such  it  may  be  called^ 
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under  which  he  is  held  is  defective  in  matter  of  substance 
required  by  law,  and  therefore  void. 

In  his  return  to  the  writ,  the  warden  sets  out  a  verbatim 
copy  of  the  document  under  which  he  holds  the  petitioner. 
It  is  in  these  words: — 
"State  of  California,  County  of  Calaveras,  «s. 

"  To  the  Sheriff  of  Calaveras  Cowaiy:  At  the  February  term 
of  the  sixteenth  district  court  in  and  for  the  county  of  Cala- 
veras aforesaid,  held  at  Mokelumne  Hill,  in  said  county,  on 
the  eleventh  day  of  February,  1862,  W.  H.  Badgley,  district 
judge,  William  P.  Gibson  was  brought  before  said  court, 
charged  with  the  crime  of  murder  by  an  indictment  found  by 
the  grand  jury  of  Amador  County,  California,  May  23,  1860, 
alleged  to  have  been  committed  on  the  sixth  day  of  March, 
A.  D.  1860,  and  the  said  William  P.  Gibson  having  been  tried 
by  a  jury,  and  a  verdict  rendered  of  guilty  against  the  said 
William  P.  Gibson,  and  the  court  having  rendered  the  foUow- 
hig  judgment  upon  the  fourteenth  day  of  February,  1862,  to 
wit:  'That  the  said  William  P.  Gibson  be  taken  by  the  sheriff 
of  Calaveras  County  to  the  state  prison  for  the  state  of  Cali- 
fornia, and  be  there  confined  for  the  period  of  fifteen  years 
from  the  date  of  your  conviction,' — 

*' Therefore,  the  people  of  the  state  of  California  command 
you  to  carry  the  said  William  P.  Gibson  to  the  state  prison  of 
the  state  of  California,  the  keeper  whereof  is  hereby  required 
to  keep  him  in  safe  custody  until  the  judgment  so  rendered 
be  satisfied  or  he  be  discharged  by  due  course  of  law. 

"Witness  my  hand  and  the  seal  of  said  court,  at  my  office, 
in  the  town  of  Mokelumne  Hill,  this  fourteenth  day  of  Febru- 
ary, 1862.  G.  F.  Wesson,  Clerk. 
[l.  8.]                                    "  By  A.  H.  Gunny,  Depuly." 

This  document^  as  a  final  process,  is  not  merely  defective: 
it  is  wholly  unknown  to  the  laws  of  this  state.  What  shall 
be  final  process  in  criminal  actions  is  prescribed  in  section  463 
of  the  act  which  regulates  proceedings  in  criminal  cases.  It 
is  a  certified  copy  of  the  judgment  as  entered  in  the  minutes 
of  the  court.  This  process  does  not  purport  to  be  a  certified 
copy  of  any  judgment  which  has  been  rendered  against  the 
petitioner  in  a  competent  court  of  criminal  jurisdiction;  on 
the  contrary,  it  is  a  document  addressed  to  the  sheriff  of  the 
county  of  Calaveras,  issued  by  the  clerk  of  the  court  without 
authority  of  law,  in  which  a  brief  history  of  the  proceedings 
against  the  petitioner,  apparently  compiled — not  copied — from 


548  Ex  PARTS  O1B0ON.  [CaL 

the  reoofdB  of  the  oonrty  is  given.  Regarded  as  a  final  prooees, 
it  is  wholly  onanthorized  by  any  provision  of  the  statute  by 
which  proceedings  in  criminal  actions  are  regulated,  and 
therefore  has  no  validity  as  such.  In  form  and  substance,  it 
is  in  all  respects  the  counterpart  of  the  process  which  was  re- 
turned by  the  warden  of  the  state  prison  in  Ex  parte  Ddbson^ 
31  Cal.  497,  which  was  held  to  be  insufficient.  Mr.  Justice 
Rhodes,  by  whom  the  opinion  of  the  court  in  Dobson's  case 
was  delivered,  said:  "It  is  provided  by  section  463  of  the 
criminal  practice  act  that '  when  a  judgment  has  been  pro- 
nounced, a  certified  copy  of  the  entry  thereof  in  the  minutes 
shall  be  forthwith  furnished  to  the  officer  whose  duty  it  is  to 
execute  the  judgment,  and  no  other  warrant  or  authority  is 
necessary  to  justify  or  require  the  execution  thereof^  except 
when  judgment  of  death  is  rendered.'  The  return  to  the  writ 
of  habeas  corpus  shows  that  the  prisoner  is  held  under  a  writ 
issued  by  the  clerk,  commanding  the  keeper  of  the  state  prison 
to  keep  the  prisoner  in  safe  custody  in  the  state  prison  until 
the  judgment  mentioned  in  the  writ  is  satisfied  or  the  prisoner 
discharged  by  due  course  of  law;  but  the  writ  does  not  contain 
a  certified  copy  of  the  judgment,  nor  does  it  appear  that  such 
copy  was  furnished  to  the  officer  whose  duty  it  was  to  execute 
the  judgment.  The  prisoner  is  therefore  entitled  to  his  dis- 
charge, and  it  is  so  ordered." 

Upon  the  authority  of  Dobson's  case,  I  am  bound  to  dis- 
charge the  petitioner,  so  far  as  the  process  under  which  he  is 
now  held  is  concerned,  upon  the  ground  that  it  is  imauthorized 
and  void.  The  attorney-general,  however,  who  appears  on 
behalf  of  the  garden  of  the  state  prison,  exhibits  a  certified 
transcript  of  the  proceedings  against  the  petitioner  in  the  dis- 
trict court,  consisting  of  the  minutes  of  the  trial,  showing  that 
the  prisoner  was  convicted  of  murder  in  the  second  degree, 
and  the  final  judgment  rendered  by  the  court,  and  claims  that 
the  petitioner  should  be  remanded,  and  held  under  this  latter 
process  until  the  expiration  of  the  term  for  which  he  was  sen- 
tenced, which,  as  appears  from  the  certified  copy  of  the  judg- 
ment, was  ten  years,  instead  of  fifteen  as  stated  in  the  process 
under  which  he  is  now  held.  If  there  is  a  valid  judgment  of 
imprisonment  against  the  petitioner,  rendered  by  a  competent 
court  of  criminal  jurisdiction,  of  which  a  certified  copy  can  be 
obtained,  I  have  no  doubt  as  to  my  duty  in  the  premises.  I 
am  bound  to  retain  the  petitioner  in  custody  until  a  regularly 
certified  copy  of  the  judgment  has  been  obtained,  or  until  a 


Jan.  1867.]  Ex  pabte  Gibson.  64^ 

reasonable  time  has  been  allowed  for  that  pnipoee,  and  then, 
if  obtained,  remand  him*  Such  was  the  course  pnrsned  in 
Ex  parte  Ringy  28  Cal.  247,  and  I  have  no  doubt  of  the  cor- 
rectness of  the  practice.  In  that  case,  it  appeared  that  the 
petitioner  was  not  held  under  the  proper  process;  but  it  also 
appeared  that  there  was  a  valid  judgment  of  imprisonment 
against  him,  rendered  by  a  competent  court  of  criminal  juris- 
diction, of  which  a  certified  copy  could  be  obtained,  and  thai 
the  term  of  his  imprisonment  had  not  yet  expired.  In  view 
of  those  conditions,  the  court  allowed  the  warden  of  the  state 
prison  fifteen  days  within  which  to  procure  a  certified  copy  of 
the  judgment.  The  warden  having  obtained  and  exhibited  a 
certified  copy  of  the  judgment  within  the  time  allowed,  the 
petitioner  was  remanded.  This  practice  is  authorized  by  the 
act  concerning  the  writ  of  habeas  corpus.  While  it  provides 
that  the  petitioner  shall  be  discharged  when  the  process  under 
which  he  is  held  is  defective  in  some  matter  of  substance  re- 
quired by  law  rendering  such  process  void  (section  20),  it  also 
provides  that  he  shall  be  remanded  when  it  appears  that  he 
is  in  custody  by  virtue  of  the  final  judgment  or  decree  of  any 
competent  court  of  criminal  jurisdiction,  or  of  any  process 
issued  upon  such  judgment  or  decree  (section  19),  and  the 
former  provision  is  in  terms  restricted  by  the  latter  (section 
20). 

The  question,  then,  which  I  am  called  upon  to  determine  is, 
whether  the  judgment,  of  which  a  certified  copy  is  exhibited 
by  the  attorney-general,  is  a  valid  judgment  of  a  competent 
court  of  criminal  jurisdiction.  I  cannot  discharge  the  prisoner 
unless  I  find  that  the  judgment  is  void  because  the  court 
either  had  no  jurisdiction  of  the  offense  or  of  the  person  of  the 
prisoner,  or  because  it  is  "defective  in  some  matter  of  substance 
required  by  law,  rendering  it  void."  Whether  error  was  com- 
mitted in  the  course  of  the  proceedings,  I  am  not  x>ermitted, 
under  this  writ,  to  inquire.  Where  the  detainer  is  under  legal 
process,  the  only  points  which  can  be  investigated  are  as  to 
the  existence,  validity,  and  present  legal  force  of  the  process, 
or,  as  in  the  present  asx>ect  of  this  case,  of  the  judgment  under 
which  it  is  proposed  to  still  hold  the  prisoner.  Mere  errors^ 
however  flagrant,  cannot  be  reached  by  this  writ,  for  their  only 
effect  is  to  render  the  judgment  voidable,  and  the  writ  of 
habeas  corpus  deals  only  with  defects  which  are  so  radical  as 
to  render  the  judgment  absolutely  void.  Void  and  voidable 
judgments  may  alike  be  reversed  on  appeal  or  writ  of  error; 
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hut  the  former  only  give  authority  to  discharge  on  habeat 
corpus:  Hurd  on  Habeas  Corpus,  832  et  seq. 

An  irregularity  or  error  which  will  render  a  judgment  void- 
able is  ''the  want  of  adherence  to  some  prescribed  rule  or 
mode  of  proceeding;  and  it  consists  either  in  ommitting  to  do 
something  that  is  necessary  for  the  due  and  orderly  conduct- 
ing of  a  suit,  or  doing  it  in  an  unreasonable  time  or  improper 
manner ":  Tidd's  Practice,  434.  ''  It  is  the  technical  term 
for  every  defect  in  practical  proceedings,  or  the  mode  of  con- 
ducting an  action  or  defense,  as  distinguished  from  defects  in 
pleadings":  8  Chitty's  General  Practice,  509.  On  the  con- 
trary, illegality  can  be  affirmed  only  of  radical  defects,  and 
signifies  that  which  is  contrary  to  the  principles  of  law  as 
distinguished  from  rules  of  procedure.  Illegality  denotes  a 
''complete  defect  in  the  proceedings'':  Tidd's  Practice,  435. 
Mr.  Hurd  illustrates  the  distinction  between  mere  error  or 
irregularity  which  would  render  a  judgment  voidable,  and  an 
illegality  which  would  render  a  judgment  void,  thus:  "It 
would  be  irregular  to  sentence  a  man  to  imprisonment  in  his 
absence,  where  the  absence  was  occasioned  by  the  order  of  the 
court  pronouncing  the  sentence.  It  would  be  illegal  to  sen- 
tence him  to  imprisonment  for  a  crime  which  was  punishable 
by  a  pecuniary  fine  only  ":  Hurd  on  Habeas  Corpus,  333. 

In  view  of  this  distinction,  the  question  is:  Is  the  judgment 
in  this  case  "  contrary  to  the  principles  of  law,  as  distinguished 
from  the  rules  of  procedure"?  or  is  there  a  "  complete  defect " 
in  it?  or  is  there  something  which  the  law  deems  material  and 
requires  to  be  stated,  which  is  altogether  omitted? 

The  judgment  is  in  these  words:  — 
"  The  People  v.  William  P.  Gibson,  indicted  for  murder. 

"And  now  come  the  people  by  their  counsel,  W.  J.  Gate* 
wood,  district  attorney,  and  the  defendant  in  person,  attended 
by  his  counsel,  to  the  bar  of  this  court,  according  to  a  former 
order  thereof  fixing  this  day  for  pronouncing  judgment  upon 
the  verdict  of  the  jury,  when  defendant's  counsel  moved  for  a 
new  trial,  for  reasons  set  forth  in  bill  of  exceptions  on  file, 
which  motion  was  overruled  by  the  court,  and  the  defendant, 
having  no  legal  cause  to  show  why  judgment  should  not  be 
passed  upon  him,  the  court  passed  the  following  judgment, 
to  wit:  '  That  you,  William  P.  Gibson,  be  taken  by  the  sherifl 
of  Calaveras  County  to  the  state  prison  of  the  state  of  Cali* 
fornia,  and  there  be  confined  for  the  period  of  ten  years  from 
the  date  of  your  conviction.' " 
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The  only  objection  urged  against  this  judgment  by  counsel 
for  the  prisoner  is,  tliat  it  does  not  state  the  offense  of  which 
he  was  convicted;  and  in  yiew  of  that  omission,  it  is  claimed 
that  it  is  Toid,  and  therefore  furnishes  no  legal  warrant  for 
the  detention  of  the  prisoner.  This  objection  is  founded  upon 
the  terms  of  section  462  of  the  criminal  practice  act,  which 
vequires  the  clerk,  in  entering  a  judgment  of  conviction,  '^  to 
state  briefly  the  offense  for  which  the  conviction  has  been 
had." 

What  the  entry  which  contains  the  judgment  against  a  de- 
fendant in  a  criminal  action  ought  regularly  and  properly  to 
state,  in  order  to  fully  satisfy  the  requirements  of  the  law,  is 
a  question  not  at  all  difficult  to  answer.  It  ought  to  show 
that  all  the  steps  or  acts  required  by  the  statute  which  regu* 
lates  proceedings  in  criminal  cases  to  be  done  at  that  stage  of 
the  case  were  performed.  In  cases  where  it  is  not  lawful  for 
the  court  to  proceed  to  judgment  in  the  absence  of  the  defend- 
ant, as  in  felonies,  it  ought  to  show  that  the  defendant  was 
present  in  person:  Criminal  Practice  Act,  sec.  443.  That  he 
was  informed  by  the  court  or  by  the  clerk  under  its  direction 
of  the  nature  of  the  indictment,  of  his  plea,  and  if  his  plea 
was  "  not  guilly,"  of  the  nature  of  the  verdict;  and  that  he 
was  asked  whether  he  had  any  legal  cause  to  show  why  judg- 
ment should  not  be  pronounced  against  him:  Id.,  sec.  456.  If 
cause  is  shown,  the  entry  should  show  what  it  was,  and  what 
disposition  was  made  of  it  by  the  court;  and  lastly,  the  punish- 
ment or  sentence  imposed  by  the  court,  which  should  be  stated 
with  sufficient  certainty  to  enable  the  officer  to  execute  it.  If 
it  is  a  judgment  of  imprisonment,  the  commencement  and 
duration  of  the  term,  and  the  place  of  confinement,  ought  to 
be  stated  with  certainty,  if  the  commencement  is  stated  at  all; 
ciherwise  the  judgment  may  be  absolutely  void.  But  the 
better  practice  is  not  to  fix  the  commencement  of  the  term, 
but  merely  to  state  its  duration  and  the  place  of  confinement: 
Id.,  sec.  465.  So  in  the  case  of  a  judgmenV>f  death,  the  judg- 
ment ought  not  to  appoint  the  day  of  execution,  but  leave  it 
to  be  ai>pointed  in  the  warrant:  Id.,  sec.  466;  2  Bishop's 
Criminal  Practice,  sec.  879. 

But  while  all  this  ought  regularly  and  properly  to  appear 
in  the  entry  of  judgment,  it  does  not  follow  that  the  omission 
«f  some  of  them,  or  any  of  them,  will  render  the  judgment 
snoneouB,  much  less  void. 

Id  England,  an  omission  to  state  that  the  defendant  was 
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asked  if  he  had  any  legal  cause  to  show  against  the  judgment 
would  be  fatal  on  writ  of  error:  1  Chit.  Crim.  Law,  701.  lu 
the  United  States  this  question  has  been  decided  in  various 
ways, — some  courts  holding  that  it  would  be  error,  and  others 
that  it  would  not,  even  in  capital  offenses:  Orady  v.  State j  11  Ga. 
253;  Samh  v.  State,  28  Id.  576;  West  v.  StaU,  22  N.  J.  L.  212; 
StaU  V.  BaUj  27  Mo.  824;  Hamilton  v.  CommmweaUh,  16  Pa. 
St.  129  [55  Am.  Dec.  485];  Saffw'd  v.  Peopfo,  1  Park.  Cr.  474; 
Dyson  v.  State,  26  Miss.  862;  People  v.  StuaH,  4  Cal.  218.  But 
I  have  been  unable  to  find  a  single  case,  in  England  or 
America,  where  such  an  omission  has  been  held  suflBcient 
to  render  the  judgment  absolutely  void. 

Whether  this  judgment,  then,  is  absolutely  void  or  not  is 
merely  a  question  of  jurisdiction.  If  it  appears  that  the  court 
had  jurisdiction  of  the  subject-matter  and  the  person  of  the 
defendant  (it  being  a  court  of  general  jurisdiction,  proceeding 
according  to  the  course  of  common  law),  the  judgment  is  not 
void,  however  erroneous  it  may  be,  unless  it  is  so  uncertain  in 
its  terms  as  to  be  void  upon  that  ground.  But  no  question  of 
the  latter  character  is  made  in  this  case.  Said  Mr.  Chief  Jus^ 
tice  Marshall,  in  Ex  parte  Watkvns,  3  Pet.  202:  "An  imprison- 
ment under  a  judgment  cannot  be  unlawftd  unless  that 
judgment  be  an  absolute  nullity;  and  it  is  not  a  nullity  if 
the  court  has  general  jurisdiction  of  the  subject"  Such  is 
the  general  rule.  Does  the  statute,  by  requiring  the  offense 
to  be  stated,  change  or  modify  it?  But  I  do  not  find  it  neces- 
sary, for  the  purposes  of  this  case,  to  determine  whether,  by 
reason  of  this  provision  of  the  statute,  a  judgment  which  is 
entirely  silent  as  to  the  offense  would  for  that  reason  be  null 
and  void;  for  while  the  entry  in  this  case  does  not  show  the 
precise  offense  of  which  the  prisoner  was  convicted,  it  shows 
that  he  was  indicted  for  the  crime  of  murder,  tried  and  con- 
victed of  some  offense  under  or  within  that  indictment.  It 
shows,  therefore,  a  subject-matter  within  the  jurisdiction  of  the 
court  The  only- reason  why,  as  I  conceive,  the  judgment 
should  show  the  offense  is,  that  it  may  appear  that  the  pun- 
ishment inflicted  is  lawful,  or  in  other  words,  that  the  court 
has  not  exceeded  its  power  in  that  respect.  Now,  no  convic- 
tion could  have  been  had  under  the  indictment  in  view  of 
which  the  punishment  of  imprisonment  for  ten  years  would 
have  been  beyond  the  power  of  the  court  to  impose.  There 
are  only  three  offenses  of  which  he  could  have  been  convicted: 
murder  in  the  first  degree,  murder  in  the  second  degree,  and 
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manslaughter.  For  either  of  the  last  two  the  cooit  had*power 
to  imprison  for  ten  years.  If  the  conviction  was  for  the  first, 
the  fact  that  the  court  imposed  imprisonment  instead  of  death 
as  the  punishment  would  not  entitle  the  prisoner  to  his  dis- 
chaige.  Where  the  prisoner  was  sentenced  to  the  penitentiary, 
on  conviction  for  horsestealing,  for  one  year,  the  law  requiring 
a  sentence  for  such  offense  for  a  period  of  not  less  than  three 
years,  the  error  was  held  to  afford  no  ground  for  discharge  on 
habeas  corpus:  Ex  parte  Shawj  7  Ohio  St.  81  [70  Am.  Dec.  55]. 
The  court  said:  ''The  question  is  one  simply  of  jurisdiction. 
The  court  had  jurisdiction  over  the  offense  and  its  punishment, 
and  while  in  the  legitimate  exercise  of  its  power  committed  a 
manifest  error  and  mistake  in  the  award  of  the  number  of  years 
of  imprisonment.  The  sentence  was  not  void,  but  erroneous." 
Hence  we  have  a  case  over  which  the  court  in  any  event  had 
jurisdiction,  and  in  which  it  had  not  in  any  event  exceeded  its 
powers. 

In  People  v.  Cavanaghy  2  Park.  Cr.  660,  the  judgment  showed 
that  there  had  been  a  conviction  for  misdemeanor,  without 
stating  the  particular  offense,  and  called  for  an  imprisonment 
for  the  period  of  thirty  days.  The  statute  in  New  York  in 
relation  to  the  substance  of  a  judgment  entry  is  the  same  as 
ours.  On  habecks  corpuSf  the  supreme  court  held  that  the 
judgment  was  sufficient  to  hold  the  prisoner,  on  the  ground 
that  it  showed  a  case  within  the  jurisdiction  of  the  court  in 
which  imprisonment  for  thirty  days  could  be  lawfully  im- 
posed, notwithstanding  the  precise  offense  for  which  he  was 
convicted  was  not  stated. 

The  judgment  in  this  case  may  be  erroneous  in  not  stating 
more  definitely  the  offense  of  which  the  prisoner  was  con- 
victed, but  I  am  satisfied  that  it  is  not  void.  My  conclusion 
is,  tiiat  the  process  now  in  the  hands  of  the  warden  of  the  state 
prison  is  sufficient  to  justify  the  detention  of  the  prisoner  until 
the  expiration  of  the  ten  years  for  which  he  was  sentenced. 

The  prisoner  is  remanded. 

CuBBEY,  C.  J.y  and  Rhodes,  Shaftbb,  and  Sawysb,  JJ., 
eoncurred. 


IxFBiaoiniXNT  ujsvmR  Judoioent  is  not  Dbemkd  Unlawful,  on  Habsas 
OoBPua»  QnlMs  the  judgment  is  an  absolute  nullity,  which  cannot  be  if  the 
ooort  had  juriadiction:  Bell  ▼.  State,  45  Am.  Dec.  130;  Ex  parU  Adams,  59 
Id.  234;  Fisher  v.  McOirr,  61  Id.  381 ;  &  ^rU  Shaw,  70  Id.  55.  Errors  and 
irreguUrities  cannot  be  reviewed  on  JujJbeas  corpus:  WUUamsons  Case,  07  Id. 
t74;  Fx  parte  Shano^  70  Id.  55;  Ex  parU  Oracf,  79  Id.  529. 
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Trub  Tbst  of  Void  Procbss  Oocabiokkd  bt  iBRMmjatirr  is  that  tb* 
irregularity  most  be  in  the  proceaa  iteeli,  or  in  the  mode  of  laming  Vi;  it  cftn- 
aot  be  iiT^gnlar  when  sned  oat  according  to  the  establiahed  oohtm  of  pme- 
iice:  Biftn  ▼.  Fowkr,  54  Am.  Deo.  271. 

CiTATiOKB  ov  THi  PRINCIPAL  OABE,  uid  to  the  pointt  Stated,  are  as  fol- 
lows: ^le  fnnotions  of  the  writ  of  habecu  corpm^  where  the  party  appealii^ 
4o  its  aid  ii  in  custody  nnder  prooesi^  does  not  extend  beyond  an  inqoiiy 
into  the  Jnrisdiotion  of  the  court  by  whidh  it  was  issaod  and  the  yalidity  of 
theprooeMupanitsfaoe:  A;paii0  JlfcC\iUbM0A»  36GaL101.  It  is  only  whars 
iho  proceedings  of  an  inferior  conrt  are  Toid,  either  for  want  of  jurisdiction 
«r  other  oanse^  that  imprisonment  nnder  a  Judgment  rendered  in  them  ba- 
oomes  unlawful,  and  entitles  a  prisoner  to  be  discharged  on  ila&eof  eorpmK 
Mk  pitrte  Ba^  63  Id.  492.  A  Judgment  ii  not  Toid  beoanse  it  does  no* 
specify  any  time  for  the  imprisonment  to  commence  or  terminate.  The 
better  practice  ii  not  to  fix  the  commencement  of  the  term,  bat  morely  to 
state  its  duratioa  and  the  place  of  confinement:  PeofU  r,  BmrgitBt  38  Id.  118; 
Sktler.SnM,  lOKer.  120. 


Davis  v.  Gale. 

[83  Caupobnia,  21] 

AnaomiAxoR  ov  Watxr  op  Strsak  por  Spsoial  U8%  as  for  working  a 
mining  daim,  who  causes  the  water  to  flow  to  a  partionlar  place  by  means 
of  a  ditch  for  such  purpose,  may  notwithstanding  afterwards  dumge  the 
place  and  use  to  which  he  first  applied  the  water  without  losing  Ids  prior- 
ity of  right,  as  sgainst  one  who  has  dug  a  ditch  from  the  same  stream  be- 
fore such  change  is  made. 

Tmm  OP  Right  to  Water  zh  MmatAL  Riozoin  arb  its  Afpropriaixo* 
AHD  VvEf  and  not  the  place  and  character  of  its  usa 

BfXDRSGB  IB  ADMWSnif.E,  AS  TXNDINO  TO  ShOW  AbaNSORMXHT  OP  WaTBR 

Riobt,  of  lapse  of  time  after  accomplishment  of  the  particular  paipoee 
for  which  the  water  was  appropriated,  and  subsequent  disposition  of  the 
right  to  the  use  for  a  nominal  sum. 
8aui  op  Appropriator's  BzaHT  to  Use  Water  Mabe  avtbr  Abaiitoh* 
MENT  of  the  right  will  not  reviTe  to  the  grantee  lus  grantor's  prior  right; 

#rATUTE  OP  LUflTATIOHB  WILL    RUN  Df  FaTOR  OP  ADVERSE    OOOCTPAET   OP 

Watercourse  if  the  person  having  the  prior  right  permits  the  adverse 

holder  to  acquire  and  hold  adversely  for  the  period  limited  by  the  statate; 

and  this  right  will  not  be  prejudiced  by  allowing  a  portion  of  the  water 

to  flow  down  to  accommodate  miners  working  in  the  stream. 
Appbopriator  op  Water  op  Stream  BEOOMEg  Owner  and  is  entitled  to 

use  of  water  turned  into  the  stream  by  another  person,  when  the  Utter 

makes  no  attempt  to  recapture  it; 
hiOR  Approfriator  op  Water  op  Stream  is  Fourr  Bntrled  to  the  in* 

ereased  flow  of  water,  to  the  extent  of  his  appropriation,  caused  by  the 

flnming  of  the  creek  by  another* 

Action  to  restrain  the  diversion  of  waters  of  a  certain 
The  opinion  states  the  fSetcts. 
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Caleb  Darseyj  for  the  appellant 

E.  F.  Hunter  and  Oeorge  Cadwalader^  for  the  reepondents. 

By  Court,  Sanderson,  J.  Action  to  restrain  the  defendant 
from  diverting  the  waters  of  Mormon  Creek,  in  Tuolumne 
County,  to  the  prejudice  of  the  plaintiffs'  prior  rights,  and  for 
damages  already  sustained.  The  case  was  tried  with  a  jury 
in  the  court  below,  and  a  general  verdict  in  favor  of  the  plain- 
tiffs was  rendered.  Under  the  direction  of  the  court,  the  jury 
also  rendered  a  special  verdict,  in  view  of  which  it  was  claimed 
by  the  defendant  that  the  judgment  should  go  with  him.  The 
oourt  held  otherwise,  and  rendered  a  judgment  for  the  plaintiffs 
for  the  amount  of  damages  found  by  the  jury,  and  perpetually 
restraining  the  defendant  from  interfering  with  or  diverting 
the  waters  of  the  creek  at  any  time  in  such  a  manner  as  to 
interrupt  or  disturb  the  use  of  the  plaintiffs  to  the  extent  of 
their  interest  therein,  which  was  fixed  at  sixty-two  inches. 
A  motion  for  a  new  trial  was  made  and  denied. 

The  complaint  is  in  the  usual  form  in  such  cases.  An  ap- 
propriation and  continuous  use  of  the  waters  of  Mormon  Creek^ 
running  as  far  back  as  the  spring  of  1851,  for  mining  and 
agricultural  purposes,  by  means  of  a  ditch  dug  for  that  purpose, 
is  alleged;  and  also  a  subsequent  diversion  of  the  water  to  the 
prejudice  of  the  plaintiffs  by  defendant,  by  means  of  a  ditch 
which  taps  the  creek  at  a  point  above  that  of  the  plaintiffs. 

The  defendant  denies  the  prior  right  of  the  plaintiffs,  and 
sets  up  a  prior  right  in  himself,  and  avers  an  appropriation 
and  continuous  use  of  the  waters  of  the  creek  to  the  capacity 
of  his  ditch,  which  is  four  hundred  inches,  for  mining  and 
agricultural  purposes,  firom  a  date  prior  to  the  appropriation  of 
the  plaintiffs. 

The  defendant  further  alleges  that  the  plaintiffs'  ditch  was 
dug  out  and  the  waters  of  the  creek  appropriated  by  them  or 
their  grantors  solely  for  the  purpose  of  working  a  few  mining 
claims  which  belonged  to  the  first  owners  of  the  ditch;  and 
that  said  claims  were  worked  out,  and,  together  with  the  ditch, 
abandoned  by  the  then  owners  long  prior  to  the  time  at  which 
the  plaintiffs  became  the  owners  or  possessors  of  the  ditch. 

He  further  avers  that  he  and  his  grantors  have  been  in  the 
quiet  and  peaceable  possession  of  the  waters  of  the  creek  to  the 
full  capacity  of  his  ditch  for  about  thirteen  years  prior  to 
the  commencement  of  this  action,  without  let  or  hindrance 
in  the  part  of  the  plaintiffs  or  their  grantors. 
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He  also  seeks  the  protection  of  the  statute  of  liniitatioiiSy 
and  avers  that,  neither  the  plaintiffs  nor  their  grantors  have 
been  in  the  possession  of  the  waters  of  the  creek  within  five 
years  next  preceding  the  commencement  of  this  action,  ex- 
cept in  subordination  to  the  alleged  right  of  the  defendant  to 
divert  the  same  to  the  extent  of  four  hundred  inches. 

No  exceptions  were  taken  to  the  admissibility  of  evidence, 
and  all  the  questions  made  by  counsel  relate  to  the  law  of  the 
case,  as  applicable  to  the  facts  specially  found  by  the  jory^ 
and  as  construed  by  the  court  in  refusing  and  giving  instruo- 
tions. 

The  plaintiffs!  ditch  was  dug  in  March  or  April,  1851,  and 
sixty-two  inches  of  the  waters  of  the  creek  thereby  appropri- 
ated. The  ditch  was  dug  and  said  appropriation  made  solely 
for  the  purpose  of  working  certain  mining  claims  which  be- 
longed to  the  parties  by  whom  the  ditch  was  dug;  and  said 
purpose  was  fully  accomplished  prior  to  the  5th  of  July,  1856^ 
which  was  the  date  at  which  the  ditch  was  sold  to  BeynoldSy 
(joodwin,  &  Co.,  by  whom  the  ditch  was  extended  and  after- 
wards sold  to  Battenfield  in  May,  1858,  who  afterwards  sold 
to  plaintififs  on  the  10th  of  February,  1864.  More  than  two 
years  intervened  between  the  date  at  which  the  mining  claims 
were  worked  out  and  abandoned  and  the  first  sale  of  the  ditch; 
during  which  time  the  owners  made  no  use  of  the  ditch,  but 
went  to  other  parts,  leaving  the  ditch,  however,  in  the  care  of 
one  Demple,  with  license  to  use  the  same.  The  plaintiffs  now 
use  and  seek  to  use  the  waters  of  the  creek  for  mining  and 
other  purposes  at  other  localities  than  those  for  which  their 
ditch  was  originally  constructed,  which  was  also  true  of  Rey- 
nolds, Goodwin,  &  Co.,  and  Battenfield,  while  they  respeol- 
ively  owned  the  ditch. 

The  defendant's  ditch  was  dug  in  August  or  September, 
1851,  and  prior  to  any  change  in  the  use  of  the  water  by 
plaintiffs'  first  grantors. 

The  foregoing  are  all  the  facts  that  are  useful  in  illustrating 
the  points  made  upon  the  evidence.  The  other  facts  bear  more 
especially  upon  the  question  of  the  statute  of  limitations,  and 
will  be  noticed  hereafter. 

The  fact  that  the  plaintiffs'  ditch  was  dug  and  their  appro- 
priation first  made  solely  for  working  certain  mining  claimsi 
long  since  worked  out  and  abandoned,  gives  rise  to  the  prin* 
cipal  question.  In  view  of  that  fact,  is  claimed  that  the  plain- 
tiffs' first  grantors  lost  their  right  to  the  use  of  the  waters  of 
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the  creek  the  moment  the  purpose  for  which  they  first  appio- 
priated  them  had  become  accomplished,  and  that  neither  they 
nor  their  grantors  could  thereafter  rightfully  claim  the  use  of 
the  water,  on  the  score  of  their  original  appropriation,  for  the 
purpose  of  working  other  claims,  and  that  hence,  conceding 
the  original  appropriation  of  the  plaintiffs  to  have  been  prior 
to  that  of  the  defendant,  the  relative  rights  of  the  parties  be- 
came changed  when  the  original  object  of  the  plaintiffs  had 
been  accomplished,  and  thereafter  the  defendant  became  first 
in  right  and  the  plaintiffs  second. 

How  far  a  party's  right  to  the  use  of  water  is  limited  by 
the  object  for  which  it  was  first  appropriated  arose  in  the  case 
of  Maeri8  v.  BkkneUj  7  Cal,  261  [68  Am.  Dec.  257].  Mr.  Jus- 
tice Burnett,  by  whom  the  opinion  of  the  court  was  delivered, 
said:  "The  next  question  which  arises  in  this  case  is,  whether 
a  party  who  makes  a  prior  appropriation  of  water  can  change 
the  place  of  its  use  without  losing  that  priority  as  against 
those  whose  rights  have  attached  before  the  change.  This 
question,  we  think,  can  admit  of  but  one  answer.  It  would 
seem  clear  that  a  mere  change  in  the  use  of  water  from  one 
mining  locality  to  another,  by  the  extension  of  the  ditch  or 
by  the  construction  of  branches  of  the  same  ditch,  would  by 
no  means  affect  the  prior  right  of  the  party.  It  would  destroy 
the  utility  of  such  works  were  any  other  rule  adopted.  As 
to  the  question  whether  a  party  can  change  the  use  of  the 
water  from  one  purpose  to  another  without  affecting  his  prior 
right,  we  express  no  opinion,  as  the  point  does  not  arise  in 
this  case." 

Bome  doubt  as  to  the  soundness  of  this  view  seems  to  have 
been  afterwards  entertained,  but  for  what  reason  we  are  at  a 
loss  to  perceive.  In  McKinney  v.  Smith,  21  Cal.  383,  Mr.  Jus- 
tice Norton  said:  "We  are  aware  that  in  the  case  of  MaerU  v. 
Bickndl,  supra,  it  was  decided  that  a  party  who  makes  an  ap- 
propriation of  water  can  change  the  place  of  its  use,  as  by  an 
extension  of  the  ditch,  without  losing  his  priority  as  against 
those  whose  rights  have  attached  before  the  change,  but  the 
court  expressly  reserved  the  expression  of  any  opinion  whether 
a  party  could  change  the  use  of  the  water  from  one  purpose  to 

another  without  losing  his  priority There  may  be  dij£- 

culty,  in  many  cases,  in  determining  that  the  appropriation 
was  limited  to  a  special  purpose  or  to  a  particular  locality. 

Each  case  must  be  decided  upon  its  peculiar  facts On 

the  facts  as  they  existed  when  the  defendants  began  their 
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works  they  had  the  right  to  appropriate  the  water  to  any  use 
that  would  not  interfere  with  the  plaintiffs'  use  of  it 'for  the 
special  purpose  to  which  they  had  appropriated  it." 

Suppose  a  party  taps  a  stream  of  water  for  the  purpose  of 
surface  mining  in  a  given  locality,  and  afterwards  finds  that 
the  ground  will  not  pay,  or  that  ground  farther  on  will  pay 
better,  may  he  not  abandon  the  former  and  extend  his  ditoh 
to  the  latter  without  losing  his  priority?  Or  suppose  after 
working  off  the  surface  he  finds  quartz,  may  he  not  erect  a 
mill  and  convert  the  water  into  a  motive  power  without  for- 
feiting his  prior  right?  Suppose  he  appropriates  the  water  for 
the  purpose  of  running  a  saw-will,  and  after  the  timber  is  ex- 
hausted  he  finds  that  a  grist-mill  will  pay,  may  he  not  con- 
vert the  former  into  the  latter  without  surrendering  his  priority 
to  some  one  who  may  have  subsequently  and  in  the  mean  time 
tapped  the  same  stream? 

We  think  all  this  may  be  done,  and  are  unable  to  suggest  a 
plausible  reason  why  it  may  not  In  cases  like  the  present  a 
party  acquires  a  right  to  a  given  quantity  of  water  by  appro- 
priation and  use,  and  he  loses  that  right  by  non*use  or  aban- 
donment. Appropriation,  use,  and  non-use  are  the  tests  of  his 
right;  and  place  of  use  and  character  of  use  are  not.  When 
he  has  made  his  appropriation  he  becomes  entitled  to  the  use 
of  the  quantity  wbich  he  has  appropriated  at  any  place  where 
he  may  choose  to  convey  it,  and  for  any  useful  and  beneficial 
purpose  to  which  he  may  choose  to  apply  it.  Any  other  rule 
would  lead  to  endless  complications,  and  most  materially 
impair  the  value  of  water  rights  and  privileges.  The  wator 
rights  involved  in  this  case  may  not  be  of  great  value,  and 
their  acquisition  may  not  have  been  attended  with  much  ex- 
pense, but  there  are  many  similar  privileges  which  have  been 
secured  only  by  the  use  of  large  sums  of  money;  and  to  hold 
that  they  are  limited  to  the  particular  place  or  to  the  particu- 
lar purpose  in  view  of  which  they  were  first  sought  would,  for 
obvious  reasons,  lead  to  most  pernicious  results,  and  greatly 
delay  and  embarrass  the  development  of  the  resources  of  the 
country. 

The  only  question  which  can  legitimately  arise  in  connection 
with  the  facts  under  consideration  is  abandonment.  The  fact 
that  the  water  was  appropriated  solely  for  a  special  and  par* 
ticular  purpose,  and  the  further  fact  that  that  purpose  had 
been  fully  accomplished,  and  the  further  fact  that  the  parties 
concerned  in  it  had  dispersed  to  other  parts,  and  that  more 
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than  two  years  were  allowed  to  pass  without  their  giving  any 
attention  to  the  ditch,  and  then  only  to  make  a  sale  of  it  to 
others  at  the  nominal  sum  of  twenty-five  dollars, — all  bear 
directly  on  that  question.  In  view  of  those  facts,  a  jury  might 
find  abandonment;  and  in  that  event,  the  subsequent  sale  ta 
Reynolds,  (Goodwin,  &  Co.,  whether  in  good  faith  or  not,  would 
not  have  revived  the  right  which  was  secured  by  the  first  ap- 
propriation. 

There  was  testimony  tending  to  show  that  the  defendant 
had  been  in  the  adverse  possession  of  the  water  of  Mormon 
Creek,  as  against  the  plaintifis  and  their  grantors,  to  the  ca- 
pacity of  his  ditch,  for  more  than  five  years  prior  to  the  com- 
mencement of  the  action,  and  the  instruction  asked  by  the 
defendant  bearing  upon  the  statute  of  limitations  ought  to  have 
been  given.  Although  the  plaintiffs  may  have  had  the  prior 
right,  yet  if  they  or  their  grantors  allowed  the  defendant  to  ac< 
quire  and  hold  for  five  years  adverse  possession  of  the  water 
which  they  had  appropriated,  or  any  part  thereof,  they  to  that 
extent  lost  their  right  by  force  of  the  statute.  Upon  this  ques* 
tion,  in  Union  Water  Co.  v.  Craryj  25  Cal.  509,  we  had  occasion 
to  say  that  ''the  right  of  the  first  appropriator  may  be  lost,  in 
whole  or  in  some  limited  portions,  by  the  adverse  possession 
of  another.  And  when  such  person  has  had  the  continued, 
uninterrupted,  and  adverse  enjoyment  of  the  watercourse,  or 
of  some  certain  portion  of  it,  during  the  period  limited  by  the 
statute  of  limitations  for  entry  upon  lands,  the  law  will  pre- 
sume a  grant  of  the  right  so  held  and  enjoyed  by  him." 

The  fact  that  the  Tuolumne  Water  Company  at  one  time 
turned  water  from  their  ditch  into  Mormon  Creek,  thereby 
increasing  the  volume  of  water,  and  the  further  fact  that  some 
strangers  flumed  the  creek  between  the  defendant's  ditch  and 
that  of  the  plaintifis,  have,  as  we  conceive,  no  direct  bearing 
upon  the  rights  of  either  party.  If  the  water  of  the  Tuolumne 
ditch  was  turned  in  without  any  intention  of  recapture,  it 
became  pvilid  juriSf  and  inured  as  much  to  the  benefit  of  the 
plaintifis  as  the  defendant.  Their  rights  thereafter  remained 
relatively  the  same  as  before,  and  were  not  difierently  afiected 
than  they  would  have  been  had  the  increase  of  water  been 
due  to  some  natural  cause.  So  as  to  the  fiuming  of  the  creek: 
if  the  effect  was  to  decrease  absorption  and  evaporation,  sa 
that  the  creek  thereafter  would  have  delivered  water  at  the 
plaintifTs'  ditch  at  seasons  when  otherwise  it  would  not  have 
done  so,  the  increased  facilities  inured  as  much  to  the  benefit 
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«f  the  plaintiffii  as  if  they  too  had  resulted  from  some  natural 
eause  instead  of  the  agency  of  strangers. 

Nor  was  the  adverse  possession  of  the  defendant,  as  against 
the  plaintiffs,  in  any  manner  prejudiced  by  the  fact  that  the 
defendant  from  time  to  time  yielded  to  the  demands  of  the 
miners  at  work  below  his  ditch^  and  allowed  a  certain  quantity 
ef  water  to  flow  down  to  them  for  their  use.  If  that  was  the 
•nly  reason  why  he  allowed  the  water  to  pass,  his  doing  so 
was  no  concession  to  the  claim  of  the  pUuntiflk 

The  order  denying  a  new  trial  is  reversed,  and  a  new  trial 
is  granted. 

Kktaxux  PxononoB's  Right  to  Use,  T>muxKp  astd  Dnmnr  Wjish^ 
Omx&ALLT:  8m  tho  •xtendad  note  on  thb  topio  to  JDcnrit  ▼.  OtkMk  79  Aibl 
Dm.  636;  and  m6  alaoiZAodaiT.  IFAJteAeod,  84 Id.  631,  and  note.  Ilia  pria- 
aipal  oaaa  ia  died  to  tha  point  that  the  appropriatioa  and  vm  ara  tho  taat 
of  right  to  watar»  and  not  the  locality  of  tha  lua,  and  that  a  penoa  may  «▼«■ 
chaaga  tha  vm  witfaoat  loaing  hia  right:  Wcokium  v.  Oanmgtrp  I  liant.  6iX 


Blumbnbebg  V.  Myrbs. 

rtS  CAUTOaNIA,  9a.j 

Ko  BiosT  ov  Ehtkt  RsMAnra  nr  Lvssee  of  PRmrmM  avxib  SxriBAnov 
ov  TwBMf  where  he  sublets  the  leased  premises  for  the  entire  term  ol 
his  lease.    The  right  is  in  him  who  holds  the  rerersion. 

TSNAKCT  BT  ImPIJGATIOK,   SuBJSCT  TO  GoVXNAinS  AJn>  OUHDITIONB  of  tho 

ariginal  lease,  will  arise  where  the  lessee  holds  over  and  the  landlord  v»- 
oeiTea  rent  after  the  expiration  of  term. 
Tehanot  bt  Ikfigatiok  ix>s8  not  Abisb  whxbs  the  laaaor  and  leeaaa 
hare  made  an  agreement,  in  any  respeet,  oonoeming  a  new  or  fortiksr 
tenancy. 

VlW  TXNAKOT  BT    ImPIJGATIOK  DOBS  HOT  ABISB  DT  OASB  WHIBJI  TKBABT 

Takbs  RaoBirr  from  landlord  spaoifying  tiie  amonnt  of  rent  paid  and 
length  of  the  term,  to  commence  on  expiration  of  the  Isaae;  and  tha 
new  term  will  be  for  the  time  specified  in  the  reoetpt. 
TwAirT  roB  Onb  Tbab  ob  Mobb  dobs  not,  bt  Imfuoatiov,  ^^'■'*w— 
Tenant  for  another  year,  where^  before  the  expiiatioii  ol  his  term,  he 
proonres  the  landlord'a  reoeipt  for  one  month'a  rent^  nnmmwnlnfl  »t  tha 
expiration  of  tha  term.  Tha  new  tananoy  la  €■•  Iqr  agnaoMnl^  lor  €■• 
month  only. 

Action  for  ibrcible  entry  and  detainer.    Tlie  cfinion  statat 
thefjEicts. 

C.  H.  Parler^  for  the  appellant 
/.  /.  Papy,  for  the  respondent 
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By  Court,  Rhodbs,  J.  The  plaintiff^  who  was  the  lessee  of 
Booth  for  the  term  of  five  ye^rs,  commenciDg  June  1,  1860, 
■oblet  the  premises  to  the  defendant,  for  the  term  of  three 
years  from  February  15, 1862,  and  on  the  15th  of  April,  1864, 
he  and  the  defendant  executed  an  instrument,  by  which  it 
was  agreed  that  ''said  lease  be  prolonged  up  to  June  1, 
1865,  being  the  full  term  of  the  lease  said  lessor  holds  from 
Junius  Brutus  Booth,  for  five  years  ending  June  1, 1865."  On 
the  23d  of  March,  1864,  which  was  prior  to  the  execution 
of  the  last-mentioned  instrument  and  before  the  expiration  of 
the  plaintiff's  term,  he  procured  from  Booth  a  receipt  for  the 
sum  of  four  hundred  dollars,  for  one  month's  rent  for  the 
premises,  from  June  1  to  July  1, 1865.  On  the  Slst  of  May, 
1865,  Booth  leased  the  premises  to  the  defendant  for  one  year 
from  July  1,  1865.  This  action  was  commenced  under  the 
forcible  entry  and  detainer  act,  July  81,  1865.  The  defend- 
ant had  judgment  on  the  findings. 

The  instrument  executed  April  5,  1864,  was  an  assignment 
to  the  defendant  of  the  lease  of  Booth  to  the  plaintiff*.  It 
purported  to  pass  all  of  the  term  then  remaining,  and  it  in 
fact  left  no  reversionary  interest  in  the  plaintiff:  Taylor  on 
Landlord  and  Tenant,  sees.  16, 109, 426;  1  Washburn  on  Real 
Property,  833.  No  right  of  entry  therefore  remained  in  or  ac- 
crued to  the  plaintiff*  by  reason  of  the  expiration  of  the  term. 
That  right  attended  the  reversion,  and  both  were  in  the  hands 
of  Booth,  except  in  so  far  as  they  may  have  been  affected  by 
the  transaction  evidenced  by  the  receipt  of  Booth. 

Accepting  the  receipt  as  constituting  a  lease  to  the  plaintiff, 
the  question  is.  What  term  was  thereby  created?  The  plain- 
tiff holds  that  the  receipt  is  evidence  of  a  lease  for  a  year; 
that  the  holding  over  for  one  month  by  the  defendant,  and  the 
payment  by  the  plaintiff  to  Booth  of  one  month's  rent,  created 
by  implication  of  law  a  new  term  of  one  year  between  Booth 
and  the  plaintiff,  commencing  at  the  expiration  of  the  term 
of  five  years. 

The  doctrine  which  the  plaintiff  invokes,  that  where  the  les- 
see holds  over  and  the  lessor  receives  rent  accruing  after  the 
expiration  of  the  term,  a  new  tenancy  arises  for  a  further 
term,  subject  to  the  covenants  and  conditions  of  the  original 
lease,  is  true  as  a  general  rule,  and  the  reason  is,  that  the 
receipt  of  the  rent  is  considered  as  an  acknowledgment  of  a 
subsisting  tenancy.  But  it  does  not  follow  that  the  new  term 
must  necessarily  be  a  year     Where  the  former  lease  was  for 
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a  period  leas  than  a  year,  as  a  quarter  or  a  month,  or  where 
the  term,  though  extending  to  a  year  or  more,  was  composed 
of  such  periods,  there  is  no  ground  for  holding  that  the  new 
term  presumed  from  the  holding  over  of  the  tenant  and  the 
receipt  of  rent  by  the  landlord  extends  beyond  one  of  the 
periods  of  the  tenancy.  The  tenant  who  enters  under  a  lease 
for  a  month,  and  holds  over,  and  during  the  second  month 
pays  rent,  is  not  entitled  to  claim  a  new  term  of  one  year,  but 
h^  becomes  a  tenant  from  month  to  month.  When  the  ten- 
ancy is  found  from  the  fact  of  the  holding  over  of  the  tenant 
and  the  acknowledgment  of  the  landlord,  it  is  presumed  to  be 
of  the  same  character, — as  annual,  quarterly,  monthly,  etc., — 
and  upon  the  same  covenants  and  conditions,  as  the  previous 
tenancy.  It  rests  upon  implication  alone.  But  when  the  par- 
ties have  made  an  express  agreement  relating  in  any  respect 
to  the  new  tenancy,  then  in  that  respect  there  is  no  room  for 
implication.  If  the  parties  specify  the  rent,  the  time  of  pay- 
ment, the  term,  or  any  of  the  usual  covenants  or  conditions  of 
a  lease,  whether  they  agree  or  disagree  with  the  terms  of-  the 
former  lease,  they  enter  into  the  new  lease  and  determine  the 
rights  of  the  parUes  while  the  tenant  is  holding  over.  The  re- 
ceipt produced  by  the  plaintiff  showed  the  payment  by  him 
of  four  hundred  dollars  for  one  month's  rent,  thus  establishing 
both  the  rent  and  the  term.  He  has  no  better  right  to  recur 
to  the  former  lease,  in  disregard  of  the  time,  than  of  the  rent 
specified  in  the  receipt.  The  utmost  the  plaintiff  was  entitled 
to,  as  growing  out  of  the  receipt,  was  the  possession  of  the 
premises  from  the  Ist  of  June  to  the  Ist  of  July,  and  at  the 
last  date  his  new  term  ended.  After  that  time,  he  was  not 
entitled  to  the  possession  as  against  his  landlord.  Booth,  nor 
was  he  in  a  better  position  to  recover  the  possession  from  the 
defendant;  for  although  he  was  authorized  to  treat  the  defend- 
ant as  his  tenant  during  the  lease  for  one  month,  his  interest 
in  the  premises  expired  at  the  end  of  that  month,  and  at  the 
same  point  of  time  the  defendant's  right  to  the  possession 
under  his  lease  from  Booth  commenced.  We  therefore  agree 
with  the  learned  judge  of  the  county  court  in  the  opinion  that 
the  receipt  was  evidence  of  a  lease  for  one  month  only,  and 
that  after  the  expiration  of  that  time  it  was  too  late  for  the 
plaintiff  to  commence  an  action  for  the  recovery  of  the  posses- 
rion.' 

The  plaintiff's  construction  of  the  holding  over  and  the 
receipt  of  accruing  rent  by  the  landlord,  if  it  could  be  main- 
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lained,  would  be  fatal  to  his  recovery  in  this  action;  the  action 
being  brought,  not  on  the  ground  of  forfeiture,  but  of  the  ex- 
piration of  the  defendant's  term.  The  defendant  having  held 
over  after  the  expiration  of  his  term,  the  plaintiff  then  hold- 
ing the  lease  for  one  month  could  at  his  election  treat  him  as 
a  trespasser  or  a  tenant.  The  plaintiff,  on  the  third  day  of 
June,  demanded  of  the  defendant,  who  was  then  holding  over, 
one  thousand  dollars  for  the  rent  of  the  current  month.  He 
thereby  acknowledged  the  defendant  as  his  tenant.  Giving 
the  defendant  the  same  benefit  of  the  implication  as  to  the 
term  of  the  new  tenancy  that  the  plaintiff  claims  as  between 
him  and  Booth,  his  term  also  would  continue  for  one  year  from 
the  Ist  of  June,  and  he  would  not  be  liable  to  this  action 
until  the  expiration  of  the  year. 
Judgment  affirmed. 

Impljo)  Rxnxwal  aicd  Continuaitcb  of  Lkasis,  and  Tkrms  it>B  Wnicn 
Dmom  Renewed.  — The  relation  of  landlord  and  tenant  may  be  created  by 
ifflplication  of  law  as  well  as  by  express  contract.    In  the  absence  of  an  ex- 
press ooQtract,  the  law  will  generally  imply  a  tenancy  from  a  lease  that  has 
expired  where  the  tenant  remains  in  possession.    The  law  presumes  that  the 
tenant  holds  under  and  subject  to  tho  terms  of  the  previous  lease:  Amea  v. 
Schneaitr,  14  Ala.  60;  Baraston  ▼.  Oreen,  16  East,  71;  SduUing  v.  Holmes,  23 
Cal.  227;  Benan  ▼.  DelaJuxy,  1  U.  Black.  5;  Baker  v.  Boot,  4  McLean,  672; 
Quinrth  y.  Carpenter,  35  Mo.  602;  Dc  Young  v.  Buchanan,  10  Gill  &  J.  64U; 
Blumenberg  ▼.  Myre»t  ante,  p.  660.   The  implication,  however,  is  one  of  fact: 
Shaggs  ▼.  Ethers,  45  Id.  154-160;  UrOkiB  v.  Morrell,  25  Id.  31;  and  may  l)e 
overcome  by  proof  to  the  contrary:  Bremer  v.  Knapp,  1  Pick.  366.     So  that 
where  the  parties  have  made  an  express  agreement  relating  in  any  respect  to 
the  new  tenancy,  there  is  no  room  for  implication  :^2imi«i5€r0r  v,  Myres.  ante, 
Ap.  560.    A  tenant  whose  term  has  expired  by  efBux  of  time,  and  who,  instead 
/  of  quitting  the  premises,  as  he  ought  to  do,  remains  in  possession,  holding 
/    over,  is  a  wrong-doer,  and  the  landlord  may  treat  him  cither  as  a  trespasser 
/      or  a  tenant  for  another  year  upon  the  same  terms,  at  his  option :  Den  v.  Adams, 
I        12  N.  J.  L.  90;  Bowan  v.  Lytle,  11  Wend.  619;  Adams  v.  Duker,  11  N.  J.  L. 
I        84:  and  this  thoagh  the  tenant  has  no  intention  of  holding  over  for  a  year  or 
V       of  paying  the  same  rent:  Hemphill  v.  FUnn,  2  Pa.  St.  144;  Bax»n  v.  Brwcn, 
9  Conn.  862;  Den  v.  Adams,  12  K.  J.  L.  99;  Rowan  v.  LytU,  11  Wend.  619; 
and  the  tenant  holding  over  is  not  at  liberty  to  deny  that  relation:  Conwag 
V.  Starkweather^  1  Denio^  13;  even  where  before  the  expiration  of  his  term  he 
notifies  the  landlord  that  he  does  not  intend  to  keep  tho  premises  another 
year,  but  nevertheless  remains  in  possession:  Sdatyler  v.  Smith,  61  N.  Y.  309; 
Adams  v.  Duker,  11  N.  J.  L.  84;  Vrooman  v.  A'oi^,  4  Md.  450:  Moore  v.  Bea$' 
teg,  3  Ohio  St  394;  Elboood  v.  Forkel,  35  Hun,  202;   Wolff  v.  Wolff,  69  Ala. 
649;  but  this  rule  does  not  apply  to  personal  property:  Chase  v.  Second  Ave, 
B,  B,  Co,,  in  K.  T.  384;  nor  where  the  holding  over  is  by  consent  of  the 
landlord,  pending  negotiations  for  a  new  lease:  Smith  y.  AlU,  4  Abb.  N.  0. 
205.    The  tenant  has  no  election,  and  his  remaining  fixes  him  as  tenant  for 
another  year  if  the  landlord  chooses  to  treat  him  as  such:  Comeag  v.  Stark* 
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^maOer,  1  Doumh  113;  S.  0.,  5  Rbh.  (N.  Y.)  248;  Wm  ▼.  New  York,  6  Id. 
441;  BUwood  v.  Farlel,  35  Hun,  202.  At  tiie  expiration  of  the  leaae,  it  is  the 
^uty  of  the  tenant  to  restore  the  possession  to  the  landlord  to  avoid  liability: 
Jiod  ▼.  MeOrary,  7  Cold.  623;  Himphitt  v.  Fliim,  2  Pk.  St.  144;  Boom  ▼. 
/?rol0?^  0  Conn.  334;  McGhegar  ▼.  ifowee,  67  Pa.  St.  184;  Sckuyler  v.  Smitk, 
1^1  N.  T.  309.  A  holding  over  by  tenants  is  not  justified  by  the  necessity  of 
the  removal  of  their  goods,  although  no  more  time  be  consumed  in  such  re- 
moval than  is  necessary  for  that  purpose:  WiU  v.  New  York,  5  Bob.  (N.  Y.) 
1248;  but  where  the  tenant  makes  an  effort  in  good  fiedth  to  leave,  but  is  pr*" 
rented  by  circumstances  over  which  he  has  no  controt*  it  seems  that  it  ia 
otherwise:  Smith  v.  AUt,  4  Abb.  K.  C.  214. 

Chanob  or  Tbnanct.  — The  ordinary  mode  of  leasing  is  for  a  apedfied 
term  of  years,  but  if  no  particular  period  is  limited  for  its  duratian,  a  ten- 
4uicy  from  year  to  year  will  arise.  Where  lands  are  leased  to  a  tenant  from 
year  to  year,  and  after  tho  expiration  of  his  tcmi  the  tenant  remains  in  fKie* 
session  witiiout  any  further  contract,  and  is  recognised  by  the  landlord,  he 
liecomes  a  tenant  from  year  to  year:  CrUehfiM  v.  Remalcy,  31  N.  W.  Rep. 
^7;  Ihmn  v.  Rocherme^  112  Pa.  St  272;  but'  see  Blumenberg  v-.  Myres,  amte, 
(p.  560.  Whether  a  tenant  for  years  who  holds  over  becomes  a  tenant  from 
year  to  year  or  from  month  to  month,  depends  upon  the  asoertsuned  inten- 
^on  of  the  parties  in  cases  not  governed  by  statute;  and  the  question  of 
intention  is  one  of  fact:  WUIineU  v.  Ptizrel,  17  Mo.  App.  6G9.  Where  a  tenant 
for  a  term  less  than  a  year  holds  over  with  the  consent  of  the  landloi  '1,  it  cre- 
ates a  tenancy  for  another  term  upon  the  same  conditions:  SiofppeOxmip  v. 
Mangeot,  42  CaL  316;  Bottenbacker  v.  Fritts,  98  Ind.  50.  But  where  a  tenant 
ia  distinctiy  told  that  if  he  holds  over  it  must  be  as  a  tenant  from  mouth  to 
ittouth,  and  not  for  a  year,  no  contract  to  the  contrary  can  be  implied:  SJiip* 
-man  v.  MiiduU,  64  Tex.  174.  In  the  states  where  tenancies  from  year  to 
year  are  unknown,  a  tenant  holding  over  after  the  expiration  of  his  term  is, 
in  the  absence  of  an  agreement  to  the  contrary,  a  tenant  at  sufferanoe:  Ed^ 
^tardt  V.  ffak,  9  Allen,  462;  EOia  v.  Page,  1  Pick.  43;  BitweU  v.  Fabyn,  34 
V.  H.  218;  HauxurU  v.  Lobree,  38  Cal.  563;  MtCarthy  v.  YdU,  39  Id.  585. 
-His  estate  is  destroyed  when  the  owner  makes  an  entry  and  ousts  the  tenant: 
Utidku  V.  Morrell,  25  Id.  31;  Moore  v.  Morrow,  28  Id.  551.  A  denumd  for 
vent  by  the  landlord  is  not  conclusive  evidence  of  consent  as  to  convert  a 
iiolding  at  sufference  into  one  from  year  to  year:  Ckmdon  v.  Barr,  47  N.  J.  Lb 
413;  see  Perine  v.  Teague,  66  Cal.  446.  No  act  of  the  tenant  alone  can  change 
tiis  relation,  but  if  the  lessor  or  owner  of  the  estate,  by  the  acceptance  of 
vent,  or  by  any  other  act,  indicates  his  assent  to  the  continuance  of  the  tan- 
«ney,  the  lessee  becomes  a  tenant  at  will  upon  the  same  tsrms  of  his  previous 
lease:  Comoay  v.  Siarkweaiher,  34  N.  H.  218;  Bdwetrda  v.  Hak^  9  Allen,  4fi2; 
ibbe  V.  Rkhardaon,  9  Ad.  h  E.  849.  A  tenant  remaining  in  possession  after 
the  expiration  of  his  term,  pending  negotiations  for  a  new  lease,  is  a  tenant  at 
will,  and  his  tenancy  can  only  be  determined  by  the  landlord  or  tenant  in  the 
mode  prescribed  for  that  class  of  estates;  Emmomda  v.  Semdder,  115  Maw 
^67.  And  where  a  landlord  covenants  in  n  lease  for  a  term  of  years,  that  the 
^tenant  shall  be  paid  the  appraised  value  of  improvements  erected  by  him  on 
the  premises,  and  the  tenant  remains  in  possession  after  the  expiration  of 
the  lease,  claiming  his  right  to  hold  until  the- landlord  pays  him  for  the  im- 
l^rovements,  he  is  entitied  to  retain  possession  until  the  landlord  performs  the 
eovenants,  bat  is  not  discharged  from  the  payment  of  renL  He  beoomes  a 
tenant  from  year  to  year:  Ryder  v.  Jemi^,  2  Bob.  (N.  Y.)  56;  Holeam  v.  Ab- 
fam»,  2  Dner,  435;  PUUmg  v.  ArmUage,  12  Yes.  78;  Bkkurdsan  t.  Sfdeakmrn^ 
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S  Tt  i47|  and  the  landlord  fa  not  ontitled  to  additional  rent,  tiioagh  tho 
BfonuMi  !!»▼•  incmoed  in  Talno:  Hobam  t.  Ahram^,  2  Doer,  43S. 

Tho  pftymoBt  of  o  ^narter'a  rent  u  prosamptiTo  evidence  of  the  «x»teno» 
•f  a  tenaaey  from  joar  to  year  at  the  yearly  rent  indicated  in  tho  payment^ 
payablo  qurteriy:  Morris  v.  NUes,  12  Abb.  Pr.  128;  KnigJa  ▼.  BtntitU,  9- 
Bing.  361;  itie^artfam  r.  Ltrngdale,  4  Tamit.  128;  and  see  Skoff^  ▼.  SUon^ 
45  GaL  154;  Stoppelkamp  v.  Mangert,  42  Id.  316;  bat  the  presumptran  may 
li-*  overthrown  if  the  evidence  tends  to  show  tiiat  tho  tenant  refosod  to  aooopt 
a  new  term  of  a  year.  But  when  tho  partiea  have  made  an  ezpreos  agreement 
relating  in  any  respect  to  the  new  tenancy,  then  in  that  respect  there  ia  d'I 
room  for  implication:  Stoppelkamp  v.  Mangert,  42  Id.  807;  Skaggt  v.  SiktrBti 
45  Id.  154;  Bkimenberg  r,  Mprea,anU,  p.560;  Le  Blomc  v.  Orentfwd^  60  Id.  362. 
Where  the  tenant  holding  over  after  the  ozpiration  of  his  lease  pays  a  greater 
rout  than  that  reserved  in  the  lease,  it  is  held  that  the  continnmoe  of  oeoOf> 
pation  and  the  payment  and  receipt  of  rent  imply  a  renewal  of  the  lease  f  losa 
year  to  year,  notwithstanding  the  additional  rent,  and  that  the  lessee  eoold 
avail  himself  of  the  covenants  in  the  original  lease:  Clark  v.  Howbrnd,  86 
N.  Y.  204;  bnt  where  the  tenant  fa  notified  that  if  he  holds  over  he  will  bo 
ehforged  an  additional  rent,  and  he  notwithstanding  oontinnes  in  possession^ 
Che  notice  will  not  bind  him  nnlesa  he  covenants  to  it;  bat  if  ho  holds  over» 
hfa  assent  fa  presnmed  from  hfa  silenoe:  OaUmoay  v.  Kerbff,  9  Barad.  App.  601. 
Whether  temporary  and  partial  occnponoy  shoold  be  regarded  as  ooosent  to^ 
and  in  efieot  a  renewal,  must  be  determined  from  the  ciroamstanoes,  and  not 
merely  from  the  fact  of  such  oocapanoy :  Elevator  Co.  v.  Broum,  36  Ohio  St.  666^. 

Txnamt's  Option  to  Rskkw.  ->  Where  it  fa  agreed  that  the  tenant  may 
have  the  privilege  or  option  of  another  term,  and  notice  of  hfa  election  to 
renew  fa  not  stipulated  for,  hfa  election  to  hold  over  at  the  increased  rent 
may  be  presnmed  by  the  payment  of  the  additional  rent^  and  binds  him  with- 
out any  notice  to  the  lessor  after  the  expiration  of  the  first  term:  Kramer  v. 
Cook,  7  Gray,  660;  Clark  v.  MerrUl,  51  N.  H.  415;  Delaaham  v.  Berry,  2^ 
Mich.  599;  Inauranee  Company  v.  National  Bank  of  Miaaouri,  71  Ma  58;. 
LemUky  v.  Canmng,  33  CaL  299.    This,  however,  fa  not  a  conclusive  pre> 
sumption,  and  may  be  rebutted  by  evidence:  AtlagiUc  National  Bank  v.  Dem- 
mon,  139  Mass.  420;  BameU  v.  Feary,  101  Md.  95;  a  covenant  on  the  part  of 
the  hashjr  to  ''renew  a  lease  at  such  rent  and  upon  such  terms  as  might  bo 
agreed  upon  between  the  parties  **  will,  in  case  of  holding  over  without  further 
agreement,  imply  a  lease  at  the  same  rent  and  for  the  same  term,  and  fa  valid:  - 
Bulgers  v.  Hunter,  6  Johns.  Ch.  215;  Austin  v.  Stevens,  38  Hun,  41;  Creighton^ 
V.  McKee,  1  Fhila.  324;  McAdoo  v.  Calhtm,  86  K.  C.  423;  Renoud  v.  Daskam,  . 
34  Conn.  512;  see  Muhlenbrinck  v.  Pooler,  40  Hun,  526;  so  a  covenant  that  the  ^ 
lessor  shall  have  the  refusal  of  the  premises  at  the  expiration  of  hfa  lease  fa 
a  covenant  to  renew,  and  a  tenant  under  these  circumstances  has  a  right  t» 
hold  over  and  consider  himself  a  tenant  at  the  original  rent  until  the  renewal 
rent  fa  fixed  and  a  lease  tendered:  Ryder  v.  Jenny,  2  Rob.  (N.  T.)  56;  HoUaim 
V.  Abrams,  2  Duer,  435;  but  thfa  latter  does  not  imply  another  lease  for  th»^ 
same  term,  renti»  and  oovenants  oootained  in  the  former  lease,  such  covenantO' 
being  accidental  and  not  ossential .  parts  of  a  lease:  Rutgers  v.  Hunter,  6 
Johns.  Ch.  215. 

Wbxv  Void  vor  UNOBBTAnrrT.  — Where  a  lease  for  a  term  of  years  con- 
tains a  eovenant  giving  the  lessee  the  privilege  of  occupying  the  premises  for 
soch  farther  time  as  he  may  wish  on  the  same  terms,  the  lessor  fa  not  entitled, 
to  a  renewal  of  the  lease,  as  the  term  fa  uncertain:  Whetstone  v.  Dams,  34  Ind. 
110;  and  see  Holly  v.  Young,  66  Me.  520;  Sweetaer  v.  MeKeuney,  65  Id.  226» 
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FuOerr.OUe9f2SilDA.llL  A  genenl  oovwiant  f or  remwal  will  not  be  ooa- 
ttrned  to  imply  a  perpetual  renewal,  and  a  lenor  is  not  bound  to  give  on  aoeh 
a  oovenant  more  than  a  renewal  for  one  term:  Moon  r.  Fotejft  6  Vee.  SSI;  fy 
guedm ▼.  ifcry,  0 Id.  426;  8.  0.,  7  East,  324;  Rutgersy.  Hmier,  6  Johna. CSh. 
215;  Whitioek  t.  XhOieid,  Hoff.  Ch.  110;  Taylor  r.  Stibbert,  2  Yea.  443;  if  fl 
were  otherwiae,  it  would  in  effect  lead  to  the  oreation  of  a  perpetoitj:  Garr 
T.  Fmeon,  20  Wend.  178;  Riehardaon  v.  Sjfdenkam^  2  Vem.  447;  TrUtm  ▼. 
Foote^  2  Brown  Ol  636;  Brend ▼.  Frumwelier,  82  Mioh.  216;  Sjfmer.  Mayor, 
18  Jonea  &  S.  290.  In  the  United  States,  a  coyenant  in  a  lease  to  renew  at 
the  same  rent  and  on  the  same  covenants  generally,  without  mentioning  aay 
definite  period,  is  usnally  for  the  period  mentioned  in  the  leaae.  Bat  in 
Bngland,  where  the  terms  are  for  nsnal  periods,  these  are  adopted:  Mpde  t. 
Skkmert  2  P.  Wms.  197.  A  eorenant  to  renew  a  lease  at  a  oertain  rau^ 
without  stating  what  oovenaats  the  new  lease  should  contain,  doea  not  oany 
any  of  the  old  covenants  with  it:  WOUe  v.  Aeton,  4  £dw.  Gh.  604;  Ryder  t. 
Jenny ^  2  Rob.  (N.  Y.)  66.  Although  the  law  discourages  perpetuities,  and 
does  not  favor  oonenants  for  oontLnned  renewali^  yet  when  dearly  made^ 
their  obligation  is  binding  and  will  be  recognised:  Blaekmore  v.  Boardnum, 
28  Ma  420;  aa  where  one  covenants  to  renew  the  lease  at  any  time  iHmb 
requeated,  this  is  held  to  be  a  oovenant  for  perpetual  renewal:  Page  v.  Meiyp 
54  Me.  819;  Boyle  v.  Peabody  ff.  Co.,  46  Md.  623;  Blaekmore  v.  Boardmamf 
28  Ma  420l  But  a  oovenant  to  renew  from  time  to  time  is  a  oovenant  for 
further  aamranoe,  and  not  for  perpetual  renewal:  Brown  v.  IHgke,  8  BUgli 
N.  8.  272. 


Fox  V.  Minor. 

rSa  OAUrOBVXA,  UL] 

OvAMXfux  ov  Ikvant  Appoihtbd  bt  Pbobatb  Ooubt  IB  HOT  TteJim  ov 
EzPBiSB  Tbust  within  the  meaning  of  section  6  of  the  Oalif onla  prae- 
tice  act,  which  provides  that  ''atmatee  of  an  express  tmat  may  sue 
without  joining  with  him  the  person  or  persona  for  whoae  bnifit  IIm 
action  is  prosecuted." 

AonoN  TO  Rboover  Monxt  Dub  Ibiabt  must  bb  Bbouobt  in  the  name 
of  the  infant  by  his  goardian.     The  guardian  eannot  sue  in  his  owb 

OuABDUH  n  EsTOprsD  VBOM  Dbhtsio  LiaALirT  ov  HIS  Apvoammn; 
or  the  jurisdiction  of  the  court  malcbig  it^  when  he  has  aooeptad  IIm 
appointment. 

JvDOMBNT  SHOULD  NOT  BB  Madb  Patabui  dt  Qold  Goih,  nnlssB  it  was 
specifically  contracted  for;  and  there  ia  no  such  contract  in  the  bond  eC 
an  in&mt's  guardian,  where  the  obligation  is  to  "pay  the  som  el  ioav 
thousand  dollars  lawful  money  of  the  United  States." 

Action  by  Fox,  the  guardian  of  Catherine  Fdlajr,  a  ndnori 
against  Minor  and  Melone,  sureties  on  the  bond  of  John  B. 
Wilson,  who  was  the  plaintiff's  predecessor  in  oflSce  as  such 
guardian,  and  who  resigned  after  serving  for  four  years.  Ths 
action  was  to  recover  two  thousand  dollars,  which  the  probate 
court  found  to  be  due  from  said  Wilson,  by  an  examination 
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tf  his  acooontfl,  at  the  time  of  his  resignation.  The  complaint 
was  demurred  to  on  the  ground  that  plaintiff  sued  in  his  own 
name,  and  not  in  the  name  of  the  infant.  Judgment  for 
plaintiff  for  two  thousand  dollars,  payable  in  gold  coin.  De- 
fandants  appealed. 

Frederick  Hall  and  J.  M.  WiUiams,  for  the  appellants. 
S.  0.  HfmghUm  and  J.  A.  YoeUj  for  the  respondent. 

Bjr  Court,  Sawyer,  J.  A  guardian  appointed  by  the  pro- 
bate court  under  the  act  which  provides  for  the  appointment 
and  prescribes  the  duties  of  guardians  is  not  a  trustee  of  an 
express  trust  within  the  meaning  of  section  6  of  the  practice 
act.  Under  that  act,  the  probate  court  is  vested  with  the 
same  jurisdiction  over  the  persons  and  estates  of  minors  who 
have  no  testamentary  guardians  as  was  vested  at  common 
law  in  the  court  of  chancery.  At  common  law,  the  king,  as 
parens  pairiaj  was  considered  to  have  the  care  of  all  persons 
who  were  unable  to  take  care  of  themselves,  and  such  care 
was  exercised  by  the  court  of  chancery.  Upon  petition  or  bill 
showing  that  a  minor  was  without  any  testamentary  or  other 
legal  guardian,  that  court  took  charge  of  his  person  and  estate, 
and  cared  for  both  by  appointing  a  guardian  of  his  person  and 
estate.  Such  minors  became  the  wards  of  the  court,  and  the 
guardian  appointed  by  the  court  was  but  an  officer  of  the 
court,  and  held  responsible  to  it  as  such.  The  qpurt  was  in 
effect  the  guardian,'  and  the  nominal  guardian  was  but  the 
agent  through  whom  the  court  acted,  and  to  whom  the  court 
delegated  the  execution  of  the  trust.  In  like  manner,  a  guar- 
dian appointed  by  the  probate  court  is  an  officer  of  that  court, 
and  exercises  only  a  delegated  trust.  His  relation  to  the  court 
and  the  minor  is  in  some,  though  not  all,  respects  of  the  same 
l^al  complexion  as  that  of  an  executor  or  administrator 
towards  the  court,  estate,  and  heirs  of  a  decedent,  neither  of 
•which  is  within  the  definition  of  a  trustee  of  an  express  trust 
as  given  in  the  sixth  section  of  the  practice  act.  It  is  possible, 
as  contended  by  respondent,  that  there  is  no  good  reason  why 
a  guardian  should  not  be  placed,  in  respect  to  his  capacity  to 
sue,  upon  the  same  level  as  executors  and  administrators;  but 
it  is  clear  that  such  is  not  the  case.  So  far  as  the  practice  act 
is  concerned,  when  not  a  trustee  of  an  express  trust  within  the 
meaning  of  section  6,  the  capacity  of  a  guardian  to  sue  in  his 
own  name,  if  at  all,  is  limited  to  actions  for  the  injury  or  death 
^  his  ward:  Sec.  11;  while  executors  and  administrators  are 
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expremij  authorized  to  sue  in  their  official  character  witbont 
joining  the  person  beneficially  interested:  Sec.  6. 

The  reason  upon  which  the  distinction  is  based  may  be  that 
executors  and  administrators  are  strictly  and  technically  rep- 
resentatives of  the  deceased,  while  guardians  are  not  teclmi- 
cally  representatives  of  anybody.    They  simply  stand  in  the 
position  of  protectors.    The  guardian  is  the  counsel  aasigoad 
by  operation  of  law  to  conduct  the  suit:  Devore  v.  Pitman^  3 
Mo.  187.    If  a  guardian  were  permitted  to  maintain  an  action 
in  his  own  name,  there  might  be  two  suits  pending  at  the  same 
time  for  the  same  cause  of  action, — one  in  the  name  of  the  in* 
fant,  and  another  in  the  name  of  the  guardian, — and  the  de* 
termination  of  the  question  in  the  suit  brought  in  the  name  of 
the  guardian  alone  might  not  protect  the  defendant  from  fur- 
ther litigation  in  the  name  of  the  ward:  Bradley  v.  Amidonf 
10  Paige,  239. 

At  common  law  and  in  equity,  an  infant  was  required  to  sue 
in  his  own  name,  but  by  his  guardian  or  next  friend:  1  Ch. 
PL  284;  Bradley  v.  Amidon,  10  Paige,  235;  Havly  v.  Letnnj  6 
Ohio,  228.  The  practice  of  suing  by  guardian  is  expressly 
continued  by  our  practice  act.  ''Where  an  in£eint  is  a  party, 
he  shall  appear  by  guardian":  Sec.  9;  and  section  10  provides 
f>r  appointing  a  guardian  ''where  an  infant  is  a  plaintiff"  or  ^^ 
"defendant."  These  provisions  for  appointing  guardians  refer 
to  those  cases  where  there  is  no  general  guardian,  or  where  for 
any  other  sufficient  reason  a  guardian  ad  litem  is  required. 
But  these  provisions  contemplate  that  the  infant  in  person 
shall  be  a  party  to  the  suit,  although  he  apx)ears  by  guardian, 
as  adults  appear  by  attorney.  Would  it  be  pretended  that  an 
action  could  be  maintained  against  a  guwlian  in  his  own 
name  alone  upon  a  cause  of  action  against  his  ward  only? 
What  better  reason  is  there  for  permitting  him  to  sue  alone 
than  for  permitting  a  suit  to  be  maintained  against  him  in  his 
own  name  on  a  cause  of  action  against  another  party?  The 
practice  act  upon  this  subject,  then,  so  far  as  the  guardian  is 
concerned,  is  in  strict  harmony  with  the  practice  at  common 
law;  and  unless  expressly  modified  by  some  other  statu tc»7 
provision,  it  must  govern.  It  also  provides  that  an  action,  with 
certain  specified  exceptions,  of  which  this  is  not  one,  shall  be 
prosecuted  in  the  name  of  the  real  party  in  interest:  Sec.  4. 
The  ward  is  the  real  party  in  interest. 

The  only  other  provisions  of  the  statute  bearing  upon  the 
t'.'dstion,  to  which  our  attention  has  been  called,  are  cod- 
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tained  in  eections  16  and  40  of  the  act  concerning  guardians. 
Section  16  provides  that  "every  such  guardian  shall  also 
settle  all  accounts  of  the  ward,  and  demand,  sue  for,  and  re- 
ceive all  debts  due  him,  or  may  with  the  approbation  of  the 
probate  judge  compound  for  the  same,  and  give  a  discharge 
to  the  debtor  on  receiving  a  fair  and  just  dividend  for  his 
estates  and  efiTects;  and  he  shall  appear  for  and  represent  his 
ward  in  all  legal  suits  and  proceedings,  unless  when  another 
person  is  appointed  for  that  purpose  as  guardian  or  next 
friend":  Stats.  1850,  p.  270,  sec.  16;  Hittell,  3377.  But  this 
proviso  does  not  say  that  the  suit  shall  be  in  the  name  of  the 
guardian.  It  simply  designates  the  powers  and  duties  of  the 
guardian,  and  is  only  a  re-enactment  of  the  common  law  upon 
the  subject.  There  is  nothing  in  this  section  inconsistent  with 
the  provisions  of  the  practice  act,  which  contemplates  that  the 
suit  shall  be  in  the  name  of  the  infant, — the  real  party  in 
interest.  And  those  provisions  are  not  to  be  construed  at 
repealed  unless  by  some  express  provision  or  by  necessary  im- 
plication. Besides,  the  express  provision  of  section  40  of  the 
same  act  shows  that  no  such  change  was  contemplated,  espe- 
cially with  reference  to  suits  on  a  guardian's  bond.  This  sec* 
tion  provides  that  ''every  bond  given  by  a  guardian  shall  be 
filed,  ....  and  in  case  of  the  breach  of  any  condition  thereof, 
may  be  prosecuted  in  the  name  of  the  ward  for  the  use  and 
benefit  of  such  ward,  or  of  any  person  interested  in  the  estate": 
Stats.  1850,  p.  274,  sec.  40;  Hittell,  3401.  This  point  was 
directly  decided  by  the  supreme  court  of  Iowa  in  a  similar 
suit,  under  a  statutory  provision  in  all  respects  substantially 
like  section  16  of  our  act,  and  it  was  held  that  the  suit  could 
not  be  maintained  in  the  name  of  the  guardian  alone:  Ander- 
lon^  Ouardian  of  Anderson^  v.  Camerorty  Morris,  436.  We  think 
a  suit  on  the  bond  can  only  be  maintained  in  the  name  of  the 
in£Eint,  the  real  party  in  interest,  and  that  the  complaint  states 
no  cause  of  action  in  favor  of  the  plaintiff.  It  has  been  a  very 
general  practice  in  this  state — from  abundant  caution,  per- 
haps— to  have  a  guardian  ad  litem  appointed  in  pursuance  of 
section  11  of  the  practice  act,  even  where  there  is  a  general 
guardian,  the  general  •guardian  being  usually  appointed  when 
there  is  no  objection  to  his  acting.  But  this  practice  is  held 
not  to  be  necessary  when  there  is  a  general  guardian  who  has 
been  duly  appointed,  against  whom  no  objection  lies:  Ormfier 
T.  Puymirol^  19  Cal.  632;  Spear  v.  TFard,  20  Id.  673. 
There  are  some  other  points  presented  by  the  record  which 
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have  been  fully  argued,  and  which  will  neoesBarily  atise  should 
a  new  suit  be  brought  in  the  name  of  the  proper  party,  and  for 
that  reason  we  will  dispose  of  them  now. 

Neither  Wilson  nor  his  sureties  can* be  heard  to  say  that 
Wilson  was  not  legally  appointed  guardian.  Having  accepted 
the  appointment,  and  by  virtue  thereof  become  possessed  of 
the  minor's  estate,  it  would  be  strange  indeed  if  he  could  now 
dispute  the  jurisdiction  of  the  court,  and  under  the  pretense 
that  the  court  had  acted  without  authority,  retain  the  estate 
of  his  ward.  By  accepting  the  appointment  and  the  estate, 
Wilson  placed  himself  within  its  jurisdiction  and  became  an 
officer  of  the  court,  and  responsible  to  it  for  the  faithful  per^ 
formance  of  his  trust,  and  he  is  forever  estopped  by  the  record 
from  denying  his  accountability:  People  v.  NorUyiij  9  N.  Y.  179. 

The  judgment  of  the  probate  court  is  conclusive  agunst 
Wilson  and  his  sureties  alike.  We  so  held  in  Irwin  v.  B€tcku$^ 
%  Cal.  214,  and  we  adhere  to  that  decision. 

The  district  court  was  not  authorized  to  enter  a  judgment 
payable  in  gold  coin  against  the  sureties,  and  in  this  respect 
there  was  error.  The  action  is  not  upon  a  contract  '^for  the 
direct  payment  of  money  made  payable  in  specifio  kind  of 
money  or  currency."  The  obligation  is  to  pay  ''the  sum  of 
four  thousand  doUars,  lawful  money  of  the  United  States," 
without  otherwise  specifying  the  kind  of  money.  The  condi* 
tion  was  that  Wilson  should  perform  his  duties  as  guardian, 
not  that  the  obligors  should  perform  Wilson's  duties.  It  may 
be  that  Wilson  as  guardian  in  a  proper  suit  can  be  compelled 
to  pay  over  to  the  infant  the  amount  of  money  received  by  him 
in  his  fiduciary  capacity,  in  the  specific  kind  of  money  re- 
ceived; but  in  a  suit  on  the  bond,  the  sureties  are  entitled  to 
«tand  on  the  terms  of  the  undertaking.  The  only  recovery 
that  can  be  had  on  the  bond  is  the  damages  resulting  from 
Wilson's  failure  to  discharge  his  duties  in  the  mode  prescribed 
by  law,  and  the  damages  can  only  be  required  to  be  paid  in 
money  generally  according  to  the  terms  of  the  bond. 

Jugment  reversed,  with  directions  to  the  district  oonrt  to 
-dismiss  the  action. 

Rhodes,  J.,  being  disqualified,  did  not  participate. 

Sandkbson,  J., 


Whih  Tbubtu  mat  Bom  or  ms  Owv  Namx:  Sao  Harmif  t.  JMblfr,  M 
Am.  I>Bo.  181,  and  note  183;  Ambfomi  <ft  L.  R.  R.  Ck,  t.  Meiea^ft,  81  Id 
1M1,  and  note. 
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Aonov  TO  RiooTnt  Profkrtt  or  Mihob  must  be  brought  in  his  ofwo 
■ame  by  his  guardian,  and  not  in  the  name  of  the  guardiani  WiUon  t.  WU' 
mm,  36  CaL  451;  Hhnerk  t.  AkmradOt  64  Id.  6d3,  botii  citing  the  principal 
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See  the  note  to  Lane  y.  Ohldsa^f,  87  Am.  Dea  126,  discussing  this  topic  fully. 
In  Mendodno  Co,  y.  MorriB,  82  CaL  149,  Sanderson,  J.,  in  discnssing  this 
topic,  diiaents  from  the  opinion  of  the  court,  saying  that  he  does  so  for  the 
reasons  which  he  expressed  in  the  dissentinn  opinion  in  the  principal  case. 

Thb  maotfAL  oasb  n  oina>  in  Brodrib  r,  Brodrib,  66  Gel.  666,  to  the 
point  that  the  sureties  el  a  guardisn  are  bound  by  whatever  binds  the  gaar* 
dkn  M 


Mahlbb  V.  Nbwbaub. 

[82  GAuromMiA,  108^1 

Pabtt  has  No  Biosr  to  Maks  TonnB  oh  hib  Ows  Bdulv  of  amooaA 

due  on  mortgage,  where  he  has  no  interest  in  the  mortgaged  premlsesi 

cr  in  making  the  tender. 
Oeidttob  has  Right  to  vm  Ihyobkbd  oh  whosi  Bshalv  Tbhdxe  n 

Madi^  when  made  by  stranger,  or  one  not  party  in  interest^  cr  he  will 

not  be  required  to  accept  it,  or  reject  it  at  his 


Action  to  foreclose  mortgage.    The  opinion  states  the  facta. 

5.  and  Oeorge  E,  TTilliafiu,  for  the  appellants. 

Johnwn  and  Irvfin,  for  the  respondent. 

By  Court,  Sawyxb,  J.  The  defendant  Newbaur  executed 
the  mortgage  sought  to  be  foreclosed  to  the  plaintifif.  He  sub- 
sequently mortgaged  the  same  premises  to  Steinberg,  who 
assigned  to  defendant  Myres,  and  afterwards  sold  and  con- 
veyed to  defendant  Ellsasser.  The  defendants  set  up  as  a 
defense  a  tender  to  the  plaintLBf,  on  behalf  of  Ellsasser,  of  the 
full  amount  due,  after  the  law  day  of  the  mortgage,  and  a 
refusal  of  the  plaintiff  to  receive  it.  The  testimony  of  the 
plaintiff  tends  to  show  the  tender  set  up.  But  upon  the  point 
as  to  whether  the  plaintiff  was  informed  that  the  tender  was 
made  on  behalf  of  Ellsasser,  the  testimony  is  conflicting. 
There  is  no  pretense  that  any  tender  was  made  on  behalf  of 
Newbaur  or  Myres.  A  party  havmg  no  interest  in  the  prem- 
ises or  tender  made  has  no  right  to  make  a  tender.  The 
plaintiff  would  not  be  bound  to  regard  a  tender  made  by  or 
on  behalf  of  a  stranger  to  the  transactions:  Watkina  v.  Ash" 
wieke^  1  Cro.  Blis.  182.  When  a  tender  is  in  fact  made  by  a 
stranger,  and  not  the  party  in  interest,  it  would  seem  to  fid* 
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low  that  the  creditor  mufit  be  informed  on  whose  behalf  it  is 
made,  otherwise  he  would  not  be  required  to  accept  the  money, 
or  reject  it  at  his  peril.  Plaintiff  testifies  that  he  was  not 
aware  that  Ellsasser  had  any  interest  in  the  mortgaged  prem- 
ises; that  his  name  was  not  mentioned  when  Williams  made 
the  tender;  and  that  he  supposed  at  the  time  that  Williams 
was  acting  on  behalf  of  Mjrres.  The  note,  in  obedience  to 
which  plaintiff  called  upon  Williams  to  receive  the  money 
due,  tended  to  produce  that  impression;  for  it  stated  that  ''tb^ 
parties  in  San  Francisco  have  forwarded  to  me  the  amount  of 
your  mortgage  on  Newbaur's  property,  and  I  wish  you  to  come 
to-morrow  and  I  will  pay  you."  Ellsasser  resided  at  Victoria, 
Vancouver's  Island.  Myres  was  the  only  party  residing  at 
San  Francisco,  and  no  tender  was  made  on  his  behalf. 

It  is  true,  Williams  testifies  that  he  informed  plaintiff  that 
the  tender  was  on  behalf  of  Ellsasser.  But  there  is  a  plain 
conflict  on  the  point,  and  the  court  determined  the  question 
of  fact  in  favor  of  plaintiff.  This  question  appears  to  have 
been  made  in  the  court  below,  and  was  one  of  the  grounds 
upon  which,  after  reconsidering  the  testimony,  a  new  trial  was 
denied.  In  specifying  the  grounds  of  the  decision  denying  a 
new  trial,  as  required  by  law,  the  judge  says:  ''I  am  not  sat- 
isfied that  at  the  time  of  the  tender  the  plaintiff  knew  that 
the  money  was  tendered  by  or  on  behalf  of  the  defendant 
Ellsasser."  We  cannot  disturb  this  finding  on  the  evidence 
in  the  record.  The  tender  having  been  made  by  a  stranger, 
without  informing  plaintiff  on  whose  behalf  it  was  made,  was 
invalid.  The  tender  is  not  aided  by  the  fact  that  plaintiff 
supposed  it  made  on  behalf  of  Myres,  who  was  entitled  to 
make  it,  for  it  was  not  in  fact  made  on  his  behalf.  On  the 
ground  indicated  the  judgment  must  be  affirmed,  and  it  is 
unnecessary  to  determine  whether  under  the  provisions  of  our 
statute  relating  to  the  charactei;  of  mortgages  a  tender  after 
the  law  day  discharges  the  mortgage,  as  was  held  in  Kortright 
V.  Cady^  21  N.  Y.  343  [78  Am.  Dec.  145],  and  Caruthers  v. 
Humphrey^  12  Mich.  277.     See  Haye^  v.  Josephiy  26  Cal.  546. 

Judgment  and  order  denjdng  new  trial  affirmed. 


TxZTDEB,  GiniEALLT,  AKD  TO  Whom  MAT  SB  Madi:  See  if oyNoAaii  ▼. 
Moore,  77  Am.  Deo.  470,  and  particiilarly  page  478.  The  priiiei|Ml  oMe  b 
tited  in  Kdtchmm  y.  Or^ppemt  87  CaL  22A,  on  ths  qneotton  ef  mkS&QMnaj  el 
iBiider  in  point  of  tima. 


April,  1867.]  Fbatt  v.  Woodwabd.  678 

Pratt  v.  Woodward. 

tn  Oauvobvia,  219.1 

Iv  BovnkABT  Loni  n  Dbmrikmb  in  Dkkd  as  bung  Paballil  wHh  th* 
general  oovne  of  a  streem  which  does  not  mn  itimight^  bat  meenden,  a 
line  IB  meeai  which  runs  parallel  with  the  atream  in  all  ita  meanderinga. 

WoiD  '^SAsnaaT"  whxk  Used  Alohb  in  DnaBmnur  or  Lakd  will 
mm  CoKSTBUXD  to  mean  dne  eaat^  hot  when  other  wordi  an  naed  with  ift 
to  qualify  ita  meanings  it  will  be  oonatmed  according  to  each  qualifica- 
tion. 

tauMST  Lora  u  FnvuMXD  to  bs  Mxakt  dc  DncupnoH  or  LAin>  or 
Dmmd^  when  the  call  ia  aimpfy  from  one  monnment  to  another;  but  a 
creek  ia  not  a  monnment  in  the  aenae  of  thia  role  if  no  grraa  point  thereiB 
ia  named. 

Law  will  hot  Dmlabx  nr  Fatob  or  Stkaioht  Lnn  bbtwhh  Moiru- 
MXiiTB,  when  the  language  of  the  deed  ahowa  that  a  difierent  line  wae 
intended. 

branraio  Eyidxhoi  n  hot  Admowiblb  to  Show  nur  DimuiiT  Di- 
BBonoK  than  that  deacribed  in  a  deed  waa  intended,  where  the  langoag» 
ia  not  repugnant  nor  ambiguooa. 

^Tarallel  Lnm"  abb  Stbaioht  Lznxs,  MAiBUKATiaALLT  Spxakbtq, 
but  dt  CoMMOif  Sfebch  concerning  bonndariea  they  often  mean  linea 
that  are  not  atraight^  but  photographa  of  each  other;  and  coorta  often  ao 
conatme  them. 

BzPBBas  Laitouaob  or  Dikd  oavnot  bb  Oyxrbulxd  for  mere  matter  el 
ecrenienoe  or  taste. 

Ejectmeitt.  The  dispute  and  opposing  claims  of  the  par- 
ties are  based  on  a  difference  in  the  construction  of  the  boun- 
dary lines  of  a  certain  patent  and  deed.  The  opinion  states 
the  facts. 

0.  F.  and  W.  H.  Sharp,  for  the  appellants. 

B.  C.  Clarkj  for  the  respondent 

By  Court,  Sandebson,  J.  The  only  point  involved  in  these 
cases  is  answered  by  the  case  of  Hieks  v.  Colemanj  25  GaL 
143.  In  that  case,  the  third  call  or  line  in  the  deed  was  ex- 
pressed in  these  words:  *^  On  the  south  or  southeast  by  a  line 
that  runs  one  league,  or  five  thousand  yaras  parallel  with 
the  Cosumnes  River."  The  language  which  describes  the  sec- 
ond line  in  the  deed  from  Dye  to  Fratt  and  King,  and  upon 
the  true  meaning  of  which  these  cases  turn,  is  as  follows: 
*'  Thence  running  easterly  parrallel  with  the  southern  line  of 
said  Antelope  ranch,  according  to  the  survey  of  the  same, 
made  by  the  United  States  surveyor-general  for  said  state,  to 
•aid  Antelope  Creek." 

In  Hicks  v.  CoUman,  mpra,  the  land  was  bounded  on  one 
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side  by  the  CoBumDes  River,  of  which  the  course  was  not 
straight,  but  meandering;  and  the  question  was,  whether  the 
line  upon  the  opposite  side,  and  which  the  deed  described  as 
parallel  to  the  river,  was  to  be  a  straight  line  parallel  with 
the  general  course  of  the  river,  or  a  line  with  the  same  wind- 
ings or  curves  as  the  river.  We  said:  **  We  think  the  plain 
construction  of  the  call  of  the  third  line  is,  that  it  is  to  run 
parallel  with  the  river  in  all  its  meanderings,  and  not  parallel 
with  its  general  course.  This  is  the  obvious  import  of  the 
term  *  parallel  with  the  Cosumnes  River.'  No  other  line  can 
be  said  to  be  paraUel  with  the  river." 

The  only  difference  between  the  language  of  the  call  in  this 
case  and  the  language  in  Hicks's  case  lies  in  the  use  of  two 
descriptive  terms  instead  of  one.  In  the  latter  case,  the  word 
*^  parallel "  only  is  used,  while  in  the  former  the  words  '^  east- 
erly parallel"  are  used;  but  this  does  not  vary  the  result;  on 
the  contrary,  the  result  is  the  same  as  it  would  have  been  had 
the  word  "  easterly  "  been  omitted.  No  man  looking  at  the 
map  would  hesitate  to  say  that  the  Sacramento  River  consti- 
tutes the  western  boundary  of  the  Antelope  ranch,  and  the 
Junction  of  the  Antelope  Creek  with  the  river  its  southwest 
comer,  and  the  line  running  from  the  junction  eastward  its 
southern  boundary. 

That  such  was  the  understanding  of  both  Dye  and  Fratt  is 
manifest  from  their  testimony  as  well  as  the  general  refer- 
ence to  the  location  of  the  Antelope  ranch,  made  at  the  com- 
mencement of  the  description  in  the  deed,  where  it  is  spoken 
of  as  lying  upon  the  eastern  bank  of  the  Sacramento  River. 
They  start  at  the  junction  and  run  thence  "northerly,"  fol- 
lowing the  meanderings  of  the  river,  to  a  sycamore-tree.  Here 
they  rest,  and  as  they  do  not  propose  to  follow  the  river  any 
farther,  but  to  take  a  line  leading  from  it,  they  designate  the 
general  direction  of  the  new  line  as  ^'  easterly,"  that  is  to  say, 
to  the  eastward  of  the  river.  It  is  true,  as  claimed  by  counsel 
for  appellants,  that  the  word  **  easterly,"  when  used  alone,  will 
be  construed  to  mean  due  east;  but  that  is  a  rule  of  necessity, 
growing  out  of  the  indefiniteness  of  the  term,  and  has  no  ap- 
plication where  other  words  are  used  for  the  purpose  of  quali- 
fying its  meaning.  Where  such  is  the  case,  instead  of  meaning 
*'  due  east,"  it  means  precisely  what  the  qualifying  word  makes 
it  mean.  Had  they  used  the  word  "  easterly "  only,  the  law 
would  have  declared  in  favor  of  a  straight  line  running  due 
east  fix>m  the  sycamore-tree  to  Antelope  Creek;  but  having 
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used  another  word  in  connection  with  it,  both  words  must  be 
consulted  for  the  purpose  of  ascertaining  their  intent,  for  there 
is  no  such  repugnance  between  the  words  as  to  require  the 
rejection  of  either  as  a  false  demonstration.  Giving  to  each 
word  its  proper  signification,  we  have  a  line  which  leads  ofif  to- 
the  eastward  of  the  river,  and  which  is  also  parallel  with  the 
southern  boundary  of  the  Antelope  ranch.  While  it  is  true 
that  the  law  will  presume  a  straight  line  was  intended  when 
the  call  is  simply  from  one  monument  to  another,  yet  Ante* 
lope  Creek,  being  a  stream  of  several  miles  in  length,  is  not  a 
monument  in  the  sense  of  that  rule,  nor  does  the  law  declare 
in  favor  of  a  straight  line  between  monuments  where  the  Ian* 
guage  employed  in  the  deed  shows  that  a  different  line  was 
intended. 

The  deed  fixes  no  particular  point  on  Antelope  Creek  te 
which  the  line  is  to  be  run.  Yet  to  have  fixed  a  point  on  the 
creek  as  the  termination  of  the  second  line  would  have  been 
as  convenient  as  to  fix  the  point  on  the  Sacramento  River,  or 
the  point  on  the  creek  above  where  the  line  leaves  the  creek. 
Why  it  was  not  done  is  therefore  manifest.  They  could  not 
both  fix  that  point  and  provide  for  a  line  which  would  be 
parallel  with  the  south  line  of  the  ranch,  for  they  were  igno- 
rant as  to  what  the  south  line  was, — whether  straight  or  brok- 
en, — so  by  the  exigencies  of  the  case  they  were  forced  to  eleci 
between  a  straight  line  or  one  which  would  duplicate  the  south 
line,  whatever  upon  a  survey  it  might  turn  out  to  be.  That 
they  intended  the  latter  alternative  is  clearly  manifested  by 
the  language  which  they  employed.  Had  they  intended  a 
straight  east  line  from  the  sycamore-tree  to  Antelope  Creek,  it 
would  have  been  the  most  natural  thing  in  the  world  to  have 
said  so.  To  establish  such  a  line,  there  could  have  been  no 
occasion  whatever  to  omit  the  location  of  the  point  on  the 
creek,  or  to  refer  to  the  south  line  at  all;  and  such  omission 
and  reference  can  be  explained  only  upon  the  theory  that  the 
south  line  was  intended,  in  any  event,  to  control  the  direction 
or  course  of  the  line  from  the  sycamore-tree  to  the  creek. 
They  may  have  supposed  that  the  south  line  was  a  straight 
line,  and  hence  that  the  line  between  the  river  and  the  creek 
would  also  be  straight;  but  it  is  quite  clear  that  they  did  Aoi 
act  upon  that  supposition  as  their  controlling  idea,  for  they 
must  have  known  that  the  south  line  might  not  turn  out  to  be 
straight,  and  with  that  contingency  before  them  they  expressly 
provided  that  the  line  which  thev  were  locating  should  be,  not 
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•traight,  but  parallel  with  the  souih  line.  Hence,  that  the 
two  lines  should  be  parallel,  whether  straight  or  broken,  was 
the  controlling  idea  of  the  parties,  is  placed  beyond  a  doubt, 
whether  we  look  at  the  language  of  the  deed  only,  or  take  into 
oonsideration  also  the  acts  of  the  parties  and  the  attending 
circumstances.  That  such  was  the  case  is  especially  apparent 
from  the  written  contract  of  sale  which  was  drawn  up  at  th# 
time.  The  line  is  there  described  by  the  word  '' parallel " 
only,  nothing  being  said  as  to  course.  The  word  "  easterly  " 
was  not  inserted  in  the  deed  at  the  suggestion  of  either  of  the 
parties,  but  seems  to  have  been  inserted  by  the  conveyanoery 
who  drew  the  deed  some  tune  afterwards,  of  his  own  motion. 

By  itself  considered,  the  language  of  the  deed  is  not  repug- 
nant or  ambiguous,  but  of  plain  and  obvious  import,  and  there 
would  seem  to  have  been  no  occasion  to  resort  to  extrinsic  evi- 
dence, but  evidence  aliunde  was  admitted  notwithstanding  the 
objection  of  the  defendants,  and  we  have  therefore  considered 
the  question  by  its  light  as  well  as  by  the  language  of  the 
deed;  but  we  do  not  desire  to  be  understood  as  implying  that 
the  evidence  aliimde  was  admissible.  On  the  contrary,  had 
the  judgments  gone  the  other  way,  it  is  more  than  probable 
that  we  should  have  held  that  the  court  erred  in  admitting  it. 
If  there  was  any  mistake  in  drawing  the  deed,  these  are  not 
actions  to  reform  or  correct  it,  and  the  language,  as  already 
intimated,  does  not  seem  to  stand  in  need  of  any  explanation. 

There  is  no  force  in  the  argument  of  counsel  for  appellants 
founded  on  mathematical  definitions.  By  definition,  parallel 
lines  are  undoubtedly  straight  lines;  but  in  common  speech 
about  boundaries,  or  in  a  geographical  sense,  the  words,  as 
we  all  know,  are  often  used  to  represent  lines  which  are  not 
straight,  but  are  the  photographs  of  each  other.  The  term  is 
,  used  for  the  want  of  a  better,  and  not  because  it  in  all  respects 
fits  the  use  to  which  it  is  applied.  Even  counsel  in  arguing 
this  case,  and  we  in  considering  it,  have  employed  the  word 
in  this  latter  sense,  and  so  have  other  courts  before  us,  in  pasa^ 
ing  upon  like  question:  Jackson  v.  Laeeiiy  2  Caines,  363;  WUr 
liavM  V.  Jackson^  5  Johns.  806;  WiiUhrop  v.  CurtiSy  3  Me. 
103-110  [14  Am.  Dec.  216].  It  is  so  used  to  avoid  a  circum- 
locution, and  while  such  use  is  not  technically  exact,  it  is  not 
obscure,  and  there  is  no  difficulty  in  understanding  what  is 
meant.  Nothing  is  more  common  than  to  speak  of  bounda- 
ries which  are  not  straight  as  being  parallel. 

Nor  is  there  any  force  in  the  argument  founded  upon  the 
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idea  that  parties  in  Belling  or  buying  land  are  more  likely  to 
meaBore  by  straight  lines  than  by  broken  or  eurred,  on  the 
ground  that  the  former  are  more  convenient  for  the  purposes 
of  fencing  and  cultivation.  Doubtless,  straight  lines  are  the 
most  convenient  for  those  purposes,  and  ceteris  paribus,  that 
circumstance  would  be  entitled  to  weight;  yet,  according  to 
Hogarth,  curved  lines  are  more  beautiful  than  straight,  aud 
there  is  no  reason  why  parties  may  not  measure  land  by  them 
if  they  choose  to  do  so.  At  all  events,  a  mere  matter  of  con- 
venience or  taste  cannot  be  allowed  to  overrule  the  express 
language  of  a  deed. 
Judgment  and  orders  aflSrmed. 

Bhodss,  J.y  did  not  express  any  opinion. 

CoiTBTBUcnoM  ov  BouNDjkaT  LiNtt  OmDr  v  Died,  GiinBaAixT:  8m 
Marm  T.  {7arfin»  88  Am.  Deo.  607,  ftnd  note  700,  701,  oiting  other  caeee^  ell 
Wiring  on  Mm  rvliagi  in  tbe  prindpel  oeee. 


Sherman  v.  Buioe. 

L83  Cauvobhia,  941.] 

LMBILATim  WKNOL  ITS    RiOBT  07    ElOMKin'    DOKADf  MAT  OoifSnTUTIOV* 

AUiT  Pass  Laws  for  the  opening  of  roads  called  in  the  statute  "private 
roade,"  the  pnrpoae  of  which  is  to  lead  from  the  main  roada  through  the 
coontiy  to  the  reeidances  or  farms  of  individuals,  and  over  lands  not  be- 
longing to  the  persone  to  whoee  residences  or  farms  the  road  thus  opened 
lead.  Such  roads  are  of  pnblio  concern,  are  open  to  every  one  who  may 
have  occasion  to  nse  them,  and  are  therefore  public  roads,  and  not  pri- 
vate ways. 

In  GoNSTRunvo  Statutks,  Coubts  buould  Look  to  thkib  Tbctb  Objbct, 
and  not  be  guided  by  other  objects  or  purposes  which  the  legislature  had 
mistakenly  assumed  or  declared;  and  if  in  this  view  the  statutes  bo 
within  the  power  of  the  legislature,  and  consistent  with  the  ooostitotion, 
they  should  be  upheld. 

All  "Roads"  Which  Leoislatubb  has  Powxb  to  Lat  out  and  estab- 
lish are  pnblio  roads. 

PABTin  Who  Cladi  Riqht  to  Usb  op  Anothxr's  Labb,  under  an  act  of 
the  legiolatnre  providing  for  laying  out  and  establiahing  roads,  must,  in 
an  action  by  the  owner  for  trespass  for  such  use,  show  in  their  answer 
a  strict  compliance  with  all  the  provisions  of  the  statute. 

CkyVXBHMXBT,   A2fl>    NOT    CoUBTS,   DETEBIOZrB  WHRHXB   OlTKI    ROAP  Will 

lubeerve  the  public  need  or  not. 

Trespass.    The  opinion  states  the  fkctj. 
Pechham  and  Payne^  for  the  appellanU. 
Thomas  Bodleyy  for  the  respondent. 

Am.  Dbc  Vol.  XCI--t7 
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B7  Courti  Sandbbson,  J.  The  plaintiff  sues  to  recover  dam« 
ages  for  an  aUeged  trespass  upon  his  land.  The  defendants 
justify  the  supposed  trespass  hj  virtue  of  certain  proceedings 
had  hy  the  board  of  supervisors  of  Santa  Clara  County,  in 
which  the  land  is  situated,  under  the  provisions  of  certain 
acts  of  the  legislature  in  relation  to  public  and  private  roads: 
Btats.  1861,  p.  389;  1863-64,  p.  248.  The  proceedings  in  ques- 
tion were  had  under  the  provisions  of  the  statute  which  relate 
to  the  laying  out  and  establishing  of  what  are  there  called 
private  roads:  Btats.  1861,  p.  392,  sec.  7.  The  plaintiff  demurs 
to  the  answer  of  the  defendants  so  far  as  it  relates  to  the  ac- 
tion of  the  supervisors,  and  makes  the  points:  1.  That  the 
statute  in  question,  so  far  as  it  relates  to  irhat  are  there  called 
"private  roads,"  is  unconstitutional  and  void;  and  2.  That 
the  answer  fails  to  show  a  compliance  with  the  provisions  of 
the  statute  in  lajdng  out  and  establishing  the  road  in  question. 
These  points  were  held  to  be  good  in  the  court  below,  and  the 
defendants  have  brought  them  here. 

Section  7  of  the  act  of  1861,  which  is  made  applicable  to 
Santa  Clara  County  by  the  act  of  1863-64  above  cited  (sec.  2), 
provides  that  "  any  person  or  persons  desiring  to  establish  a 
road  for  private  convenience,  and  which  iii  not  intended  for 
the  traveling  public  generally,  may  do  so  by  consent  of  the 
parties  owning  the  land  affected  tiiereby;  but  such  consent, 
together  with  a  specific  description  of  the  proposed  private 
road,  and  the  conditions  in  reference  to  gates,  inclosures,  or 
other  matters  agreed  upon,  shall  be  filed  with  the  board  of 
supervisors  or  their  clerk;  and  upon  the  filing  of  such  consent 
and  specific  description,  such  road  shall  be  recorded  in  the 
road  record  of  the  county,  and  shall  become  to  all  intents  and 
purposes  a  private  road  for  the  use  of  the  parties  interested; 
provided,  that  the  parties  for  whose  benefit  such  roads  are 
established  shall  keep  them  in  repair  at  their  own  expense, 
except  that  they  may,  by  special  consent  of  the  road-master  of 
the  district,  spend  the  amount  of  their  poll-tax  upon  such  pri- 
vate roads,  and  for  such  services  they  shall  receive  a  certificate 
from  the  road-master  on  the  same  conditions  and  for  the  same 
purposes  as  provided  for  labor  on  public  roads."  Thereafter 
the  statute  proceeds  to  provide  how  such  roads  may  be  estab- 
lished when  the  owner  or  owners  of  the  land  will  not  con- 
sent The  proceedings  are  the  same  as  in  the  case  of  public 
roads,  except  that  only  one  petitioner  is  required.  With  the 
mode  and  manner,  however,  we  are  not  called  upon  to  deal 
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at  this  stage  of  the  discuBsion,  and  safficient  has  been  already 
stated  to  show  the  character  and  intent  of  the  statute;  the 
first  ground  upon  which  it  is  claimed  to  be  unconstitutional 
being,  not  that  it  does  not  provide  compensation  for  the  land 
taken  for  the  purposes  of  the  road,  but  that  it  proposes  to  take 
private  property  for  private  use,  which  cannot  be  done,  as 
claimed  by  counsel  for  respondent,  even  though  compensation 
be  made. 

If,  as  claimed  by  coimsel  for  the  respondent,  this  statute  was 
designed,  or  has  the  effect  when  enforced,  to  take  the  private 
property  of  A  without  his  consent  and  apply  it  to  the  private 
use  of  B,  though  upon  just  compensation  being  made,  we 
should  not  hesitate  to  declare*it  unconstitutional,  as  being  an 
attempted  exercise  of  power  which  the  legislature  does  not 
possess.  In  that  view,  it  would  amount  to  a  legislative  sale 
and  conveyance  of  A's  property  to  B,  or  an  easement  in  it, 
which  amounts  to  the  same  thing,  without  the  consent  of  the 
former.  If  such  power  is  not  denied  to  the  legislature  in  ex« 
press  terms  in  the  constitution,  it  is  by  implication  as  satis- 
&ctory  and  direct  as  any  express  prohibition  could  have  been. 
The  acquisition,  possession,  and  protection  of  property  are 
classed  among  the  inalienable  rights  of  all  men:  Art.  1,  sec.  1. 
To  acquire  and  hold  property  is  a  natural  right,  with  which 
the  legislature  cannot  interfere  except  by  virtue  of  some  ex- 
press provision  of  the  constitution,  which  is  framed  for  the 
protection,  and  not  the  destruction,  of  the  natural  right  of  every 
one  to  life,  liberty,  property,  and  the  pursuit  of  safety  and  hap- 
piness: Art.  1,  sec.  21.  No  man  can  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of  law:  Art  1,  sec.  8;  and 
due  process  of  law  means  something  more  than  mere  legisla- 
tion. In  this  respect,  property  is  put  upon  the  same  level  with 
life  and  liberty,  and  the  legislature  has  no  more  power  over  the 
former  than  either  of  the  latter,  except  as  expressly  provided 
in  the  constitution,  when  it  is  taken  for  public  use  or  in  the 
exercise  of  the  power  of  eminent  domain.  Hence  if  the  legis- 
lation of  this  state  in  reference  to  private  roads  is  constitu- 
tional, it  is  because  it  is  an  exercise  of  the  power  of  eminent 
domain  or  the  right  which  the  government  has  to  take  private 
property  for  public  use  upon  making  just  compensation  thefe- 
for. 

Legislatures  sometimes  seem  to  mistake  the  powers  with 
which  they  are  vested,  especially  their  nature  and  method  of 
working,  and  hence  not  unfrequently  in  the  exercise  of  them 
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they  departto  widely  from  apt  and  proper  modes  as  to  cast  a 
doubt  upon  their  existence.  Sometimes  they  seem  to  assume 
or  declare  results  which  do  not  necessarily  follow.  Some- 
times they  assume  erroneous  conditions  as  the  foundation  of 
a  power  which  they  are  about  to  exercise.  Sometimes  they 
mistake,  or  at  least  give  a  wrong  or  inapt  designation  to  the 
objects  which  they  seek  to  attain.  Hence  they  sometimes  ap- 
pear upon  first  impression  to  be  dealing  with  an  unkno?m, 
when  in  fact  they  are  dealing  with  a  familiar  and  universally 
acknowledged,  power.  They  handle  it,  however,  with  so  much 
awkwardness,  or  with  such  apparently  imperfect  knowledge  of 
the  true  ends  and  purposes  which  it  was  designed  to  accom- 
plish, and  its  modes  of  working,  as  to  create  in  the  mind  of 
the  casual  looker-on  the  idea  that  they  are  working  a  power 
which  is  denied  to  them  by  the  constitution,  instead  of  the 
reverse. 

With  no  power  of  which  they  are  possessed  do  they  seem  to 
be  less  familiar,  or  to  handle  less  awkwardly  than  that  of  emi- 
nent domain.  At  times  they  wield  it  in  such  a  manner  as  to 
seem  to  apply  it  to  objects  not  within  its  reach.  At  times 
they  fail,  or  seem  to  fail,  to  distinguish  accurately  between 
public  and  private  ends;  and  if  their  terms  and  language  be 
alone  consulted,  to  pervert  the  power  to  uses  to  which  it  can- 
not lawfully  be  applied.  Thus,  by  distinguishing  or  classify- 
ing roads  or  highways  by  the  words  "public"  and  "private," 
and  providing  different  modes  for  their  establishment  and 
support,  and  declaring  that  the  latter  class  "shall  be,  to  all 
intents  and  purposes,  private  roads  for  the  use  of  parties  in- 
terested," they  give  color  to  the  idea  that  in  their  judgment 
they  have  the  power  to  create  and  are  creating  a  road  for  pri- 
vate use,  and  to  make  and  are  making  it  the  private  property 
of  certain  persons,  to  the  exclusion  of  all  others.  If  we  look 
solely  at  their  language,  without  regard  to  the  true  nature  of 
the  only  power  which  they  possessed  in  the  premises,  an  im- 
pression that  the  property  of  the  owner  of  the  land  is  taken 
for  private  use  is  created,  for  there  is  an  apparent  if  not  an 
express  appropriation  of  it  to  the  use  of  certain  parties,  to 
the  exclusion  of  all  others.  But  it  is  well  understood  that  the 
language  of  the  legislature  is  to  be  read  in  all  cases  by  the 
light  of  the  constitution,  with  the  spirit  of  which  it  is  always 
presumed  to  be  consistent.  In  construing  it,  it  is  the  duty  of 
the  courts  to  look  to  the  true  object  and  to  trace  out  the  true 
result,  and  not  to  be  guided  by  those  which  the  legislature  has 
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mistakenly  assumed  or  declared ;  and  if  they  be  found  to  be 
consistent  with  the  constitution,  or  within  the  acknowledged 
power  of  the  legislature,  to  uphold  the  act  as  to  its  legitimate 
results,  and  to  discard  all  else.  Thus,  if  the  legislature  pro- 
vides for  the  laying  out  and  establishing  of  a  certain  class  of 
roads  or  highways,  which  from  any  cause,  whether  for  the 
purposes  of  classification  or  otherwise,  is  denominated  ^^  pri- 
vate," or  as  being  for  the  especial  benefit  of  certain  individ* 
uals,  u]X)n  whom  the  burden  of  cost  and  repair  is  cast,  instead 
of  the  public  at  large,  it  by  no  means  follows  that  such  roads 
become  the  private  property  or  estate  of  the  individuals  desig- 
nated, even  if  the  legislature  has  so  provided  in  express  terms; 
for  where  roads  are  laid  out,  whether  mainly  for  the  accomo- 
dation of  particular  neighborhoods  or  individuals,  or  not,  it 
must  be  understood  as  having  been  provided  for  the  use  of 
every  one  who  may  have  occasion  to  travel  it,  and  hence  as 
being  public.  In  other  words,  the  legislature  has  no  power  to 
lay  out  and  establish  "  private  roads,"  in  the  sence  that  they 
are  to  be  the  private  property  of  particular  individuals,  or 
that  they  are  what  are  denominated  "private  ways"  at  com- 
mon law;  and  hence,  so  far  as  they  undertake  to  do  so,  their 
action  is  simply  null  and  void;  but  the  road  so  laid  put  and 
established  becomes  a  way  over  which  all  may  lawfully  pass 
who  have  occasion,  and  therefore  public;  and  the  language 
employed  by  the  legislature,  so  far  as  it  relates  to  the  legal 
character  of  the  road, — as  public  or  private, — must  be  under- 
stood as  being  used  for  the  purpose  of  distinguishing  it  from 
all  other  roads,  or  in  general  terms,  for  the  purposes  of  classifi- 
cation. 

In  accruate  legal  contemplation,  the  term  "private  road'^ 
involves  a  contradiction.  The  term  is  imknown  to  the  com- 
mon law.  It  has  its  origin  in  American  legislation.  It  can- 
not be  regarded  as  having  been  employed  as  a  substitute  for 
the  word  "way,"  as  used  at  common  law.  There  was  no  rea- 
son or  excuse  for  such  a  change  in  legal  terminology.  It 
must  be  taken,  therefore,  as  an  invention,  and  as  having  been 
put  to  use  originally  merely  for  the  purposes  of  demonstration; 
as  giving  a  name  to  a  certain  class  of  roads  differing  from 
another  and  larger  class  in  respect  to  the  steps  to  be  taken  in 
establishing  them  in  the  first  instance,  and  of  keeping  them 
in  repair  afterward, — differences  founded  upon  the  just  idea 
that  roads,  though  public,  which  mainly  subserve  the  conve- 
nience of  particular  individuals,  should  be  made  a  charge  upon 
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them  instead  of  the  public  at  large.  For  the  purpose  of  dis- 
tmguishing  between  such  roads  and  those  which  subserve 
equally  the  interests  of  all,  a  name  for  the  former  was  needed, 
for  the  legal  terms  "highway"  was  alike  applicable  to  both; 
hence  the  term  "public"  and  "private"  roads.  The  latter  is 
not  to  be  understood  as  being  synonymous  with  "ways"  at 
common  law,  but  as  indicating  a  particular  class  of  highways 
or  public  ways  over  which  any  one  may  pass  without  commit- 
ting trespass. 

To  lay  out  and  establish  roads  or  highways  is  exclusively 
within  the  power  and  control  of  the  government.  To  do  so  is 
one  of  its  most  important  and  onerous  duties.  Roads  or  high- 
ways, over  which  the  government  has  supervision,  and  which 
it  is  bound  to  provide,  include  not  only  the  chief  and  prin- 
cipal thoroughfares  which  traverse  the  country,  but  also  those 
of  less  general  use  which  are  lateral,  and  serve  to  connect 
neighborhoods  and  individuals  with  the  main  arteries  of  trade 
and  travel.  Whenever  the  necessities  or  the  convenience  of 
the  public,  which  includes  everybody,  requires  a  road  for  the 
purposes  of  trade  or  travel,  it  is  the  duty  of  the  government 
to  provide  one,  and  if  necessary,  to  take  private  property  for 
that  ])urpose,  upon  making  just  compensation.  Whether  a 
given  road  will  subserve  the  public  need  or  convenience  is  a 
question  for  the  government  alone  to  determine.  The  courts 
have  nothing  to  do  with  it.  Should  the  legislature  be  of  the 
opinion  that  the  general  welfare  and  prosperity  of  the  people 
would  be  promoted  by  the  construction  of  a  system  of  roads 
which  would  open  a  pathway  from  every  man's  house  or  farm 
to  the  main  arteries  of  travel  and  the  marts  of  trade  and 
commerce,  there  is  nothing  to  prevent  them  from  providing 
that  such  roads  may  be  opened.  The  ultimate  decision  of  the 
question,  whether  a  given  road  will  subserve  the  public  need 
or  convenience  must  rest  somewhere,  and  it  is  wisely  left  for 
the  legislature  to  determine  in  such  manner  as  they  may  pro- 
vide. That  the  legislature  of  this  state  is  of  that  opinion, 
and  have  so  provided,  is  apparent  from  the  legislation  under 
review.  In  the  plan  devised  by  them,  they  have  for  the  pur- 
poses of  classification  divided  roads  into  "  public  and  private," 
and  provided  how  they  may  be  laid  out  and  established,  and 
how  maintained.  The  former  are  to  be  laid  out  and  main- 
tained at  the  expense  of  the  county  or  road  district  at  large, 
and  are  therefore  called  "public";  the  latter,  at  the  expense 
of  such  persons  as  are  more  especially  and  directly  interested 
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in  them,  and  therefore  called  "  private/'  But  the  latter  are 
as  much  public  as  the  former,  for  any  one  can  travel  them 
who  has  occasion,  —  and  no  more  can  be  said  of  the  former. 
Whether  a  way  be  public  or  private  does  not  depend  upon  the 
number  of  people  who  use  it,  but  upon  the  fact  that  every 
one  may  lawfully  use  it  who  has  occasion. 

Had  the  word  ''  private "  and  other  words  of  like  import 
been  omitted  from  the  statute,  and  instead  thereof  it  had  been 
provided ''  that  any  person  or  persons  who  desire  a  road  to 
be  laid  out  and  established,  leading  from  their  residences  or 
farms  to  the  main  roads  leading  through  their  section  of  the 
country,  and  it  shall  appear  that  such  road  will  be  more  to 
his  or  their  benefit  and  convenience  than  the  public  at  large, 
the  board  of  supervisors  shall  have  power  to  lay  out  and 
establish  the  same,  provided,"  etc.,  there  could  be  no  doubt 
as  to  the  validity  of  the  act.  In  legal  effect,  there  is  no  dif- 
ference between  such  language  and  that  which  has  been  in 
fact  employed. 

The  case  of  Taylor  v.  Porter,  4  HiU,  140  [40  Am.  Dec.  274], 
which  declares  a  contrary  doctrine,  stands  comparatively 
alone,  so  far  as  we  have  been  able  to  discover,  and  does  not 
command  oui  assent.  Mr.  Justice  Bronson,  by  whom  the 
majority  opinion  was  delivered,  construed  the  New  York  stat- 
ute as  creating  '^  a  right  of  way,"  in  the  common-law  sense  of 
that  term,  in  favor  of  one  man  over  another  man's  land,  and 
not  as  authorizing  the  laying  out  and  establishing  a  species  of 
highway,  and  as  a  matter  of  course,  in  view  of  that  reading, 
held  the  act  to  be  tmconstitutional.  The  language  of  the  New 
York  statute  on  the  question  of  ^*  private  or  public  "  was  much 
stronger  in  favor  of  the  former  than  ours.  It  provided  that 
the  road,  when  laid  out,  should  be  for  the  use  of  the  applicant, 
his  heirs  and  assigns,  and  that  the  owner  of  the  land  through 
which  it  passed  should  not  be  allowed  to  use  it  unless  he  had 
signified  his  intention  to  do  so  before  the  damages  were  as- 
sessed. The  court  was  certainly  correct  in  holding,  in  effecti 
that  the  legislature  did  not  possess  the  power  to  impress  those 
conditions  upon  the  road.  To  do  so  was  to  convert,  or  to 
attempt  to  convert,  the  road  into  a  mere  common-law  right  of 
way.  But  in  our  judgment,  the  court  ought  not  to  have  held 
the  entire  act  void  on  account  of  those  conditions,  but  void 
as  to  the  conditions  only.  As  to  the  question  which  was  in 
fiEtct  discussed  in  that  case  and  decided,  there  cannot  be  two 
opinions.    If  we  assume  that  the  New  York  statute,  or  our 
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own,  has  the  efSdct  to  create  a  common-law  right  of  waj 
merely  in  favor  of  A  over  B's  land  without  B's  consent,  the 
argument  ends  where  it  commenced,  for  it  is  too  plain  for 
argument  that  the  power  does  not  exist.  But  if  we  read  the 
statute  in  the  mode  already  suggested,  it  is  equally  plain  that 
the  legislature  has  not  usurped  a  power  which  it  does  not 
possess,  but  has  merely  departed  from  what  is  the  more  gen- 
eral and  usual  mode  of  laying  out  and  establishing  roads, 
and  in  language  which  may  be  calculated  to  mislead,  baa 
adopted  another,  which  finds  its  warrant  in  the  peculiar  dr- 
cunftstances  of  a  particular  class,  and  for  the  purpose  of  dis- 
tinguishing between  the  two  classes,  has  called  one  "  public  '^ 
and  the  other  ^'private." 

Our  conclusion  is,  that  the  act  in  question  is  not  unconstitu- 
tional: Metcalf  V.  Bingham^  3  N.  H.  459;  AUen  v.  Stevens,  29 
N.  J.  L.  509;  Brewer  v.  JSotrman,  9  Ga.  87;  Harvey  v.  Thomas^ 
10  Watts,  63  [36  Am.  Dec.  141];  Pocapsan  Road,  16  Pa.  St.  15; 
Hays  V.  Rishery  32  Id.  169. 

Roads  leading  from  the  main  road,  which  runs  through  the 
country  to  the  residences  or  farms  of  individuals,  are  of  pub- 
lic concern,  and  under  the  control  of  the  government.  Taking 
private  property  for  the  purposes  of  such  roads  is  not  a  taking 
for  private  use.  They  are  open  to  every  one  who  may  have 
occasion  to  use  them,  and  are  therefore  public.  Their  char- 
acter as  public  roads  is  unaffected  by  the  circumstance  that 
in  view  of  their  situation  they  are  but  little  used,  and  are 
mainly  convenient  for  the  use  of  a  few  individuals,  and  such 
as  may  have  occasion  to  visit  them  socially  or  on  matters  of 
business,  nor  by  the  circumstance  that  in  view  of  such  con* 
ditions  the  legislature  may  deem  it  just  to  open  and  maintain 
them  at  the  cost  of  those  most  immediately  concerned  instead 
of  the  public  at  large.  The  object  for  which  they  are  estab- 
lished is  none  the  less  of  a  public  character,  and  therefore 
within  the  supervision  of  the  government.  To  call  them 
'^private  roads"  is  simply  a  legislative  misnomer,  which* docs 
no  affect  or  change  their  real  character.  By-roads  is  a  better 
name  for  them,  and  one  which  is  less  calculated  to  mislead 
the  uninitiated. 

The  point  made  by  the  respondent,  to  the  effect  that  the 
statute  is  unconstitutional  because  it  does  not  provide  com- 
pensation for  the  land  taken  for  the  purposes  of  the  road,  is 
not  tenable.  The  law  applicable  to  roads  in  Santa  Clara 
County  is  found  in  the  act  of  the  28th  of  March,  1864  (Stats., 
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p.  248),  and  Bections  1,  2,  8,  7,  8,  9,  11, 12, 14, 17, 18, 19,  and 
20  of  the  general  act  of  the  16th  of  May,  1861  (Stats.,  p.  389). 
The  defect  in  the  act  of  1861,  noticed  by  us  in  Curran  v.  Shat- 
iuehj  24  Cal.  430,  is  obviated  in  the  act  of  the  28th  of  March, 
1864  (sees.  8-6),  where  provision  is  made  for  the  assessment 
and  payment  of  damages. 

The  demurrer,  however,  was  properly  sustained,  upon  the 
ground  that  the  matter  of  the  plea  or  defense  of  justification 
is  insufficient.  It  is  not  necessary  to  notice  all  the  points 
made  by  the  respondent  under  this  head.  It  is  well  settled 
that  a  party  who  claims  a  title  or  right  of  the  character  set  up 
by  the  appellants  must  show  a  strict  compliance  with  all  the 
provisions  of  the  statute.  This  the  appellants  have  failed  to 
do.  The  statute,  among  other  things,  requires  that  the  chain- 
man  and  marker  employed  in  the  survey  by  the  viewers  shall 
be  sworn  before  proceeding  with  the  survey.  It  does  not  ap- 
pear from  the  answer  that  this  was  done,  nor  does  it  appear 
that  the  appellant  complied  with  the  order  of  the  board  of 
supervisors  in  respect  to  gates.  The  legislature  has  provided 
what  shall  be  done  in  those  respects,  and  the  courts  cannot 
excuse  a  non-compliance  therewith  upon  the  ground  of  im- 
materiality. 

Judgment  affirmed. 

Rhodes,  J.,  did  not  express  any  opinion. 


RioBT  TO  Oohhskn  Lands  iob  Pbivatb  Wat  or  Roaj>.  —It  is  *  aniver* 
kally  rooogniied  principle  of  oooatitatioiuJ  Uw  that  the  legislature  has  no 
power  to  authorize  the  taking  of  private  property  fur  a  private  one,  even 
though  full  oompensatioa  therefor  be  made.  Both  those  courts  that  hold  that 
acts  establishing  private  roads  or  ways  ai'e  consticational,  and  those  that 
maintain  that  such  acts  are  unconstitutional  and  void,  agree  in  afl&rming  the 
correctness  of  this  principle.  The  disagreement  between  the  courts  on  the 
question  of  the  oonstxtutiunaLiCy  of  statutes  aathorliing  the  laying  out  of 
what  are  termed  **  private  **  roads  or  ways,  has  arisen  from  the  different 
modes  of  regarding  the  real  natnre  of  the  roads  thus  authorixod  to  be  laid 
out.  One  class  of  cases  holds  that  such  roads  are  in  reality  what  their  name 
implies,  "  private  **  roads,  and  the  private  property  of  the  persons  for  whose 
benefit  they  are  authoriied  to  be  laid  out,  and  upon  whose  application  they 
are  allowed.  Courts  which  take  this  view  of  the  nature  of  private  roads 
necessarily  decide  that  statutes  which  authorize  the  laying  out  of  mich  roads 
over  the  lands  of  another  person  withoat  his  consent  are  unconstitutional :  Sad- 
ier  V.  Langham,  34  Ala.  811;  NesffiU  v.  frumlo,  39  ill.  110;  Crear  v.  Cro^mly, 
40  Id.  175;  Wild  v.  Deig,  43  Ind.  455;  8.  C,  13  Am.  Rep.  309;  Sttnnart  v. 
Hartmany  4G  Ind.  331;  Bankkead  v.  Broum,  2o  Iowa,  540;  Dickey  w,  Tcnniaon^ 
Z7  Mo.  373;  Tayhr  v.  Porter,  4  UUl,  140;  S.  C,  40  Am.  Dec.  274;  WiUium 
V.  Otlmrn^  4  Or.  818;  &  C,  18  Am.  Rep.  287;  Ckwk  v.  Wfiite,  2  Swan«  540; 
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/?jc«  r.  Alkf,  1  Sneed,  51;  Vctmer  ▼.  Martin,  21  W.  Va.  534-  Odmrt.  v.  Hari, 
24  Wis.  89;  £k  C,  1  Am.  Rep.  161.  It  will  be  aeen  from  this  array  of  authori- 
ties that  the  doctrine  declared  in  Taylor  ▼.  Porter,  4  Hill,  140;  S.  C,  40 
Am.  Dec.  274,  is  far  from  standing  alone,  as  was  assnmed  by  the  learned 
judge  who  delivered  the  opinion  in  the  principal  case.  The  cases  in  the 
Tennessee  and  Wisconsin  reports  were  decided  under  statutes  essentially  sim- 
ilar to  the  New  York  statute  referred  to  in  the  principal  case,  and  which  is 
quoted  in  the  opinion  of  Bronson,  J.,  in  Taylor  v.  Porter^  40  Am.  Dec  27S. 
Bat  the  other  cases  cited  were  decided  in  states  where  no  such  statutes  were 
in  force.  (Jreen,  J.,  in  delivering  the  opinion  of  the  court  in  Vomer  ▼.  Ifor- 
Un,  21  W.  Va.  561,  referring  to  this  statutory  provision,  said:  "This  pro- 
▼ision  evidently  had  some  influence  with  the  courts  in  reaching  the  conduaioB 
they  did.  I  do  not^  however,  think  that  this  provision  had  a  ooatroUing  ia« 
fluenoe  on  these  oourts.  And  from  this  reasoning  I  infer  that  they  would 
have  reached  the  same  conclusion  though  this  provision  had  not  been  ia 
their  statute  law.** 

Prim,  J.,  who  delivered  the  opinion  of  the  oonrt  in  WUham  ▼.  Oalmmf  4 
Or.  31^  8.  0.,  18  Am.  Bep.  287,  referring  to  the  principal  case,  said:  "Tlie 
provisions  of  the  California  statute  in  relation  to  the  location  of  private  roads 
are  veiy  similar  to  ours.  In  delivering  the  opinion  of  the  courts  Mr.  Justice 
Sanderson  said:  'The  legislature  has  no  power  to  lay  out  and  estsUish  pri- 
vate roads,  in  the  sense  that  they  are  to  be  the  private  property  of  particular 
individuals.'  Such  action  on  the  part  of  the  legislature,  it  was  adoiitted, 
would  be  simply  null  and  void.  The  courts  however,  held  the  statute  to  be 
valid,  upon  the  ground  that  such  roads,  when  established,  were  not  private 
but  public  roads,  and  might  be  used  as  such  by  the  public  But  by  what 
process  of  reasoning  the  court  arrived  at  this  conclusion,  we  are  unable  to 
oomprehend.  The  statute  contains  no  profvision  indicating  that^  when  estab- 
lished, they  shall  be  public  roads,  or  that  they  may  be  used  by  the  public; 
nor  does  it  contain  any  provision  whereby  such  roads  may  be  kept  open  for 
the  use  of  the  public,  if  the  private  individual,  at  whose  instance  they  were 
established,  should  see  proper  to  close  them.  Thej  are  not  only  called  pri- 
vate roads  in  the  statute,  but  are  established  on  the  application  and  at  the 
expense  of  private  individuals."  And  after  quoting  Bouvier's  definition  of 
private  roads,  the  learned  judge  added:  "  Thus  it  will  be  seen  that  the  private 
roads  provided  for  in  our  statute  correspond  veiy  well  with  Bouvier's  defi- 
nition of  ' private  roads.'  It  has  been  argued  that  many  persons  are  so  situ- 
ated as  to  have  no  connection  with  any  public  highway,  and  that  such  persons 
will  be  put  to  great  inconvenience  unless  private  roads  can  be  establidied  for 
themse  and  benefit  of  such  persons.  In  answer  to  this  argument^  we  would 
suggest  that  the  legislature  may  meet  the  necessity  by  providing  for  the 
establishment  of  a  different  class  of  public  roads  than  are  now  provided  for 
by  law.  The  legislature  undoubtedly  has  authority  to  anthoriae  the  taking 
of  private  property  for  the  estabUshinent  of  as  many  publio  roads  as  may  be 
needed  for  publio  use.  The  courts,  in  sustaining  that  class  of  roads  called 
private  roads,  have  been  compelled  to  assume  that  they  were  public  road% 
although  called  private  roads  in  the  very  act  in  which  they  are  provided  for." 
The  suggestion  offered  by  the  learned  justice  has  since  been  acted  upon  by 
the  Oregon  legidature,  which  has  enacted  a  statute.  Laws  of  Oregon,  1876, 
p.  25,  which  provides  for  the  laying  out  of  "roads  of  publio  easement^"  for 
the  convenience  of  the  class  of  persons  described  above  This  law  requires  the 
applicant  to  pay  all  the  expenses  of  establishing  such  a  road,  but  expressly 
enacts  that  the  publio  shall  have  a  right  of  passage  over  all  such  roads^ 
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Green,  J.,  who  delivered  the  opinion  of  the  court  in  Vamer  v.  Martin,  21 
W.  V&.  534,  536,  in  discnesing  the  qneation  under  consideration,  said:  "It  ii 
principally  due  to  what  I  conceive  to  be  false  views  of  what  is  meant  by  pub- 
lic use,  that  some  of  the  states  have  held  the  condemnation  of  lands  for  pri- 
vate roads  to  be  constitutional.  Chapter  194,  section  44,  of  acts  of  1872-73, 
which  we  are  considering,  provides:  '  The  court  shall  grant  such  private  road 
if  it  be  made  to  appear  that  the  same  is  necessary  to  enable  the  applicant  to 
reach  and  enjoy  hia  own  property,  and  that  the  granting  thereof  will  not 
entail  irreyarablo  injury  upon  the  party  through  whose  Umds  the  same  will 
run.*  Now,  on  the  principle  which  wo  have  laid  down,  it  seems  to  me  ob- 
vious that  '  the  reaching  and  enjoying  one's  own  property '  cannot  possibly 
be  regarded  as  a  public  use.  It  does  not  necessarily  amount  to  a  public  bene- 
fit when  this  word  is  used  in  its  most  general  and  loose  sense.  It  is  obvious 
that  the  purpose  of  this  road  as  thus  declared  in  the  act  is  a  m«re  private  use, 
in  which  the  public  has  no  rights  of  any  sort.  And  for  such  a  purpose  the 
condemnation  of  land  cannot  be  authorized  by  the  legislature,  without  a  dis- 
regard of  our  constitution.  If  the  purpose  had  been  to  give  access  to  one's 
residence,  then  it  might  be  argued,  perhaps,  that  as  the  person  was  a  citizen 
owing  public  duties,  which  he  could  not  perform  unless  he  had  a  road  from 
his  residence,  the  public  had  an  interest  in  his  being  given  the  means  of  per- 
forming these  public  duties;  and  that  his  use  of  such  a  road  in  the  perform- 
ance of  such  duties  ought  not  to  be  regarded  as  a  private  use  of  the  road,  but 
as  a  use  of  it  by  such  citizen  as  one  of  the  public,  and  in  the  performance  of 
a  public  duty.  Even  then,  however,  it  would  seem  but  right,  if  not  abso- 
lutely necessary,  to  make  snoh  a  road  a  public  road,  and  that  it  should  be 
under  the  control  and  management  of  a  public  offioer,  and  should  be  kept  in 
order  by  the  public;  and  if  it  was  doeed  like  the  closing  of  any  other  public 
highway,  it  should  subject  the  oflfiander  to  punishment.  It  is  difficult  to  con- 
oeive  how  any  road  can  be  regarded  as  a  public  highway  which  is  not  subject 
to  the  supervision  and  control  of  the  public.  But  this  road,  under  this  act^ 
is  not  subject  to  this  supervision  and  control,  and  was  opened  to  give  access, 
not  to  the  residence  of  the  applicant^  but  simply  to  his  lands,  not  that  he 
might  have  the  means  of  performing  his  public  duties,  but  for  the  far  differ- 
ent purpose  of  enabling  him  individually  to  enjoy  his  property,  —  in  other 
words,  to  enhance  the  value  of  hia  private  property.  This  is  surely  no  pub- 
lic use." 

From  the  reasoning  of  the  foregoing  extract^  it  will  be  apparent  that  the 
difference  of  opinion  on  the  question  of  the  validity  or  invalidity  of  statutes 
providing  for  the  laying  out  of  private  roads  arises  from  the  fact  that  the 
courts  have  taken  different  views  of  the  nature  and  character  of  what  are 
termed  "  private "  roads.  The  language  of  Dillon,  C.  J.,  in  delivering  the 
opinion  of  the  court  in  BaMead  ▼.  Brown,  25  Iowa,  549,  tends  to  establish 
the  same  view.  He  said:  "Wherever  by  any  well-considered  decision  pri- 
vate roads  have  been  sustained,  it  was  because  they  were  regarded  as  public 
in  their  character;  and  if  properly  so  regarded,  laws  authorizing  their  estab- 
lishment would  doubtless  be  valid."  And  even  those  cases  that  deny  the 
constitutionality  of  statutes  authorizing  the  establishment  of  private  roads 
hold  that  a  public  highway  under  the  direct  control  of  the  public,  and  kept 
in  repair  by  it,  and  which  no  individual  can  obstruct  without  being  liable  to 
punishment,  may,  if  the  legislature  so  authorize  by  law,  be  established, 
although  it  leads  only  from  a  public  road  to  the  dwelling  or  farm  of  a  single 
person:  Bankhead  v.  Brovm^  25  Iowa,  540;  WUham  v.  OAum,  4  Or.  818; 
8.  C,  18  Am.  Rep.  281;  Vomer  v.  Mar^  21  W.  Va.  534. 
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Some  of  the  cases  which  Bostain  the  conatitation&lity  of  statates  providing 
for  the  laying  out  of  private  roads  do  bo  on  tlie  ground  of  the  public  benefit 
derived  from  enabling  the  peraons  on  whose  application  they  are  authorized 
to  be  established  to  perform  the  duties  required  of  them  by  law,  such  as 
attending  court  as  jurors  or  witnesses,  etc.:  Brewer  v.  Bowman,  9  Ga.  37; 
Robinaon  v.  Swope,  12  Bush,  21.  Others  support  the  constitutionality  of  such 
acts  on  the  ground  that  such  roads  are  part  of  the  general  road  system,  and 
private  only  fai  name,  bemg  in  all  other  respects  pnblio  and  open  to  the  use 
of  all  who  need  to  use  them:  In  the  Matter  qf  Hkkman^  4  Harr.  (DeL)  680; 
Denhcan  v.  County  Commurioners  qfBriaUd,  108  Mass.  202;  Prodor  v.  Andomr, 
42  N.  H.  248;  Perrme  v.  Fcarr,  22  N.  J.  L.  356;  AUea  v.  i^lewiw,  29  Id.  609; 
Pocopson  Road,  16  Pa.  St.  16;  KiUbuek  Privaie  Rood,  77  Id.  39;  Wadddts 
Appeal,  84  Id.  00;  Smgktan  ▼.  Comndukmers,  2  Nott  &  McC.  626.  In  /n  O* 
Matter  qfHidanan,  4  Harr.  {JkH)  680,  the  court  said:  "The  anthority  to  lay 
out  private  as  well  as  public  roads  has  been  exercised  under  laws  similar  to 
the  present  from  the  beginning  without  question.  It  is  within  the  legislative 
control  in  exercise  of  eminent  domain,  of  which  it  is  a  part.  The  land  is 
taken  for  public  use,  though  upon  private  petition.  It  is  a  part  of  the  sya- 
tem  of  public  roads,  essential  to  the  enjoyment  of  those  which  are  strictly 
public;  for  many  neighborhoods  as  well  as  individuals  would  be  deprived  oi 
the  benefit  of  the  public  highway  but  for  outlets  laid  out  on  private  petition 
and  at  private  cost,  and  which  are  private  roads  in  that  sense,  but  branches 
of  the  public  roads,  and  open  to  the  puUio  for  the  purpoees  for  which  they 
werelaidout.  Just  compensation  is  made  to  the  owner  of  the  land  for  individ- 
ual damage;  and  the  public  resumes  the  oocupation  and  use  of  it^  so  &r  as  is 
necessary  for  the  common  good,  by  virtue  of  a  right  pammonnt  to  that  of 
individual  property." 

Ames,  J.,  in  delivering  the  opinion  of  the  oonrt  in  DmAohi  v.  Comdif 
Oommieekmert  o/Briatol,  108  Mass.  206^  said:  *'The  phrase  'private  ways  for 
the  use  of  one  or  more  of  the  inhabitants,*  as  used  in  section  69;  was  not  la* 
tended  to  limit  the  easement  or  rights  created  by  the  way  to  partionlar  indi- 
viduals, but  to  describe  them  as  a  class  of  ways  which  the  selectmen  were 
empowered  to  lay  out,  in  whole  or  in  part,  as  to  land  damages,  at  the  ex* 
pense  of  the  person  or  persons  who  would  receive  the  greatest  benefit  from 
the  construction."  And  further  on  he  added:  "Upon  this  view  of  the  case^ 
it  appears  that  the  taking  of  the  petitioner's  land  was,  in  its  legal  efifect^  the 
same  as  if  it  had  been  taken  for  a  town  way,  properly  so  called.  There  was 
a  public  exigency;  the  easement  and  use  were  to  be  public,  and  the  con- 
struction was  to  be  at  the  publio  expense."  Mills,  in  his  work  on  eminent 
domain,  says:  "  It  is  the  connection  of  these  private  ways  with  puUio  high- 
ways, or  with  places  of  necessary  publio  resort,  together  with  the  implied 
right  or  license  of  the  public  to  use  them,  at  least  in  going  to  and  from  the 
premises  of  the  person  laying  them  out,  quite  as  much  as,  if  not  more  than, 
the  consideration  of  purely  individual  rights  that  have  won  for  these  private- 
road  acts  judicial  recognition  of  constitutionality.  The  roads  laid  out  are 
quad  public  roads.  If  the  public  csnnot  use  the  roads,  the  oonstitntioBali^ 
of  the  acts  cannot  be  sustained  ":  Mills  on  Etminent  Domain,  sec.  27. 

These  authorities  seem  to  proceed  upon  the  view  that^  no  matter  what 
name  these  ways  or  roads  are  called  by,  they  are  in  e£foct  publio  highways. 
Said  Ames,  J.,  in  Denham  v.  County  Commiaakmera  qf  Brktoi,  tupra:  "AH 
the  different  ways  which  towns  are  authorized  by  law  to  lay  out  are  in  tmtii 
publio  ways;  for  the  public,  without  discrimination,  has  the  i^t  to 
them.    It  is  wholly  immaterial  by  what  name  they  are  oallod.'' 
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Constitutional  PRoviaxoNs  Authorizino  LATixa  our  or  Pbivati 
Roads.  — To  avoid  the  difficulty  raiaod  by  the  decision  in  Tt^hr  v.  Porter, 
4  Hill,  140,  S.  0.,  40  Am.  Deo.  274,  the  following  proriaion  was  inaerted  ia 
the  ccnstitation  of  New  York:  "  Private  roada  may  be  opened  in  the  ni«.T>Ti«r 
to  be  prescribed  by  law;  but  in  every  case  the  neoessity  of  the  road,  and  the 
amonnt  of  all  damages  to  be  sustained  by  the  opening  thereof,  shall  be  first 
determined  by  a  jury  of  freeholders;  and  snch  amount,  together  with  the 
eoq^enaes  of  tiie  prooeeding,  shall  be  paid  by  the  person  to  be  benefited ": 
Const.  N.  Y.,  art.  1,  sec.  7  (1846).  This  provision  was  copied  into  the  con- 
stitution of  Michigan:  Const.  Mich.,  art.  18,  sec  14. 

Several  other  states  have  adopted  provisions  on  this  snbject  in  their  con- 
stitutions. The  constitution  of  Alabama  provides  that  "the  general  assembly 
may  by  law  secure  to  persons  or  corporations  the  right  of  way  over  the  lands 
of  other  persons  or  corporations":  Const.  Ala.,  art.  1,  sec.  24  (1875);  that 
of  Georgia  provides  that  "private  ways  may  be  granted  upon  just  compen- 
sation being  paid  by  the  applicant":  Const.  Ga.,  art.  1,  sec.  20;  that  of 
Illinois  provides  that  "the  general  assembly  may  provide  for  establishing 
and  opening  roads  and  cart- ways  connected  with  a  public  road  for  private 
and  public  use":  Const.  Dl.,  art  4,  sec.  30  (1870);  and  that  of  Missouri 
provides  that  "  no  private  property  can  be  taken  for  private  use  with  or  with- 
out compensation,  unless  by  the  consent  of  the  owner,  except  for  private 
ways  of  necessity":  Const.  Mo.,  art.  2,  sec.  20  (1875).  In  Michigan  and 
Missouri,  it  has  been  held,  under  these  provisions,  that  private  property  can 
be  taken  for  such  roads  in  cases  where  there  is  a  necessity  for  such  taking, 
and  that  it  cannot  be  taken  for  a  private  way  as  a  mere  convenience:  Ayrts 
V.  mchards,  38  Mich.  214;  SundeU  v.  Blakealee,  47  Id.  575;  ColvUle  v.  Judf, 
73  Mo.  651;  Barr  v.  Flynn,  20  Mo.  App.  383.  And  see,  to  the  same  effect, 
In  re  Private  Road  m  RecUton  Toumaftip,  112  Pa.  St.  183.  In  Michigan,  the 
law  must  provide  for  juries,  or  it  will  be  defective:  Ayree  v.  Richards,  eupra. 
And  the  jury  must  find  that  there  is  a  necessity  for  the  way.  It  is  not 
enough  for  them  to  certify  that  they  "adjudge  and  determine  that  a  private 
way  be  established ":  RundeU  v.  Blabetlee,  47  Mich.  575.  But  one  who  has 
taken  compensation  for  land  condemned  for  a  private  way  cannot  afterwards 
object  on  the  ground  that  one  of  the  jurors  in  the  proceeding  was  at  the 
time  incompetent:  ChaiierUm  v.  Parrott,  46  Mich.  482. 
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[82  Caluobvia,  889.  J 

WamanttM  Bhtrt  ahd  Forciblk  DsrAiNm  should  bb  Sir abatblt  Statkd 
in  the  complaint  in  an  action  therefor,  for  each  is  a  separate  cause  of 
action;  and  unless  so  stated,  the  complaint  will  be  held  bad  on  demurrer; 
but  if  no  demurrer  is  taken  on  this  ground,  the  objection  is  deemed 
waived. 

Fk4UD  ON  Past  ov  Dxvenbant  mat,  as  Provibxd  bt  Fobciblx  Bnxbt 
jkJBTD  DxiAHiXR  Act  of  California^  constitute  a  special  feature  of  the 
oflbnses  under  the  act  for  which  special  damages  may  be  recovered,  and 
it  should  therefore  be  sepexately  stated. 

PnticraaiDN  to  Amkbd  Complaint  will  bb  GBjjrrBD  bt  Coxtbt  ov  m 
Own  MonnoN,  or  on  the  motion  of  the  plaintiff,  to  soit  the  testimovy. 
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where  plaintiff  makes  out  a  cause  of  action  mentioned  in  the  forcible 
entry  and  detainer  act  which  is  not  stated  in  the  complaint. 

lIonoN  TO  AuKB  AJTBB  DxraNPANT's  MoTioir  fOB  NoNsmT  does  not 
come  too  late.  A  motion  to  amend  is  always  in  time  when  it  immedi- 
ately loUowa  the  objeotion  to  the  soffioienoy  of  the  complaint  or  an- 
swer. 

FcMBimoir  ov  PLAnrmv  is  Smrvuujurr  xo  MAzmeAZN  Action  ior  Fobcz- 
BUI  Bhtbt  on  and  detainer  of  lot  28  by  182  feet^  iHiere  the  plaiatiff 
baa  a  stable  npon  it^  coltiTates  it,  and  Uvea  npon  thaadjooilng  lol^  efVBB 
though  the  fence  is  not  very  substantiaL 

Ck>KPLETB  Entry  and  Possession  is  not  Effected  and  Aoquxbmd  oalil 
the  possessor  is  ezpeUed,  and  an  exclasive  lodgment  elEsoted  by  tbe  in* 
▼ader. 

To  Determinx  whetheb  Entbt  IB  FoBCXBLX,  EvEBrrmNQ  Whuh 
Tbansfirbd  between  the  parties  from  the  time  of  the  ooming  in  of  one 
until  the  going  ont  of  the  other  may  be  considered. 

Fabtt  is  Guiltt  of  Fobgiblb  Entt  Who  Qoes  to  Lot  in  Another's 
Possession  aooompanied  by  other  persons,  and  builds  a  fence  aronnd  it^ 
while  the  former  possessor  is  remooBtrating,  and  removes  him  from  the 
tine  of  the  fence  where  he  places  himself  to  prevent  the  fence  from  being 
bnUl 

FoBciBLS  entry  and  detainer.    The  opnionttatee  the  fiaets. 

W.  W.  Chipmanf  for  the  appellants. 

0.  F.  and  W.  H.  Sharp^  for  the  respondent. 

By  Court}  SandebsoNi  J.  This  action  was  brought  to  recover 
possession  of  a  lot  38  by  182  feet  in  the  dty  of  San  Francisco, 
under  the  provisions  of  the  act  of  the  2d  of  April,  1866,  in 
relation  to  forcible  entries  and  unlawful  detainers:  Stats. 
1865-66,  p.  768.  The  case  was  tried  by  the  court  without  a 
jury.  At  the  close  of  the  testimony  on  the  part  of  the  plain- 
tiffs, the  defendant  moved  for  judgment  of  nonsuit.  There- 
upon the  plaintiffs  moved  for  leave  to  amend  their  complaint 
by  adding  thereto  a  further  or  distinct  cause  of  action  for  a 
detainer.  The  latter  motion  was  denied  and  the  formec 
granted.  The  plaintiffs  then  moved  for  a  new  trial  upon  a 
statement  first  prepared  and  settled  for  that  purpose.  This 
motion  was  denied,  and  plaintiffs  have  brought  the  case  here 
by  an  appeal  taken  from  tbe  order  denying  a  new  triaL 

On  the  part  of  the  appellants  it  is  claimed^ — 1.  That  the 
court  erred  in  denying  their  motion  for  leave  to  amend;  and 
2.  In  granting  a  nonsuit. 

The  original  complaint  contains  but  one  count  in  which  the 
possession  of  the  plaintiffs  is  alleged, — a  forcible  entry  by  the 
defendant,  a  forcible  detainer,  and  a  demand  by  the  plaintiffs 
for  the  possession,  made  on  the  28th  of  August,  1866.    So  hi 
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as  we  have  been  able  to  discover,  there  is  no  material  difference 
between  the  averments  of  the  original  complaint  and  those 
contained  in  the  proposed  amendment,  except  as  to  the  date 
of  the  demand,  which  is  stated  in  the  proposed  amendment  as 
the  28th  of  June,  1866;  but  this  must  bo  a  mistake,  for  the 
entry  is  alleged  to  have  taken  place  on  the  9th  of  July,  sub* 
sequent  to  the  alleged  demand,  and  the  notice  or  demand, 
which  was  in  writing,  and  is  in  the  record  which  has  been 
brought  up,  bears'  date  on  the  25th  of  August,  1866;  besides, 
Cardinell,  who  served  the  notice  on  the  defendant,  testified 
that  he  served  it  on  the  28th  of  August,  1866.  The  only  object, 
therefore,  which  counsel  seems  to  have  had  in  asking  for  leave 
to  amend  was  to  state  the  entry  and  the  detainer  in  separate 
counts,  as  distinct  and  separate  causes  of  action,  and  also  to 
make  the  complaint  conform  to  every  possible  aspect  of  the 
testimony.  We  are  asked  whether,  if  in  an  action  of  this 
character  the  plaintiff  relies  upon  a  forcible  entry  and  also 
upon  a  forcible  detainer,  it  is  necessary  for  him  to  allege  them 
in  separate  counts,  or  whether  it  would  be  sufficient  to  allege 
both  in  one  count  in  the  manner  in  which  they  are  alleged  in 
the  original  complaint  in  this  case;  and  if  it  is  necessary  to 
state  them  in  separate  counts,  we  are  further  asked  if  the 
plaintiff  is  not  entitled  to  amend,  as  a  matter  of  absolute  right, 
under  the  tenth  section  of  the  act  in  question,  where  he  has 
not  stated  them  separately,  or  where  he  has  failed  to  state 
them  both,  and  the  testimony  shows  a  right  to  recover  upon 
the  one  not  stated. 

The  act  in  question  expressly  provides  that  all  proceedings 
for  the  trial  and  determination  of  causes  of  action  arising 
under  its  provisions,  not  therein  provided  for,  shall  be  regu- 
lated by  the  provisions  of  the  civil  practice  act,  so  far  as  the 
same  may  be  applicable:  Sec.  7.  Upon  the  question  in  hand 
the  act  is  silent,  and  the  civil  practice  act  must  therefore  sup- 
ply the  rule.  Forcible  entry  and  forcible  detainer  are  distinct 
offenses,  or  separate  causes  of  action  (sees.  1-3),  and  ought, 
therefore,  according  to  the  provisions  of  the  civil  practice  act, 
to  be  separately  stated:  Sec.  64.  If  not  so  stated,  the  com- 
plaint would  be  bad  on  demurrer  (sec.  40),  but  if  not  demurred 
to,  the  objection  would  be  waived:  Sec.  45.  In  this  case,  the 
defendant  did  not  demur.  The  objection  was  therefore  waived 
by  him,  and  there  was  no  reason  why  the  plaintiffs  should 
amend  for  the  purpose  of  stating  the  entry  and  detainer  in 
separate  counts. 
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The  act  in  relation  to  forcible  entries  and  detainers  defines 
two  offenses:  1.  Forcible  entry;  2.  Forcible  detainer.  Of 
the  latter,  however,  two  distinct  definitions  are  given  (sees.  1, 
2);  so  it  may  perhaps  be  more  correct  to  say  that  the  act  de- 
fines three  offenses,  two  of  which  bear  the  same  name.  The 
act  also  provides  that  fraud  on  the  part  of  the  defendant,  if  it 
exists,  may  constitnte  a  special  feature  of  each  ofibnse,  and 
that  the  plaintiff  may  recover  special  damages  therefor:  Sec. 
5.  We  have,  therefore,  as  canses  of  action,  or  grounds  of  re- 
lief: 1.  Forcible  entry;  2.  Forcible  detainer,  as  defined  in 
the  second  section;  3.  Forcible  detainer,  as  defined  in  the 
third  section;  and  4.  Fraud  as  an  adjunct  of  each  of  the  for- 
mer: Sec.  5.  All  may  be  united  in  the  same  complaint,  bvt 
should  be  separately  stated.  If  fraud  is  relied  on,  the  facts 
constituting  it  should  also  be  separately  stated,  for  it  is  a 
ground  for  distinct  relief.  If  the  plaintiff,  however,  sues  upon 
one  only,  and  the  testimony  makes  another,  or  if  he  sues  upon 
two,  and  the  testimony  ma^es  the  third,  it  is  the  duty  of  the 
court,  of  its  own  motion,  to  order  the  complaint  to  be  amended 
to  suit  the  testimony:  Sec.  10.  But  if  in  the  opinion  of  the 
judge  the  testimony  makes  no  case  under  either,  which  seems 
to  have  been  the  case  here,  there  is  no  reason  why  he  should 
order  an  amendment,  or  allow  one  if  asked  for.  He  has  the 
same  power  over  the  question  which  he  has  over  all  other 
questions  with  which  he  deals,  and  is  only  bound  to  decide 
according  to  his  judgment.  Undoubtedly  the  statute  is  most 
liberal  on  the  question  of  amendment,  and  the  court  should 
not  be  less;  and  doubtless  if  there  is  any  reasonable  contro- 
versy about  what  the  testimony  establishes,  the  better  and 
safer  practice  would  be  to  allow  counsel  to  amend  so  as  to  be 
able  to  present  his  case  in  accordance  with  his  own  judgment 
or  theory.  By  such  a  course  no  error  will  intervene,  and  the 
manifest  spirit  of  the  statute  will  be  fully  observed.  More- 
over, in  case  of  further  proceedings  on  appeal,  the  case  would 
then  come  up  entire;  and  on  the  other  hand,  the  amendment, 
if  not  demanded  by  the  exigencies  of  the  case,  would  cer- 
tainly do  no  harm.  But  as  already  intimated,  we  are  unable 
to  perceive  any  necessity  for  an  amendment  in  this  case,  aris- 
ing out  of  the  omission  to  state  the  causes  of  action  separately, 
or  out  of  any  supposed  variance  between  the  complaint  and 
the  testimony;  and  for  that  reason  we  are  of  the  opinion  that 
the  court  did  not  err  in  denying  the  motion.  The  motion  to 
amend,  however,  did  not  come  too  late,  as  suggested  by  coun- 
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eel  for  defendant,  becauBait  was  not  made  until  after  the  de- 
fendant's motion  for  a  nonsuit.  A  party  cannot  be  deprived 
of  his  right  to  amend  because  his  adversary  chooses  to  take 
advantage  of  any  defect  in  his  complaint  on  motion  for  a  non- 
suit instead  of  by  a  demurrer.  A  proposition  to  amend  is 
always  in  time  when  it  immediately  follows  the  objection  to 
the  sufficiency  of  the  complaint  or  answer. 

We  are  of  the  opinion,  however,  that  the  plaintiffs'  testimony 
made  a  prima  jade  case  of  forcible  entry,  and  that  the  court 
erred  in  granting  a  nonsuit. 

The  actual  possession  was  shown  to  be  in  the  plaintiffs. 
They  had  a  stable  upon  the  lot,  which  was  adjoining  the  lot 
upon  which  they  were  living.  The  lot  was  being  cultivated 
by  them  at  the  time, — in  part  as  a  vegetable  garden,  and 
its  exterior  lines  were  fenced,  though  not,  perhaps,  in  a  very 
substantial  manner.  The  lot  was  small,  being  only  38  by  132 
feety  and  if  not  a  part  of  the  plaintiffs'  house  lot,  was  imme- 
diately adjoining  it,  without  any  fence  between  the  two. 
These  circumstances,  taken  in  connection  with  the  inclosure, 
such  as  it  was,  the  stable  upon  the  lot,  and  the  actual  cultiva- 
tion of  the  lot  as  a  garden,  were  sufficient  to  establish  an  ac- 
tual exclusive  possession  in  the  plaintiffs.  On  this  head,  we 
find  nothing  in  the  testimony  which  warrants  the  theory  of 
defendant,  that  the  possession  shown  was  interrupted  and 
scrambling  within  the  case  of  Hovm  v.  Kaiser,  8  Cal.  499. 

Upon  the  question  of  force,  counsel  for  defendant  seem  to 
assume  that  the  entry  was  complete  the  moment  defendant 
and  his  party  put  their  feet  upon  the  premises;  and  inasmuch 
as  that  was  accomplished  without  knocking  anybody  down,  or 
threatening  to  do  so,  with  a  show  of  sufficient  force,  the  entry 
must  be  held  to  have  been  peaceable.  We  do  not  so  under- 
stand it.  The  entry  of  defendant  was  not  complete  until  he 
had  expelled  the  plaintiffs  and  effected  an  exclusive  lodgment, 
which  was  not  done  until  after  he  had  knocked  some  boards 
off  the  fence  with  which  he  had  inclosed  both  the  lot  and  Mrs. 
Valencia,  and  let  her  out  with  a  rap  upon  her  knuckles  with  his 
hammer.  Until  then,  he  had  not  obtained  an  exclusive  pos- 
session of  the  premises,  and  the  entry  was  not  complete.  Un- 
til then,  his  entry  had  been  contested  by  Mrs.  Valencia,  who 
had  protested  against  his  acts  in  putting  up  the  fence,  and  had 
resisted  him  so  far  as  a  woman  opposed  by  eight  men  could 
be  expected  to  do  so.  Two  hostile  parties  cannot  be  in  pos- 
session of  the  same  premises  at  the  same  time,  and  the  posses- 
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■ion  Lei  not  changed  until  the  inyaden  have  expelled  the  far- 
mer occupants. 

For  the  purpose  of  determining,  then,  whether  the  entry  !■ 
this  case  was  forcible  or  not  within  the  meaning  of  the  statote^ 
all  tl^at  transpired  between  the  coming  of  the  defendant  and 
the  going  of  Mrs.  Valencia  is  to  be  taken  into  account. 

It  appears  that  Valencia  himself  left  the  premises  about  the 
Ume  the  defendant  and  his  party  came.  It  is  true,  he  says  oa 
cross-examination  that  he  did  not  leave  because  he  was  afitdd, 
but  having  business  somewhere  else,  he  left.  Mrs.  Valencia, 
however,  remained,  so  the  defendant  did  not  find  the  place 
unoccupied.  He  came  attended  by  six  or  seven  other  men. 
That  all  did  not  come  for  the  purpose  of  building  a  fence  ii 
manifest  from  the  fact  that  the  number  was  unusually  large 
for  that  purpose,  and  the  further  and  significant  fact  that  only 
two  or  three  of  them  engaged  in  that  business,  while  the  others 
seemed  to  play  the  part  of  a  body-guard.  True,  some  of  them 
appeared  to  be  men  "of  infinite  jest,"  who  found  food  for  fim 
in  the  tears  and  remonstrances  of  a  woman;  but  others  were 
not  void  of  sterner  stufi*,  for  when  it  became  necessary  to  re- 
move the  person  of  Mrs.  Valencia  from  the  line  of  the  fence 
which  they  were  building,  smiles  and  jests  gave  place  to  pas- 
sion and  force.  When  she  took  hold  of  the  fencing  materials 
for  the  purpose  of  preventing  their  use,  as  she  lawfully  might 
do,  they  were  forcibly  wrested  from  her.  When  she  placed 
herself  over  the  post-holes  with  intent  to  prevent  the  construc- 
tion of  the  fence,  and  refused  to  move  out  of  their  way,  as  she 
had  a  lawful  right  to  do,  they  laid  violent  hands  upon  her  and 
forcibly  removed  her. 

It  is  true  that  when,  notwithstanding  her  remonstrances 
and  resistance,  the  defendant  and  his  party  had  succeeded  in 
inclosing  the  lot  and  Mrs.  Valencia  with  a  fence,  and  she  had 
determined  to  abandon  the  contest  and  withdraw  from  the 
field,  the  defendant  knocked  off  two  or  three  boards  to  afford 
her  a  place  of  exit.  This  cannot  be  accepted,  however,  as  an 
act  of  gallantry,  notwithstanding  it  is  claimed  as  such  by 
counsel  for  defendant,  especially  when  we  find  it  accompanied 
by  a  rap  upon  her  knuckles  with  his  hammer.  Having  been 
given  with  a  hammer,  and  with  force  sufficient  to  leave  a 
wound,  the  law  cannot  regard  the  blow  as  playful,  though  it 
may  have  been  accompanied  by  the  bow  of  a  Qrandison  or 
the  smile  of  a  Chesterfield.  A  blow  is  no  less  a  blow  because 
it  is  dealt  with  a  smile  or  pointed  with  a  jest 
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We  have,  then,  an  actual  and  peaceable  possession  on  the 
part  of  the  plaintiffs;  an  invasion  by  the  defendant  with  a 
multitute  of  people  not  needed  for  the  purpose  of  taking 
peaceable  possession  of  his  own,  —  not  only  a  show  of  force, 
but  its  actual  use  in  repeated  instances  while  engaged  in 
eflTecting  an  entry  and  ouster.  To  hold,  in  view  of  these  con- 
ditions, that  the  plaintiffs  are  entitled  to  no  relief  under  the 
statute  against  forcible  entries  would  be  to  join  the  defendant 
and  his  party  in  laughing  at  a  woman  vainly  struggling  with 
a  superior  force  for  her  legal  rights,  and  in  setting  at  defiance 
the  plainest  and  most  salutary  provisions  of  law. 

It  is  suggested  by  counsel  that  the  court  below  was  con- 
trolled in  its  judgment  by  the  case  of  Thompson  v.  Smithy  28 
Cal.  627.  We  find  no  parallel  between  that  case  and  this, 
and  we  think  the  difference  between  them  too  obvious  for 
comment. 

Judgment  and  order  reversed,  and  new  trial  ordered. 

CuBBEYy  C.  J.,  and  Rhodes,  J.,  expressed  no  opinion. 

PoBCDLi  Bmtry  An>  DsTAnrut,  What  Ck>NgTiTUTB8|  Qkhxiulllt:  8m 
Jtoarv.  JMwy,  84  Am.  Dm.  076,  uid  cMet  died  in  note. 
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BiBSBT  AasBmazns  hust  bk  Listsd  to  Ownxb  if  Kirowir,  and  if  not 
known,  to  him  as  "unknown  owner/*  under  the  charter  of  the  city  of 
Sacramento,  which  provides  that  street  assessments  shall  be  levied  and 
ooUected  as  provided  in  the  general  revenue  laws  of  the  state. 

UvBXB  Caluornia  Statute,  it  Streef  Assessment  is  not  Paid,  the 
district  attorney  must  sue  the  persons  assessed,  the  real  estate,  and  "all 
owners  and  claimants  "  of  the  same. 

JUDCMSNTS  FOB  TaXSS  HAS  SaME  EfVEOT  AS  JUDOMENTS  foT  othOT  CaUSeS  of 

action,  so  far  as  concerns  the  question  whether  the  judgment  is  voidable 
or  absolutely  void. 

JuDGMXNTS  Rendered  as  Required  by  Law  after  Dub  Service  of 
Pbogbss,  for  taxes  assessed  for  street  improvenicDb  upon  property  which 
cannot  be  lawfully  taxed  for  such  improvements,  are  not  void,  but  only 
erroneous  and  reversible  on  appeal  in  a  direct  proceeding  therefor. 

IvsoMiNTS  for  Street  Assessments  are  Void  if  Owner  of  Property 
Assessed  is  not  made  a  party  to  a  suit  to  collect  the  same,  and  the  action 
is  not  brought  against  "all  owners  and  claimants,"  and  service  is  not 
made  upon  the  real  estate. 

Action  brought  by  the  district  attomej  against  '^F.  Le  Boy 
Ooe,  1847,  John  Doe,  and  the  said  real  estate/'  to  leoover  the 
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amount  of  an  asBeaament  upon  the  property  for  certain  street 
improvementa.  Inadvertently  the  district  attorney  alleged 
that  the  tax  was  levied  for  improvements  on  J  Street  instead 
of  I,  where  the  property  was  situated.  The  summons  was  ad- 
dressed to  the  defendants,  and  was  entitled,  ''The  People  etc. 
V.  Doe,  1847,  F.  Le  Roy,  John  Doe,  Richard  Roe,  and  the  said 
real  estate  as  defendants."  After  judgment  by  default,  the 
sheriff  sold  the  property  thereunder  to  Eli  Mayo,  and  no  re- 
demption being  made,  executed  to  him  a  proper  deed.  Mayo, 
the  plaintiff,  petitioned  the  court  for  a  writ  of  assistance  to  be 
placed  in  possession,  the  petition  stating  that  Ah  Loy  and 
others  were  in  possession.  Le  Roy  and  Lehman  were  allowed 
to  intervene.  The  lower  court  denied  the  writ  of  assistance, 
and  the  petitioner  appealed.  The  other  fiacts  are  stated  in 
the  opinion. 

RMnaon  and  Durdapj  for  the  appellant. 
H,  H,  Hartley^  for  the  respondent. 

By  Court,  Sanbebson,  J.  The  charter  of  the  city  of  Sacra- 
mento provides  that  street  assessments  shall  be  levied  and 
collected  as  provided  in  the  general  revenue  laws  of  the  state: 
Stats.  1863,  p.  415,  sees.  49,  57. 

The  general  revenue  act  of  1861  (Stats.  1861,  pp.  425,  432) 
provides  that  real  estate  shall  be  listed  to  the  owner  if  known; 
if  not  known,  to  him  as  "  unknown  owner."  If  not  paid,  the 
assessment  roll  passes  into  the  hands  of  the  district  attorney, 
who  is  authorized  and  directed  to  sue  the  person  assessed,  the 
real  estate,  and  '^  all  owners  and  claimants  to  the  same,  known 
or  unknown  ":  Sec.  39.  Process  is  to  be  served  upon  the  real 
estate,  the  owner,  and  ^'all  owners  and  claimants,"  in  the 
manner  therein  provided.  This  being  done,  the  court  acquires 
jurisdiction  over  the  persons  of  all  ownere  and  claimants, 
known  or  unknown,  and  the  subject-matter.  Such  being  the 
case,  the  judgment,  when  rendered,  is  conclusive  and  binding 
upon  all  the  world  until  reversed  on  appeal  or  set  aside  by 
some  direct  proceeding  brought  for  that  purpose. 

Upon  the  question  whether  a  judgment  is  merely  voidable 
or  absolutely  void,  there  is  no  distinction  between  judgments 
for  taxes  and  judgments  for  other  causes  of  action.  A  judg- 
ment is  never  absolutely  void  if  the  court  had  jurisdiction  of 
the  subject-matter  and  the  person  of  the  defendant,  however 
erroneous  it  may  be.  Undoubtedly,  property  on  I  Street  can- 
not lawfully  be  taxed  for  the  improvement  of  J  Street;  yet  if 


July,  1867.]  Mayo  v.  Ah  Lot.  607 

it  should  be  done,  and  suit  should  be  brought  and  seryice  of 
process  obtained  in  the  manner  provided  by  law,  and  a  judg- 
ment finally  rendered  against  the  real  estate  and  all  owners 
and  claimants,  such  judgment  would  not  be  absolutely  void, 
for  the  court  would  have  had  jurisdiction  to  determine  that 
question,  and  by  the  conditions  would  have  had  jurisdiction 
of  all  persons  interested  in  the  estate.  Such  a  judgment 
would  be  erroneous,  and  would  be  reversed  on  api)eal,  but 
valid  and  binding  until  reversed  on  appeal  or  set  aside  by 
some  other  appropriate  remedy.  It  follows  that  the  mistake 
of  the  district  attorney  in  writing  J  instead  of  I  in  the  body  of 
the  complaint  does  not  render  the  judgment  void. 

The  judgment  roll  in  the  tax  suit  has  not  been  brought  up, 
and  we  are  therefore  unable  to  determine  for  ourselves  whether 
the  court  obtained  jurisdiction,  or  not.  But  the  court  below 
finds  certain  fieujts,  from  which  it  appears  that  the  judgment 
is  absolutely  void  for  the  want  of  jurisdiction  over  the  person 
of  Theodore  Le  Roy,  and  over  the  real  estate  also.  Theodore 
Le  Roy  was  not  made  a  party  by  name,  nor  was  the  action 
brought  against  "  all  owners  and  claimants."  No  service  was 
ever  made  upon  him  personally  or  by  publication,  nor  was 
service  made  upon  his  tenants,  or  any  of  them,  in  occupation 
of  the  premises,  which  last  must  be  done  in  order  to  make 
service  upon  the  real  estate:  Sec.  41.  Such  being  the  case, 
the  court  neither  acquired  jurisdiction  over  the  person  ojf 
Theodore  Le  Roy  nor  over  the  real  estate. 

Order  affirmed. 

Rhodes  and  SHArrEB,  JJ.,  expressed  no  opinion. 


As—MSTtT  10&  Taxes  whibi  Owhsr  n  Umarowv:  Sas Mcmr*  AliOTn 
85  Am.  Dee.  94. 

ClBOITMSTAXGIS    UKDIB   WbICK   JuDOKDIT   UAT   B1   OoiXATIBilXT  Ilf-^ 

vbachsd:  See  BenneU  ▼.  CkOdt  88  Am.  Deo.  692;  and  note.    Hie  prinoipsl 
AM  is  died  in  JQNsr  ▼.  i?(Mdis^  38  GeL  32%  and  JSid  T.  ^oo««^  » 
tbe  point  that  where  the  reoord  of  a  judgment  fails  to  show  Jnxisdietioa  bf 
ol  prooess  or  otherwise,  the  Judgment  is 
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Pbovidbnob  Tool  Company  v.  Pradbb. 

112  Caufobmia,  mj 
Tamtt  Dnamra  Bill  ov  PAsnouLABa  to  bb  Too  QmrnoLAL  ■hoold  obWa 

cfldor  for  farther  pBrtioiilBrs.    He  oannot,  iiuteed,  proeeed  as  if  no  HH 

of  pertUmlan  wae  rendered. 
FowBB  ov  Clbbx  to  Entbb  Dktault  without  Obdib  Of  Gouxar  ia  d»- 

xired  from  the  etatate,  and  the  ezistenoe  of  all  the  facta  which  tiie  Uv 

requirea  to  anthorize  the  entry  mast  therefore  appear. 
DlVAVLT  AKD  JuDOMBNT  MAT  BB  Bntbrbd  bt  Clbrx,  whcro  tbt  dufrmdawt 

faila  to  aaawer  within  the  time  allowed  therefor,  after  the  aenriiig  of  • 

bill  of  partioalars,  notwithstanding  tiie  bill  doea  not  oontiiii  tiia  itam 

of  aocoont. 

AcnoN  for  goods  sold  and  delivered.  The  opinioQ  states 
the  facts. 

Otorge  Cadwalader  and  J.  O.  UcCvXUmgh^  for  the  a{ypel- 

lant. 

12.  C  CZarlb,  for  the  respondent. 

By  Court,  Cubbet,  C.  J.  The  plaintiff,  a  corporation,  sued 
the  defendant  for  the  price  of  ^^Sj^wares,  and  merchandise 
sold  and  delivered  to  him,  with  interest  thereon  from  a  date 
specified.  The  summons,  with  a  certified  copy  of  the  com- 
plaint, was  served  upon  the  defendant  in  the  coimty  in  which 
the  action  was  commenced,  on  the  14th  of  June,  1866.  On 
the  22d  of  that  month  the  defendant  appeared  by  attorney 
and  demanded  of  the  plaintiff's  attorney  a  copy  of  the  ac- 
count on  which  the  action  was  brought,  and  on  the  day  fol- 
lowing procured  from  the  judge  of  the  court  an  order  granting 
him  ten  days  after  a  copy  of  the  account  should  be  fturnished, 
in  which  to  answer.  On  the  26th  of  the  same  month  the 
plaintiff's  attorney  served  on  the  attorney  for  the  defendant  a 
bill  of  particulars  entirely  general  in  its  character.  No  answer 
having  been  filed,  on  the  application  of  the  plaintiff's  attorney 
the  default  of  the  defendant  was  entered  on  the  7th  of  July, 
and  judgment  final  was  thereupon  entered  against  him  for 
the  amount  demanded  in  the  complaint,  and  costs  of  suit  A 
motion  was  thereafter  made  on  the  part  of  the  defendant  to 
vacate  the  judgment  final,  and  also  the  defiiult  entered.  The 
motion  was  heard  upon  the  judgment  roll  and  the  papers  on 
file  in  the  cause,  and  on  affidavits  made  on  behalf  of  the  re- 
spective parties.  The  court  made  an  order  granting  the  mo- 
tion, and  the  plaintiff  appealed. 

The  plaintiff's  counsel  has  assigned  as  ground  of  enor^  as 
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which  he  claims  the  order  should  be  reversed, ''  that  the  judg- 
ment entered  by  the  clerk  was  valid,  and  the  order  setting  it 
aside  was  erroneous." 

It  was  not  objected  by  the  defendant  that  the  action  was 
of  a  kind  in  which  a  de&ult  and  thereupon  a  final  judgment 
eould  not  be  entered  by  the  clerk  under  the  conditions  of 
section  160  of  the  practice  act,  if  the  conditions  specified 
existed;  but  the  reason  assigned  by  the  court  for  its  de- 
cision was  that  the  clerk's  action  in  the  premises  was  with- 
Mt  authority  and  void,  because  it  was  necessary  for  him  to 
determine  judicially, — 1.  Whether  the  paper  purporting  to  be 
a  bill  of  particulars  was  such  in  fact;  2.  When  the  same  was 
served;  and  3.  Whether  it  was  duly  served.  The  court  held 
the  case  of  TTtlbon  v.  Cleaveland^  30  Cal.  198,  to  be  decisive  of 
the  question,  in  which  this  court  said  that  the  clerk  in  enter- 
ing defaults  exercises  no  judicial  functions,  but  acts  merely  in 
a  ministerial  capacity.  The  same  language  was  used  by  the 
eourt  in  KeUy  v.  Van  Austin,  17  Cal.  666.  It  is  sometimes 
difficult  to  determine  whether  an  act  is  judicial  or  ministerial. 
Judging  and  thereupon  determining  in  a  particular  way  is,  in 
a  general  sense,  the  exercise  of  a  faculty  that  is  of  a  judicial 
quality;  and  in  the  largest  sense  of  the  term,  all  determina- 
tions which  are  the  result  of  judgment  are  judicial.  But  the 
term,  when  applied  to  proceedings  pertaining  to  a  court  of 
justice,  is  limited  within  a  less  extended  scope,  and  those  acts 
are  denominated  judicial  which  properly  pertain  to  the  judge 
alone  in  the  exercise  of  his  office. 

If  the  defendant  fails  to  answer  within  the  time  required 
by  the  statute,  or  such  further  time  as  may  have  been  granted, 
in  the  cases  specified  in  the  first  subdivision  of  section  150  of 
the  practice  act,  the  clerk,  upon  the  application  of  the  plain- 
tiff, is  required  to  enter  the  defendant's  default,  and  there- 
upon enter  judgment  against  him  for  the  amount  specified  in 
the  summons.  In  such  cases,  the  clerk  must  ascertain  from 
the  complaint  that  the  action  is  of  the  kind  mentioned  in  the 
first  subdivision  of  said  section;  and  further,  he  must  ascer- 
tain when  and  where  the  summons  was  served,  and  whether 
the  defendant  be  in  default.  The  iaw  has  imposed  on  the 
clerk  the  authority  to  determine  these  matters,  as  the  neces- 
sity of  a  determination  of  them  is  a  condition  precedent  to  the 
exercise  of  the  power  to  enter  the  default,  and  thereupon  a 
judgment  final  for  the  amount  demanded.  These  acts  of  the 
elerk,  performed  in  cases  falling  within  the  letter  and  spirit 
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of  the  statate,  have  generally  been  denominated  minifiterial, 
as  contradifltingnished  from  acts  judicial  in  their  natore: 
WaUace  v.  EUredge,  27  Cal.  497;  Glidden  v,  Packard,  28  Id. 
661;  Bond  y.  Pachecoy  30  Id.  533.  The  clerk  derives  all  his 
powers  from  the  statute,  and  as  they  are  special,  no  intend- 
ments are  to  be  made  in  support  of  his  act,  but  in  each  case 
it  must  appear  that  what  he  did  was  within  the  authority 
conferred  upon  him  by  the  statute;  and  whether  the  act  done 
by  him  be  considered  as  purely  ministerial  or  of  a  mixed 
nature,  partaking  of  elements  both  ministerial  and  judicial^  is 
of  no  practical  importance.  The  question  is,  Had  he  author- 
ity to  enter  the  defendant's  default,  and  thereupon  judgment 
final  against  him  as  the  case  stood  at  the  time?  The  judge 
had  granted  an  order  enlarging  the  time  within  which  the 
defendant  was  required  by  the  statute  to  answer.  The  run- 
ning of  the  extended  time  was  made  dependent  upon  another 
fact,  namely,  the  furnishing  to  the  defendant  by  the  plaintiff 
a  copy  of  the  account  on  which  the  action  was  brought. 

The  account  was  frimished  on  the  26th  of  June,  and  on  the 
7th  of  July  the  default  and  judgment  were  entered.  If  the 
defendant  was  completely  in  default  on  that  day,  there  can 
be  no  doubt  of  the  correctness  of  the  action  of  the  clerk,  be- 
cause the  case  was  one  authorizing  such  action  in  the  event 
named.  Then,  was  the  defendant  in  default  on  the  7th  of 
July?  We  are  of  the  opinion  he  was.  The  demand  for  the 
account  or  bill  of  particulars  was  made  on  the  22d  of  June, 
and  it  was  furnished  four  days  thereafter.  It  was,  as  before 
observed,  most  general  in  form,  but  it  is  not  pretended  that 
any  objection  to  it  was  made  on  that  account  or  any  other, 
until  the  motion  to  set  aside  the  default  was  made;  nor  that 
any  further  account  was  ordered  by  the  judge.  The  fifty- 
sixth  section  of  the  practice  act  reads  as  follows:  "It  shall 
not  be  necessary  for  a  party  to  set  forth  in  a  pleading  the 
items  of  an  account  therein  alleged,  but  he  shall  deUvcr  to 
the  adverse  party,  within  five  days  after  a  demand  thereof,  in 
writing,  a  copy  of  the  account,  or  be  precluded  from  giving 
evidence  thereof.  The  court  or  judge  thereof,  or  a  county 
judge,  may  order  a  frirther  account  when  the  one  delivered  is 
too  generid,  or  is  defective  in  any  particular."  \  If  the  defend- 
'ant  was  not  satisfied  with  the  bill  of  particulara  fumisbedy 
i  his  course,  by  the  settled  practice  in  such  cases,  was  to  apply 
;  to  the  court  or  judge  for  an  order  for  a  fririher  account:  Dm* 
•  nison  v.  Smith,  1  Cal.  487;  MeKinney  v.  MeKinneyj  12  How. 
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Pr.  24.  The  bill  of  particulars  rendered  in  compliance  with 
the  defendant's  demand  was  "  for  merchandise,  as  per  bill^ 
$877.94."  This  was  as  general  as  the  complaint  itself,  unless 
the  words  '^  as  per  bill "  might  be  regarded  as  a  reference  to 
an  account  before  then  rendered  to  the  defendant.  If  the 
reference  made  could  be  considered  as  to  a  bill  of  the  particu- 
lars of  the  demand  for  which  action  was  brought,  before  then 
famished,  the  defendant  could  not  justly  complain  that  he 
was  not  informed  for  what  in  particular  he  was  sued,  for  the 
object  to  be  secured  by  requiring  of  the  plaintiff  a  copy  of  the 
account  is  to  apprise  the  defendant  of  the  particular  nature 
of  the  demand  made,  and  what  will  be  attempted  to  be  proved 
against  him  at  the  trial:  Brovm  v.  Williams,  4  Wend.  368; 
Smith  y.  HickSy  6  Id.  61;  Brown  v.  Hodgson,  4  Taunt.  189; 
Graham's  Pr.  616. 

In  Ooodrieh  v.  Jam/es,  1  Wend.  289,  the  bill  of  particulars, 
instead  of  setting  forth  the  items  of  merchandise  sold,  re* 
ferred  generally  to  ^'  an  account  rendered."  It  being  objected 
to,  the  court  held  it  su£Qciently  definite,  saying:  "  It  is  allow- 
able when  an  account  has  already  been  delivered  to  refer  to 
it  generally  in  the  bill  of  particulars,  without  relating  the 
items  of  it:  Hatchet  y.  Marshal,  Peake  Ad.  Cas.  172.  [Besides, 
tbe  party,  if  dissatisfied,  should  have  obtained  an  order  for 
fhrther  particulars,  and  had  no  right  to  consider  the  plaintiff 
in  default,  because  he  had  furnished  what  he  deemed  an  in-  ^ 
sufficient  bUL^'  This  authority  is  in  consonance  with  the 
settled  practice  referred  to,  imposing  upon  the  party  dissatis- 
fied with  the  bill  of  particulars  rendered  the  duty  of  apply 
ing  to  the  court  or  judge  for  an  order  for  a  further  account 
A  paper  purporting  to  be  a  bill  of  particulars  in  itself  and  by 
reference  to  an  account  indicated  by  the  words  ^^  for  merchan- 
dise as  per  bill,"  having  been  served  more  than  ten  days  be- 
Cnre  the  application  to  enter  the  defendant's  default  was  made, 
and  the  evidence  thereof  and  the  order  of  the  judge  enlarging 
the  time  to  answer  being  on  file,  the  duty  of  the  clerk  was  to 
ascertain,  from  the  evidence  of  record  in  the  case,  whether  the 
defendant  was  in  default,  and  upon  ascertaining  that  he  was, 
it  was  further  his  duty  to  enter  his  default,  and  immediately 
thereafter  to  enter  judgment  for  the  amount  demanded. 

The  order  appealed  from  most  be  and  is  hereby  reversed. 

Rhodes,  J.,  did  not  express  any  opinion. 

Bills  of  PABanoDLAM  siuit  bb  Cbbtaoti  See  OUgim  v.  HcwH  46 
Dee.  720^  end  note. 
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LoYB  V.  Sierra  Nevada  Lake  Water  and  Minino 

Company, 

1 82  Caupoevia,  eSQiJ 

Atmmmmst  nr  Comfladit  in  Fobeclosuiue  Suit,  that  Mobtoaos  was  Ex- 
■OUTKD  ST  DmirDAiiT  (thus  alleging  in  e£foct  that  it  is  a  Ugal  mort- 
gage), may  be  strnck  out  as  sorpliuage  if  the  complaint  alaa  teti  out  a 
copy  of  the  instraxnent^  which  from  its  Uuoa  does  not  appear  to  be  a  legsl 
as  distmgnished  from  an  equitable  mortgage. 

Whkbs  Comflaint  Skis  out  in  Tkbics  Contract  Subd  on,  and  also  con- 
tains an  allegation  which  places  a  false  ooDstmotion  upon  the  oontraetfe 
soch  xepagnant  allegation  may  be  rejected  as  surplusage. 

WWEMM  Ck>]IFLAINT  DiSCLOSIS  AlL  FaCTS  EsSBNTIAL  TO  BQUITABUI  M0B9- 

QAOB,  though  it  alleges  at  the  same  time  that  the  mortgage  was  made  by 
defendant,  and  the  mortgage  appears  in  fact  to  be  an  eq[aitable  mortgags^ 
the  plaintiff  is  entitled  to  have  it  enforced  as  snch. 
Wsnui  Statxhxnt  on  Motion  ior  New  Trial  dors  not  Sraavr  ibm 
particulars  in  which  the  evidence  is  insufficient^  facts  admitted  in  tiia 
pleadings,  as  well  as  those  found,  will  be  assumed  by  the  i^peDate 
court. 

MORTQAOIS    SXONRD    BT  TrUBTBBS    InDIVIDUALLT,  AND    NOT   B7  CORrOEBA- 

TION  by  its  trustees,  are  not  the  legal  mortgages  of  the  cotporatioi^ 
but  they  may  nevertheless  in  certain  cases  be  enforced  in  equity  and 
without  reformation. 

MOBTOAOB    MaDB  BT  AoBNT  WILL  BB  EnIOBCED  IN    EqUITT,  And  without 

reformation,  against  the  principal  and  subsequent  lien  creditors,  and  also 
against  purchasers  with  notice,  though  the  mortgage  be  inoparatzro  al 
law  for  want  of  a  formal  execution  in  the  name  of  the  principal,  if  tliB 
agent  had  authority  to  execute  the  instrument;  and  his  failure  to  do  so 
in  the  name  of  his  principal  was  the  result  of  accident  or  mistake. 
'OsvTRACT  it>R  MoRTOAOB  NBED  NOT  BB  17NDBR  Sbal;  and  whoR  made 
through  an  attorney,  his  authority  need  not  be  evidenced  by  a  sealed 
instrument^  nor  is  it  indispensable  that  it  be  executed  in  the  name  of  the 
principaL 

Action  against  the  Sierra  Nevada  Lake  Water  and  Mining 
Company,  as  mortgagor,  and  against  subsequent  lien  creditofSi 
to  foreclose  a  mortgage  alleged  to  have  been  executed  by  the 
corporation,  and  which  was  set  out  in  the  complaint  in  hme 
■terba.  The  opinion  states  sufficient  of  the  mortgage  and  other 
h/cbB  to  render  it  intelligible. 

Jamei  A.  Johnson  and  Creed  Haymondj  for  the  appellanti. 

P.  Van  Cliefy  for  the  respondents. 

By  Court,  Shaftbb,  J.  In  the  opinion  delivered  in  this 
^Mse  on  the  former  hearing,  we  considered  "  that  it  was  un« 
necessary  to  determine  whether  the  entire  transaction  was  suf- 
ficient to  constitute  an  equitable  mortgage;  for  if  such  should 
*b6  found  to  be  the  case,  it  could  not  be  enforced  in  the  preeeat 
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Btate  of  the  pleadings,  because  the  decree  must  be  based  upon 
the  allegations  of  the  complaint;  and  it  is  alleged  that  the 
mortgage  was  executed  by  the  corporation, — that  is  to  say, 
that  it  is  a  legal  mortgage."  Though  there  is  an  averment  in 
the  complaint  that  the  mortgage,  the  foreclosure  of  which  is 
sought  in  this  action,  was  executed  by  the  company,  still  the 
document  is  set  forth  in  hxc  verba^  and  if  it  is  not  the  mortgage 
of  the  defendant  by  legal  as  distiuguished  from  equitable  con- 
clusion, the  averment  may  be  rejected  as  surplusage.  We 
held  in  Stoddard  v.  Treadwell,  26  Cal.  803,  that  a  contract 
may  be  declared  on  according  to  its  legal  effect  or  in  hmc  verba. 
If  the  former  mode  should  be  adopted,  then  the  defendant 
may,  by  the  rule  of  the  common  law  in  a  proper  case,  crave 
oyer  of  the  instrument;  and  if  it  appear  that  its  provisions 
have  been  misstated,  he  may  set  out  the  contract  in  hsee  verbaj 
and  demur  on  the  ground  of  variance.  But  where  a  plaintiff 
himself  sets  forth  the  contract  in  the  terms  in  which  it  is 
written,  and  then  proceeds  to  put  a  false  construction  upon  its 
terms,  the  allegation,  as  repugnant  to  the  terms,  should  be  re- 
garded as  surplusage,  to  be  struck  out  on  motion.  Utile  per 
inutile  non  vitiaiur.  From  this  it  follows  that  if  the  complaint 
in  this  case  discloses  all  the  facts  essential  to  an  equitable 
mortgage  binding  upon  the  defendant,  then,  if  the  averments 
are  true  in  fact,  the  plaintiff  is  entitled  to  the  benefit  of  them. 
And  further,  by  section  147  of  the  practice  act,  the  court 
''may  grant  him  any  relief  consistent  with  the  case  made  by 
the  complaint  and  embraced  within  the  issue."  We  have  re- 
examined  the  complaint  in  the  light  thrown  upon  it  by  the 
reargument,  and  are  satisfied  that  it  contains  all  the  facts 
essential  to  an  equitable  mortgage.  As  the  facts  averred  are 
identical  with  the  fiEusts  found  or  admitted,  it  is  unnecessary 
to  state  the  form  in  detail;  for,  in  passing  upon  the  legal  effect 
of  the  finding,  we  must  necessarily  consider  and  pass  upon  the 
legal  effect  of  the  averments. 

As  the  statement  on  motion  for  new  trial  does  not  specify 
the  particulars  in  which  the  evidence  is  alleged  to  be  insuffi- 
cient, we  must  assume  not  only  the  facts  admitted  in  the 
pleadings,  but  those  also  which  are  set  forth  in  the  findings* 
It  appears  from  these  two  sources  conjointly  that  the  defend- 
ant corporation,  on  the  16th  of  April,  1860,  by  Joeiah  Bates 
and  Samuel  S.  Atchinson,  its  trustees,  duly  authorized  for 
that  purpose,  made  and  delivered  to  the  plaintiff  and  four 
others  its  promissory  note  for  the  sum  of  forty  thousand 
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pounds  sterling,  payable  one  daj  from  the  date  thereof,  with 
interest  thereon  from  date  mitil  paid,  at  the  rate  of  twenty 
per  cent  per  annum;  that  the  consideration  of  said  note  was 
forty  thousand  pounds,  loaned  and  advanced  by  the  payees 
and  others  to  the  corporation  before  the  date  of  the  note;  that 
to  secure  the  payment  of  the  note,  the  corporation  at  the  date 
thereof,  by  its  said  trustees.  Bates  and  Atchinson,  executed, 
acknowledged,  and  delivered  to  the  payees  the  "mortgage" 
set  out  in  the  complaint.  In  the  indenture  referred  to,  the 
parties  are  described  as  "The  Sierra  Nevada  Lake  Water  and 
Mining  Company,  a  corporation,  by  their  trustees,  Josiah  Bates 
and  Samuel  Atchinson,  of  the  first  part,  and  plaintiff  [and 
the  other  payees  in  the  note,  naming  them],  parties  of  the  sec- 
ond part."    The  conclusion  of  the  indenture  is  as  follows: — 

"  In  witness  whereof,  the  said  parties  of  the  first  part  havo 
hereunto  set  their  several  hands  and  seals,  the  day  and  year 
above  written.  "Josiah  Bates.  [seal.] 

"Samuel  S.  Atchinson."    [seal.] 

The  acknowledgment  of  the  mortgage  is  to  the  effect  that 
Bates  and  Atchinson  were  personally  known  to  the  notary  as 
trustees  of  said  corporation,  and  that  they  personally  appeared 
and  acknowledged  each  for  himself  that  he  executed  the  in- 
strument for  the  uses  and  purposes  therein  mentioned,  "as  and 
for  the  free  act  and  deed  of  said  Sierra  Nevada  Lake  Water 
and  Mining  Company."  At  the  execution  of  the  note  and 
mortgage,  Bates  was  president  of  the  company,  and  Bates  and 
Atchinson  were  a  majority  of  the  trustees;  and  at  and  before 
that  time  they  agreed  for  and  on  behalf  of  said  corporation 
with  the  said  mortgagees  to  subscribe  the  name  of  "The  Sierra 
Nevada  Lake  Water  and  Mining  Company"  to  the  said  mort- 
gage, and  intended  so  to  do,  but  failed  by  accident  or  mistake. 
The  plaintiff  was  personally  interested  in  the  securities  to  the 
amount  of  £24,847,  with  interest  from  the  date  of  the  note; 
and  the  other  payees,  Ridgway,  F.  and  H.  Wedgwood,  and 
Robe,  made  defendants  herein,  refused  to  join  as  plaintiffs  in 
this  action.  The  remaining  defendants  are  creditors  of  the 
Sierra  Nevada  Lake  Water  and  Mining  Company,  having 
judgment  liens  on  the  property  described  in  the  mortgage,  but 
subsequent  thereto. 

It  is  a  rule  of  conveyancing,  long  established,  that  deeds 
executed  by  an  attorney  or  agent  must  be  executed  in  the 
name  of  the  constituent.  It  was  so  resolved  in  Coombe^a  Com, 
5  Coke,  186,  by  Fraser,  and  the  rule  was  recognised  and  ap- 
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plied  by  us  in  EehoU  y.  Cheneryy  28  Cal.  169.  Tested  by  this 
role,  the  instrument  in  suit  is  not  a  legal  mortgage  of  the 
Sierra  Nevada  Lake  Water  and  Mining  Company.  The  paper 
is  signed  and  sealed,  not  by  the  corporation,  but  by  Bates  and 
Atchinson,  acting,  so  far  as  the  sigDatures,  seals,  and  testatum 
clause  throw  any  light  upon  the  subject,  for  themselves  and 
in  their  own  right.  Though  the  mortgage  does  not  bind  the 
company  at  law,  it  by  no  means  follows,  however,  that  it  may 
not  be  asserted  against  it  in  equity.  We  consider  it  as  settled 
that  an  agreement  under  seal,  made  by  an  attorney  for  his 
principal,  though  inoperative  at  law  for  want  of  a  formal  ex- 
ecution in  the  name  of  the  principal,  is  binding  in  equity  if  the 
attorney  had  authority;  and  if  the  instrument  so  defectively 
executed  be  a  conveyance  of  real  estate,  it  will  be  sustained  in 
equity  as  an  agreement  to  convey,  and  will  be  good  against 
the  principal,  subsequent  lien  creditors,  and  subsequent  pur- 
chasers with  notice.  Or,  more  precisely  stated,  an  agreement 
in  writing  to  create  a  mortgage,  or  a  mortgage  defectively 
executed,  or  any  imperfect  attempt  to  create  a  mortgage,  or  to 
appropriate  specific  property  to  the  discharge  of  a  particular 
debt,  will  create  a  mortgage  in  equity,  or  a  specific  lien,  which 
will  have  precedence  of  subsequent  judgment  creditors:  Am. 
Lead.  Cas.  605;  1  Lead.  Cas.  £q.  666,  and  cases  there  cited. 
The  jurisdiction  is  sometimes  put  upon  the  ground  that  equity 
will  aid  the  defective  execution  of  a  power, — sometimes  upon 
the  jurisdiction  to  reform  mistakes  in  written  instruments,  and 
sometimes  upon  the  maxim  that  equity  considers  that  as  done 
which  ought  to  be  done.  These  di£ferent  modes  of  expression 
all  amount  to  the  same  thing  in  substance.  It  was  held  by 
this  court  in  Beatty  v.  Clarkj  20  Cal.  12,  that  'Hhough  equity 
will  not  aid  the  non-execution  of  a  power,  still,  where  a  party 
undertakes  to  execute  a  power,  and  by  mistake  does  it  im- 
perfectly, equity  will,  in  favor  of  creditors  and  others  peculiarly 
within  its  protective  favor,  aid  the  defective  execution."  We 
held  in  BodUy  v.  Ferguson,  30  Id.  611,  that  a  deed  of  land  had 
as  a  conveyance  might  be  good  in  equity  as  a  contract  to  con- 
vey; and  that  the  equitable  right  to  the  legal  title  was  as  avail- 
able for  the  purposes  of  defense  in  an  action  of  ejectment,  under 
our  system,  as  the  legal  title.  We  held  in  Daggett  v.  JRanhin, 
31  Id.  322,  '*that  an  agreement  in  writing  to  give  a  mortgage, 
or  a  mortgage  defectively  executed,  or  an  imperfect  attempt  to 
create  a  mortgage,  or  to  appropriate  particular  property  to  the 
discharge  of  a  particular  debt,  will  create  a  mortgage  in  equity, 


606  Lovs  9.  Water  and  Minino  Co.  [CaL 

or  a  specific  lien  upon  the  property  bo  intended  to  be  mort- 
gaged." We  considered  further,  'Hhat  the  maxim  in  equity 
upon  which  this  doctrine  rests  is  that  equity  looks  upon  things 
agreed  to  be  done  as  actually  performed;  the  true  meaning  of 
which  is,  that  equity  will  treat  the  subject-matter,  as  to  col- 
lateral consequences  and  incidents,  in  the  same  manner  as  if 
the  final  acts  contemplated  by  the  parties  had  been  executed 
exactly  as  they  ought  to  have  been:  See  also  SacouiUcU  v. 
Sansevain,  32  Id.  376. 

The  facts  found  or  admitted  in  the  case  at  bar  bring  it 
broadly  within  these  principles.  Bates  and  Atchinson  were  a 
majority  of  the  board  of  trustees  through  which  the  corporate 
powers  were  to  be  executed.  The  corporation  gave  the  note 
described  in  the  complaint  by  Bates  and  Atchinson,  they  being 
duly  authorized  for  that  purpose;  and  they  also  agreed,  *'for 
and  on  behalf  of  the  corporation,"  to  give  a  mortgage  collateral 
to  the  note,  to  which  mortgage  the  name  of  the  company  was 
to  be  signed;  and  the  failure  to  do  so  waB  the  result  of  acci- 
dent or  mistake.  The  power  being  given,  it  is  apparent  on 
the  face  of  the  indenture  that  the  trustees  intended  to  act 
under  the  power  in  the  matter  of  executing  the  mortgage. 
The  corporation  is  named  in  the  document  as  '^  party  of  the 
first  party  by  Josiah  Bates  and  Samuel  Atchinson,  trustees." 
The  note  which  the  mortgage  was  given  to  secure  is  described 
as  a  note  made  by  the  company.  Furthermore,  the  trustees 
state  in  their  acknowledgment  that  they  executed  the  mort- 
gage ''as  and  for  the  free  act  and  deed  of  said  Sierra  Nevada 
Lake  Water  and  Mining  Company." 

It  is  urged  that  the  defective  execution  of  the  mortgage 
was  caused  by  a  mistake  of  law,  and  that  therefore  the  defect- 
ive execution  cannot  be  aided.  The  answer  is,  that  where 
there  is  a  defective  execution  of  a  power,  it  is  a  matter  of  no 
equitable  moment  whether  the  error  came  of  a  mistake  of  law 
or  a  mistake  of  fact.  It  is  enough  that  the  power  existed,  and 
that  there  was  an  attempt  to  act  under  it  The  relief  is  not 
so  much  by  way  of  reforming  the  instrument  as  by  aiding  its 
defective  execution;  which  aid  is  administered  through  or  by 
the  application  of  the  maxims  already  quoted.  Or  as  in  the 
class  of  cases  to  which  this  belongs,  the  instrument  defectively 
executed  as  a  deed  is  considered  as  properly  executed  as  a 
contract  for  a  deed,  and  therefore  as  requiring  neither  refor- 
mation nor  aid,  but  as  ripe  for  enforcement  according  to  the 
methods  peculiar  to  courts  of  equity.    Under  our  laws,  a  con« 
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tract  for  a  mortgage  need  not  be  under  seal;  and  when  made 
through  an  attorney,  his  authority  need  not  be  evidenced  by  a 
sealed  instrument:  Wood's  Digest,  106,  sec.  6;  Angell  and 
Ames  on  Corporations,  193-266.  Though  the  indenture  in 
this  case  is  under  the  seals  of  the  trustees,  yet  when  considered 
as  an  agreement  for  a  mortgage,  it  may  be  treated  as  a  sim- 
ple contract  nevertheless:  Lawrence  v.  Tayhr^  5  Hill,  107; 
WorrcUl  v.  Munn,  5  N.  Y.  239  [55  Am.  Dec.  330];  Wood  v. 
Albany  etc.  iZ.  R.  Co.,  8  Id.  167;  and  we  consider  it  clear  firom 
the  authorities  that  it  is  not  indispensable,  in  order  to  bind 
the  principal  at  law  even,  that  such  contract  should  be  exe- 
cuted in  the  name  and  as  the  act  of  the  principal.  On  the 
contrary,  it  will  be  sufficient,  if  upon  the  whole  instrument  it 
can  be  gathered  from  the  terms  thereof  that  the  party  described 
himself  and  acts  as  agent,  and  intends  thereby  to  bind  his 
principal,  and  not  to  bind  himself:  Haskell  v.  Cornish,  13  Cal. 
45;  McDonald  v.  Bear  River  and  Atibum  W.  &  M.  Co.,  13  Id. 
221. 

The  other  objections  taken  by  the  appellants  to  the  judg* 
ment,  though  not  pressed  in  argument,  have  been  fully  con* 
ridered  by  us,  and  they  are  all  overruled. 

Judgment  afiSrmed. 


Gashwileb  V.  Willis. 
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DBD    0f   OOBTORATIOH    WITHOUT    Ck>BPORATB    SmJJ^  EuMIUTAD  BT  TMV^ 

TUB  OF  CoBPOBATiON,  Is  not  ftdiiiiflsible  in  eridenoe  withont  flnl 
showing  the  authority  of  the  tniBtees  to  exeonte  it.  The  xeoitid  of  th« 
Mithority  in  the  deed  is  no  eridence  of  its  ezistenoe. 

Ttanmas  ot  Ck>BPO]UTioii  Who  Usb  thsd  Sxyxral  Psivatb  Sxals  ni 
EuBUUTino  DxxD  in  behalf  of  the  oorporaUon  mnst  be  shown  to  have 
anthority  to  execnte  the  deed,  in  order  to  show  by  implioation  their  aa> 
thority  to  nse  their  private  seals  fortheoocasion,  — it  being  admitted,  fot 
the  purposes  of  this  decision,  that  it  is  competent  for  a  corporation  te 
adopt  the  private  seal  of  the  several  trustees,  or  any  one  of  them,  as  ita 
seal  pro  hoc  vice,  and  that  the  conferring  of  power  to  execute  a  deed 
necessarily  includes  the  power  to  adopt  a  seal  on  behalf  of  the  oorpora> 
tion  for  the  occasion. 

Tbustebs  or  Corpobation  ui  THm  Oitioial  Capacttt  whxn  mot  Aoi- 
nro  AS  BoABD  have  no  authority  independent  of  that  conferred  by  the 
corporation  to  execute  a  deed  of  the  corporate  property, 

OoVWKKaiSQ  AUTHOUTT  TO  SXLL  AND  CONVKT  COBPOBATB  PBOPBBTT  is  a* 

exercise  of  corporate  power. 
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OnwttATi  YcfwwMB  ov  CoBumATixm  OAH  Bi  Kmmi»ai»  ohlt  bt  Bqab» 
OF  TKUBma^  wh«n  the  majority  are  duly  ■■■emMed  and  actiiig  m  a 
board,  onder  the  proTuiona  of  the  statate. 

SlOOXHOLDKBa,    WHIFrmEB  ACIDTO   Ck>LLlCIXVBLT  IN  StOGKHOLDXBS'  MbT- 

ma  OB  Individuallt,  have  no  power  to  sell  or  to  aathorixe  the  sale  ei 
oorpOTate  property* 

WB01.B  TiTLB  TO  GOBPOBATB   PbOFBBTT  IB  IB   GOBFOBAnOB.     The  ttock- 

holden  are  not  in  their  indiyidnal  capacitiee  ownen  of  the  property  aa 
tenanti  in  oommon,  joint  tenants,  oopartner%  or  otherwiaot  and  a  Jooit 
deed  ezeeated  by  all  the  stockholders  would  oonvey  no  title. 
PowBB  TO  Sbu.  and  Cobtbt  CSobpobatb  Pbopsbtt  oab  bb  Gobvbbbbd 
only  by  the  board  of  t^uteei^  when  aaaembled  and  acting  aa  snch;  and 
they  may  confer  this  power  npon  themselTes  as  individnal  tmsteeSfe  or 
npon  any  other  persons. 

Action  for  twenty-five  thousand  dollars  damages  alleged  to 
have  been  sustained  by  the  plaintiffs  through  the  false  repre- 
sentations of  the  defendants,  who  were  the  stockholders  of 
the  Rawhide  Ranch  Gold  and  Silver  Mining  Company.  The 
plaintiffs  alleged  at  about  the  twenty-third  day  of  September, 
1865,  they  commenced  negotiations  with  the  corporation  and 
with  the  stockholders,  for  the  purchase  of  a  mine  belonging  to 
the  corporation,  which  the  defendants  represented  that  they 
had  fall  power  to  sell,  subject  only  to  a  trust  deed  executed  by 
the  corporation  to  one  Barney  of  New  York,  by  the  terms  of 
which  Barney  was  authorized,  at  any  time  between  the  first 
day  of  May  and  the  first  day  of  October,  1865,  to  sell  the 
mine  according  to  certain  written  instructions  referred  to  in 
the  trust  deed.  These  instructions  were  not  set  forth  in  or 
attached  to  the  trust  deed,  but  the  defendants  represented 
that  they  required  Barney  to  sell  the  mine  for  fifty  thousand 
dollars,  to  be  paid  to  and  received  by  the  corporation  and  de- 
fendants in  California  before  the  first  day  of  October,  1866, 
otherwise  the  trust  deed  to  be  void.  On  the  second  day  of 
October,  1865,  the  defendants  represented  that  they  had  re- 
ceived no  money  from  New  York,  and  that  they  therefore  had 
the  power  to  sell  the  mine,  and  the  plaintiffs  on  that  day 
bought  the  mine,  paying  therefor  the  sum  of  twenty-five 
thousand  dollars,  took  possession,  and  erected  machinery  and 
improvements.  Soon  after,  they  discovered  that  the  repre- 
sentations of  the  defendants  were  fSalse,  and  the  written  in- 
structions connected  with  the  trust  deed  merely  required  the 
fifty  thousand  dollars  to  be  paid  to  Barney  in  New  York  before 
the  first  day  of  October,  1865,  and  not  in  California,  and  that 
on  the  twenty-seventh  day  of  September,  1865,  Barney  had 
sold  the  mine  to  other  parties  in  New  York,  and  received  the 
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flum  of  fifty  thousand  dollars  therefor.  Plaintiffs  then,  to 
avoid  litigation,  had  been  compelled,  upon  the  payment  to 
them  of  the  sum  of  fifty  thousand  dollars  received  by  Barney, 
to  convey  the  mine  to  the  grantees  of  Barney.  These  facts 
the  plaintiffs  alleged,  and  further  averred  that  they  had  sus- 
tained damages  in  the  sum  of  twenty-five  thousand  dollars 
by  the  false  representations  of  the  defendants,  and  prayed 
judgment  for  that  amount.  Upon  the  trial,  the  plaintiffs 
offered  in  evidence  the  trust  deed  to  Barney.  It  was  not  ad- 
'  mitted,  however,  on  the  grounds  stated  in  the  opinion,  and 
the  plaintiffs,  being  nonsuited,  appealed. 

H.  P.  Barber  and  James  H.  Hardy,  for  the  appellants. 
John  B,  HcM  and  Caleb  Darseyj  for  the  respondents. 

By  Court,  Sawyer,  J.  The  Rawhide  Ranch  Gold  and  Sil- 
ver Mining  Company  is  a  corporation  duly  organized  under 
the  statutes  of  California,  for  the  purpose  of  carrying  on  the 
business  of  mining.  On  the  29th  x)f  April,  18G5,  a  special 
meeting  of  the  stockholders  of  the  corporation  was  held,  pur- 
suant to  notice,  at  the  office  of  the  company,  at  which  all  the 
stockholders  were  present.  At  this  meeting  of  the  stock- 
holders, all  the  stockholders  being  present,  and  all  the  capital 
stock  represented,  a  resolution  was  unanimously  adopted  au- 
thorizing S.  S.  Turner,  T.  N.  Willis,  and  James  J.  Hodges, 
trustees  of  said  corporation,  for  and  on  behalf  of  said  corpora- 
tion, to  sell  and  convey  to  D.  W.  Barney  the  mine,  mill,  build- 
ings, mining  implements,  and  appurtenances  belonging  to 
said  company.  In  pursuance  of  said  resolution,  and  without 
any  other  authority  shown,  on  the  5th  of  June  following  a 
conveyance  was  executed  by  said  Turner,  WilUs,  and  Hodges, 
trustees,  the  commencement  and  form  of  execution  of  which 
are  as  follows:  — 

"  This  indenture,  made  the  fifth  day  of  June,  A.  D.  1865, 
between  the  Rawhide  Ranch  Gold  and  Silver  Mining  Com- 
pany, a  corporation  under  the  laws  of  the  state  of  Cali- 
fornia, by  S.  S.  Turner,  T.  N.  Willis,  and  James  J.  Hodges, 
trustees  of  said  corporation,  who  are  duly  authorized  and  em- 
powered by  resolution  and  order  of  said  corporation  to  sell 
and  convey,"  etc. 

'*  In  witness  whereof,  we,  as  the  trustees  of  and  for  and  on 
behalf  of  said  corporation,  have  hereunto  set  our  hands  and 

Am.  Dec.  Vol.  XCI— 4» 
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■eal  (the  said  corporation  haVIng  no  seal)  the  day  and  year 
first  above  written.  "  T.  N.  Willis:  [l.  s.] 

'*  James  J.  Hodoes.    [l.  s.] 
"  S.  S.  Turner.  [l.  s.] 

'^Tmstees  of  the  Bawhide  Ranch  Gold  and  Silver  Mining 
Company." 

On  the  trial,  after  proving  the  adoption  of  the  resolution 
before  referred  to  at  a  meeting  of  the  stockholders,  as  stated, 
the  plaintiffs  offered  said  deed  in  evidence,  and  defendants  ob- 
jected to  its  introduction  on  the  three  grounds, — that  it  dicf 
not  appear  to  be  the  act  or  deed  of  the  corporation;  that  it  had 
not  the  signature  of  the  corporation;  and  that  it  was  not  sealed 
with  the  corporate  seal,  but  with  the  individual  seals  of  the 
trustees.  The  court  sustained  the  objection  and  excluded  the 
deed,  to  which  ruling  plaintiffs  excepted;  and  this  ruling  pre* 
sents  the  question  to  be  determined. 

Under  the  view  we  take,  it  will  only  be  necessary  to  consider 
the  first  ground  of  the  objection,  and  the  question  is.  Does  the 
instrument  in  question  appear  to  be  the  act  or  deed  of  the  cor- 
poration? If  not,  it  was  properly  excluded,  and  the  judgment 
must  be  affirmed.  It  is  claimed  by  respondents  that  no  au- 
thority is  shown  in  the  parties  executing  to  execute  the  deed 
on  behalf  of  the  corporation.  If  the  deed  of  a  natural  person, 
purporting  to  have  been  executed  by  an  attorney  in  fact,  were 
offered  in  evidence,  it  would  clearly  be  inadmissible,  without 
first  showing  the  authority  of  the  attorney.  The  recital  of  the 
authority  in  the  deed  itself  would  furnish  no  evidence  what- 
ever of  its  existence.  The  same  is  true  of  an  artificial  person, 
— a  corporation, — at  least  where  the  corporate  seal  is  not  af- 
fixed. Whether  the  rule  would  be  different  when  the  regularly 
adopted  corporate  seal  is  shown  by  competent  proof  to  be  af- 
fixed, it  is  not  necessary  now  to  inquire;  for  it  affirmatively 
appears  in  this  instance  that  the  corporation  has  no  seal,  and 
that  the  parties  executing  the  instrument  used  their  respective 
private  seals,  no  express  authority  to  adopt  such  seals  being 
shown.  It  may  also  be  admitted  for  the  purposes  of  this  de- 
cision, that  it  is  competent  for  the  corporation  to  adopt  the 
private  seal  of  the  several  trustees,  or  any  one  of  them,  as  its 
seal  pro  hac  vice^  and  that  the  conferring  upon  the  agent  power 
to  execute  the  deed  necessarily  includes  the  power  to  adopt  a 
seal  on  behalf  of  the  corporation  for  the  occasion.  Still,  as  a 
seal  regularly  adopted  by  the  corporation  was  not  in  fact  used, 
it  is  necessary  to  show  authority  in  the  agent  to  execute  the 


July,  1867.]  Gabhwilxb  v.  Wnjjs.  611 

deed,  in  order  to  show,  by  implication,  authority  in  him  to 
adopt  a  seal  for  the  occasion.  The  authority  of  the  IrusteeB 
to  execute  the  instrument  in  question  must,  therefore,  affirm- 
atively appear,  or  it  does  not  appear  to  be  the  act  or  deed  of 
the  corporation. 

We  are  not  aware  of  anything  in  the  law,  indei)endent  of 
any  authority  expressly  conferred  by  the  corporation,  which 
authorizes  Turner,  Willis,  and  Hodges,  in  their  official  char^- 
acter  as  trustees,  to  execute  the  instrument  in  question  on  be- 
half of  the  corporation.  No  law  of  the  kind  has  been  called 
to  our  attention,  and  we  do  not  understand  that  any  is  claimed 
by  appellants*  counsel  to  exist.  And  there  is  nothing  in  the 
nature  of  those  offices,  as  connected  with  the  object  and  busi- 
ness of  the  company,  from  which  a  general  power  in  the  trus- 
tees, when  not  acting  as  a  board,  to  sell  and  convey  the  mine, 
miil,  and  other  property  of  the  company,  could  be  implied: 
MeCvUough  v.  Moss^  6  Denio,  575.  The  parties  executing  the 
instrument,  then,  if  they  had  any  authority  in  the  premises, 
must  have  derived  it  from  some  corporate  act;  and  the  only 
act  proved  or  relied  on  is  the  resolution  adopted  at  the  stock- 
holders' meeting  before  mentioned.  This  was  a  meeting  of  the 
stockholders  only.  It  was  called  as  such,  and  the  proceedings 
all  appear  to  have  been  conducted  as  a  stockholders'  meeting. 
The  resolution  authorizing  the  sale  and  conveyance  of  the 
mine,  etc.,  in  question,  was  adopted  by  the  stockholders,  as 
such,  at  said  meeting,  and  not  by  the  board  of  trustees,  or  at 
any  meeting  of  said  board.  The  board  of  trustees  do  not  ap- 
pear to  have  ever  acted  at  all  upon  the  matter  in  the  charac- 
ter of  a  board,  but  the  testimony  shows  that  they  acted  in 
pursuance  of  the  said  resolution  adopted  at  the  meeting  of 
stockholders. 

Section  5  of  the  act  authorizing  the  formation  of  corporations 
for  mining  purposes  provides  that  "  the  corporate  powers  of 
the  corporation  shall  be  exercised  by  a  board  of  not  less  than 
three  trustees,  who  shall  be  stockholders,"  etc.  And  section 
7  provides  that  '^a  majority  of  the  whole  number  of  trustees 
shall  form  a  board  for  the  transaction  of  business,  and  every 
decision  of  a  majority  of  the  persons  duly  assembled  as  a 
board  shall  be  valid  as  a  corporate  act":  Laws  1853,  p.  88, 
sec.  5,  7;  Hittell's  General  Laws,  arts.  936,  938.  Conferring 
authority  to  sell  and  convey  the  corporate  property  is  the 
exercise  of  a  corporate  power,  and  under  these  provisions,  the 
**  corporate  powers  of  the  corporation  "  are  to  be  exercised  by 
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the  board  of  trustees  when  the  majority  are  ''  duly  assembled 
as  a  board."  When  thus  assembled  and  acting,  the  decision 
of  the  majority  ^'  shall  be  valid  as  a  corporate  act"  We  find 
nothing  in  the  act  authorizing  the  stockholders,  either  indi- 
vidually or  collectively  in  a  stockholders'  meeting,  to  perform 
corporate  acts  of  the  character  in  question.  The  property  in 
question  was  the  property  of  the  artificial  being  created  by 
the  statute.  The  whole  title  was  in  the  corporation.  The 
stockholders  were  not,  in  their  individual  capacities,  owners 
of  the  property  as  tenants  in  common,  joint  tenants,  copart- 
ners, or  otherwise:  Oorham  v.  Crtbon,  28  Cal.  484;  MiehUs  v. 
RochesUr  City  Bank,  11  Paige,  128  [42  Am.  Dec.  103].  This 
proposition  is  so  plain  that  no  citation  of  authorities  is  needed. 
Had  the  stockholders  all  executed  a  deed  to  the  property, 
they  could  have  conveyed  no  title,  for  the  reason  that  it  was 
not  in  them:  Wheelock  v.  MoulUm,  16  Vt.  521;  and  what  they 
could  not  do  themselves,  they  could  not,  by  resolution  or 
otherwise,  authorize  another  to  do  for  them.  The  corporation 
could  only  act — could  only  speak — through  the  medium  pre- 
scribed by  law,  and  that  is  its  board  of  trustees.  As  well 
might  the  citizens  of  San  Francisco,  in  public  meeting  as- 
sembled, by  unanimous  resolution  authorize  certain  super- 
visors, designated  by  name,  to  sell  and  convey  the  city  halL 
It  is  said,  however,  that  the  trustees  were  also  all  present  and 
participated  in  the  proceedings  at  the  stockholders'  meeting, 
and  assented  to  the  resolution;  that  the  resolution,  therefore, 
was  approved  by  all  of  the  constituents  of  the  corporation,  and 
the  powers  of  the  corporation  were  exhaustively  exercised. 
But  they  were  acting  in  their  individual  characters  as  stock- 
holders, and  not  as  a  board  of  trustees.  In  this  character, 
they  were  not  authorized  to  perform  a  corporate  act  of  the 
kind  in  question.  As  well,  also,  might  a  valid  ordinance  be 
passed  by  the  citizens  of  San  Francisco,  in  public  meeting  as- 
sembled, at  which  the  supervisors  were  all  present  and  voted 
in  the  affirmative.  Such  an  ordinance,  when  signed  by  the 
mayor,  would  have  the  assent  of  all  the  constituents  of  the 
corporation  as  clearly  as  the  resolution  in  question  has  in 
the  present  instance.  But  such  is  not  the  mode  in  which  the 
corporation  is  authorized  by  the  law  of  its  creation  to  mani- 
fest its  will  and  exercise  its  corporate  powers.  The  power  to 
sell  and  convey  could  only  be  conferred  by  the  trustees  when 
assembled  and  acting  as  a  board.  This  is  the  mode  pre- 
scribed.   As  a  board,  they  could  perform  valid  corporate  acta. 
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and  confer  authority  within  the  province  of  their  powers  upon 
the  trustees  individually,  or  upon  any  other  parties,  to  perform 
acts  as  the  agents  of  the  corporation.  We  are  not  without 
authorities  upon  this  precise  point. 

In  Conro  v.  Port  Henry  Iron  Co.y  12  Barb.  27,  the  same  ques- 
tion  arose.  A  lease  of  the  company's  iron-works  was  made  in 
pursuance  of  a  resolution  adopted  at  a  meeting  of  the  stock- 
holders, at  which  the  directors  were  present.  It  was  held  that 
the  resolution  imparted  no  authority  to  make  the  lease.  The 
court  say:  "The  stockholders  in  this  case  had  no  power  to 
make  a  lease  or  do  any  other  adipinistrative  act  in  the  manage- 
of  the  affairs  of  the  corporation.  If  a  lease  could  be  made  at 
all,  it  could  be  executed  only  in  pursuance  of  the  act  of  the 
directors,  who  are  the  body  appointed  by  the  charter  for  the 
management  of  its  affairs.  It  is  no  answer  that  the  individual 
stockholders  who  were  present  at  the  meeting  when  the  lease 
was  ordered  were  also  directors.  They  did  not  meet  as  direc- 
tors, but  as  stockholders.  The  mayor  and  common  council 
of  a  municipal  corporation  can  only  act  in  the  manner  pre- 
scribed by  law.  When  not  acting  in  their  ofiScial  character, 
and  in  the  mode  prescribed  by  law,  their  acts  are  no  more 
binding  than  those  of  other  private  citizens.  See,  per  Lord 
Mansfield,  Rex  v.  Head,  4  Burr.  2515,  2521 ":  Id.  63. 

McCuUough  V.  MosSj  5  Denio,  567,  was  an  action  upon  a 
note  purporting  to  have  been  executed  by  the  Rossie  Lead 
Mining  Company.  It  was  executed  in  pursuance  of  a  resolu- 
tion adopted  by  the  stockholders.  The  statute  of  New  York, 
conferring  the  power  to  manage  the  affairs  of  the  corporation 
upon  a  board  of  directors,  it  will  be  seen,  was  similar  to  ours. 
Lott,  senator,  in  the  court  for  the  correction  of  errors,  said: 
"The  affairs  of  the  corporation  were  to  be  conducted  by  five 
directors,  a  majority  of  whom  formed  a  board  for  the  transac- 
tion of  business,  and  a  decision  of  a  majority  of  those  duly 
assembled  as  a  board  was  requisite  to  make  a  valid  corporate 
act:  1  B.  S.  600,  sec.  6.  The  authority  of  the  board  to  the 
president  and  secretary  was  therefore  necessary  to  give  valid- 
ity to  the  note.  This  was  not  shown.  The  resolution  passed 
at  the  meeting  of  the  stockholders,  contained  in  the  letter  of 
the  secretary,  dated  October  6,  1839,  could  not  bind  the  cor- 
poration, especially  so  as  to  affect  the  members  not  present. 
When  a  charter  invests  a  board  with  the  power  to  manage  the 
concerns  of  a  corporation,  the  power  is  exclusive  in  its  char- 
acter.    The  corporators  have  no  right  to  interfere  with  it,  and 
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courts  will  Dot,  even  on  a  petition  of  a  majority,  compel  the 
board  to  do  an  act  contrary  to  its  judgment:  Angell  and  Ames 
on  Corporations,  121-123,  151-164.  The  stockholders,  as 
Bach,  in  their  collective  capacity  could  do  no  corporate  act 
The  directors  were  their  representatives,  and  alone  authorized 
to  act.  It  is  one  of  the  fundamental  conditions  of  the  contract 
into  which  the  corporators  have  entered  by  becoming  members 
of  the  corporation,  that  its  concerns  shall  be  managed  in  the 
manner  prescribed  by  the  act  of  incorporation,  and  from  this 
no  essential  departure  can  be  made":  Id.  575. 

The  same  doctrine  is  held  in  Cammeyer  v.  United  Oerman 
Lutheran  Churches,  2  Sand.  Ch.  208,  221,  228,  229.  The  vice- 
chancellor  says:  ''The  fact  that  a  majority  of  the  trustees  were 
present,  acting  as  a  council,  does  not  make  the  resolutions  of 
the  council  the  act  of  the  board  of  trustees.  Suppose,  in  the 
case  of  a  bank,  that  at  a  general  meeting  of  the  stockholders 
certain  resolutions  should  be  adopted  to  sell  land,  or  do  any 
other  corporate  act,  and  it  should  be  made  to  appear  that  all 
the  directors  of  the  bank  were  present  and  assenting  to  what 
was  done,  the  corporation  could  not  be  bound  unless  the  di- 
rectors, at  a  meeting  of  the  board,  should  concur  in  the  reso- 
lutions. The  directors  in  the  bank  and  the  trustees  in  this 
case  are,  by  the  charter,  the  select  class  or  body  which  is  to 
exercise  the  corporate  functions.  In  order  to  exercise  them, 
they  must  meet  as  a  board,  so  that  they  may  hear  each  other's 
views,  deliberate,  and  then  decide.  Their  separate  action,  in- 
dividually, without  consultation,  although  a  majority  in  num- 
ber should  agree  upon  a  certain  act,  would  not  be  the  act  of 
the  constituted  body  of  men  clothed  with  the  corporate  powers. 
Nor  would  their  action  in  a  meeting  of  the  whole  body  of  cor- 
porators, or  of  another  and  larger  class  in  which  they  are  but 
a  component  part,  be  a  valid  corporate  act.  In  thus  acting, 
they  would  not  be  distinguishable  from  their  associates,  and 
their  action  is  united  wiUi  that  of  others  who  have  no  proper 
or  legal  right  to  join  with  them  in  its  exercise.  All  proper 
responsibility  is  lost.  The  result  may  be  the  same  that  it 
would  have  been  if  they  had  met  separately,  and  it  may  be 
different.  In  the  general  assemblage  influences  may  be  brought 
to  bear  upon  the  trustees  which  in  their  proper  board  would 
be  unheeded;  and  no  one  can  say  with  certainty  that  their 
vote  in  the  latter  event  would  have  been  the  same.  It  was 
held  in  Case  of  ilie  Corporations,  2  Coke,  476,  by  Fraser,  that 
where  the  power  to  make  a  by-law  was  in  the  mayor  and 
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aldermen,  a  by-law  made  by  the  mayor,  aldermen,  and  com- 
monalty was  void:  Id.  229. 

So,  alsoy  in  State  v.  Anchevj  2  Rich.  245,  the  action  of  a  board 
illegally  assembled  was  held  to  be  without  authority.  The 
court  say:  '^ Without  being  summoned  together,  the  board  as 
individuals  have  no  official  authority,  nor  have  they  any  origi- 
nal authority  at  all,  either  under  the  charter  or  the  by-laws": 
Id.  281,  283.  The  charter  granted  by  Elizabeth  to  the  bor- 
ough of  HeUeston  conferred  the  power  of  making  by-laws  on 
the  mayor  and  aldermen,  and  the  power  of  electing  burgesses 
on  the  mayor,  aldermen,  and  commonalty.  A  by-law  was 
made  by  the  mayor,  aldermen,  and>  commonalty, — the  entire 
body.  Its  validity  was  in  question  in  Rex  v.  Heady  4  Burr. 
2521,  and  it  was  held  void  on  two  grounds.  One  was,  in  the 
language  of  Lord  Mansfield:  "The  body  at  large  bad  no  power 
to  make  by-laws,  because  the  power  is  by  the  charter  given  to 
the  common  council,  consisting  of  the  mayor  and  aldermen." 
Yet  the  mayor  and  aldermen  acted  in  connection  with  the 
commonalty.  These  cases  are  in  point,  and  none  to  the  con- 
trary have  been  called  to  our  attention.  They  are  the  neces- 
sary consequence  of  the  principles  established  by  the  great 
body  of  the  authorities,  that  the  corporate  powers  of  corpora- 
tions can  only  be  exercised  in  the  mode  and  through  the  in- 
strumentalities prescribed  by  their  charters.  In  this  case,  the 
resolution  adopted  by  the  stockholders  was  not  a  corporate  act, 
and  it  conferred  on  the  three  trustees  named — whether  they 
constituted  the  whole  number  of  trustees  does  not  appear — no 
authority  to  perform  a  corporate  act,  to  execute  the  deed,  or 
adopt  a  seal  for  the  occasion.  It  not  only  does  not  appear, 
Uien,  that  the  instrument  in  question  is  the  act  or  deed  of  the 
corporation,  but  it  affirmatively  appears  that  it  was  executed 
in  pursuance  of  a  resolution  that  conferred  no  authority  what- 
ever to  perform  a  corporate  act;  for  the  plaintiffs  themselves 
introduced  in  evidence  the  authority  under  which  they  claimed 
the  act  to  have  been  performed,  and  upon  which  they  relied. 
Having  done  this,  we  are  not  at  liberty  to  indulge  the  pre- 
sumption that  the  parties  executing  the  deed  on  behalf  of  the 
corporation  were  otherwise  duly  authorized.  The  authority 
acted  upon  is  affirmatively  shown,  and  this  fails.  We  think 
the  deed  properly  excluded.  But  even  if  it  had  been  admit- 
ted without  further  proof  of  the  authority  of  the  parties  to  exe- 
cute it,  it  would  not  have  availed  the  plaintiffs.  As  there 
does  not  appear  to  have  been  any  authority  in  the  parties  as- 
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saming  to  act  to  sell  or  convey  at  all,  it  is  unneoessary  to 
cuss  the  other  questions. 
Judgment  affirmed. 

Rhodes,  J.,  expressed  no  opinion. 


Wrbh 'Oomioir  Skal  or  Ookporatiov  AFraABS  to  bb  AvmcxD  to  Ih« 
vrBUMXHTy  and  the  signatares  of  the  proper  officers  are  proved,  conrta  are  to- 
presame  that  the  officers  did  not  exceed  their  authority:  8L  Louia  PubUc 
SekooU  T.  BMeif,  75  Am.  Deo.  131,  and  note  133;  Ji^nston  ▼.  Crawle^t  71  Id. 
173,  and  note  181;  and  see  this  case  also  as  to  what  oonstitates  a  corporate 
seaL  In  Miner^  DUdi  Co.  t.  ZeBeHfoeh,  37  CaL  596,  597,  the  qaestion  re- 
served and  not  decided  in  the  principal  case,  as  to  the  effect  of  affixing  the 
proper  corporate  seal  to  a  corporate  deed,  was  decided,  and  it  was  held  that 
where  a  deed  purporting  to  he  the  deed  of  a  corporation  is  signed  by  its  trus- 
tees as  trostees,  and  has  the  corporate  seal  affixed,  it  is  admiasihle  in  evi- 
dence as  the  deed  of  the  corporation,  and  is  itself  prima/ade  evidence  of  the 
regular  and  duly  authorized  execution  of  the  same;  and  it  devolves  upon  the 
party  contesting  the  validity  of  the  deed  to  overthrow  the  presumption  thai 
it  was  regularly  and  duly  executed.  Proof  of  the  seal  of  a  corporation  is  noi 
necessary  when  it  is  affixed  by  the  proper  officer  or  agent  of  the  company: 
PkiU^  V.  Coffee,  63  Am.  Dec  357,  and  note  862. 

AuTBORTrr  to  Convbt  Real  Estatb  of  Cobfobation  may  bo  conferred 
by  vote  of  the  board  through  whom  its  business  is  transacted:  Deapaich  Line 
V.  Bellamy  Mfg.  Co.,  37  Am.  Dec.  203.  And  authority  to  convey  indndea 
the  power  to  execute  suitable  instruments,  and  in  the  case  of  a  corporation, 
to  affix  the  corporate  seal:  BwrriUr.  Nakant  Bank,  36  ld»  395. 

Deed  Signed  "  C.  C,  Tbeasubbb  of  New  Bngi.and  Sn«K  Co.,"  and  ac- 
knowledged by  C.  C,  treasurer,  eta,  is  not  the  deed  of  the  corporation, 
though  the  corporation  is  therein  described  as  the  grantor:  Brinley  v.  Mann, 
48  Am.  Dec.  669.  So  a  lease  executed  without  the  corporate  seal  by  th» 
"trustees  of  the  town  of  Chicago"  is  void:  Khaie  v.  Trutteea <if  Chicago,  33- 
Id.  443.  And  likewise  the  power  to  make  a  settlement  of  a  defalcation  to  a 
bank,  and  to  accept  a  deed  in  satisfaction  and  release,  is  a  function  of  the 
board  of  directors,  and  not  of  any  individual  director  or  officer:  Bank  of 
Healdf^rg  v.  BaUhache,  65  Cal.  332,  citing  the  principal  case. 

Majoritt  of  Board  of  Directobs  mat  Pebfobx  Cobfobate  Acts: 
Edgerly  v.  Emerson,  55  Am.  Dec.  207,  and  note  221.  The  principal  case  ia 
cited  to  the  point  that  to  perform  a  cozporate  act  the  directors  or  a  majority 
of  them  must  meet  together  as  a  board:  In  rt  St.  Hden  Mill  Co.,  3  Saw.  92;. 
&  C,  10  Nat.  Bank.  Reg.  418. 

Stockholders  are  neither  Partners  nob  Tenants  in  Common,  whether 
before  or  after  the  dissolution  of  the  corporation:  Mietle$  v.  BocI»esier  Citj^ 
Bank,  42  Am.  Dec.  103.  See  the  principal  case  cited  to  this  effect  in  San 
FmnoBoo  v.  Spring  Valley  Water  Co.,  63  CaL  532. 

POWEB  OF  COBTOBATIOH  IS  VESTED  IST  ITS  TRUSTEES,  and  they  only,  and 
not  the  stockholders,  are  competent  to  express  its  will:  Union  Gold  Mining- 
Co.  V.  Bocky  Mountain  NaL  Bank,  2  Col.  575,  citing  the  principal  case.  And 
where  the  authority  to  elect  a  president  and  secretary  is  vested  in  the  di- 
rectors, a  stockholders'  meeting  has  no  power  to  elect  them:  In  re  SL  Helen 
Mm  Co.,  8  Saw.  92;  S.  C,  10  Kat.  Bank.  Reg.  419,  citing  the  principal 
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Tbb  PunroiPiii  camm  n  coed  also  to  tha  point  that  the  pofvw  to  fill 
rBOUunm  in  a  oorporation  and  eloot  offioers  is  a  corporate  inoident:  Sude  ▼. 
Ourtii^  9  Not.  836.  In  Shod  t.  Uwrtrnt^  38  Od.  694,  it  ia  held,  npon  the 
anthority  of  the  principal  case,  that  the  secretary  of  a  mining  company  has 
no  authority  hy  yirtne  of  his  office  to  make  an  assignment  of  the  promissory 
Bote  ol  the  company,  and  that  sooh  assignment  is  not  a  corporate  act  unless 
in  aathflrity  to  the  seeretary  or  a  ratification  by  the  corporation  is  shown. 


TowNSBND  V.  Tallant. 

Ltt  Caupoenia,  45.  J 

Aj>MiNnTRATOR'8  Salb  18  VoiD  roB  Waitt  OF  JURISDICTION,  whorc  the  no- 
tice, which  ii  required  by  the  statute  to  be  published  for  four  snccessiTo 
weeks  in  a  paper  designated  by  the  court,  is  published  three  weeks  in 
the  paper  designated  by  the  court,  and  the  fourth  week  in  a  paper  desig- 
nated by  the  administrator,  the  other  paper  having  ceased  publication. 

PUBUOATIOIf    OF  NonCB    OF    PETmON    FOR    SaMC    OF    D]£CBD]LNT*a    ReALTT 

according  to  the  statute  cannot  be  dispensed  with  except  in  the  event  ol 
personal  service,  or  of  written  assent  to  the  sale  by  all  persons  interested 
in  the  estate. 

Qbdbr  to  Show  Causb  wht  Land  of  Decedent  should  not  bb  Sold 
to  pay  debts,  and  a  sale  made  under  proceedings  based  on  the  order,  are 
▼oid,  where  the  interval  between  the  date  of  the  order  and  the  day  fixed 
for  the  hearing  of  the  petition  for  the  sale  is  loss  than  the  time  required 
by  law  for  the  publication  of  the  notice. 

VmrcnoNS  of  ADimriaTBATOR  of  Estatb  and  Guardian  of  iNVAin'  Hbib 
are  not  necessarily  incompatible  so  far  as  general  uses  are  concerned, 
and  may  be  united  in  the  same  person. 

AnoKiBTRATOR  Who  13  ALSO  GuARDiAN  OF  Infant  Hbir,  and  who,  as 
administrator,  attempts  to  divest  the  title  of  the  heir  by  a  sale  of  the 
decedent's  land  for  the  payment  of  debts,  occupies  gtioad  the  petition 
a  position  hostile  to  the  heir,  and  a  guardian  ad  litem  must  be  appointed. 

QUABDIAN    AD    LlTBM,   NOT    AtTORNET,    MUST    BE    APPOINTED    UNDER    PRO- 

BATB  AcTT  OF  1851  to  represent  minor  heirs  who  have  no  general  guar- 
dian, upon  the  hearing  of  a  petition  for  a  sale  of  the  decedent's  realty, 
and  the  appointment  of  attorneys  to  represent  absent  and  minor  heirs  is 
without  anth<^xty. 

No  Pbesumftion  that  Guardian  ad  Litbm  was  Appointed  to  represent 
minor  heirs  upon  proceedings  for  the  sale  of  the  decedent's  realty  will 
be  indulged  when  the  record  is  full,  and  shows  that  an  attorney,  not  a 
guardian,  was  appointed  for  this  purpose. 

Void  Adminibtratob's  Sale  may  be  Attacked  Collatbrallt,  notwith- 
standing its  confirmation  by  the  probate  court. 

HiNOB  Heir  Who  Rbceives  Ko  Monet  upon  Settlement  of  Aooounts 
by  administrator  is  not  estopped  thereby  from  contesting  the  validity 
of  a  sale  made  prior  to  the  settlement. 

/vsgment  Rendered  Prior  to  Act  Ratiftino  and  Confirming  Pro- 
bate Sales  of  a  certain  class  cannot  be  reversed  or  a  new  trial  ordered 
on  the  ground  that  the  apx)ellant  may  be  within  the  beneficial  operation . 
of  the  statute.     But  it  must  be  made  the  basi;)  of  an  ori«^inal  proceed- 
ing in  equity,  if  the  party  would  claim  the  benefit  of  its  provisions. 
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Ejectment.    The  opinion  states  the  case. 

John  W.  DwineUe,  for  the  appellants. 

Eugene  Casseriy,  and  Doyle  and  Barber,  for  the  respondent 

By  Conrt,  Shafteb,  J.  Ejectment  to  recover  a  portion  of 
flfty-vara  lot  No.  709,  in  the  city  of  San  Francisco.  The  trial 
was  by  the  court,  without  a  jury.  The  plaintiff  had  judgment. 
The  defendants  moved  for  a  new  trial,  which  being  denied, 
ihey  appealed. 

The  plaintiff  is  an  in&nt,  and  sued  by  his  guardian  ad  litem. 
At  the  trial,  he  proved  that  his  father,  John  Townsend,  died 
intestate  on  the  8th  of  December,  1850;  that  at  the  time  of 
his  death  he  was  seised  of  the  demanded  premises;  that  the 
plaintiff  was  the  only  heir  at  law  of  John  Townsend,  and  that 
the  defendants  were  in  possession  at  the  time  the  action  was 
commenced. 

The  defendants  claimed  to  have  acquired  the  title  of  John 
Townsend  by  virtue  of  a  sale  made  by  his  administrator, 
Moses  SchaUenberger  (who  was  also  at  the  time  the  general 
guardian  of  the  plaintiff),  in  the  due  course  of  administra- 
tion, and  mesne  conveyances  from  the  purchaser  at  the  sale. 
To  prove  their  title,  they  introduced  the  record  of  the  proceed- 
ings of  the  probate  court  of  Santa  Clara  County,  in  which  the 
estate  of  John  Townsend  was  administered  upon  and  finally 
settled.  To  these  proceedings  various  objections  were  inter- 
posed on  the  part  of  the  plaintiff.  The  c6urt  below  held  in 
effect  that  these  objections  were  well  taken,  and  that  the  title 
of  John  Townsend  did  not  pass  by  virtue  of  the  administra- 
tor's sale. 

The  whole  case  turns  upon  the  validity  of  the  proceedings 
of  the  probate  court  under  the  act  relating  to  the  estates  of 
deceased  persons,  passed  May  1,  1851:  Acts  1851,  p.  448. 

It  appears  that  SchaUenberger,  acting  as  administrator,  pre- 
sented a  petition  to  the  probate  court  on  the  26th  of  Novem- 
ber, 1851,  prajdng  that  an  order  might  be  granted  directing 
all  persons  interested  in  Townsend's  estate  to  appear  before 
the  probate  judge  at  the  next  term  of  the  court  to  be  held  on 
the  fourth  Monday  of  December  then  next  ensuing,  to  show 
cause  why  an  order  should  not  be  granted  to  sell  real  estate 
for  the  payment  of  debts.  The  court  on  the  same  day  made 
an  order  directing  that  public  notice  should  be  given  in  the 
San  Jos^  Weekly  Visitor,  in  pursuance  of  law,  to  all  persons 
interested  in  said  estate  to  appear  at  the  court-house  in  the 
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city  of  San  Jos^  on  the  fourth  Monday  of  December,  1851, 
and  show  cause  why  the  prayer  of  the  petitioner  should  not 
be  granted.  Under  tlie  probate  act  of  1851,  section  157,  it 
was  necessary  to  publish  this  order  in  the  paper  named  for 
fom*  successive  weeks  at  least.  It  appears,  however,  that  the 
notice  was  published  in  that  paper  for  three  weeks  only, — the 
fourth  publication  was  in  the  California  Courier,  published  in 
the  city  of  San  Francisco.  The  order  was  not  complied  with, 
for  the  reason  that  the  Visitor  was  discontinued  at  the  third 
publication.  The  discontinuance  of  the  paper,  however,  did 
not  annul  the  order,  nor  turn  the  question  of  publication,  or 
of  further  publication,  over  to  the  discretion  of  the  adminis- 
trator. Section  157  of  the  act  of  1851  contemplates  a  publica- 
tion of  four  weeks  in  a  newspaper  designated  by  the  court| 
and  such  publication  could  not  be  dispensed  with  except  in 
the  event  of  personal  service,  or  of  written  assent  to  the  sale 
of  all  persons  interested  in  the  estate. 

Again:  the  interval  between  the  date  of  the  order  and  the 
day  fixed  for  the  hearing  of  the  petition  was  only  twenty-six 
days,  and  it  was  therefore  impossible  that  the  order  could  be 
published  for  "  at  least  four  successive  weeks "  before  the 
hearing,  as  required  by  section  157  of  the  act;  and  the  order 
was  void  from  the  beginning  for  that  reason. 

As  already  suggested,  Schallenberger  was  appointed  guar- 
dian of  the  plaintiff — then  two  or  three  years  old — at  the 
same  time  he  was  appointed  administrator,  viz.:  January  11, 
1851.  On  this  state  of  facts,  it  is  claimed  for  the  appellants 
that  Schallenberger  was  notified  as  guardian  of  what  he  was 
attempting  to  do  as  administrator,  and  that  therefore  the 
ward  must  be  considered  to  have  been  made  a  i)arty  to  tlie 
proceeding. 

Schallenberger  united  in  himself  the  capacities  of  adminis- 
trator and  guardian,  and  the  two,  so  far  as  general  uses  were 
concerned,  were  not  necessarily  incompatible.  But  in  a  spe- 
cial proceeding  set  on  foot  by  Schallenberger  as  administrator 
against  his  ward,  and  for  the  distinctive  purpose  of  divesting 
the  ward  of  his  title  as  heir,  Schallenberger  could  not  repre- 
sent the  ward.  It  was  considered  in  Schneider  v.  McFarland^ 
2  N.  Y.  459,  that  "  proceedings  for  the  sale  of  real  estate  are 
hostile  to  the  heirs,  and  that  the  surrogate  must  have  juris- 
diction of  the  person  as  well  as  of  the  subject-matter,  in  the 
manner  provided  by  statute,  or  the  sale  will  be  void."  It  was 
the  duty  of  Schallenberger,  as  the  representative  of  Town- 
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flend's  estate,  to  procure  the  order  of  sale  for  which  he  had 
applied,  if  the  interests  of  the  estate  required  it,  without  ref- 
erence to  the  interests  of  the  heir  as  such.  Schallenberger 
could  not  represent  both  sides  of  the  record  at  the  same  time. 
The  minor  heir,  then,  having  no  guardian  quoad  the  petition, 
it  became  the  duty  of  the  court,  before  proceeding  to  act,  ^to 
appoint  some  disinterested  person  his  guardian  for  the  sole 
purpose  of  appearing  for  him  and  taking  care  of  his  interests'': 
Probate  Act,  sec.  159.  No  such  guardian  ad  litem  was  ap» 
pointed.  It  appears,  to  be  sure,  that  on  the  twenty-fifth  day 
of  August,  1851,  three  months  before  the  petition  for  leave  to 
sell  real  estate  was  filed,  three  members  of  a  certain  law  firm 
were  appointed  ''  attorneys  for  absent  and  minor  heirs."  The 
probate  court  had  no  authority  to  make  this  appointment. 
Under  the  act  of  1851  a  guardian  was  to  be  appointed  for 
minor  heirs  on  issues  affecting  their  interests  as  such  iseues 
should  arise;  and  section  157  requires  that  when  there  is  a 
petition  for  leave  to  sell  real  estate,  and  there  are  minor  heirs 
with  no  general  guardian,  that  a  guardian — not  an  attor- 
ney— shall  be  appointed  to  represent  them  before  the  petition 
shall  have  been  acted  on;  and  that  the  guardian  shall  be 
appointed  for  the  sole  purpose  of  taking  care  of  the  interests 
of  the  minors  in  that  particular  proceeding.  The  object  of 
these  provisions  was  to  secure  attention  and  fidelity  on  the 
part  of  the  guardian,  by  limiting  his  authority  to  a  single 
issue. 

tt  is  further  urged  for  the  appellant,  that  it  will  be  presumed 
that  a  guardian  was  regularly  appointed  to  represent  the  plain- 
tiff  on  the  ground  of  the  defectiveness  of  the  probate  record; 
that  such  regular  appointment  is  assumed  in  the  record;  and 
on  the  strength  of  the  fact  that  certain  persons  appear  as  act- 
ing for  the  infant  and  absent  heirs.  Reliance  is  placed  here 
upon  the  decision  in  In  the  Matter  of  the  Will  of  Warfieldy  22 
Cal.  61.  But  that  case  and  the  case  at  bar  are  unlike  in  their 
circumstances.  There  was  here  no  dispersion  of  records  and 
files  the  existence  of  which  was  proved;  nor  were  there  any 
abbreviated  entries  bearing  upon  the  proceedings  had  on  the 
administrator's  petition  hinting  at  transactions  not  recorded 
with  all  their  circumstances,  or  not  recorded  at  all.  On  the 
contrary,  the  record,  proceeding  in  chronological  order  and 
hinting  at  nothing,  purports  to  contain  a  full  and  detailed 
statement  of  everything  that  transpired  in  the  course  of  the 
proceedings  on  the  petition  for  leave.    The  record  was  pro- 
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duced  at  the  trial,  and  ehowing,  as  it  did,  what  was  done  in 
the  matter  of  appointing  an  attorney  to  take  care  of  the  plain- 
tiff's interests,  there  is  no  room  left  for  presuming  that  any- 
thing more  was  done  than  what  the  record  recites,  nor  anything 
less,  nor  anjrthing  different.  So  to  presume  would  be  to  pre- 
sume against  the  record,  and  not  to  supply  defective  state- 
ments therein  by  reasoning  from  indicia  which  the  record 
itself  supplies.  It  is  true  that  in  the  order  of  the  court  made 
on  the  23d  of  December,  1851,  giving  the  leave  asked  for  in 
the  administrator's  petition,  a  document  is  referred  to  as  on 
file,  called  "A  statement  of  the  attorney  for  the  infant  and 
absent  heirs  of  said  estate,  heretofore  appointed  by  this  court"; 
but  we  cannot  accede  to  the  appellant's  claim  that  this  refer- 
ence must  be  regarded  as  establishing  that  even  an  attorney, 
and  much  less  a  guardian,  was  appointed  under  section  157 
of  the  probate  act  to  represent  the  plaintiff;  for  the  statement 
referred  to  is  produced  in  the  record,  and  it  appears  on  its  face 
that  the  '^attorney"  was  a  member  of  the  law  partnership  ap- 
pointed three  months  in  advance  of  the  filing  of  the  petition 
to  the  impossible  position  of  attorney  at  large  of  absent  and 
minor  heirs. 

Again:  the  defendants  insist  that  the  sale,  having  been  con- 
firmed by  the  probate  court,  cannot  be  collaterally  attacked  in 
this  action,  but  that,  as  against  the  plaintiff,  the  confirmation 
is  conclusive  that  the  court  had  jurisdiction  of  both  subject- 
matter  and  parties.  But  if  the  order  of  sale  was  coram  non 
judice,  then  the  ^^  sale  "  was  no  sale,  and  it  could  not  be  made 
valid  and  binding  by  any  number  of  so-called  confirmations. 
The  sale  being  void,  there  was  no  subject-matter  upon  which 
the  order  of  confirmation  could  act.  If  the  court  had  no  juris- 
diction to  order  the  sale,  it  had  none  to  confirm  it.  Where 
there  is  no  power  to  render  a  judgment  or  to  make  an  order, 
there  can  be  none  to  confirm  or  execute  it;  or  none,  at  least, 
without  the  help  of  legislation:  Gregory  v.  Taber^  19  Cal.  410 
[79  Am.  Dec.  219];  Haynes  v.  Meek,  20  Cal.  317.  But  the 
order  of  confirmation  here  is  especially  infelicitous  in  contain- 
ing a  recital  to  the  effect  that  the  original  order  to  show  cause 
why  a  sale  of  real  estate  should  not  be  adjudged,  '*  having 
been  duly  advertised  three  weeks,  according  to  law,  the  ad- 
ministrator proceeded  to  sell,"  etc.  By  section  173  of  the 
probate  act,  as  already  shown,  it  is  provided  that  ^'  before  any 
order  is  entered  confirming  the  sale,  it  shall  be  proved  to  the 
satisfaction  of  the  court  that  notice  was  given  of  the  sale  as 
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herein  described,  and  the  order  of  confirmation  shall  state 
that  such  proof  was  made."  The  order  made  here  contains 
no  such  general  statement,  and  the  one  which  it  does  contain 
shows  a£Srmatively  that  the  statute  rule  was  violated. 

It  is  further  claimed  for  the  appellants  that  the  ^'respond- 
ent,  although  an  infant,  having  received  the  purchase-money 
paid  at  the  probate  sale  of  the  land  in  question  upon  a  judi- 
cial accounting  with  the  administrator,  is  estopped  from  main- 
taining this  action."  The  objection  proceeds  upon  a  clear 
mistake  of  fact.  The  parties  to  the  judicial  accounting  re- 
ferred to  were  Schallenberger  and  the  estate  he  represented; 
and  the  only  questions  involved  therein  were  as  to  receipts 
and  disbursements  by  the  former  as  administrator.  Schallen- 
berger charged  himself  with  the  money  received  on  the  sale  of 
real  estate,  and  the  balance  found  was  for,  instead  of  againstp 
him.  The  plaintiff  received  no  money  from  Schallenberger 
on  that  occasion  nor  any  other. 

As  we  find  no  error  in  the  record,  we  caimot  reverse  the 
judgment  and  order  a  new  trial  on  the  ground  that  the  de- 
fendant is  or  may  be  within  the  beneficial  oi>eration  of  the  act 
of  1866,  whereby  probate  sales  of  a  certain  class  are  ratified 
and  confirmed.  That  act  was  passed  since  the  judgment  in 
this  case  was  rendered,  and  it  must  now  be  made  the  basis  of 
an  original  proceeding  in  equity,  if  the  defendants  would 
claim  the  benefit  of  its  provisions:  Rann  v.  Bejfnclds^  18  CaL 
275;  Graham  on  New  Trial,  tit.  Equity. 

Judgment  affirmed.  


Adionistbatob's  Sals  Obbxbxd  ahd  OoaniBKiD  mataovr  Psoi 
Nonci  TO  Hxix  is  void  and  ooUaterally  attackable:  CKtbt  t.  Shaw^  S4  Am. 
Deo.  737,  and  note  739;  Morrta  v.  ffogk,  87  Id.  243,  and  note  246;  SchneUr. 
CfUy  qf  Cliieago,  87  Id.  804,  and  note  314;  see  WUken  t.  Pottsmm,  86  Id. 
643;  nor  are  minor  heira  estopped  from  asaerting  title  to  bmda  of  their  ant- 
oestor,  sold  by  an  administrator  nnder  a  Toid  order,  by  the  mere  fact  thai 
their  gnardian  received  a  portion  of  the  proceeds  of  the  sale  and  implied  it 
to  their  nse,  where  it  is  apparent^  from  their  nonage,  ignorance,  and  positiop, 
that  they  knew  nothing  of  the  proceedings  of  the  administrator,  and  their 
guardian  never  made  any  settlement  with  them  of  his  tmst:  S^kmU  ▼.  CU§ 
1^  Chkago^  wprcL 

Obdxs  of  Salb  I£ai>b  bt  Pbobatb  Coasr  WmoH  hab  Aoquibbd  Jubo- 
DIOTION  cannot  be  collaterally  attacked:  Boyd  t.  Blodbnon,  87  Am.  Dec 
146,  and  note  163;  WUhen  t.  PaUenon^  86  Id.  643.  If  the  record  is  sflent^ 
the  jnrisdiotional  &Mts  may  be  presomed  to  have  existed,  otherwise  noti 
WUhen  r,  PaUemm,  Mpra,  and  note  663w 

CknniT  MAT  AoQuiBB  JuBismonoN  of  PABrm  lo  as  to  Okdbl  Sau  el 
decedent's  estate  by  personal  serrice  of  notice  or  hy  pnblicatkmt  Msen  ▼. 
BoU,  81  Am.  Dec  219. 
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WuEKs  Order  op  Salb  of  Decedent's  Estate  Directs  Six  Weeks* 
Notice  of  the  sale  to  be  given,  a  shorter  notice  will  render  the  sale  invalid: 
RfynoUU  v.  Wilson,  60  Am.  Dec.  753;  Oibaon  v.  RoU,  83  Id.  181.  But  see 
Bland  v.  MunetuUr,  57  Id.  1G2. 

APrOINTlI£2VT  Or'GUAEDIAN    TO    APPEAR    FOR    AND    IUpRESXNT    InFAN*^ 

HsiRS  on  an  applioatioii  to  sell  real  estate  is  jurisdictional.  If  sach  appoint- 
ment is  not  made,  the  order  of  sale  is  void:  Bloom  v.  Burdkk,  .37  Am.  Dec. 
299,  and  note  909.  See  also  Gmtdp  v.  HaO,  87  Id.  217,  and  note  223;  note  to 
Oibmm  V.  RoU^  83  Id.  183;  S^uaH  v.  Allen,  76  Id.  55a  The  principal  case  is 
eited  to  the  point  that  a  sale  of  a  decedent's  real  estate  to  pay  debts  by  vir- 
tae  of  an  order  of  the  probate  court,  under  the  Oregon  statute,  is  void  as  to 
an  infant  heir  not  made  a  party  to  the  proceeding,  and  for  whom  no  guardian 
was  appointed.  Such  prooeedings  are  hostile  to  the  heirs,  who  are  necessary 
parties,  and  the  probata  oonrt  must  have  jurisdiction  of  the  persons  as  well 
as  the  subject-matter,  in  the  manner  provided  for  in  the  statute,  or  the  sale 
wiU  be  void:  I^ake  v.  KeOogg,  3  Or.  507. 

Rial  Estatb  of  Dtckasbd  PiBsoir  oas  bb  Sold  so  as  to  Pass  Titlb 
only  in  the  mode  provided  by  law:  Jatte$  v.  Throdtmortont  57  CaL  387,  dting 
the  prinoipal 
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OoimucT  Ertbbbd  into  bt  Pbbsxdbnt  of  Corporation  is  Binding  upon 
the  corporation^  and  not  ultra  vbrta  and  void,  though  the  power  to  make 
contracts  is  vestei  in  the  board  of  directors,  if  the  evidence  sufficiently 
establishes  a  ratification  by  the  directors  tn  ^paia  of  the  president's  act. 

OrBN  and  Notorious  Ezeroisb  bt  President  of  Corporation  of  Power 
TO  Entbb  into  Contract,  which  power  is  vested  in  the  board  of  direc- 
ton,  n^y  be  regarded  as  presupposing  an  authority  delegated  by  the 
board  of  directors,  in  some  form  accredited  by  law,  to  the  president,  for 
the  purpose. 

Ton  OF  Board  of  Directors  of  Corporation  mat  bb  Prbsumbd  from 
ITS  Acts,  though  the  record  is  silent^  as  the  same  presumptions  apply  to 
eorporationa  as  to  private  persons,  and  consequently,  though  the  recorda 
of  the  defendant  may  have  been  an  entire  blank  as  to  any  corporate  ac- 
tion of  the  board  of  directors  respecting  the  employment  of  the  plaintiff, 
or  as  to  the  services  performed  by  the  plaintiff  for  the  company,  it  does 
not  follow  that  the  board  did  not  pass  a  vote  authorizing  the  president  ta 
make  the  contract. 

Provision  that  No  Contract  shall  bb  Binding  on  Railroad  Corpo- 
ration unless  Made  in  Writino,  contained  in  an  act  concerning  the^ 
incorporation  of  railroad  companies,  properly  interpreted,  relates  to  ex- 
ecutory contracts,  and  is  not,  when  considered  in  conjunction  with  the 
other  provisions  of  the  statute  and  in  view  of  the  objects  of  the  corpo- 
ration, to  be  read  as  exempting  the  company  from  liability  in  all  cases- 
founded  in  contract  not  in  writing. 

Wkbrb  Statutb  Providbs  that  No  Contract  shall  bb  Binding  upon 
Railroad  Corporation  unless  made  in  writing,  if  one  of  the  oontraot- 
ing  parties  has  completely  performed  his  part  of  an  oral  contract^  and 
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thereby  rendered  to  the  other  the  considenttion  stipulated,  the  partj 
having  received  the  consideration  promised  cannot  be  permitted  to  escape 
liability  on  the  naked  letter  of  the  statute,  for  the  meaning  of  the  law 
is  not  such  as  to  afford  immunity  from  liability  in  such  a  case.  It  may 
be,  however,  that  while  such  contract  remains  executory  on  both  ndet 
an  action  could  not  be  maintained  by  either  party  to  enforce  it. 

CNuAvra  ov  Act  Dbolarino  No  Contbact  with  Railboad  CoBPOBATStm 
to  be  binding  unless  made  in  writing  does  not  render  void  oral  oootnoli^ 
such  as  the  employment  of  attoniajs  to  defend  aa  aotba  agaioik 
the  company.  Such  oontraots  are  voidable  so  long  as  nnazaeatod  on 
both  sides;  but  when  executed  by  <Hie  of  the  parties  by  complete  per- 
formaaoe,  the  other  becomes  liable,  and  must  render  the  consideration 
■tipnlated  in  advance,  or  a  reasonable  compensation,  to  be  asoertained  as 
a  matter  of  facti  if  not  fixed  and  agreed  upon  by  the  parties  themselves 
This  doctrine  is  in  perfect  accord  with  the  true  intent  and  m«%«t>iTig  of 
the  act|  which  places  the  corporation  acting  within  the  acc^e  of  its 
powers  upon  the  same  footing  as  natural  persons. 

SKFLOTiaNT  OF  Attobioets  TO  Devend  Sutt  AOAiHsr  Bailboad  Cob- 
roBATioir  is  a  contract  which  the  corporation  by  its  duly  constituted 
agents  has  the  capacity  to  make. 

When  Modk  ot  Exxboising  its  Powxb  a  Pbbsobibxd  to  Cobpobatioh 
by  the  law  of  its  being,  it  results  necessarily  that  such  mode  must  be 
observed  in  order  to  render  its  acts  binding;  but  when  by  its  organio 
law  it  is  declared  in  general  tenns  that  its  proper  offioers  shall  for  and 
in  behalf  of  it  manage  its  affiurs,  and  make  and  execute  all  contracts  in 
any  manner  which  they  may  deem  proper,  it  cannot  be  held  that  the 
corporate  powers  existing  must  be  exercised  in  any  particular  mode; 
and  therefore,  mode  in  such  caae  is  not  the  measure  of  corporate  power. 

Action  by  Frank  M.  Pixley,  G.  Frank  Smith,  and  William 
Hale,  late  partners  in  the  practice  of  the  law  under  the  firm 
name  of  Pixley,  Smith,  and  Hale,  against  the  Western  Pacific 
Railroad  Company,  for  the  value  of  work,  labor,  and  services 
performed  by  the  plaintiffs  for  the  defendant.  On  the  twenty- 
third  day  of  May,  1863,  an  action  entitled  Wheeler  N.  French 
V.  Henry  F.  Teschemaker  et  ale.  was  instituted  by  French  against 
the  corporations  entitled  the  Central  Pacific  Railroad  of  Cali- 
fornia and  the  Western  Pacific  Railroad  Company;  and  on  the 
eleventh  day  of  June,  1863,  Timothy  Dame,  the  president  of 
the  latter  company,  made  an  oral  contract  with  the  plaintifb 
to  defend  that  action  for  the  defendant,  and  paid  them  five 
hundred  dollars  retainer.  The  plaintiffs  conducted  the  de- 
fense of  the  action  to  its  conclusion,  and  as  the  fruit  of  the 
litigation,  the  defendant  ultimately  received  into  its  treasury 
two  hundred  and  fifty  thousand  dollars  in  San  Francisco 
bonds.  Verdict  and  judgment  for  the  plaintiffs,  and  the  de- 
fandant  appealed.    In  other  respectSi  the  opinion  states  the 
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PcUtersafij  WaUacey  and  Stow^  for  the  appellant. 
T,  L  Bergin^  for  the  respondents. 

By  Court,  Curbey,  C.  J.  Action  for  work,  labor,  and  ser- 
vices rendered  by  the  plaintiffs  as  attorneys  and  coonselors  at 
law  for  the  defendant,  a  corporation  duly  organized  and  con- 
stituted under  the  act  of  the  legislature,  entitled  ''An  act  to 
provide  for  the  incorporation  of  railroad  companies  and  the 
management  of  the  affairs  thereof,  and  other  matters  relating 
thereto,"  passed  on  the  20th  of  May,  1861,  and  of  the  several 
acts  supplementary  thereto  and  amendatory  thereof.  The  cor- 
poration was  organized  in  December,  1862,  and  the  plaintiffs 
were  employed  in  June,  1863,  by  the  president  of  the  railroad 
company,  and  thereafter  they  rendered  and  performed  labor 
and  services  in  and  about  the  business  of  the  company  in  ful- 
fillment of  their  obligation  under  their  employment.  While 
the  plaintiffs  were  engaged  in  the  defendant's  service,  the  pres- 
ident of  the  company  had  frequent  interviews  with  them  in  re- 
spect to  the  business  which  they  were  managing,  and  during 
the  same  time  the  directors  and  officers  of  the  company,  who 
knew  of  the  employment  of  the  plaintiffs  and  of  their  attend- 
ing to  the  business  of  the  company,  advised  with  them  respect- 
ing such  business.  It  was  proved  on  the  trial  that  the  services 
rendered  by  the  plaintiffs  were  worth  five  thousand  five  hun- 
dred dollars,  for  which  sum,  less  five  hundred  dollars,  before 
then  paid,  the  jury  rendered  a  verdict  in  their  favor,  on  which 
judgment  was  entered. 

The  books  and  records  of  the  corporation  were  produced  on 
the  trial,  but  it  did  not  appear  there&om  that  any  corporate 
action  had  been  taken  by  the  board  of  directors,  assembled  or 
otherwise,  concerning  any  employment  of  the  plaintiffs  as  at- 
torneys for  the  corporation;  nor  that  there  was  such  an  action 
as  French  v.  Teschemaher^  24  Cal.  518,  in  and  about  which  the 
work,  labor,  and  services  mentioned  were  rendered  and  per- 
formed; nor  did  it  api)ear  on  the  trial  that  at  any  meeting  of 
the  board  of  directors  any  mention  was  made  of  the  action  of 
French  v.  Tedchemdketj  9upray  or  of  the  employment  of  the 
plaintiffs  therein. 

The  evidence  offered  in  behalf  of  the  plaintiffs  was  objected 
to  as  incompetent,  and  the  reason  assigned  in  support  of  the 
objection,  when  made,  was,  that  the  evidence  of  the  employ- 
ment was  not  in  writing;  that  such  employment  was  not  au- 
thorized by  the  by-laws  of  the  corporation,  nor  by  resolution 
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of  the  board  of  directora.  The  objection  in  all  the  forms  made 
was  ovemiledi  and  exceptions  to  the  action  of  the  court  thereoo 
duly  taken  by  the  defendant 

The  third  section  of  the  act  of  1861  (Laws  1861,  p.  609), 
under  which  the  corporation  was  organised,  declares  that  sucli 
corporation  ''shall  be  capable  in  law  to  make  all  contracts, 
acquire  real  and  personal  property,  purchase,  hold,  and  con- 
vey any  and  all  real  and  personal  property  whatever  neces- 
sary for  the  construction,  completion,  and  maintenance  of 
such  railroad,  and  for  the  erection  of  all  necessary  buildings 
and  yards  or  places  and  appurtenances  for  the  use  of  the 
same,  and  be  capable  of  suing  and  being  sued,  and  have  a 
common  or  corporate  seal,  and  make  and  alter  the  same  at 
pleasure,  and  generally  to  possess  all  the  powers  and  privi- 
leges for  the  purpose  of  carrying  on  the  business  of  the  cor- 
poration that  private  individuals  and  natural  persons  now 
enjoy."  The  ninth  section  of  the  act  provides  that  the  direc- 
tors of  any  railroad  company  incorporated  under  any  law  of 
the  state  in  force  "shall,  for  and  on  behalf  of  such  company, 
manage  the  affairs  thereof,  make  and  execute  contracts  of 
whatever  nature  or  kind,  fully  and  completely  to  carry  out 
the  objects  and  purposes  of  such  corporation,  in  any  such 
way  and  manner  as  they  may  think  proi)er,  and  exercise 
generally  the  corporate  powers  of  such  company;  and  such 
directors  shall  also  have  full  power  to  make  such  by-laws  as 
they  may  think  proper,  and  alter  the  same  from  time  to  time 
for  the  transfer  of  the  stock  and  the  management  of  the  prop- 
erty and  business  of  the  company  of  every  description  what- 
ever within  the  objects  and  purposes  of  such  company,  and 
for  prescribing  the  duties  of  officers,  artificers,  and  employees 
of  said  company,  and  for  the  appointment  of  all  officers,  and 
all  else  that  by  them  may  be  deemed  needful  and  proper 
within  the  scope  and  power  of  said  company,  provided  that 
such  by-laws  shall  be  approved  by  the  stockholders,  and  shall 
not  be  inconsistent  or  in  conflict  with  the  laws  of  this  state  or 
with  the  articles  of  association." 

The  tenth  section  of  the  act  reads  as  follows:  "The  direc- 
tors shall  also  cause  to  be  kept  a  book  to  be  called  'record  of 
corporation  debts,'  in  which  the  secretary  shall  record  all 
written  contracts  of  the  directors,  and  a  succinct  statement  of 
the  debts  of  the  company,  the  amount  thereof,  and  with  whom 
made,  which  book  shall  at  all  times  be  open  to  the  inspection 
of  any  stockholder  or  party  in  interest    When  any  contract 
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or  debt  shall  be  paid  or  discharged,  the  secretary  shall  make 
a  memorandum  thereof  in  the  margin,  or  in  some  convenient 
place  in  the  record,  where  the  same  is  recorded.  No  contract 
shall  be  binding  upon  the  company  unless  made  in  writing." 

The  defendant  offered  to  prove  that  at  the  time  the  plain- 
tiffs were  employed  by  the  president  of  the  company,  as  be- 
fore stated,  there  was,  and  since  then  to  the  time  of  the  trial 
had  remained,  in  force  certain  by-laws  of  said  corporation, 
duly  adopted  and  upon  its  records,  one  of  which  is  in 
the  following  words:  "No  contract  shall  be  binding  on  the 
company  unless  previously  sanctioned  and  ordered  by  the 
board  of  directors;  and  all  contracts  made  by  the  board  of 
directors,  or  any  officer,  agent,  or  employee  of  the  company, 
shall  be  subject  to  and  shall  contain  the  express  stipulation 
that  no  stockholder  shall  be  individually  or  personally  liable 
or  bound  for  the  debts  of  the  company  beyond  or  exceeding 
the  actual  amount  of  stock  by  him  subscribed  or  held,  and 
all  contracts  not  containing  or  subject  to  such  stipulation 
shall  be  void;  and  neither  the  board  of  directors,  nor  any  offi- 
cer, agent,  or  employee  of  the  company,  nor  any  other  person, 
shall  have  the  power  or  authority  to  bind  the  company  or  the 
stockholders  by  any  contract  or  agreement,  unless  the  same 
shall  contain  such  stipulation." 

The  plaintiffs  objected  to  the  evidence  so  offered,  on  various 
grounds,  and  the  objection  was  sustained,  and  the  defendant 
duly  excepted. 

After  verdict  and  judgment,  the  defendant  made  an  applica- 
tion for  a  new  trial,  which  proved  ineffectual,  and  thereupon 
appealed.  The  reid,  and  |n  fact  the  only,  question  which  ex- 
ists in  the  case  is,  whether  the  corporation — the  Western  Pa- 
cific Railroad  Company — could  be  made  liable  on  any  contract 
entered  into  by  the  proper  officers  of  the  company,  unless  the 
same  was  reduced  in  some  form  to  writing. 

By  the  third  section  of  the  act  of  1861,  as  we  have  already 
seen,  the  corporation  possessed,  at  the  time  the  president  of  the 
company  employed  the  plaintiffs,  all  the  powers  and  privileges 
for  the  purpose  of  carrying  on  the  business  of  the  corporation 
that  private  individuals  and  natural  persons  had.  The  power 
to  make  and  execute  contracts  the  ^ct  has  committed  to  the 
directors  of  the  corporation,  and  declared,  among  other  things, 
that  "  no  contract  shall  be  binding  upon  the  company  unless 
made  in  writing."  But  notwithstanding  the  power  to  make 
and  execute  contracts  has  been  vested  in  the  board  of  direc- 
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ton,  we  do  not  understand  the  objection  of  the  defendant  to 
be  that  the  contract  in  the  first  instance  entered  into  by  the 
president  of  the  company  with  the  plaintiffs  was  vltra  vires^ 
and  therefore  void.  We  presume  the  defendant  has  forebome 
any  such  objection,  because  the  evidence  sufficiently  estab- 
lished a  ratification  by  the  directors  in  pais  of  what  the  presi- 
dent had  done,  or  that  the  open  and  notorious  exercise  of  the 
power  to  enter  into  this  contract  must  be  regarded  as  presup- 
posing any  authority  delegated  by  the  board  of  directors,  in 
some  form  accredited  by  law,  to  the  president  of  the  company 
for  the  purpose:  United  States  v.  Dandridgey  12  Wheat.  70; 
Oleott  V.  Tioga  R.  R,  Co.,  27  N.  Y.  558,  559;  Hoyt  v.  Thomjh 
mm,  19  Id.  215,  216;  Argenti  v.  San  Francisco,  16  Gal.  265, 
266;  Bank  of  KerUucky  y.  Schuylkill  Bank,  1  Pars.  Ga&  250, 
251. 

In  Bank  of  Kentucky  v.  Schuylkill  Bank,  supra,  the  court  said: 
^  The  artificial  technicalities  which  in  the  earlier  periods  of 
the  common  law  clogged  corporations  in  entering  into  contracts, 
and  embarrassed  individuals  in  asserting  them  against  these 
bodies,  have  given  away  before  the  advance  of  modem  neces- 
sities and  intelligence,  so  that  few  differences  now  exist  in  the 
media  of  proof  in  establishing  a  contract  against  a  corporation, 
made  in  accordance  with  its  charter,  and  a  natural  person.  It 
16  now  firmly  established  that  a  corporation  may  be  boimd  by 
a  promise,  express  or  implied,  resulting  from  the  acts  of  its  au- 
thorized agents,  although  such  authority  be  only  by  virtue  of 
a  corporate  vote,  unaccompanied  with  the  corporate  seal.  By 
the  general  rules  of  evidence,  presumptions  are  continually 
made  in  cases  of  private  persons,  of  acts  even  of  the  most 
solemn  nature,  when  these  acts  are  the  natural  results  or 
necessary  accompaniment  of  other  circumstances.  The  same 
presumptions  are  applicable  to  corporations.  Acts  of  corpora- 
tions which  presuppose  the  existence  of  other  acts  to  make 
them  legally  operative  are  presumptive  proof  of  the  latter. 
In  short,  the  acts  of  artificial  persons  afford  the  same  pre- 
sumptions as  the  acts  of  natural  persons.  Each  affords 
presumptions  from  acts  done  of  what  must  have  preceded 
them.  A  vote  of  a  corporation  may  be  presumed  from  other  acts, 
though  there  is  no  proof  of  such  vote  on  the  corporate  record; 
for  the  omission  of  the  corporation  to  record  its  own  doings 
cannot  prejudice  the  rights  of  a  party  reljdng  upon  the  good 
laith  of  an  actual  vote  of  the  corporation."  The  principles 
here  laid  down  are  also  ably  and  elaborately  discussed  by  Mr 


Oct.  1867.  J     PiXLBY  V.  Western  Pacitic  R.  R.  Co.  62* 

Justice  Story  in  his  opinion  in  Uviitd  States  v.  Dandndge,  IS 
Wheat.  70. 

The  statement  on  motion  for  a  new  trial  showa  that  '*  on 
production  of  the  books  of  the  entire  records  and  the  exami- 
nation thereof,  it  did  not  ajxpear  thereby  that  any  corporate 
action  had  been  taken  by  the  board  of  directors,  assembled  or 
oiherwise,  conceming  any  employment  of  the  plain tifis  as  attor- 
neys for  the  corporation  in  said  action  of  French  y.  Tesehemaker^ 
24  CaL  518,  and  it  did  not  appear  by  the  said  records  in  any 
wise,  and  it  did  not  appear  on  the  trial  in  any  wise,  that  at  any 
meeting  or  assembly  of  said  board  of  directors  any  mention 
was  made  in  any  wise  of  said  action  of  French  y.  Tescheftiaker^ 
9ttpra,  or  of  the  employment  of  plaintiffs  therein."  Thoagh 
the  records  of  the  cerporation  may  haye  been  an  entire  blank 
as  to  any  corporate  action  of  the  board  of  directors  respecting 
the  employment  of  the  plaintiffs,  and  though  no  evidence  was 
produced  at  the  trial  of  any  particular  mention  of  the  case 
named  or  of  the  employment  of  the  plaintiffs,  it  does  nd 
therefore  follow  that  the  board  did  not  pass  a  yote  authorizing 
the  president  to  make  the  contract;  for,  as  said  by  the  court 
in  Bank  of  Kentucky  y.  Schuylkill  Bank,  1  Pars.  Cas.  250,  ^  a 
vote  of  a  corporation  may  be  presumed  from  other  acts,  though 
there  is  no  proof  of  such  yote  on  the  corporate  record." 

Returning  to  the  objection  made  by  the  defendant  to  the 
contract  entered  into  by  the  company  by  its  president  with 
the  plaintiffs,  we  find  that  it  relates  entirely  to  the  mode  and 
manner  of  contracting,  which  it  is  claimed  for  the  defendant 
is  in  effect  prescribed  by  the  statute,  negatiyely  if  not  afiirm- 
atiyely,  by  the  immunity  contained  in  the  clause,  "No  con- 
tract shall  be  binding  on  the  company  unless  made  in  writing.** 
These  words,  in  their  largest  import,  are  broad  enough  to  em- 
brace every  species  of  contract,  and  to  require,  in  the  most; 
exhaustive  sense,  every  agreement  or  undertaking  on  the  part 
of  the  company  to  be  in  writing  in  order  to  be  of  any  binding 
obligation.  But  is  it  necessary  to  give  to  the  language  of  the 
statute  a  scope  so  comprehensive,  when  to  do  so  would  involve 
results  of  extreme  inconvenience,  not  only  to  individuals  deal- 
ing with  the  company,  but  to  the  company  itself?  The  words 
of  the  statute  relied  on  by  the  defendant  in  bar  of  the  plaintiffs' 
right  to  recover,  properly  interpreted,  relate  to  executory  con- 
tracts. In  our  judgment,  they  are  not,  when  considered  in 
conjunction  with  the  other  provisions  of  the  statute,  and  in  view 
of  the  objects  of  the  corporation,  to  be  read  as  exempting  the 
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company  from  liability  in  all  cases  founded  in  contract  not  in 
writing.  It  may  be  that  while  such  contract  remains  executory 
on  both  sides,  an  action  could  not  be  maintained  by  either 
party  to  enforce  it;  but  where  one  of  the  contracting  parties 
has  completely  performed  it  on  his  part,  and  thereby  rendered 
to  the  other  the  consideration  stipulated,  the  party  having 
received  the  consideration  promised  cannot  be  permitted  to 
escape  liability  on  the  naked  letter  of  the  statute,  because  the 
meaning  of  the  law  is  not  such  as  to  afford  immunity  from. 
liability  in  such  a  case. 

To  give  the  statute  the  construction  which  the  defendant 
insists  upon  would  be  to  hold  that  the  company  could  not  be 
compelled  to  answer  for  any  breach  of  a  verbal  contract  to 
transport  over  its  road  and  deliver  at  an  appointed  destination 
goods  intrusted  to  it  for  the  purpose,  for  a  consideration  paid; 
or  for  a  breach  of  a  like  contract  to  safely  carry  a  passenger  to 
a  place  designated,  for  a  consideration  completely  performed 
on  his  part.  On  the  other  hand,  such  construction  would  be 
to  hold  that  the  company  could  not  recover  for  the  carriage  of 
property  or  persons  over  the  road  after  the  service  had  been 
rendered,  unless  the  contract  to  pay  therefor  was  in  writing; 
because  contracts  between  a  railroad  corporation  and  an  indi- 
vidual, as  well  as  between  natural  persons,  must  be  mutual,  or 
else  neither  party  is  bound. 

The  clause  of  the  act  under  consideration  does  not  render 
verbal  contracts  of  the  kind  of  that  on  which  this  action  was 
brought  void.  They  are  voidable  so  long  as  unexecuted  on 
both  sides;  but  when  executed  by  one  of  the  parties  by  com- 
plete performance,  the  other  becomes  liable,  and  must  render 
the  consideration  stipulated  in  advance,  or  a  reasonable  com- 
pensation, to  be  ascertained  as  a  matter  of  fact,  if  not  fixed  and 
agreed  upon  by  the  parties  themselves.  The  doctrine  here 
laid  down  must  be  admitted  to  be  just,  and  we  have  no  doubt 
of  its  perfect  accord  with  the  true  intent  and  meaning  of  the 
act,  which  places  the  corporation  acting  within  the  scope  of  its 
powers  upon  the  same  footing  as  natural  persons.  The  third 
section  of  the  act  declares  such  corporations  capable  of  suing 
and  being  sued,  and  generally  as  possessing  all  the  powers 
and  privileges  for  the  purpose  of  carrying  on  the  business  of 
the  corporation  that  private  iadividuals  and  natural  persons 
ei^oy.  In  illustration  of  the  principle  upon  which  we  have 
endeavored  to  resolve  the  question  considered,  we  may  refer  to 
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ctses  arising  upon  constructions  of  various  provisions  of  the 
statute  of  frauds. 

The  fourth  section  of  chapter  3,  statute  29  Carlos  II.,  pro- 
vides that  no  action  shall  be  brought  to  charge  any  person 
upon  any  agreement  that  is  not  to  be  performed  within  the 
•pace  of  one  year  from  the  making  thereof,  unless  the  agre^ 
ment  upon  which  such  action  shall  be  brought,  or  some  mem» 
orandum  or  note  thereof,  shall  be  in  writing  and  signed  by 
the  party  to  be  charged  therewith,  or  by  some  person  ther^ 
nnto  by  him  lawfully  authorized.  In  Donnetlan  v.  iZ^od,  8 
Bam.  &  Adol.  899,  it  was  decided  that  where  a  contract  within 
the  letter  of  the  statute  had  been  fully  performed  on  one  side> 
the  consideration  of  that  performance,  though  by  the  contract 
not  payable  until  after  the  expiration  of  the  year,  could  be 
recovered  by  action  when  the  stipulated  time  arrived:  Browne 
on  Statute  of  Frauds,  sec.  117;  Lockwood  v.  Barnes,  3  TTill 
(N.  Y.),  130  [38  Am.  Dec.  620].  And  so  a  party  who  hat 
paid  money  in  fulfillment  of  a  verbal  contract  for  an  interest 
in  land,  which  cannot  be  enforced  because  within  the  statute 
of  frauds,  may  recover  back  the  money  so  paid  in  an  action 
for  money  had  and  received,  upon  the  refusal  or  inability  of 
the  other  party  to  the  contract  to  carry  into  execution  the 
contract  on  his  part:  Kidder  v.  Hunt^  1  Pick.  328  [11  Am. 
Dec.  183];  Seymour  v.  BenTiety  14  Mass.  266;  Barickman  v. 
Kuylendally  6  Blackf.  22.  In  like  manner,  one  who  has  ren- 
dered services  in  execution  of  a  verbal  contract,  which  on 
account  of  the  statute  cannot  be  enforced  against  the  other 
party,  can  recover  the  value  of  the  services  upon  a  quantum 
meruit:  Souch  v.  Strawbridge,  2  Com.  B.  813, 814;  Burlingams 
V.  Burlingamey  7  Cow.  94;  King  v.  Broum,  2  Hill,  485;  Browne 
on  Statute  of  Frauds,  sec.  118.  It  would  indeed  be  extremely 
unjust  if  the  law  was  so  construed  as  to  permit  a  party,  aftor 
having  obtained  the  benefit  of  a  contract,  originally  within 
the  statute  of  frauds  or  other  statute  of  like  or  analogous 
nature,  not  only  to  avoid  his  agreement,  binding  him  in  faro 
conseienciMj  but  to  retain  the  consideration  or  benefit  received 
without  rendering  for  it  any  recompense. 

In  the  case  of  Fister  v.  La  Rue,  15  Barb.  323,  it  was  ob- 
jected to  the  recovery  by  the  plaintiff  that  she  was  not  em- 
ployed by  the  corporation  to  render  the  services  for  which  she 
sued,  in  thie  mode  and  manner  prescribed  by  the  statute.  But 
the  court  held  that  in  an  action  brought  upon  an  executed 
contract,  to  recover  for  services  rendered  under  it,  no  proof 
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ihat  the  contract  was  made  on  the  part  of  the  corporation,  in 
the  mode  and  manner  prescribed  by  the  statute,  was  neces- 
sary. The  court  in  further  consideration  of  the  question  said : 
"  It  is  well  settled,  at  least  in  this  country,  that  where  a  per- 
son is  employed  for  a  corporation,  by  one  assuming  to  act  in 
its  behalf,  and  goes  on  and  renders  the  services  according  to 
the  agreement,  with  the  knowledge  of  its  officers,  and  without 
notice  that  the  contract  is  not  recognized  as  valid  and  bind- 
ing, such  corporation  will  be  held  to  have  sanctioned  and 
ratified  the  contract,  and  be  compelled  to  pay  for  the  services 
according  to  the  agreement.  Having  availed  itself  of  the 
services  and  received  the  benefits,  it  is  bound  in  conscience  to 
pay,  and  will  not  be  heard  to  say  that  the  original  agreement 
was  not  made  by  a  person  legally  authorized  to  contract: 
Angell  and  Ames  on  Corporations,  216, 218,  c.  8,  sec.  8.  Where 
the  contract  is  still  executory,  and  nothing  has  been  done 
under  it,  and  the  action  is  to  recover  damages  merely  for  non- 
performance, it  is  for  the  plaintiff  to  show  a  legal  contract 
binding  upon  the  corporation." 

The  case  here  cited  clearly  distinguishes  between  contracts 
executory  and  executed,  recognizing  the  doctrine  that  so  long 
as  a  contract  remains  entirely  executory  the  party  who  seeks 
to  recover  merely  for  non-performance  of  it  by  the  other  must 
show  a  legal  contract  binding  upon  the  corporation. 

In  the  consideration  of  this  case  we  have  proceeded  on  the 
theory  that  the  contract  entered  into  with  the  plaintiffs  was 
one  which  the  corporation  by  its  duly  constituted  agents  had 
the  capacity  to  make.  That  the  corporation  had  such  capa- 
city is  not  attempeed  to  be  controverted,  nor  could  it  be  with 
seeming  plausibility.  The  act  confers  on  the  directors  the 
power  to  make  and  execute  on  behalf  of  the  company  con- 
tracts of  every  nature  and  kind,  ^*  to  carry  out  the  objects  and 
purposes  of  such  corporation,  in  any  such  way  and  manner 
as  they  may  think  proper."  The  act  does  not  in  terms  pro- 
vide what  shall  be  the  mode  or  manner  of  contracting,  unless 
it  be  by  the  clause  declaring  that  '^  no  contract  shaU  be  bind- 
ing upon  the  company  unless  made  in  writing."  This  clause 
is  no  interdiction  to  making  a  contract  otherwise  than  in 
writing.  On  the  contrary,  it  is  fairly  to  be  implied  from  the 
words  employed  that  the  company  is  competent  to  make  con- 
tracts not  in  writing,  which  it  may  perform  if  it  elects  so  to 
do.  Then,  if  the  corporation  may  so  contract,  and  up<m  per- 
formance may  lawfully  demand  the  consideration  therefor. 
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it  follows,  upon  the  principle  of  reciprocity  already  alluded  to, 
that  when  the  company  has  by  the  terms  of  its  contract 
promised  to  pay  for  services  when  performed,  it  cannot  escape 
the  consequences  of  its  contract  after  having  received  the 
consideration  for  its  promise,  but  must  pay  the  consideration 
due,  as  a  natural  person  would  be  bound  to  do  under  the  like 
circumstances. 

In  conclusion,  we  may  remark  that  we  have  not  overlooked 
the  cases  of  Zottman  v.  San  Francisco,  20  Cal.  96  [81  Am.  Dec. 
96],  and  the  cases  therein  cited,  nor  that  of  Wallace  v.  San 
Jo8£,  29  Id.  180.  In  the  first  of  these  cases  it  was  held  that 
where  the  character  of  a  municipal  corporation  prescribes  the 
mode  in  which  its  contracts  shall  be  made,  the  mode  must  be 
followed  in  order  to  render  them  valid  and  binding.  The  doc- 
trine thus  declared  had  not  its  origin  in  that  case,  as  will  be 
observed  by  reference  to  the  authorities  referred  to  therein. 
When  to  a  corporation  is  prescribed  by  the  law  of  its  being 
the  mode  of  exercising  its  power,  it  results  necessarily  that 
such  mode  must  be  observed  in  order  to  render  its  acts  bind* 
ing.  But  when,  by  its  organic  law,  it  is  declared  in  general 
terms  that  its  proper  officers  shall  for  and  in  behalf  of  it  man- 
age its  affairs  and  make  and  execute  all  contracts  to  carry  out 
the  objects  and  purposes  of  such  corporation,  in  any  way  and 
manner  which  they  may  deem  proper,  it  cannot  be  held  that 
the  corporate  powers  existing  must  be  exercised  in  any  par- 
ticular mode.  Therefore,  mode  in  such  case  is  not  the  meas- 
ure of  the  corporate  power.  By  reference  to  the  portions  of 
the  act  above  cited,  it  is  to  be  seen  that  the  Western  Pacific 
Railroad  Company  is  not  restricted  by  the  law  of  its  being  to 
any  special  mode  and  manner  of  exercising  its  corporate 
powers;  but  on  the  contrary,  the  third  section  of  the  act  pro- 
vides that  the  corporation  shall  possess  all  the  powers  and 
privileges  for  the  purpose  of  carrying  on  its  business  that  pri- 
vate individuals  and  natural  persons  enjoy;  and  the  ninth 
section  provides  that  the  directors  of  the  company  shall  man- 
age the  affairs  thereof,  and  make  and  execute  all  contracts 
necessary  to  carry  into  effect  the  objects  and  purposes  of  the 
corporation^  in  such  way  and  manner  as  they  may  think 
proper. 

In  the  case  of  WaUace  v.  San  Joai,  29  Cal.  180,  the  question 
decided  was  one  relating  to  the  power  of  the  common  council. 
In  that  case  the  common  council  entered  into  a  contract  with 
the  plaintiff,  which  was  plainly  beyond  the  power  delegated 
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by  the  act  of  incorporation,  and  tl)e  fmnt  determined  was  that 
the  corporation  could  not  be  rendered  liable  upon  it,  for  the 
obvious  reason  that  it  was  not  the  contract  of  the  corporation, 
it  being  ultra  vires  under  the  organic  law  of  the  corporation. 
Judgment  affirmed. 

Shafter,  J.  (concurring  specially).  I  concur  in  the  judg- 
ment, and  on  the  ground  that  if  a  person  not  duly  authorized 
make  a  contract  on  behalf  of  a  trading  cerporation,  and  the 
corporation  take  and  hold  the  benefit  derived  from  such  con- 
tract, it  will  be  held  to  have  made  the  contract  its  own  by 
ratification  or  adoption,  and  will  be  estopped  from  disputing 
its  liability  thereon. 

It  is  quite  impossible  to  reconcile  the  authorities  upon  this 
subject,  but  in  so  far  as  trading  corporations  are  concerned, 
the  decisions  in  this  state,  at  least,  are  consistent  with  each 
other,  and  sustain  the  proposition.  Some  of  them  hold  muni- 
cipal corporations  to  be  within  the  principle:  Oa$  Co,  v.  San 
Francisco,  9  Cal.  453;  Argenti  v.  San  Francisco,  16  Id.  265; 
Fraylor  v.  Sonora  Mining  Co.,  17  Id.  594;  RoAorough  v. 
Shasta  River  Carud  Co.,  22  Id.  556;  Allen  v.  Ciiizentf  SUam 
Navigation  Co.,  22  Id.  28. 

Sawyer,  J.  (concurring  specially).  This  is  an  action  to  re- 
cover attorney's  fees  in  the  suit  of  French  v.  Centred  Pacific 
R.  R,  Co.  and  Western  Pacific  R.  R.  Co.,  in  which  plaintifib, 
upon  the  request  of  the  president  and  officers  of  the  company, 
acted  as  attorneys,  and  conducted  the  defense  to  a  successful 
termination.  The  defendant,  as  the  result  of  the  litigation, 
received  into  its  treasury  two  hundred  and  and  fifty  thousand 
dollars  of  the  bonds  of  the  city  and  county  of  San  Francisco. 
The  main  point  in  the  case,  to  which  all  others  are  subordi- 
nate, is,  that  there  was  no  contract  of  retainer  in  writing  be* 
tween  plaintiffis  and  defendant,  and  for  that  reason  no  liability 
could  be  incurred  by  the  defendant  to  pay  for  the  services. 
The  question  arises,  under  section  10  of  the  act  of  1861,  con- 
cerning railroad  corporations,  which  provides  that  '^the  di- 
rectors shall  cause  to  be  kept  a  book,  to  be  called  'record  of 
corporation  debts,'  in  which  the  secretary  shall  record  all 
written  contracts  of  the  directors,  and  a  succinct  statement  of 
the  debts  of  the  company,  the  amount  thereof,  and  with  whom 
made;  which  book  shall  at  all  times  be  open  to  the  inspection 
of  any  stockholder  or  party  in  interest  When  any  contract 
or  debt  shall  be  paid  or  discharged,  the  secretary  shall  make 
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a  memorandum  thereof  in  the  margin,  or  in  some  convenient 
place  in  the  record,  where  the  same  is  recorded.  No  con- 
tract shall  be  binding  upon  the  company  unless  made  in  writ- 
ing." 

The  last  clause  is  the  one  supposed  to  be  an  insuperable 
obstacle  in  the  way  of  a  recovery  in  this  case.  When  taken 
in  connection  with  the  context,  it  is  not  so  clear  what  was 
intended  by  this  provision.  But  manifestly  it  cannot  possi- 
bly have  been  intended  to  have  so  broad  a  scope  as  is  claimed 
for  it;  for  to  give  it  such  a  construction  would  be  to  so  utterly 
bind  the  company  down  to  a  mode  of  proceeding,  that  under 
it  it  would  be  utterly  impossible  for  it  to  perform  its  functions, 
or  transact  its  ordinary  business.  It  could  not  do  the  least 
thing  in  the  way  of  contract,  whereby  a  right  is  acquired  or 
a  responsibility  incurred  about  the  smallest  matters  which  are 
occurring  every  minute  in  the  day,  without  making  a  contract 
in  writing,  and  having  it  recorded  by  the  secretary  in  the 
'*  record  of  corporation  debts."  It  would  be  impossible  to 
make  a  contract,  although  fully  executed  on  one  side,  which 
would  bind  the  other  party,  to  carry  a  passenger  or  a  pound 
of  freight  from  station  to  station,  or  purchase  a  cord  of  wood 
or  a  pint  of  oil,  without  these  formalities.  To  give  the  pro* 
vision  any  such  construction  would  be  absurd  in  the  extreme. 
No  man  in  his  senses  could  knowingly  vote  for  such  a  law, 
and  no  sane  man  would  attempt  to  build  or  operate  a  railroad 
under  its  provisions.  The  provision  must  be  limited  to  ex- 
press contracts  wholly  executory, — such  contracts  as  are 
generally  made  in  the  ordinary  course  of  business,  when  im- 
portant matters  are  involved,  and  there  is  time  for  delibera- 
tion, and  in  which  the  terms  are  usually  arranged  in  advance, 
and  specified  with  more  or  less  particularity.  It  cannot  refer 
to  those  liabilities  which  the  law  itself  implies  from  benefits 
received  and  actually  enjoyed,  without  making  any  express 
contract  in  advance,  where  the  services  have  been  performed 
on  one  side,  and  the  consideration  received  and  enjoyed  by 
the  other.  The  provision  itself  says  all  "  written  contracts  " 
shall  be  recorded  as  if  there  would  necessarily  be  other  con- 
tracts. If  there  were  to  be  no  others  of  any  kind,  why  not 
say  ''all  contracts"?  All  the  provisions  must  be  construed 
together,  and  so  construed,  if  possible,  that  while  some  signi- 
ficance is  allowed  to  every  word,  there  may  still  be  no  con- 
flict. The  corporation  has  a  capacity  to  be  sued,  and  when 
sued,  it  is  bound  to  appear  and  defend  its  interests,  or  they 
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will  be  sacrificed,  and  it  can  only  appear  by  attorney.  The 
employment  of  an  attorney  is  not  ultra  vires.  It  is  one  of  the 
necessities  resulting  from  the  capacity  to  be  sued  likely  to 
occur  at  any  moment,  and  the  emergency  may  be  sudden. 

The  law  itself  casts  upon  the  corporation  the  necessity  of 
defending  its  rights  when  sued,  and  it  may  be  impossible  to 
make  a  written  contract  with  an  attorney.  It  takes  two  to 
make  a  contract.  The  corporation  defended  in  this  instance, 
and  the  question  was,  whether  it  should  gain  or  lose  the  sum 
of  two  hundred  and  fifty  thousand  dollars.  It  could  only 
maintain  its  right  by  appearing  by  attorney.  The  plaintiffs 
appeared  with  the  knowledge  and  concurrence  of  the  officers 
of  the  defendant,  and  made  a  successful  defense.  The  corpora* 
tion  actually  received,  and  it  still  retains,  the  avails  of  the  liti- 
gation. This  reception  of  the  proceeds  is  a  corporate  act,  for 
there  is  nothing  to  inhibit  it  It  had  the  benefit  of  the  service 
without  making  any  express  contract.  The  service  was  per* 
formed,  and  the  benefits  enjoyed,  and  there  is  nothing  to  in* 
hibit  it  from  availing  itself  of  the  service  or  enjoying  its  fruits. 
Can  it  now  retain  and  enjoy  the  avails  of  the  litigation  and 
escape  liability  for  the  service  by  which  they  were  acquired? 
In  my  judgment,  the  provision  in  question  has  no  application, 
and  the  law  of  the  land  casts  upon  the  defendant  the  liability 
to  pay  what  the  services  are  reasonably  worth.  The  question 
might  have  been  difierent  had  the  contract  of  retainer  been 
wholly  executory  only,  and  an  action  been  brought  by  either 
party  to  recover  damages  for  a  breach  in  not  performing.  This 
provision  has  been  since  repealed,  and  its  construction  with 
reference  to  later  transactions  is  no  longer  important. 

The  case  is  different  from  Wallace  v.  San  JosSy  29  Cal.  180. 
In  that  case  the  contract  itself  was  ultra  vires  under  the  cir^ 
cumstances.  There  was  then  no  power  to  make  the  contract 
at  all.  The  inhibitory  provision  was  not  of  a  general  char* 
acter,  but  it  was  very  specific,  and  applied  particularly  to  the 
case  then  in  hand.  There  could  be  no  doubt  about  it.  Upon 
the  whole,  without  noticing  particularly  the  subordinate  ques* 
tions,  I  am  not  satisfied  that  there  is  any  error  that  would 
justify  a  reversal  of  the  judgment.  The  judgment  and  order 
denying  new  trial  should  be  afSrmed. 
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RT,  although  the  employment  was  not  formally  anthorixed  or  ratified  by  tb* 
directors.    The  corporation  will  be  bonnd  if  the  aervioee  are  rendered  by 
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peraons  who  are  employed  by  its  officers  or  agents  acting  within  the  scope  of 
their  authority,  or  where  the  employment  is  unauthorized,  bat  the  serrioea 
ace  performed  with  the  knowledge  of  the  directors,  and  received  by  them 
without  objection:  Hooker  y.  EagU  Bank  qf  Rochester,  86  Am.  Bee  351,  and 
note  354,  355.  The  principal  case  is  cited  to  the  point  that  a  gwmtum  meruU 
will  lie  against  a  corporation  for  services  rendered,  and  would  be  supported 
by  proof  of  circumstances  from  which  a  promise  to  pay  might  ordinarily  be 
inferred  against  a  natural  person:  Baarttow  y.  CUff  R,  R.  C7o.,  42  GaL  467;  and 
that  a  corporation  is  liable  on  its  promissory  note,  the  consideration  of  which 
it  has  received  and  retained,  although  the  note  was  executed  in  pursuance  of 
«  contract  uUra  vires:  Main  v.  Caaaerljff  67  Id.  129. 

Raxukutioh  bt  Board  of  Dirkotobs  of  Cobpobation  of  Umauthob- 
IZED  Acts  of  Aobnt  of  corporation  by  acqoisscence  or  silence;  See  OlcoU 
V.  IHoga  R.  B.  Co.,  Si  Am.  Dec  298^  and  note  312,  313;  Blm  v.  Bear  Riper 
cic.  Hoofer  ami  IfmNi^Cb.,  81  Id.  132,  and  note  137.  See  FTtttdms  v.  CAHsAkm 
Femalt  CofUge,  11  Id.  569,  and  note  572;  NRUedgt  v.  Boeton  Iron  Co.,  51  Id. 
S9;  American  Ine.  Co,  v.  OaHey,  38 IJ.  561. 

POWKB  FBOK  FBBSIDBirr  OF  Ck>BF0BAn0N  AUTHOBIZINa  AlTOBSBT  tO  do 

oertain  acts  on  its  behalf  will  be  presumed  to  have  been  authorised;  and  if 
the  president  exceeded  his  authority,  he  is  answerable  to  the  corporaticin: 
Amerioan  Ine.  Co.  v.  Oakieg,  38  Am.  Dec  561. 

COBFOBATION    IS    LlABLB    FOR  AgBNT's  AgTB,   DbGLABATIONS,   AND  FaLSB 

Rkprbsexvtations  to  the  same  extent  as  natural  persons:  Henderaon  v.  San 
Antonio  etc,  R.  R,  Co.,  67  Am.  Dec  675,  and  note  685;  and  its  assent  to  acts 
'done  may  be  inferred  in  the  same  way:  Bank  qf  Alabama  v.  Comegys,  46 
Id.27& 

Whkbb  Law  Pbovtdks  that  Corporatiok  shall  Contract  only  nr 
Writino,  no  matter  how  positive  or  peremptory  the  language  may  be,  it 
eannot  be  made  a  rigid,  unbending  rule  in  every  case  which  can  by  any  pos- 
sibility arise.  YHiile  the  contract  is  executory,  the  rule  may  be  enforced; 
but  after  the  contract  has  been  executed,  and  all  its  stipulations  fully  per- 
formed, the  corporation  having  received  the  benefit,  it  is  too  late  to  apply 
the  rule:  Cincinnati  v.  Cameron,  33  Ohio  St.  364,  citing  the  principal  case 
And  this  provision  of  statute,  according  to  the  true  rule  to  be  deduced  from 
the  principal  case,  must  be  limited  to  contracts  wholly  executory:  Foulhe  v. 
i8an  Diego  8.  P.  R.  R.  Co.,  51  GaL  367. 

Whkbb  Modb  in  Which  Cobfobation  mat  Bzxboisb  Givbn  Poweb  is 
prescribed  by  its  charter,  the  mode  must  be  followed  to  bind  the  ootpocatknt 
SoUmBum  r.  San  Frandico,  81  Am.  Dec  96. 


Gregg  v.  Bostwiok. 

[88  Cauforkia,  220.  J 

Tmjuaby  and  Soui  Object  of  Hombstkad  Legislatiov  nr  California  is 
to  exempt  the  homestead  with  a  limitation  upon  its  value,  and  not  to 
exempt  a  certain  amount  of  real  estate  including  the  homestead,  whether 
estimated  by  quantity  or  value. 

<)oantitt  And  Value  Opxrate  onlt  as  Limitations  upon  Hoxksteab 
Exemption,  and  cannot  be  taken  into  account  as  tests  to  determine  what 
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the  hooMsiMd  ia  in  fact;  for  they  do  not  enter  into  the  dufinitiim  of  a 
homestead,  which  moBt  be  ascertained  by  other  tests. 

QuKsnoM  OF  What  Land  Ck)X8nTUTBS  Hombstkad  n  DnmamrKD  by 
ascertaining  first  what  land  has  been  actaally  occnpiad  and  osed  as  a 
homestead,  and  second  what  is  its  valna* 

Word  "Hohestxad"  in  Ck>N&Trn7noN  aud  8tatuts  ov  Galivorkia  is 
nsed  in  its  popular  sense.  It  represents  the  dwelling-honse  at  which  the 
family  resides,  with  the  nsnal  and  customary  appnrtenanoes,  indading 
ont-bnildings  of  every  kind  necessary  or  convenient  for  family  use,  and 
lands  used  for  the  purposes  thereof.  If  situated  in  the  country,  it  may 
include  a  garden  or  farm;  if  in  a  town  or  city,  it  may  include  one  or  more 
lots  or  blocks.  It  need  not  be  in  a  compact  body,  but  may  be  intersected 
by  streets  or  highways;  nor  is  it  measured  by  fences  merely. 

Oklt  Tests  ow  Hombstkad  in  CALnoBniA  abb  Usb  and  Valub:  in  re- 
spect to  quantity  it  is  unlimited,  whether  in  town  or  country. 

Wbatbybb  u  Usbd,  Bsnio  btthxr  Nbcbssabt  ob  Contbnixnt,  as  Plaob 
07  Rbsidencb  for  the  family,  as  contradistinguished  from  a  place  of 
business,  constitutes  the  homestead,  subject  to  the  statutory  limit  as  to 
value. 

HouBTBAD  D0B8  HOT  Cbasb  TO  BX  SuoB  beoauss  it  is  also  vaad  as  a  place 
of  business  by  the  family,  if  it  would  be  necessary  or  convenient  for 
family  use,  independent  of  the  business. 

If  WnAT  la  Aotuallt  Usbd  as  Hombstbad  is  of  Gbbatxe  Valub  than 
five  thousand  dollars,  the  excess  ia  not  homestead  under  the  statute^ 
though  so  in  fact;  and  in  such  case  the  statute  presoribea  the  eoozae  to 
be  pursued. 

FbNOBS  AlONB  can  JBITHKB  IdMlI?  NOB  EnLABOB  ExTXHT  OF  HOMBBTBAS^ 

which  is  measured  by  its  use  txtd  occupation  as  such,  and  not  by  imagi- 
nary or  artificial  lines. 

It  does  not  Follow  tbat  Man  and  his  Faxilt  used  a  whole  block  of 
city  for  a  homestead  merely  from  the  fact  that  they  resided  upon  a  part 
of  it»  with  no  fence  except  upon  its  exterior  lines. 

Pabtioulab  Land  Which  was  Actuallt  Oocufibd  fob  Hombstbad  Pux- 
F08B8  at  the  time  of  making  the  declaration  of  homestead  will  be  ex- 
empt; and  if  more  is  included  in  the  declaration^  it  will  not  for  that 
reason  become  a  part  of  the  homestead,  notwithstanding  the  whole  may 
be  less  than  five  thousand  dollars  in  value,  for  the  declaration  provided 
by  statute  does  not»  ex  proprio  vigore^  impress  upon  the  land  the  quality 
of  homestead,  but  use  and  occupation  as  such. 

Suit  in  equity,  by  Oregg  and  wife  against  Boetwick,  a 
judgment  creditor,  and  Ellis,  as  sheriff,  to  enjoin  the  execu- 
tion sale  of  block  18,  in  Napa  City,  upon  a  judgment  recov* 
ered  by  Bostwick  against  Gregg.  The  plaintiffs  claimed  the 
property  as  their  homestead;  and  the  defendants  claimed  that 
it  was  subject  to  sale.  Tlie  court  found  that  in  1850  Oregg 
purchased  the  block  which  comprised  lots  1,  2,  8,  and  4  in 
Napa  City;  that  the  plaintiffs  resided  with  their  family  upon 
a  portion  of  lot  1,  in  a  house  built  by  Gregg,  from  1850  until 
1858,  and  that  in  1851  Gregg  inclosed  the  whole  block  with  a 
fence;  that  in  1857  they  moved  to  a  house  built  by  Oregg  on 
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the  northeast  corner  of  lot  3,  and  in  1860  they  again  moved 
to  another  house  on  the  northwest  corner  of  lot  3;  that  on 
the  21  Bt  of  March,  1862,  the  plaintiffs  regularly  executed  and 
recorded  their  declaration  of  homestead,  claimmg  all  of  block 
18  as  a  homestead;  that  at  that  date  they  were  still  living  on 
the  northwest  corner  of  lot  3,  in  a  house  which  stood  upon  a 
portion  of  the  lot  which  formed  a  parallelogram,  and  was  in- 
closed with  a  fence  which  separated  it  from  the  rest  of  lot  3. 
And  at  that  time  there  were  eight  buildings  on  the  block  be- 
sides the  dwelling-house  of  the  plaintiffs,  each  lot  containing 
one  or  more  buildings,  and  all  the  buildings  being  occupied 
by  tenants  of  Gregg.  The  buildings  were  separated  from 
each  other  by  fences,  and  were  all  separated  from  the  paral- 
lelogram upon  which  the  dwelling-house  of  the  plaintiffs 
stood.  That  the  parallelogram  was  of  less  value  than  five 
thousand  dollars.  That  until  the  year  1857,  there  were  no 
fences  subdividing  block  18,  nor  inclosing  any  portion  of  it, 
but  the  whole  was  inclosed.  That  between  1857  and  the  date 
of  the  declaration  of  homestead,  inclosures  were  erected 
around  the  various  structures  on  the  block.  Upon  these 
facts  the  court  found  as  conclusions  of  law  that  the  paral- 
lelogram or  lot  of  ground  upon  which  the  plaintiffs  lived  at 
the  time  of  the  filing  of  their  declaration  of  homestead  was 
at  that  date  impressed  with  the  character  of  a  homestead, 
and  is  therefore  exempt  from  sale,  but  that  the  remaining 
portion  of  the  block  was  subject  to  sale.  Plaintiffs'  motion 
for  a  new  trial  was  denied,  and  from  the  judgment  and  order 
denying  the  motion  the  plaintiffs  appealed. 

Chancellor  HarUon  and  R,  Crouch^  for  the  appellants. 
BayU  and  Pendegast,  for  the  respondents. 

By  Court,  Sanderson,  J.  The  act  in  relation  to  homesteads 
provides  that:  '^The  homestead,  consisting  of  a  quantity  of 
land,  together  with  the  dwelling-house  thereon  and  its  appur- 
tenances, not  exceeding  in  value  the  sum  of  five  thousand  dol- 
lars, to  be  selected  by  the  husband  and  wife,  or  either  of  them, 
or  other  head  of  a  family,  shall  not  be  subject  to  forced  sale  on 
execution,  or  any  final  process  from  any  court,  for  any  debt  or 
liability  contracted  or  incurred  after  the  passage  of  the  act  to 
which  this  is  amendatory.  Said  selection  shall  be  made  by 
either  the  husband  or  wife,  or  both  of  them,  or  other  head  of  a 
family,  declaring  their  intention  in  writing  to  claim  the  same 
as  a  homestead.    Said  declaration  shall  state  that  they  of 
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either  of  them  are  married,  or  if  not  married,  that  he  or  she  ia 
the  head  of  a  family;  that  they  or  either  of  them,  as  the  case 
may  be,  are,  at  the  time  of  making  such  declaration,  residing 
with  their  family,  or  with  the  person  under  their  care  and 
maintenance,  on  the  premises,  and  that  it  is  their  intention  to 
use  and  claim  the  same  as  a  homestead,"  etc. 

The  primary  object  of  all  legislation  upon  the  subject  ci 
homestead  exemption  is  not,  as  claimed  by  counsel  for  the 
appellants,  to  exempt  from  forced  sale  a  certain  amount  of  the 
real  estate  of  the  head  of  a  family,  including  the  homestead, 
whether  estimated  by  quantity  or  value,  but  to  exempt  the 
homestead,  including  quantity  or  value,  within  the  limits 
specified.  In  some  states  tbe  exemption  does  not  exceed  a 
certain  quantity  of  land,  while  in  others,  as  here,  the  exem;)- 
tion  is  limited  to  a  certain  value.  But  in  neither  case  is 
quantity  or  value  the  primary  object.  They  come  into  the 
account  merely  as  restrictions  or  limitations  upon  the  privilege. 
Where  quantity  is  made  the  limit,  the  homestead  may  consist 
of  the  whole  quantity  named,  or  less,  at  the  election  of  the  i>arty 
who  claims  the  benefit  of  tiie  exemption.  So  where  value  is 
made  the  limit,  the  homestead  may  reach  in  value  the  figure 
named,  or  it  may  stop  short.  Hence,  neither  quantity  nor 
value  can  be  taken  into  account  as  tests  as  to  what  the  home- 
stead is  in  fact  in  a  given  case;  for  they,  in  no  just  sense,  enter 
into  the  definition  of  a  homestead,  either  in  the  abstract  or 
within  the  meaning  of  the  statute.  They  do  not  come  into 
action  until  after  the  homestead  has  been  ascertained  by  other 
tests,  and  then  they  operate  only  as  limitations.  If  the  home- 
stead when  ascertained  exceeds  the  quantity  named,  where  the 
limitation  is  by  quantity,  it  must  be  reduced  by  cutting  off  the 
excess;  or  if  it  exceeds  the  value  named,  where  the  limitation 
is  by  value,  as  in  this  state,  it  must  be  divided,  if  it  can  be 
done  without  material  injury  to  the  homestead,  or  if  not,  it 
must  be  sold  and  the  proceeds  to  the  value  named  taken  in 
lieu  thereof:  Sec.  3. 

If  we  assume,  as  claimed  by  counsel  for  appellants,  '^that 
the  primary  object  of  the  legislature  was  the  exemption  fiom 
sale  of  a  quantity  of  land  not  exceeding  in  value  five  thousand 
dollars,  including  the  dwelling-house  and  its  appurtenances,*' 
the  conclusion  for  which  they  contend  follows  as  a  matter  of 
course,  and  the  argument  ends  where  it  commenced.  But 
counsel  cannot  be  allowed  to  read  a  statute  backwards,  where 
its  language  is  not  obscure,  for  the  purpose  of  ascertainii^ 
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what  was  the  intent  of  the  legislature, — what  is  primary  and 
what  is  secondary  object.  The  statute  does  not  provide  that 
"a  quantity  of  land,  not  exceeding  in  value  five  thousand  dol- 
lars, including  within  its  boundaries  the  dwelling-house  and 
its  appurtenances^  shall  be  exempt  from  forced  sale."  On  the 
contrary,  the  language  is,  that  *Hhe  homestead,  consisting  of 
a  quantity  of  land,  together  with  the  dwelling-house  thereon 
and  its  appurtenances,  not  exceeding  in  value  the  sum  of 
five  thousand  dollars,  shall  be  exempt,"  etc.  The  difference 
between  the  two  forms  of  expression  is  too  obvious  for  explana- 
tion. The  former  makes  the  exemption  of  five  thousand  dol- 
lars' worth  of  land  the  primary  object,  and  the  homestead 
merely  a  necessary  incident.  The  latter  makes  the  homestead 
the  primary  and  the  sole  object  of  the  exemption,  with  a  limi- 
tation as  to  value.  In  this  diflference  lies  the  vice  of  the 
appellants'  argument.  The  incident  is  mistaken  for  the  prin- 
cipal thing.  , 

Such  being  the  object  of  the  statute,  in  all  cases  like  the 
present,  two  questions  only  are  presented:  1.  What  is  the 
debtor's  homestead  as  a  matter  of  fact?  or  in  other  words, 
how  much  of  the  land  in  question  has  he  actually  occupied 
and  used  as  a  homestead?  and  2.  What  is  its  value?  What- 
ever in  fact  constitutes  his  homestead  at  the  time  of  making 
the  declaration,  and  does  not  exceed  five  thousand  dollars  in 
value,  must  be  declared  exempt.  Both  are  questions  of  fact, 
except  80  far  as  €he  first  may  rest  on  legal  definition. 

Both  in  the  constitution  and  in  the  statute  the  word  ^'home- 
stead" is  used  in  its  ordinary  or  popular  sense;  or  in  other 
words,  its  legal  sense  is  also  its  popular  sense.  It  repre- 
sents the  dwelling-house  at  which  the  family  resides,  with  the 
usual  and  customary  appurtenances,  including  out-buildings  of 
every  kind  necessary  or  convenient  for  family  use,  and  lands 
used  for  the  purposes  thereof.  If  situated  in  the  country,  it 
may  include  a  garden  or  farm;  if  situated  in  a  city  or  town, 
it  may  include  one  or  more  lots,  or  one  or  more  blocks.  In 
either  case,  it  is  unlimited  by  extent  merely.  It  need  not  be 
in  a  compact  body;  on  the  contrary,  it  may  be  intersected  by 
highways,  streets,  or  alleys.  Neither  is  it  circumscribed  by 
fences  merely.  In  respect  to  quantity  by  itself  considered,  it 
18  unlimited,  whether  in  town  or  country.  In  short,  the  only 
tests  are  use  and  value.  The  former  is  both  abstract  and 
statutory;  the  latter  statutory  only.  Whatever  is  used — 
being  either  necessary  or  convenient — as  a  place  of  real* 
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dence  for  the  family,  as  contradistinguished  firom  a  place  of 
business,  constitutes  the  homestead,  subject  to  the  statutory 
limit  as  to  yalue.  If,  however,  it  is  also  used  as  a  place  of 
business  by  the  family,  which  frequently  happens,  it  may  not 
therefore  cease  to  be  a  homestead,  if  it  would  be  necessary  or 
conyenient  for  family  use  independent  of  the  business.  If 
what  is  actually  used  as  a  homestead  is  of  greater  value  than 
five  thousand  dollars,  the  excess  is  not  homestead  under  the 
statute,  though  so  in  fact.  In  such  a  case,  the  statute  pre- 
scribes the  course  to  be  pursued:  Sec.  3.  Further  than  this, 
in  the  way  of  general  definition,  it  is  difficult  to  go,  if  not  im- 
possible. Whatever  lies  beyond  must  find  its  demonstration 
in  the  peculiar  facts  of  the  case.  The  homestead  for  which 
the  statute  provides  is  not  one  in  name  merely,  but  one  in 
fact.  It  must  be  resided  upon  and  used  as  such  at  the  time 
the  declaration  is  made:  Sec.  1.  That  this  is  so  is  plain  from 
the  declared  and  understood  policy  of  the^act,  independent  of 
its  mere  verbiage.  The  act  is  founded  upon  the  idea  that  it 
is  good  for  the  general  welfare  that  every  family  should  have 
a  home,  a  place  to  abide  in,  a  castle  where  it  can  find  shelter 
from  financial  disasters,  and  protection  against  the  pursuit  of 
creditors,  who  have  given  credit  with  the  full  knowledge  that 
they  cannot  cross  its  threshold.  But  it  is  not  founded  upon 
the  idea  that  every  family  ought,  for  the  sake  of  the  general 
good,  to  be  allowed  to  hold  five  thousand  dollars'  worth  of  land 
free  from  the  touch  of  honest  creditors,  provided  they  reside 
upon  and  use  some  portion  of  it  as  a  homestead. 

How  much  of  block  18  was  actually  used  by  the  plaintiffs 
as  a  homestead  at  any  time  prior  to  1857  the  court  does  not 
find,  and  it  does  not  follow  that  they  used  the  entire  block  for 
that  purpose  merely  fix>m  the  fact  that  they  resided  upon  a 
part  of  it,  with  no  fence  except  upon  its  exterior  lines;  for,  as 
we  have  already  stated,  the  homestead  is  not  measured  by 
fences  merely.  As  fences  alone  cannot  limit  the  extent  of  the 
homestead,  neither  can  they  enlarge  it.  Its  extent  is  meas- 
ured by  use  and  occupation  as  such,  and  not  by  imaginary 
or  artificial  lines. 

From  aught  that  appears  from  the  findings,  much  the  larger 
portion  of  the  block  may  never  have  been  appropriated  to  the 
purposes  of  a  home  prior  to  1867.  Since  then,  the  findings 
show  that  no  part  of  the  block,  except,  first,  the  northeast  cor- 
ner of  lot  3,  and  second,  the  northwest  comer  of  lot  3,  has 
been  used  as  a  home.    In  short,  no  act  of  the  plaintiffs,  firom 
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the  commenoement  to  the  end,  is  found  which  shows  that  they 
have  ever  at  any  time  appropriated  the  entire  block  to  home- 
stead nse,  except  the  making  and  recording  of  their  declara- 
tion in  March,  1862,  at  which  date  the  court  finds  that  they 
were  using  only  the  parallelogram  upon  which  they  now  re- 
side. This  silence  on  the  part  of  the  record  as  to  how  much 
of  the  block  may  have  been  actually  used  as  a  homestead  at 
different  times  is  doubtless  due  to  the  idea  which  seems  to 
have  been  entertained  by  counsel,  that  the  declaration  of 
homestead,  for  which  the  statute  provides  ex  propria  vigore^ 
and  not  use,  impresses  upon  the  land  the  quality  of  home- 
stead; but,  as  already  suggested,  the  written  declaration  for 
which  the  statute  provides  does  not  of  itself  alone  impress 
upon  the  land  the  quality  of  homestead.  It  was  not  intended 
for  any  such  purpose,  but  merely  for  the  purpose  of  a  public 
record  of  what  is  in  fact  the  homestead,  and  as  a  public  decla- 
ration of  the  intention  of  the  parties  to  secure  the  benefits  of 
the  statute.  The  premises  to  be  described  in  the  declaration 
are  such,  and  only  such,  as  the  parties  are  residing  upon  and 
using  as  a  homstead  at  the  time  their  declaration  is  made. 
If  more  is  included,  it  will  not  for  that  reason  become  a  part 
of  the  homestead,  and  therefore  exempt  from  execution,  not- 
withstanding the  whole  may  be  less  than  five  thousand  dollars 
in  value.  If  at  any  time  prior  to  the  making  of  their  declara- 
tion the  plaintiffs  had  used  more  than  the  parallelogram  upon 
which  they  were  then  residing,  the  case  shows  that  they  have 
also  abandoned  it  by  non-use,  which,  under  the  law  as  it  then 
stood,  they  could  do. 
Judgment  and  order  denying  a  new  trial  affirmed. 

CuBBBYy  C.  J.,  expressed  no  opinion. 


HoMBTKAD  MAT  IvcLXTDB  SiVKRAL  CoNTionous  LoiB^  pTonded  tiiey  do 
not  ezooed  the  statutory  value:  McDonald  y.  Badger^  83  Am.  Deo.  123;  Imt 
it  eaimot  incfaids  more  than  one  lot»  where  the  valae  of  the  lot  on  which  the 
homestead  residoDoe  is  situated  equals  or  ezoeeds  the  statatory  Tslue:  Id. 

Actual  Oooupation,  Use,  and  RssmENCK  m  Ebbkhtial  to  Valid 
HonarBAD  Claim:  Candman  v.  Packard,  82  Am.  Deo.  710^  and  note  712; 
TiUoUcm  ▼.  MiUard,  82  Id.  112,  and  cases  cited  in  the  note  117;  ChrUt^  v. 
Dyer,  81  Id.  493,  and  note  497;  Cabeen  v.  Mulligan,  87  Id.  247.  In  order  to 
impress  the  ohaiacter  of  a  homestead  upon  premises,  the  party  claiming  the 
homestead  must  he  actually  residing  thereon  at  the  time  the  declaration  is 
filed:  PreaeoU  v.  PrucoU,  46  GaL  59,  citing  the  principal  oase.  And  to  en- 
title a  mortgagor  to  a  homestead  in  the  mortgaged  premises,  such  mortgagor 
must  not  only  he  the  head  of  a  family,  but  at  the  time  of  the  ezeoation  of 
the  mortgage  must  reside  with  his  family,  and  so  oontiaQe  to  reside,  oa 
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the  mor^agod  psenuBM:  OAton  ▼.  MyndeU,  29  Ohio  Si.  628,  citing  the  prin- 
cipal cMe.  Something  more  is  necessary  than  to  file  a  dedamtion  of  home- 
stead in  proper  form  descrihing  the  land,  and  to  reside  with  the  family  on 
flome  part  of  it:  there  most  be  some  nse,  dedication,  and  appropriation  of  the 
land  as  a  home  to  constitnte  a  valid  homestead  daim;  and  if  only  a  part  of 
the  land  described  in  the  homestead  declaration  be  actoally  used  and  appro- 
priated as  the  home  of  the  family,  the  remainder  not  so  naed  and  appropri- 
ated forms  no  part  of  the  homestead  claim  in  the  sense  of  the  statnte:  Mdmm 
T.  i2o0«rs,  36  Cal.  319;  CfamheUe  v.  Brock,  4tl  Id.  S3;  Ombtmmr.HuCredUon, 
61  Id.  461,  citing  the  principal  case. 

HonnTRAD  Embbacbs  Lot  avd  Housx  Uabd  as  Home,  together  with 
Iraildings  i^purtenant  thereto:  Kvn  ▼.  Bruach,  81  Am.  I>eo.  436;  and  see  the 
extensive  note  to  Prffor  ▼.  SUmtf  70  Id.  346-363.  A  homestead  consists  of 
the  dwelling-honse  in  which  the  claimants  reside,  and  the  land  on  which  the 
same  is  situated,  selected  as  provided  by  law:  Ham  v.  Santa  Boaa  Bank,  62 
Cal.  134;  see  Ferguson  ▼.  KumUr,  27  Minn.  159,  citing  the  principal  case. 
The  definition  of  a  homestead  contained  in  the  principal  case  is  cited  approv- 
ingly in  Estate  qfDelaneif,  37  Cal.  179. 

Valub  OB  QuAimTT  18  LnnTATioN  MxRKLT,  and  not  an  iadispensable  pre- 
qnisite  to  the  existence  of  the  homestead:  Ferguson  v.  Kumler,  27  Minn.  160^ 
citing  the  principal  case.  See  also  Pardee  v.  Lindley^  83  Am.  Dec.  219,  and 
note  224;  McDonald  v.  Badger,  83  Am.  Dec.  123^  and  note  129. 

HoiaflTBAD  GAMKOT   BB  SOLD   T7F0N   EXXCUTION,   EXCBFT  WHKBB  It  OoT- 

BBS  MoKB  than  the  law  allows,  in  which  case  the  surplus  not  exempt  may 
be  sold:  McDonald  v.  Badger,  83  Am.  Dec.  123;  note  to  Blue  v.  Blue,  87  Id. 
276,  276. 

Usx  ov  PoBTioN  ov  HoMBSTEAD  AS  Place  ov  BUSINESS  ss  affecting  the 
claim  to  exemption:  See  note  to  Blue  v.  Blue,  87  Am.  Dec.  280;  Caseelman  v. 
Packard,  83  Id.  710,  and  note  712;  Kurz  v.  Bruach,  81  Id.  436,  and  note  438. 
The  principal  case  is  cited  to  the  point  that  property  used  primarily  and 
chiefly  as  a  hotel  for  the  accommodation  of  travelers  cannot  be  regarded  as  a 
homestead,  though  the  claimant  and  his  family  may  reside  therei  Lamf^Um  t. 
Wfighi,  63  Od.  117. 
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[88  GAUrOBHXA,  486.] 
EVLB  AmJOABLB  TO  IfiANflAOnONB    BBTWBBN    ATTOBHBr  AHD   CUBHT  IS^ 

that  the  attorney  who  baigains  with  his  cUent  in  a  matter  of  advantage 
to  himself  is  boond  to  show  that  the  transaction  is  bar  and  equitable, 
and  that  the  client  was  fully  informed  of  his  rights  and  interests  in  the 
subject-matter  of  the  transaction,  and  the  nature  and  effect  of  the  traaa- 
action  itself,  and  was  so  placed  as  to  be  able  to  deal  with  the  attorney  at 
arms-lengtlL 
EvLB  Kbquibivo  Showino  that  TBAMflAonoH  IB  Faql  abd  Equitablb  is 
not  limited  to  the  case  of  attorney  and  client,  but  applies  as  well  te 
transactions  between  principal  and  agents  trustee  and  eeatui  que  tru&t, 
guardian  and  ward,  parent  and  child,  and  generally  to  all  cases  where  a 
relation  of  confidence  exists  between  the  parties;  and  the  general  princi- 
pies  governing  tlus  class  of  cases  and  forming  the  basis  of  the  rnle  ii^ 
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that  if  a  caofideiioe  is  reposed,  and  that  oonfidsnce  is  alnae^  aad  the- 
other  party  thereby  Buffers  an  injury,  the  court  will  grant  relief. 
To  Emtitlx  Client  to  Relief  AOAXxrar  Attobmey  in  Respict  to  Con- 
tract OB  Transaction  between  Them,  it  ia  not  enongh  to  show  that 
the  relation  of  attorney  and  client  existed,  and  that  during  the  eziatenoe 
of  the  relation  the  partiee  entered  into  a  contract,  the  client  being  in- 
duced thereto  by  the  abuse  of  confidence  by  the  attorney;  but  it  most 
also  be  alleged  and  proved  that  the  client  has  suffered  injury  throngh. 
this  abuse  of  confidence. 

OOHTRAOTS  between  ATTORNEY  AND  CUENT  ARE  NOT  VOIDABLE  FOB  FraU]^ 

alone,  like  those  between  a  trustee  and  cestui  que  trust,  but  it  must  b^ 
shown  in  addition  that  injury  resulted  to  the  client  from  the  fraud. 

Habket  Value  of  Pbopbbtt  at  Given  Time  is  Presumed  to  be  the  highest- 
price  obtainable  for  it  at  that  time,  in  the  absence  of  a  contrary  showing. 

Rental  of  Profebtt  is  not  UNERRiNa  Crtterion  of  rrs  Value,  even 
in  case  the  title  be  perfect;  and  it  is  less  certain  in  case  of  a  doubtful 
title.  It  may  properly  be  considered  in  connection  with  the  estimates 
of  witnesses  in  finding  the  value  of  the  land,  but  it  cannot  be  regarded 
as  more  conclusive  evidence  of  the  value  than  the  latter. 

OOXRECTKESS  OF   FiNDINO  THAT  CONVEYANCES  FROM    CLIENT  TO  ATTORNEY 

were  not  induced  by  fraud  need  not  be  inquired  into  on  appeal  where  it 
has  been  correctly  found  that  the  consideration  was  fair  and  adequate, 
as  in  such  case  the  existence  of  fraud  is  immateriaL 

Widow  Who  is  Party  Plaintiff,  and  Derives  her  Claim  of  Tttle  to 
property  in  controversy  through  the  will  of  her  deceased  husband  is  in- 
competent to  testify  as  to  matters  transpiring  before  his  death,  being  a 
"representative  of  a  deceased  person,"  within  section  392  of  the  Cali- 
fornia practice  act. 

Bbboneous  Exclusion  ob  Admisbioh  of  Evidbncb,  if  not  prejndida],  is- 
not  ground  for  reversaL 

Action  to  set  aside  deeds.  Judgment  for  the  defendant; 
motion  for  a  new  trial  denied,  and  plaintiffs  appeal.  Tha 
opinion  states  the  case. 

C.  T.  Ryland  and  8.  J.  Bergen^  for  the  appellants. 

Paiier9onj  Wallace^  and  Stow,  for  the  respondent. 

By  Court,  Rhodes,  J.  The  plaintiffs,  claiming  as  the  deyi* 
sees  of  John  W.  Kisling,  deceased,  seek  to  set  aside  certain 
deeds  conveying  several  lots  in  the  city  of  San  Francisco^ 
which  were  executed  by  John  \V.  Kisling  and  wife  to  the  de* 
fendant  in  the  years  1853, 1854,  and  1859.  The  grounds  upon 
which  they  proceed  are,  that  during  all  the  time  from  1853  to 
1859,  inclusive,  the  defendant  was  the  attorney  and  confiden* 
tial  friend  and  adviser  of  Kisling;  that  by  his  artful  practices 
he  gained  an  undue  influence  over  Kisling;  that  by  false  sug* 
gestions  and  fraudulent  concealment  of  facts,  and  generally  by 
violation  of  his  duties  toward  his  client,  he  induced  and  per* 
suaded  Kisling  to  execute  aud  deliver  the  several  conveyances; 
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that  the  deeds  of  1853  and  1854  were  executed  without  any 
conflideration,  and  were  really  made  in  order  that  the  loti 
might  be  held  in  trust  for  Kisling;  and  that  the  lots  conveyed 
by  the  deeds  of  1859  were  conveyed  upon  a  greatly  inadequate 
consideration.  The  court  found  that  the  defendant  was  the 
attorney  and  adviser  of  Kisling,  as  alleged  in  the  complaint; 
ihat  ^he  several  parcels  of  land  were  conveyed  to  the  defend- 
ant at  the  time  alleged;  but  the  other  material  facts  were  found 
for  the  defendant. 

The  court  found  that  the  '^  defendant  did  not  receive  the 
conveyances  of  any  portion  of  the  real  estate  described  in  the 
pleadings  in  trust  for  the  said  John  W.  Kisling,  or  his  wife  or 
children, — that  is,  neither  upon  any  express  or  implied  trust.'' 
There  can  be  no  question  as  to  the  correctness  of  the  finding 
so  far  as  regards  the  express  trust.  The  interest  in  the  lands 
conveyed  was  the  separate  property  of  Kisling,  and  therefore 
no  trust  in  favor  of  the  wife  or  children  of  Kisling  could  arise 
by  implication  of  law  in  consequence  of  the  execution  of  the 
deeds  in  the  manner  and  under  the  circumstances  alleged  in 
the  complaint.  It  is  a  conclusion  of  law  rather  than  of  fact 
whether  an  implied  trust  in  favor  of  Kisling  arose  out  of  the 
facts  attending  the  execution  and  delivery  of  the  deeds.  The 
determination  of  this  point  depends  upon  the  solution  of  ques- 
tions which  will  now  be  considered. 

The  rule  applicable  to  transactions  between  an  attorney  and 
client,  such  as  contracts,  sales,  gifts,  etc.,  is,  that  the  attorney 
who  bargains  in  a  matter  of  advantage  to  himself  with  his 
client  is  bound  to  show  that  the  transaction  is  fair  and  equita- 
ble; that  he  fully  and  faithfully  discharged  his  duties  to  bis . 
client,  without  misrepresentation  or  concealment  of  any  fact 
material  to  the  client;  that  the  client  was  fully  informed  of 
his  rights  and  interests  in  the  subject-matter  of  the  transaction, 
and  the  nature  and  effect  of  the  contract,  sale,  gift,  etc.,  and 
was  so  placed  as  to  be  able  to  deal  with  his  attorney  at  arms- 
length:  1  Story's  Eq.  Jur.,  sec.  310;  Gibson  v.  Jeyes^  6  Ves.  266 
Newnian  v.  Payne^  2  Id.  199;  Howell  v.  Ransom^  11  Paige,  538 
Evans  v.  EUis,  5  Denio,  640;  Ford  v.  Harrington,  16  N.  Y.  288 
Whclan  v.  Whelan,  3  Cow.  537;  Cults  v.  Salmonj  12  Eng.  L.  & 
Eq.  316;  Greenfield  EstaU,  14  Pa.  St.  490;  Wright  v.  Proud,  13 
Ves.  137;  Hunter  v.  Atkins,  3  Mylne  &  K.  113.  The  rule  is 
not  limited  to  the  case  of  attorney  and  client,  but  applies  as 
well  to  transactions  between  principal  and  agent,  trustee  and 
testui  que  trust,  guardian  and  ward,  parent  and  child,  and  gen- 
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erally  to  cases  where  a  relation  of  confidence  exists  between 
the  parties. 

The  general  principles  governing  this  class  of  cases,  and 
forming  the  basis  of  the  rule,  is,  that  if  a  confidence  is  reposed, 
and  that  confidence  is  abused,  and  the  other  party  thereby 
Buffers  an  injury,  the  court  will  grant  relief.  An  essential  ele- 
ment  of  the  rule  is,  that  the  attorney,  in  the  language  of  Lord 
Eldon  in  Oibaon  v.  Jeyes^  supra,  ''bargains  in  a  matter  of  ad- 
vantage to  himself,"  or  what  amounts  to  the  same  thing,  that 
the  client  has  suffered  injury  through  the  abuse  of  confidence 
by  the  attorney.  This  fact  must  be  both  alleged  and  proven. 
It  is  not  enough  to  show  that  the  relation  of  attorney  and  client 
existed,  and  that  during  the  existence  of  the  relation  the  parties 
entered  into  a  contract,  the  client  being  induced  thereto  by  the 
abuse  of  confidence  by  the  attorney.  If  this  were  so,  it  would 
follow  either  that  the  contracts  of  the  attorney  and  client  are 
voidable,  like  those  between  a  trustee  and  cestui  que  trusty 
which  is  not  true  (1  Story's  Eq.  Jur.,  sec.  311);  or  that  a 
party  is  entitled  to  relief  on  the  ground  of  fraud,  without 
showing  that  damage  resulted  from  the  fraud,  which  is  con- 
trary to  the  undoubted  principles  of  law:  Id.,  sec.  203.  The 
very  general  language  of  some  of  the  cases  is  broad  enough  to 
lead  to  the  opposite  conclusion;  but  when  the  pleadings  and 
the  facts  are  looked  into,  it  will  be  found  in  ev^  case  that 
the  element  of  damage  to  the  client  forms  an  impqflknt  feature. 
In  the  cases  we  have  cited,  this  is  very  apparent.  In  Oibaon 
V.  JeyeSy  supraj  the  defendant  who  granted  the  annuity  was 
eighty  years  of  age,  and  he  secured  its  payment  only  by  his 
bond;  and  the  court  was  satisfied  from  the  evidence  that  the 
annuity  was  too  small,  in  view  of  the  age  and  health  of  the 
grantor,  for  the  consideration  paid.  In  Nevrman  v.  Paynej  2 
Ves.  199,  the  attorney,  in  addition  to  bonds  taken  from  time 
to  time  to  secure  the  payment  of  costs,  and  which  the  court 
regarded  as  injurious  to  the  client,  had  procured  the  client's 
bond  for  the  payment  of  one  thousand  pounds  as  a  gift.  In 
Howell  V.  Ransomj  11  Paige,  538,  action  was  brought  to  set 
aside  a  sale  by  a  client  to  his  attorney  of  a  judgment  for 
$701.77,  which  was  sold  for  $75.  In  Evans  v.  ElliSj  5  Denio, 
640,  the  complaint  sought  to  set  aside  a  mortgage  of  real 
sstate  executed  to  an  insolvent  attorney  in  consideration  of 
his  personal  bond  for  a  like  amount.  In  Ford  v.  Harrington^ 
16  N.  Y.  288,  it  appears  that  the  client  assigned  to  his  attor- 
ney a  contract  for  the  conveyance  of  a  tract  of  land  for  a 
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grossly  inadequate  consideration.  The  examination  need  not 
be  proceeded  with  further,  for  the  cases  show  the  advantage 
obtained  by  the  attorney,  or  what  amounts  to  the  same  thing,, 
the  injury  sustained  by  the  client,  unless  it  be  those  in  which 
the  contract  is  set  aside  as  illegal  or  opposed  to  public  policy; 
as  contracts  tainted  with  champerty,  etc.  In  view  of  the 
rule  we  have  indicated,  the  plaintifib  charged  that  the  lands 
conveyed  in  1853  and  1864  were  conveyed  without  considera- 
tion, and  that  the  lands  conveyed  in  1859  were  conveyed  for 
a  sum  which  was  '^  greatly  inadequate  and  disproportionate 
to  the  real  and  true  market  value  of  said  land  at  the  time." 

The  plaintiffs,  as  we  have  remarked,  aver  that  the  parcels 
of  land  which  Kisling  conveyeed  to  the  defendant  by  the  deed 
dated  July  7,  1853,  and  that  of  April  8,  1854,  were  conveyed 
without  any  consideration  whatever.  The  court  found  that 
Kisling  never  had,  and  the  defendant  did  not  acquire,  the  title 
to  or  possession  of  the  one-hundred-vara  lots  described  in  the 
deed  of  1853,  and  that  the  real  consideration  of  the  convey- 
ance of  the  other  parcels  described  in  the  deed — blocks  43 
and  44 — was  a  covenant  of  the  defendant  to  Kisling  to  pro- 
tect a  portion  of  the  lands  claimed  by  Kisling  against  the 
Peter  Smith  title;  and  that  such  covenant  was  valuable,  and 
equaled  the  value  of  the  estate  conveyed  by  Kisling  to  the 
defendant.  The  court  found  that  the  consideration  of  the  con- 
veyance of  block  17  (conveyed  in  1854)  was  two  thousand 
dollars,  paid  by  the  defendant  to  Kisling;  and  that  that  sum 
was  the  full  cash  value  of  the  land  at  that  time.  The  find- 
ings as  to  the  value  of  the  lands  sold  and  of  the  consideration 
given  cannot  now  be  disturbed.  The  ascertainment  of  the 
value  of  the  property  in  controversy  is  peculiarly  within  the 
province  of  the  jury,  or  the  court  below  sitting  in  the  place  of 
a  jury,  and  their  determination  will  not  be  reviewed,  unless  it 
is  clearly  against  the  evidence.  When  the  evidence  is  con- 
flicting, the  verdict  or  finding  must  stand. 

Wo  can  readily  conceive  of  cases  in  which  the  sale  of  a  par- 
cel of  property  might  be  attended  with  injury  to  other  prop- 
erty with  which  it  was  in  some  way  connected,  or  in  which  the 
property  sold  possessed  some  peculiar  value  to  the  holder  above 
its  market  value.  But  nothing  of  the  kind  is  shown  in  ibis 
case.  Nor  does  it  appear  that  Kisling  was  unwilling  to  sell. 
When  the  case  is  free  from  these  questions,  the  only  matter 
injuriously  affecting  the  client  is  the  want  or  inadequacy  of 
the  consideration.    The  consideration  being  found  to  be  ade- 
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quate,  no  purpose  is  subserved  in  pursuing  the  inquiry  whether 
the  attorney  has  fully,  faithftilly,  and  honestly  discharged  his 
duties  to  his  client,  for  his  failure  in  this  respect  is  not  attended 
with  injury  to  the  client.  True,  it  is  not  impossible  that  a 
price  in  excess  of  the  market  value  might  have  been  obtained 
from  some  third  person,  but  the  presumption  is  the  other  way, 
and  some  evidence  is  required  to  remove  it.  The  attorney 
could  not  prove  that  no  one  would  have  given  more  than  the 
market  value  of  the  property. 

We  come  now  to  the  property  sold  in  1859. 

The  plaintiffs  contend  that  the  fact  that  a  portion  of  the 
lands  conveyed  to  the  defendant  in  1853  and  1854  were  in- 
cluded in  the  conveyances  of  1859,  taken  in  connection  with 
the  fact  that  the  east  half  of  block  18,  block  46,  and  the  un- 
sold portion  of  block  8  was  all  that  Kisling  intended  to  sell 
at  that  time,  is  evidence  of  fraud  on  the  part  of  the  defend- 
ant. The  purpose  of  the  parties,  or  either  of  them,  in  including 
in  the  deeds  blocks  Nos.  17,  43,  and  44,  does  not  appear  from 
an3rthing  that  is  developed  in  the  case,  either  in  the  evidence 
or  the  findings.  It  does  not  appear  that  Kisling  acquired  or 
held  any  right,  title,  or  interest  therein  after  his  conveyances 
executed  in  1853  and  1854,  and  therefore  the  inclusion  of  those 
blocks  in  the  deeds  of  1859  was  productive  of  no  injury  to 
Kisling.  And  as  the  defendant  had  already  acquired  Kisling's 
title,  the  second  conveyance  by  Kisling  was  of  no  benefit  to 
the  defendant.  But  conceding  that  the  defendant  procured 
the  insertion  of  those  lands  in  the  deeds  of  1859  without  the 
knowledge  of  Kisling,  the  result  would  not  be  changed,  for  the 
plaintiffs  are  not  entitled  to  relief  on  the  ground  of  fraud  un- 
less the  fraud  is  coupled  with  damage.  The  allegation  of  fraud 
in  this  resj^ect,  however,  is  negatived  by  the  finding  that  Kis- 
ling understood  the  contents  and  effect  of  those  deeds.  We 
shall  consider  the  deeds  (as  they  were  treated  by  the  court  be- 
low) as  conveying  the  east  half  of  block  18,  block  46,  and  the 
unsold  portions  of  block  8.  As  to  the  conveyance  executed  by 
Maria  Kisling  alone,  it  need  only  be  said  that  it  was  void,  as 
she  was  then  the  wife  of  John  W.  Kisling. 

There  would  appear  to  be  no  doubt  from  the  evidence  that 
Sasling  was  willing  to  sell  these  lands.  But  it  is  contended 
that  the  desire  or  willingness  to  sell  was  brought  about  by  the 
artful  suggestions  of  the  defendant,  by  exciting  in  his  mind 
apprehensions  and  fears  of  impending  loss  of  his  lauds.  Tliis 
charge  is  not  sustained  by  the  evidence,  nor  is  it  found  by  the 
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court  to  be  true;  but,  on  the  contrary,  it  is  found  that  he  did 
not  practice  any  fraud  or  imposition  upon  Kisling,  nor  make 
any  false  statement,  or  suppress  or  conceal  any  matter  or  thing 
from  Kisling  for  the  purpose  of  procuring  the  execution  of  the 
deeds.  • 

With  respect  to  the  value  of  these  lands  and  the  adequacy 
of  the  price  paid,  the  court  found  that  they  were  purchased 
by  the  defendant  from  Kisling  at  the  price  of  six  thousand  dol- 
lars; that  the  defendant  paid  a  part  of  the  purchase-money  at 
the  time  of  the  delivery  of  the  deeds,  and  executed  his  prom- 
issory note  to  Kisling  and  wife  for  the  balance,  and  secured 
the  same  by  his  mortgage;  that  he  afterwards  paid  to  Kisling 
and  wife  the  amount  of  the  note  and  interest;  that  the  price 
at  which  the  lands  were  sold  was  the  full  and  fair  cash  value 
thereof  at  the  time  of  sale;  that  Kisling,  after  diligent  efforts 
to  sell,  failed  to  effect  a  sale  on  as  favorable  terms  for  himself 
as  those  upon  which  the  defendant  purchased,  and  that  the 
defendant  paid — including  the  sum  paid  in  hand  and  his 
note — ''more  than  any  other  person  would  have  paid  or  agreed 
to  pay  for  the  interest  of  said  John  W.  Kisling  thereto  and 
therein."  The  finding  as  to  the  price,  its  adequacy  and  pay- 
ment, cannot  be  disturbed,  for  the  evidence  tends  to  prove  those 
facts. 

The  plaintiffs  complain  of  the  length  of  credit  given  and  the 
rate  of  interest  reserved.  Those  matters,  as  we  understand, 
were  taken  into  account  by  the  court  in  ascertaining  whether 
the  price  was  fair  and  adequate.  A  credit  extending  from 
three  to  twelve  months,  with  interest  at  one  and  one  quarter  per 
cent  per  month,  may  have  been  unusual  at  that  time,  in  cases 
where  the  title  of  the  lot  was  regarded  as  good  or  marketable; 
but  it  would  be  neither  unusual  nor  unreasonable  to  give  longer 
terms  of  payment  with  lower  rates  of  interest  on  the  sale  of  a 
doubtful  title.  The  court  was  justified  in  finding  that  in  Sep- 
tember, 1859,  it  had  no  marketable  value.  That  was  prior  to 
the  decision  in  Hart  v.  Burnett^  15  Cal.  630,  the  confirmation 
of  the  title  of  the  city,  the  final  rejection  of  the  "Bolton  and 
Barron  claim,"  or  the  determination  of  the  leading  questions 
arising  under  the  Van  Ness  ordinance;  and  it  was  testified 
that  property,  with  the  title  in  that  condition,  was  seldom 
offered  for  sale  in  the  real-estate  houses  in  San  Francisco. 

The  rental  is  not  an  unerring  criterion  of  the  value  of  land, 
even  in  case  the  title  is  perfect;  and  it  is  less  certain  in  case 
•f  a  doubtful  titie.     It  is  a  matter  of  every-day  experience  in 
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this  state  that  rents  are  paid  to  landlords  having  nothing  in 
the  lands  but  naked  possession.  It  may  properly  be  taken 
into  consideration,  in  connection  with  the  estimates  of  wit- 
nesses in  finding  the  value  of  the  land,  but  cannot  be  regarded 
as  more  conclusive  evidence  of  the  value  than  the  latter. 

The  price  being  found  to  be  fair  and  adequate,  it  becomes 
unnecessary,  under  the  principles  already  announced,  to  in- 
quire into  the  correctness  of  the  finding  that  ^'the  defendant 
did  not  at  any  time  practice  any  fraud  or  imposition  upon 
said  John  W.  or  his  said  wife,  or  make  to  them,  or  either  of 
them,  any  false  statement  to  induce  them,  or  either  of  them, 
to  execute  and  deliver  the  said  conveyances  of  September, 
A.  D.  1859;  nor  did  he  suppress  or  conceal  any  matter  or 
thing  within  his  knowledge  from  the  said  John  W.  or  his  said 
wife,  for  the  purpose  of  procuring  the  execution  and  delivery  of 
said  deeds  of  September,  1859." 

We  will  notice  some  of  the  other  points  presented  by  the 
plain4]ff,  which  have  a  bearing  on  the  questions  on  which  the 
case  turns. 

One  of  the  plaintiffs,  Maria  Hayes,  formerly  the  wife  of 
Kisling,  now  deceased,  was  called  as  a  witness  to  testify  to 
matters  transpiring  before  the  death  of  Kisling,  and  upon  the 
objection  of  the  defendant,  her  testimony  was  excluded.  Her 
claim  of  title  to  the  property  in  controversy  was  derived  through 
the  will  of  her  deceased  husband.  A  question  of  this  charac- 
ter was  presented  in  Davis  v.  Davis^  26  Cal.  34  [85  Am.  Dec. 
157],  and  it  was  held  that  the  term  "representative  of  a  de- 
ceased person,"  in  section  392  of  the  practice  act,  as  amended 
in  1863  (Stats.  1863,  p.  701),  "was  intended  by  the  legislature 
to  designate  the  executor  or  administrator  of  a  deceased  per- 
son, and  also  the  person  or  party  who  had  succeeded  to  the 
right  of  the  deceased,  whether  by  purchase  or  descent  or  oper- 
ation of  law."  We  are  satisfied  with  this  decision,  and  our 
plain  duty  is  to  give  effect  to  the  statute  according  to  our  in- 
terpretation of  its  terms,  without  narrowing  or  enlarging  the 
limitations  that  the  legislature  has  marked  out  for  its  opera- 
tion. The  legislature,  if  they  had  thought  proper,  miglit  have 
permitted  both  parties  to  testify,  when  both  were  "representa- 
tives" of  the  same  deceased  person;  or  have  excluded  the  tes- 
timony of  the  "representative"  when  the  adverse  party  was 
not  only  a  "representative"  of  the  same  deceased  person;  oi 
have  narrowed  the  limits  of  the  rule  of  exclusion  so  as  not  to 
include  facts  transpiring  before  the  death  of  the  deceased,  un- 
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less  at  the  time  they  transpired  the  deceased  was  interested 
m  the  matter  to  which  they  related.  But  it  is  the  province 
of  the  legislature  to  prescribe  the  rule,  and  the  function  of 
the  court  is  simply  to  enforce  it.  * 

The  exclusion  of  the  evidence  of  what  lands  Kisling  pointed 
out  as  being  in  his  possession,  though  erroneous,  was  of  no  in- 
jury to  the  plaintiffs,  because  the  court  found  that  before  1853 
Kisling  reduced  to  possession  the  lands  in  controversy. 

We  cannot  see  how  the  plaintiffs  were  prejudiced  by  the 
admission  of  the  tax  receipts  and  certificates  of  redemption 
from  tax  sales,  or  the  mortgage  in  which  the  defendant  claims 
to  have  been  interested,  or  the  evidence  of  Hawes  as  to  the 
services  rendered  by  the  defendant  for  Kisling,  for  they  have 
no  bearing  upon  the  issues  on  which  the  action  must  be  de- 
cided. 

Judgment  affirmed. 

Sawyer,  J.  (concurring  specially).  I  have  carefully  exam- 
ined the  testimony  in  this  case,  and  I  am  satisfied  that  it  ia 
entirely  sufficient  to  justify  the  findings  of  the  court.  In  my 
judgment,  the  facts  found  under  the  law  applicable  to  the  case 
support  the  judgment.  I  am  also  of  the  opinion  that  there 
was  no  error  in  the  rulings  of  the  court  in  the  course  of  the 
trial  affecting  the  judgment,  and  that  it  should  consequently 
be  affirmed. 


Trustee  is  Bound  to  FmsuTT  w  XNTKRsans  ov  hd  Trust,  and  will  not 
be  permitted  to  make  profit  by  the  relatiooBhip.  Thia  mle  ia  inflexible, 
without  regard  to  considerationa  paid  by  the  tmstee  or  hia  honeaty  of  pur- 
pose: Chorpennmg's  Appeal,  72  Am.  Dec.  789.  And  generally  one  who  under- 
takes to  act  for  another  cannot,  in  the  same  matter,  act  for  hixnaelf,  the 
higest  degree  of  faithfuhieaa  being  required  from  one  standing  in  a  fiduciary 
relation:  Note  to  Gardner  v.  Ogden,  78  Id.  211. 

Attobney  is  Bound  to  Highest  Honob  and  Intbobitt,  and  muat  exer- 
cise the  utmost  good  faith.  He  will  not  be  permitted,  in  general,  to  pursue 
hia  own  intereata  when  they  conflict  with  those  of  hia  dienta:  Cox  t.  SuiSmm^ 
60  Am.  Dec  386.  An  attorney  and  hia  client  are  not,  however,  under  any 
legal  diaabilitiea  to  contract  with  each  other;  but  the  attorney  mnat  ahow 
that  he  has  not  uaed  hia  influence  over  hia  client  to  hia  prejudice,  and  that  hk 
has  paid  a  full  and  fair  price:  J/ttea  v.  Ertpin,  16  Id.  623.  See  alao  LeeaU  ▼, 
SaUee,  29  Id.  249;  Starr  v.  Vanderheyden,  6  Id.  275. 

Exclusion  or  Admission  or  Evidencs  not  Prejudigial  ia  not  ground 
for  reveraal:   Winona  etc  B.  R,  Co,  ▼.  Waidron,  88  Am.  Dec.  100. 

The  principal  case  is  cited  to  the  point  that  the  statute  prohibiting  a 
party  from  being  a  witnesa  "  where  the  adverae  party,  or  the  party  for  wheaa 
fanmediate  benefit  the  action  ia  prosecuted  or  defended,  ia  the  repreeantativ 
af  a  deceaaed  peraon/*  etc,  extenda  to  all  caaea,  even  where  tiiere  mm  mm 
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privity  or  connection  between  him  and  the  plaintiff,  or  those  through  whom 
he  claims:  SctUerlee  r.  Bliss,  36  Cal.  512.  And  it  is  also  cited  with  regard  to 
the  tennre  by  which  the  municipality  of  San  Frandsoo  held  the  "pneblo 
knds":  Sask  Frcmdseo  ▼.  Canamn,  42  Id.  557. 


Hablan  V.  Peok* 

rn  Calhobhia,  5K.] 

ftrATUTs  Pbotxdiho  tbat  "No   AonoN   fob  BoooYiBr  or  Aiir  Rsal 

EsTATS  sold  by  an  ezecator  or  administrator  onder  the  prorxBions  of 
this  chapter  shall  be  maintained  by  any  heir  or  other  person  claiming 
under  the  deceased  testator  or  intestate,  unless  it  be  commenced  within 
three  years  next  after  the  sale,"  applies  to  all  sales,  void  as  well  aa 
Toidable,  made  by  probate  courts,  of  real  estate  belonging  to  persons 
who  have  died  since  the  passage  of  the  act. 

ActiON  for  the  possession  of  certain  land  by  the  adminis- 
trators of  the  estate  of  Harlan,  deceased,  against  Peck  and 
others,  who  claimed  under  a  former  administrator's  sale  and 
deed.  The  court  below  found  this  sale  to  be  void,  because  the 
petition  on  which  it  was  founded  did  not  state  the  necessary 
jurisdictional  facts,  and  rejected  the  evidence  offered  to  prove 
the  sale,  payment  of  purchase-money,  conveyance,  and  ad- 
verse possession.  The  defendants  pleaded,  and  relied  upon 
section  190  of  the  probate  act.  Judgment  for  the  plaintiffs, 
and  appeal  by  the  defendants  and  interveners. 

Patterson,  Wallace,  and  Stow,  for  the  appellants. 

Clarke  and  Carpentier,  for  the  respondents. 

Drake  and  Hent,  for  the  interveners. 

By  Court,  Sanderson,  J.  The  language  of  section  190  of 
the  probate  act  is  as  follows:  "No  action  for  the  recovery  of 
any  real  estate  sold  by  an  executor  or  administrator  under 
the  provisions  of  this  chapter  shall  be  maintained  by  any 
heir  or  other  person  claiming  under  the  deceased  testator  or 
intestate,  unless  it  be  commenced  within  three  years  next 
after  the  sale." 

Whether  this  language  embraces  sales  which  are  made 
under  orders  of  the  probate  courts  which  are  void  for  the 
want  of  jurisdiction,  or  only  such  sales  as  are  merely  void- 
able, is  the  question. 

There  is  nothing  in  the  policy  or  language  of  the  statute 
which  excludes  void  sales  from  its  operation.    The  policy  of 
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the  statute  is  to  quiet  titles  to  real  estate  sold  by  order  of  the 
probate  courts.  In  view  of  that  policy,  merely,  there  can  be 
no  distinction  between  sales  which  may  be  termed  void  for 
the  want  of  jurisdiction  and  those  which  are  voidable  only. 
Nor  is  there  anything  in  the  language  of  the  statute  which 
creates  such  a  distinction.  The  claim  that  such  a  distinctioB 
is  created  by  the  phrase  *'  under  the  provisions  of  this  chap- 
ter" cannot  be  sustained.  To  so  hold  would  be  to  nullify  the 
statute;  for  if,  as  suggested,  we  read  the  phrase  as  meaning 
*'  according  to  the  provisions  of  this  chapter/'  the  limitation 
would  be  confined  to  "  sales  made  according  to  the  provisions 
of  this  chapter";  that  is  to  say,  to  sales  in  all  respects  valid, 
as  to  which,  for  obvious  reasons,  there  can  be  no  occasion  for 
a  statute  of  limitations.  To  the  phrase  in  question  there  is 
added  no  qualification,  and  hence,  if  it  restricts  the  limitation 
at  all,  it  excludes  all  sales  which  are  not "  according  to  the 
provisions  of  this  chapter,"  which  includes  voidable  as  well 
as  void  sales.  So  the  defendant  in  every  case  would  be  com- 
pelled to  allege  and  prove  a  valid  sale  before  he  could  invoke 
the  protection  of  the  statute;  or  in  other  words,  he  must  show 
that  he  stands  in  no  need  of  protection  in  order  to  obtain  pro- 
tection: Holmes  v.  Beal,  9  Cush.  227;  Scott  v.  Hickox^  7  Ohio 
St.  90.  We  think  the  statute  applies  to  all  sales,  void  as  well 
as  voidable,  made  by  probate  courts  of  real  estate  belonging 
to  persons  who  have  died  since  the  passage  of  the  probate 
act. 

Under  the  foregoing  view,  it  becomes  unnecessary  to  ooo- 
sider  the  other  questions  involved  in  the  case,  or  the  case 
made  by  the  interveners. 

Judgment  reversed,  and  a  new  trial  granted. 

Shaftbb  and  Rhodes,  JJ.,  expressed  no  opinion. 

Ths  FBUffoiPAL  0A8B  IB  oiTSi)  appTcmngly  upon  tiie  point  tliarein  maia- 
tained,  in  Ifeeb  ▼.  VastauU,  Z  8kw.  211.  la  McIfeU  v.  Ctmfp^ffoiSimai  Scehtg, 
66  Cal.  Ill,  the  proyiaion  of  rtatate  xorolTed  in  the  prinoipal  oaae  did  nol 
'^pply*  beoanse  the  premiiei  in  oontroveny  were  not  inbjeot  to  aaie^  and  were 
not  sold  onder  its  proriaioaa. 
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Brown  v.  Ayres! 

rss  California,  625.] 

WimtE  JuDGXEirr  Creditor  Assigns  Judgment,  and  JvDGifENT  Debtor 
WITHOUT  Nones  ov  Assignment  afterwards  pays  the  amonnt  thereof 
yolnntarily  to  the  sheriff  upon  being  served  with  garnishee  process,  the 
rights  of  the  Assignee  are  not  affected,  and  he  may  still  enforce  the  judg- 
ment. 

Person  Voluntasilt  Paying  Debt  or  Another  must  See  that  All 
Conditions  of  section  240  of  the  practice  act  are  fulfilled.  There  must 
be  a  judgment  and  an  execution  against  property,  and  the  person  making 
the  payment  mnst  be  indebted  at  the  instant  to  him  against  whom  the 
execution  runs,  and  therefore  he  is  bound  to  know  of  an  assignment  of 
his  indebtedness. 

Motion  to  set  aside  an  execution.  Execution  upon  the 
judgment  of  Brown  v.  AytM  et  ah,  was  issued  at  the  request  of 
Cutter,  the  assignee  of  Brown,  the  judgment  creditor,  and 
property  levied  on  by  the  sheriff.  The  defendants  then  ten- 
dered $29.50,  which  sum,  with  the  money  already  paid  by 
them  to  the  sheriff  and  constable,  equaled  the  amount  of  the 
judgment;  and  moved  the  court  to  set  aside  the  execution,  and 
for  an  order  directing  the  clerk  to  enter  satisfaction  of  the 
judgment.  Motion  granted,  and  appeal  by  the  assignee.  In 
other  respects  the  opinion  states  the  case. 

Cutter  and  Washingtony  for  the  appellant. 
W.  P.  C,  Whiting,  for  the  respondents. 

By  Court,  Shafteb,  J.  The  plaintiff  recovered  a  judgment 
against  the  defendants  for  the  sum  of  five  hundred  dollars  and 
costs,  and  thereafter  assigned  it  for  a  valuable  consideration 
to  S.  L.  Cutter.  Subsequent  to  the  assignment,  and  before 
notice  thereof  to  the  defendants,  they  paid  the  amount  of  the 
judgment,  less  $29.60,  to  the  sheriff  of  the  city  and  county  of 
San  Francisco,  who  had  served  a  garnishment  upon  them  in 
DiU  V.  Brown,  and  to  the  constable  of  one  of  the  townships  in 
said  city  and  county  on  an  execution  held  by  him  for  collec- 
tion in  Vantine  v.  Brown.  The  question  is,  whether  the  pay- 
ments so  made  by  the  defendants  to  the  constable  and  sheriff 
satisfy  the  judgment  pro  ianto  as  against  the  assignee.  Cutter. 

The  fifth  section  of  the  practice  act  is  as  follows:  "In  the 
case  of  an  assignment  of  a  thing  in  action,  the  action  by  the 
assignee  shall  be  without  prejudice  to  any  set-off  or  other  de- 
fense existing  at  the  time  of  or  before  notice  of  the  assign- 
ment."   The  question  presented,  though  a  new  one  in  this- 


656  Bbown  v.  Ayres.  [Cal 

state,  has  been  twice  passed  upon  in  New  York:  CourUryman 
V.  Boyer,  3  How.  Pr.  386;  Robinson  v.  Weeks,  6  Id.  161;  and 
Richardson  y.  Ainsworth,  20  Id.  530.  It  was  considered  in 
both  cased  that  the  rights  of  the  assignee  were  unaffected  bj 
payments  made  by  the  judgment  debtor  under  section  258  of 
the  code  (answering  to  section  240  of  the  practice  act),  not- 
withstanding the  judgment  debtor  making  the  payment  had 
no  notice  of  assignment.  Both  cases  were  thoroughly  consid- 
ered, and  the  conclusion  arrived  at  is  in  our  judgment  correct 

The  defendants  here  rely  upon  the  fifth  section  of  the  prac- 
tice act,  as  furnishing  the  test  by  which  the  validity  of  their 
defense  is  to  be  tried.  We  consider,  however,  that  the  ques- 
tion turns  upon  section  240  of  the  practice  act,  rather  than 
the  fifth.  The  fifth  section  deals  generally  with  the  rights  ol 
assignees,  while  section  240  deals  with  the  powers  of  judgment 
and  other  debtors,  under  certain  very  exceptional  circum- 
stances, to  do  a  very  anomalous  thing.  Payment  of  debts  by 
persons  having  no  relations  to  them  meets  with  no  encourage- 
fj[ient  at  common  law.  It  is  apparent  that  such  persons  were 
regarded  by  it  as  officious  intermeddlers  in  other  men's  mat- 
ters, though  they  were  spoken  of  by  the  milder  name  of  "  vol- 
unteers." 

Section  240  of  the  practice  act  states  a  case  in  which  a 
third  person  may  voluntarily  pay  the  debt  of  another.'  The 
facts  constituting  the  special  case  are  all  given,  and  the  pre«- 
ence  of  each  fact  is  essential  to  the  power.  There  must  be  a 
judgment  and  an  execution  thereon  against  property,  and  the 
I)erson  making  the  payment  must  be  indebted  at  the  instant 
to  him  against  whom  the  execution  runs.  If  he  stands  in 
that  relation  in  fact  at  the  time  indicated,  then,  under  the 
power  so  conferred,  he  may  administer  upon  the  estate  of  the 
execution  debtor  pro  tanto.  Now,  at  the  time  the  defendants 
herein  paid  the  two  debts  to  Brown,  named  in  the  agreed 
statement,  they  were  not  indebted  to  Brown.  They  were,  in 
legal  judgment,  the  debtors  of  Cutter,  the  assignee,  to  whose 
representatives  the  judgment  would  have  survived  in  case  of 
his  death.  Had  the  defendants  made  the  payments  under  a 
valid  judicial  decree,  the  case  might  require  forther  and  per* 
haps  different  consideration.  But  Ayres  &  Co.  were  not 
compelled;  they  yielded  to  solicitation,  paying  for  no  other 
apparent  reason  than  that  they  were  asked  so  to  do.  Befbra 
yielding  to  the  request,  it  behooved  them  to  ascertain  to  a 
certainty  that  all  the  conditions  of  the  anomalons  po¥^r  thaj 
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were  about  to  exercise  existed  in  fact;  or  failing  that,  to  claim 
an  indemnity;  and  failing  that,  to  leave  the  parties  who  ap- 
proached them  to  their  remedy.  If  Brown  had  never  assigned 
the  judgment,  and  the  defendants  had  advanced  money  for 
him  without  his  request,  or  being  his  agents,  had  made  pay- 
ments on  his  account  over  and  beyond  their  powers,  they 
could  not  have  held  him  accountable  therefor.  The  pay- 
ments made  in  this  instance  were  also  vltra  vires,  and  they 
therefore  fall  within  the  rule  of  volenti  nonfit  ir^ria. 
Order  reversed. 

Sanderson,  J.,  expressed  no  opinion. 


Amioneb  ow  jTTDQUEsrt  Takeb  It  Subjxot  to  Samb  DKRN8X8  to  which 
it  mm  Bubjeet  in  the  hands  of  the  assignor:  Note  to  Dugoi  v.  Matthews,  64 
Am.  Dec.  36S,  309;  Bobeaon  ▼.  Boberts,  83  Id.  808,  and  note  316;  and  ordi- 
narily, if  the  judgment  debtor  is  not  notified,  the  assignment  is  inoperative 
as  to  him,  and  therefore  if  after  the  assignment  he  obtains  a  release  from  the 
judgment  creditor  and  assignor  for  a  valuable  consideration,  he  wiU  be  dis- 
charged as  to  the  assignee:  OauUagker  ▼.  CcUdweQ,  60  Id.  86,  and  note  87. 

Que  Comfbllsd  to  Pat  Debt  of  Another  may  recover  from  that  other; 
otherwise  with  respect  to  the  voluntary  payment  of  another's  debt  without 
aathority:  BcMnan  v.JSTiigtAeff,  19  Am.  Dec.  243. 
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In  B  Public  House  ov  Entebtaikmeet  for  All  Who  Choose  to  Tieit 
It. 

Oee  Who  Holds  Himself  out  to  World  as  Innkeeper  may  be  regarded 
as  such,  though  the  only  eating  department  of  his  establishment  is  a 
restaurant  in  the  basement,  connected  with  the  house  by  a  stairway,  and 
conducted  by  the  innkeeper  and  two  other  persons  jointly,  who  share  the 
profits. 

Where  Person  Holds  Htmhei.f  out  to  World  as  Innkeeper  by  the 
means  usually  employed  in  that  business,  and  in  that  capacity  is  accus- 
tomed to  receive  travelers  as  his  guests,  and  to  solicit  a  continuance  of 
their  patronage,  and  a  traveler,  relying  on  such  representations,  goes  to 
the  house  to  receive  such  entertainment  as  he  has  occasion  for,  the  rela- 
tion of  innkeeper  and  guest  is  created,  and  the  innkeeper  cannot  be  heard 
to  say  that  his  prpfooBJain  were  false,  and  that  he  was  not  in  fact  an  inn- 
keeper. 

Bbovlatdio  BEBFEunvE  BiORn^  Duties,  and  Eesfonsibilitibs 
or  Innxeepkr  and  Qxtest  have  their  origin  in  considerations  of  public 
polu^,  and  are  designed  mainly  for  the  protection  of  travelers  and  their 
property;  and  the  same  considerations  of  pnblio  policy  demand  that  tho 
innkeeper  shall  be  held  to  the  responsibilities  which,  by  his  representa- 
tioos,  he  induced  his  guest  to  believe  he  would  aasnma. 
Ajc  Dsc.  Vol.  Xd— 42 
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Trayelxb  Who  Entsbs  Inn  as  GxrxBr  does  not  Obasi  to  bx  Gusbt  b^ 
proposmg  to  remain  a  given  number  of  days,  or  by  aaoertaining  the  priee 
that  will  be  charged  for  hia  entertainment^  or  by  paying  in  adTanoa  for  a 
part  or  the  whole  of  the  entertaunmwnt^  or  paying  for  what  he  has  oeea- 
Bion  for  as  hia  wants  are  supplied. 

Innkxkpkr  is  Rbsfonsibli  as  Sitgh  iob  PBonotTT  ov  Gunr  placed  under 
his  care  after  the  owner  of  the  property  has  become  a  guest  at  the  inn. 
There  is  no  rule  limiting  aa  innkeeper's  responsibility  to  such  property 
as  the  guest  may  have  in  his  immediate  possession  at  the  moment  of  his 
arrival  at  the  inn. 

Whsre  Qusstb  ov  Inn  abb  Rbquxsctd  bt  Gxnbbal  Notzcb  not.  to 
Leavb  Monet  or  articles  of  value  in  their  rooms,  but  to  deposit  the 
same  for  safe-keeping  in  a  safe  at  the  office,  and  a  deposit  of  money  and 
gold-dust  is  so  made  by  a  guest,  in  the  absence  of  other  evidence  this 
deposit  will  be  deemed  to  be  made  by  the  guest  and  received  by  the  inn- 
keeper in  pursuance  of  the  general  notice,  and  the  better  to  enable  the 
innkeeper  to  give  that  care  and  security  to  the  property  which  are  re- 
quired of  him  by  law;  and  not  as  a  deposit  with  a  bailee  without  hire. 

Innkxepeb  is  Liablb  as  Insubbb  of  Pbofbbtt  of  GuBsra  GoMMtnxD  to 
HIS  Cabb  against  everything  but  the  act  of  God  or  the  public  enen^,  or 
the  neglect  or  fraud  of  the  owner  of  the  property. 

Innkbepeb  is  Liable  fob  Loss  of  Goods  of  Guest  Intrdbtbd  to  urn 
Cabe,  occasioned  by  a  robbery  or  burglary. 

Innbbepkb  cannot  Raise  Objection  that  Amount  of  Monet  was 
Labgeb  than  the  guest  might  need  for  his  reasonable  expenses,  after  the 
money  committed  to  his  special  custody  according  to  the  rules  of  the  inn 
has  been  stolen,  even  admitting  that  the  objection  would  be  good  before 
the  deposit  was  made. 

Gold  Coin  Dxpositxd  bt  Guest  with  Innbxbfxb  is  received  by  latter  in 
a  fiduciary  capacity,  and  in  case  of  loss,  the  guest  is  entitled,  under  the 
specific-contract  act,  to  recover  judgment,  payable  in  gold  coin. 

Action  against  the  defendant  as  an  innkeeper,  to  recover 
for  the  loB3  of  168  ounces  of  gold-dust,  the  property  of  the 
plaintiff;  fifteen  hundred  dollars  in  gold  coin  which  belonged 
at  the  time  of  the  loss  to  the  plaintiff's  assignor,  Walker;  and 
227^  ounces  of  gold-dust  belonging  at  the  time  of  the  loss  to 
the  plaintiff's  assignors,  Lynn  and  McKinnon,  jointly.  The 
evidence  tended  to  show  that  the  plaintiff  and  his  three  com- 
panions, Walker,  Ljrnn,  and  McKinnon,  were  residents  of 
Canada,  and  had  been  mining  in  British  Columbia.  They 
left  the  mines  with  their  gold-dust  and  money,  and  came  to 
San  Francisco  on  their  way  to  their  home  in  Canada  West 
They  arrived  in  San  Francisco  November  1,  1865,  and  im- 
mediately went  to  the  hotel  called  the  What  Cheer  House, 
of  which  the  defendant  was  proprietor,  and  soon  after  engaged 
passage  to  New  York  by  a  steamer  which  sailed  November  13, 
1865,  and  expected  and  intended  to  embark  on  her.  Walker 
had  fifteen  hundred  dollars  in  gold  coin,  and  the  others  had 
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bags  of  gold-dust.  This  coin  and  gold-dust  they  deposited  at 
^he  office  of  the  hotel,  and  the  clerk  put  them  in  a  safe  kept 
for  that  purpose,  pursuant  to  the  various  notices,  rules,  and 
regulations  posted  up  in  public  places  around  the  hotel  and 
in  the  rooms  of  the  guests.  A  register  of  deposits  was  kept 
in  the  house  by  the  book-keeper,  and  the  names  of  the  depos- 
itors were  entered  in  it,  with  a  description  of  the  articles  de- 
posited and  the  date  set  opposite.  This  had  been  the  custom 
of  the  house  for  years,  and  these  formalities  were  observed  in 
the  case  of  the  deposits  of  the  plaintiff  and  his  companions, 
the  proper  entries  in  the  register  were  made,  and  the  clerks 
of  the  house  were  informed  that  they  were  gold-dust  and  coin, 
and  memorandums  to  that  effect  were  made  in  the  register. 
The  defendant  did  not  live  at  the  hotel,  but  exercised  a  gen- 
eral supervision  over  it,  and  chiefly  depended  on  his  agent? 
and  employees  at  the  house.  The  rule  observed  at  the  house 
when  the  plaintiff  and  his  assignors  stopped  there  was,  that 
persons  who  applied  for  rooms  and  lodging  were  required  to 
pay  for  their  rooms  and  lodging  in  advance;  and  persons  eat- 
ing at  the  restaurant,  which  was  kept  in  the  basement  of  the 
building  and  managed  and  conducted  in  the  name  of  the  de- 
fendant, but  for  the  benefit  of  the  defendant  and  two  other 
persons,  who  shared  the  profits,  were  required  to  pay  for  each 
meal  as  it  was  eaten,  whether  they  lodged  at  the  What  Cheer 
House,  or  not.  This  rule  regarding  the  restaurant  was  not, 
however,  inflexible,  and  was  not  enforced  as  to  the  plaintiff, 
who  settled  for  a  portion  of  the  meals  eaten  by  him  and  his 
assignors  with  the  clerk  of  the  What  Cheer  House,  by  a  gen- 
eral bill.  On  the  13th  of  November,  1865,  at  three  o'clock 
A.  M.,  the  safe  of  the  What  Cheer  House,  in  which  the  money 
and  gold-dust  of  the  plaintiff  and  his  assignors  were  deposited, 
was  broken  into  and  their  property  stolen.  At  the  time  of 
the  theft  the  combination  lock  of  the  safe  was  not  turned  on, 
though,  other  than  this,  all  usual  and  necessary  precautions 
seem  to  have  been  adopted  for  the  safety  of  the  property  con- 
tained in  the  safe.  A  portion  of  the  plaintiff's  money  was  not 
brought  by  him  to  the  house  on  his  first  arrival,  but  w£»8  re- 
ceived by  him  and  deposited  in  the  safe  several  days  i*  "^^r- 
ward.  Verdict  and  judgment  were  for  the  plaintiff  V 
$10,788.  The  defendant  moved  for  a  new  trial,  upon  the 
grounds,  among  others,  that  the  verdict  was  contrary  to  the 
evidence;  that  the  verdict  and  evidence  were  contrary  to 
the  law;  and  that  the  court  erred  in  giving  and  refusing 
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instmctions.  The  motion  was  denied,  and  from  the  order 
denying  the  motion  and  from  the  judgment  the  defendant 
appealed. 

Patterson^  Wallace^  and  Stow^  for  the  appellant. 

8.  M,  WiUon  and  A,  P.  Crittenden^  for  the  respondent. 

By  Court,  Rhodes,  J.  The  definition  of  an  inn  given  by 
Mr.  Justice  Bayley,  in  ThomjpBon  v.  i^cy,  3  Barn.  &  Aid.  286, 
as  "a  house  where  a  traveler  is  furnished  with  everything 
which  he  has  occasion  for  while  on  his  way,"  is  comprehen- 
sive enough  to  include  every  description  of  an  inn;  but  a  house 
that  does  not  fill  the  full  measure  of  this  definition  may  be 
an  inn.  It  probably  would  not  now  be  regarded  as  esisential 
to  an  inn  that  wine  or  spirituous  or  malt  liquors  should  be  pro- 
vided for  the  guests.  At  an  inn  of  the  greatest  completeness, 
entertainment  is  furnished  for  the  traveler's  horse  as  well  as  for 
the  traveler,  but  it  has  long  since  been  held  that  this  was  not 
essential  to  give  character  to  the  house  us  an  inn:  See  Thomp- 
9on  V.  Zacy,  supra;  2  Kent's  Com.  695;  1  Smith's  Lead.  Cas., 
notes  to  Coggs  v.  Bernard;  Story  on  Bailments,  sec.  475;  Kisten 
V.  HUdebrand,  9  B.  Mon.  74  [48  Am.  Dec.  416].  In  Wintemvute 
V.  Clarke,  5  Sand.  247,  an  inn  is  defined  as  a  public  house  of  en- 
tertainment for  all  who  choose  to  visit  it.  The  defendant  in- 
sists that  the  What  Cheer  House  was  a  lodging-house,  and  not 
an  inn;  because,  as  he  says,  the  eating  department  was  dis- 
tinct from  the  lodging  department.  It  appears  that  in  the 
basement  of  the  What  Cheer  House,  and  connected  with  it  by 
a  stairway,  there  was  a  restaurant  which  was  conducted  by  the 
defendant  and  two  other  persons  jointly,  and  that  the  three 
shared  the  profits.  Where  a  person  by  the  means  usually 
employed  in  that  business  holds  himself  out  to  the  world  as  an 
innkeeper,  and  in  that  capacity  is  accustomed  to  receive  trav- 
elers as  his  guests,  and  solicits  a  continuance  of  their  patron- 
age, and  a  traveler,  relying  on  such  representations;  goes  to  the 
house  to  receive  such  entertainment  as  he  has  occasion  for, 
the  relation  of  innkeeper  and  guest  is  created,  and  the  inn- 
keeper cannot  be  heard  to  say  that  his  professions  were  false, 
and  that  he  was  not  in  fact  an  innkeeper.  The  rules  regu- 
lating the  respective  rights,  duties,  and  responsibilities  of  inn- 
keeper and  guest  have  their  origin  in  considerations  of  public 
policy,  and  were  designed  mainly  for  the  protection  and  se- 
curity of  travelers  and  their  property.  They  would  afibrd 
the  traveler  but  po<>r  security,  if,  before  venturing  to  intrust 
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his  property  to  one  who,  by  his  agents,  cards,  bills,  advertise- 
ments, sign,  and  all  the  means  by  which  publicity  and  no- 
toriety can  be  given  to  his  business,  represents  himself  as  an 
innkeeper,  he  is  required  to  inquire  of  the  employees  as  to 
their  interest  in  the  establishment,  or  take  notice  of  the  agen- 
cies or  means  by  which  the  several  departments  are  conducted. 
The  same  considerations  of  public  policy  that  dictated  those 
rules  demand  that  the  innkeeper  should  be  held  to  the  re* 
sponsibilities  which  by  his  representations  he  induced  his 
guest  to  believe  he  would  assume.  We  think  the  jury  were 
fully  warranted  by  the  evidence  in  finding  that  the  What 
Cheer  House  was  an  inn,  and  that  the  defendant  was  an  inn- 
keeper; and  the  court  correctly  instructed  the  jury  in  respect 
to  those  facts. 

2.  Very  little  need  be  said  ux>on  the  question  whether  the 
plaintiff  and  his  assignors  were  guests  at  the  defendant's  inn. 
A  traveler  who  enters  an  inn  as  a  guest  does  not  cease  to  be 
a  guest  by  proposing  to  remain  a  given  number  of  days,  or 
by  ascertaining  the  price  that  will  be  charged  for  his  enter- 
tainment, or  by  paying  in  advance  for  a  part  or  the  whole  of 
the  entertainment,  or  paying  for  what  he  has  occasion  for,  as 
his  wants  are  supplied.  We  see  no  reason  why  the  innkeeper 
may  not  require  payment  in  advance,  or  why  the  guest  may 
not  pay  in  advance  for  lodgings  for  a  part  or  all  the  time  he 
intends  to  remain  as  a  guest  at  the  inn.  There  can  be  no 
doubt  from  the  evidence  that  the  plaintiff  and  his  assignors 
went  to  the  What  Cheer  House  as  travelers,  and  intended  to 
have  left  for  New  York  on  the  day  the  robbery  was  com- 
mitted. 

3.  Did  the  defendant  receive  the  coin  and  gold-dust  as  a 
bailee  without  hire,  or  in  the  character  of  innkeeper?  In 
Mateer  v.  Brown,  1  Cal.  221  [52  Am.  Dec.  303],  it  is  held  that 
that  was  a  question  of  fact,  and  the  question  was  directed  to 
be  submitted  to  the  jury.  It  was  shown,  beyond  all  contro- 
versy, that  the  gold-dust  was  taken  to  the  inn  several  days 
after  the  plaintiff  arrived  there  as  a  guest.  If  that  circum- 
stance would  have  relieved  the  defendant  of  responsibility  as 
an  innkeeper,  the  question  would  not  have  been  directed  to 
be  submitted  to  the  jury,  for  it  would  be  useless  to  find  that 
he  received  it  as  innkeeper  unless  he  could  be  held  responsi- 
ble in  that  capacity.  That  case  is  authority  that  the  inn- 
keeper may  be  held  responsible  for  the  property  of  the  guest, 
placed  under  his  care,  after  the  owner  of  the  property  has  b^^ 
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oome  a  guest  at  the  inn.  Two  of  the  gaeets,  in  this  case, 
deposited  their  gold-dust  with  the  defendant  on  their  arrival 
at  the  hotel,  and  the  others — the  plaintiff  and  Walker  — 
made  their  deposits  after  they  had  been  at  the  hotel  ten 
days.  No  reason  is  perceived  why  the  responsibility  of  the 
innkeeper,  for  the  safe-keeping  of  his  guests'  property,  should 
be  limited  to  such  property  as  the  guest  may  have  in  his  im- 
mediate possession  at  the  moment  of  his  arrival  at  the  inn. 
The  relation  of  innkeeper  and  guest,  out  of  which  springs  the 
responsibility,  is  the  same,  whether  the  guest's  baggage  is  con* 
veyed  to  the  inn  with  him  or  at  a  subseqent  time;  or  whether 
he  then  has  in  his  possession  or  afterwards  procures  the 
money,  clothing,  etc.,  that  he  may  need  on  his  journey. 

The  guests  of  the  house  were  requested  not  to  leave  money 
or  articles  of  value  in  their  rooms,  but  to  deposit  the  same  for 
safe-keeping  in  a  safe  at  the  office;  and  there  is  nothing  in  the 
case  to  show  that  the  deposits  were  made  by  the  guests  or  re- 
ceived by  the  innkeeper  for  any  other  reason  or  purpose  than 
in  pursuance  of  such  request,  and  the  better  to  enable  the  inn- 
keeper to  give  that  care  and  security  to  the  property  which  are 
required  of  him  by  law.  In  Needles  v.  Howard^  1  E.  D.  Smith, 
65,  and  Stanton  v.  Lelandy  4  Id.  94,  the  material  questions  aris- 
ing upon  this  point  were  very  fully  considered,  and  the  con- 
tusion reached  was  adverse  to  the  position  of  the  defendant. 
The  instruction  requested  by  the  defendant  on  this  point  was 
liable  to  the  objection  stated  by  the  court  as  the  ground  of  its 
refusal,  that  it  was  likely  to  mislead  the  jury.  The  kind  of 
bailment  denominated  in  the  instruction  '^ ordinary  bailment" 
is  not  defined  or  in  any  way  distinguished  from  that  bailment 
which  arises  when  a  guest  places  his  property  in  the  custody 
of  an  innkeeper  in  the  customary  mode. 

4.  The  fourth  point  as  stated  by  the  defendant  is,  "Was  the 
money,  etc.,  lost  by  a  forcible  robbery,  without  fault,  careless- 
ness, negligence,  or  connivance  of  defendant,  his  servants  or 
guests?"  We  think  the  jury  were  justified  in  answering  the 
question  in  the  negative,  because  of  the  neglect  of  the  defend- 
ant's clerk  to  turn  on  the  safe  the  combination  lock.  But 
under  this  point  counsel  have  discussed  the  question  whether 
an  innkeeper  is  an  insurer  of  the  property  of  his  guest  com- 
mitted to  his  care.  The  authorities  do  not  agree  upon  this 
question.  Some  of  the  cases  hold  that  the  innkeeper  ia 
not  responsible  when  the  loss  was  occasioned  by  inevitable 
casualty,  by  irresistible  force,  by  superior  force,  or  by  robbery 
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or  burglary  committed  by  persons  from  without  the  imi;  and 
some  go  even  further,  and  hold  that  the  presumption  of  negli- 
gence may  be  rebutted  by  showing  that  there  was  no  negligence 
in  point  of  fact  on  his  part  or  that  of  his  servants.  But  the 
preponderating  weight  of  authority,  from  the  time  of  the  de- 
cision in  CayWs  Case,  8  Coke,  82,  to  the  present  time,  is  in 
favor  of  the  rule  that  he  is  liable  as  an  insurer.  The  rule 
is  thus  stated  in  1  Parsons  on  Contracts,  623:  '^Public  policy 
imposes  upon  an  innkeeper  a  severe  liability.  The  later,  and 
on  the  whole  prevailing,  authorities  make  him  an  insurer  of 
the  property  committed  to  his  care,  against  everything  but  the 
act  of  God  or  the  public  enemy,  or  the  neglect  or  fraud  of  the 
owner  of  the  property.  He  would  then  be  liable  for  a  loss 
occasioned  by  his  own  servants,  by  other  guests,  by  robbery  or 
burglary  firom  without  the  house,  or  by  rioters  or  mobs."  The 
rule  is  carried  to  the  same  extent  in  Mateer  v.  BromUy  1  Cal. 
221  [62  Am.  Dec.  303].  We  deem  it  unnecessary  at  this  time 
to  enter  upon  a  review  of  the  cases,  or  to  recapitulate  the  ar- 
gument or  reasons  in  support  of  the  rule,  as  this  has  very  fully 
been  done  in  Shaw  v.  Berry ^  31  Me.  478  [52  Am.  Dec.  628]; 
Sibley  v.  Aldrich,  33  N.  H.  553  [66  Am.  Dec.  745];  Hidet  v. 
Swift,  42  Barb.  249;  S.  C,  33  N.  Y.  571  [88  Am.  Dec.  405]. 
See  also  Orinnell  v.  Cooky  3  Hill,  485  [38  Am.  Dec.  663]; 
ThickstoTie  v.  Howard,  8  Blackf.  535;  Piper  v.  Manny,  21 
Wend.  282;  Mason  v.  Thompson,  9  Pick.  280  [20  Am.  Dec.  471]. 

5.  The  fifth  point  is,  that  the  defendant  is  not  liable  for  an 
amount  beyond  what  is  sufficient  for  the  reasonable  traveling 
expenses  of  the  plaintiff  and  his  assignors.  The  gold-dust  was 
not  money  any  more  than  are  bank  bills  or  government  stocks 
pr  securities;  but  it  was  so  readily  convertible  into  money  at 
Ban  Francisco  that  for  the  purposes  of  this  question  it  may  be 
treated  as  money.  The  doctrine  of  Mateer  v.  Brown,  supra^ 
is  opposed  to  the  limited  liability  contended  for.  It  would  be 
altogether  impracticable  for  the  court  to  lay  down  any  ralea 
for  determining  what  would  be  reasonable  traveling  expenses. 
One  person  might  choose  to  make  the  trip  in  the  cheapest 
manner,  and  another  might  indulge  in  the  most  lavish  ex- 
penditures. The  contingencies  to  which  the  party  might  be 
subject  on  his  journey  could  not  be  anticipated,  nor  the  ex- 
penses  calculated  with  any  certainty. 

But  if  the  innkeeper  is  authorized  in  any  case  to  supervise 
the  expenditures  of  his  guest,  there  was  nothing  of  that  char- 
acter manifested  here.    The  notice  to  the  guests  was  that  the 
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innkeeper  would  not  hold  himself  responsible  for  their  money 
or  articles  of  value  unless  they  were  deposited  in  the  safe  at 
the  office.  There  was  no  limit  indicated  as  to  the  amount  or 
value  that  might  be  deposited;  and  it  appears  that  at  the  time 
the  safe  was  robbed  it  contained  money  and  gold-dust,  de- 
posited by  guests,  of  about  the  amount  of  thirty  thousand 
dollars.  These  deposits  were  being  made  every  day,  and  en- 
tries thereof  were  made  in  a  book  kept  for  that  purpose.  The 
evidence  shows  that  the  receipt  and  entry  of  such  deposits 
was  a  part  of  the  regular  and  usual  business  of  the  hotel.  The 
plan  was  devised  and  carried  on,  not  only  for  the  innkeeper's 
protection,  but  to  induce  travelers  to  patronize  the  hotel  by 
o£fering  them  greater  security  for  their  property.  After  hav- 
ing thus  offered,  as  an  innkeeper,  to  take  charge  of  the  money 
of  his  guests,  and  having  received  it  on  deposit  and  placed  it 
where  such  property  was  usually  kept,  he  cannot  avoid  re- 
sponsibility for  its  loss  by  saying  that  the  guest  deposited  too 
much  money.  It  is  too  late  to  raise  the  objection  that  the 
amount  of  money  was  larger  than  the  guest  might  need  for 
his  reasonable  expenses  after  the  money  deposited  according 
to  the  rules  of  the  inn  has  been  stolen,  even  admitting  that 
the  objection  would  be  good  before  the  deposit  was  made. 

Several  of  the  cases  cited  by  the  defendant  support  the  po- 
sition that  the  innkeeper  is  not  responsible  for  everything  that 
the  guest  may  choose  to  bring  to  the  inn;  but  we  apprehend 
that  he  would  not  have  been  relieved  of  responsibility  in  any 
of  those  cases  had  the  property  at  his  request  been  committed 
to  his  special  care  and  custody.  In  CayWs  Case,  8  Coke,  32, 
it  was  resolved  that  '^  if  one  brings  a  bag  or  chest,  etc.,  of  evi- 
dences into  the  inn,  or  obligations,  deeds,  or  other  specialties, 
and  by  default  of  the  innkeeper  they  are  taken  away,  the  inn- 
keeper shall  answer  for  them."  The  language  of  Mr.  Chan- 
cellor Kent  is  equally  strong:  "The  responsibility  of  the  inn- 
keeper extends  to  aU  his  servants  and  domestics,  and  to  all 
the  movable  goods  and  chattels  and  moneys  of  his  guest  which 
are  placed  within  the  inn":  2  Kent's  Com.  593.  There  are 
many  cases  in  which  it  is  held  that  his  responsibility  extends 
to  money  and  chattels  other  than  such  as  are  provided  by  the 
guest  for  his  necessary  or  convenient  use  while  traveling.  In 
Clute  V.  Wigginsj  14  Johns.  175  [7  Am.  Dec.  448],  the  guest 
recovered  for  certain  bags  of  wheat  and  barley.  In  Piper  v. 
Manny,  21  Wend.  282,  the  recovery  was  for  a  tub  of  butter. 
In  Snider  v.  Oeiesy  1  Yates,  34,  the  innkeeper  was  held  liable 
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for  230  Spanish  milled  dollars.  In  Hvlett  v.  Swiftj  S3  N.  Y. 
571  [88  Am.  Dec  405],  the  plaintiff  recovered  the  value  of 
his  horses,  wagon,  and  a  load  of  buckskin  goods.  In  TovoTison 
V.  Havre  de  Grace  Bankj  6  Har.  &  J.  47  [14  Am.  Dec.  254], 
the  property  in  controversy  was  one  thousand  dollars  in  bank 
bills.  In  Mateer  v.  Brown,  1  Cal.  221  [52  Am.  Dec.  303],  the 
amouDt  deposited  was  five  thousand  five  hundred  dollars  in 
gold-dust.  The  doctrine  laid  down  in  Purvis  v.  Coleman^  21 
N.  Y.  112,  applies  with  very  decided  force  to  the  question  here. 
A  sum  of  money — four  hundred  sovereigns — was  stolen  from 
the  plaintiff  ^s  trunk,  which  was  in  a  room  in  the  hotel  assigned 
to  the  plaintiff.  Notice,  in  fact,  had  been  given  to  the  plaintiff 
on  his  arrival  that  the  defendants  had  provided  a  safe  for  the 
deposit  of  the  valuables  of  their  guests,  and  that  they  would 
not  be  liable  for  their  loss  unless  they  were  deposited  in  the 
safe.  The  court  declared  that  '*  at  common  law  the  defend- 
ants were  liable  for  all  losses  of  the  property  of  their  guests 
infra  hospitium,**  excepting,  of  course,  those  occasioned  by 
the  act  of  God  or  the  public  enemy,  or  the  neglect  or  fraud  of 
the  guest;  but  that  the  legislature  had  modified  this  strict  lia- 
bility at  common  law  by  enacting  that  if  the  proprietor  of  a 
hotel  should  furnish  a  safe  at  the  office  of  the  hotel  for  the 
safe-keeping  of  the  money  and  other  valuables  of  his  guests, 
and  should  notify  them  thereof  by  posting  notices  in  the 
rooms  occupied  by  his  guests,  he  should  not  be  liable  for  any 
loss  of  money  or  valuables,  etc.,  if  the  guests  should  neglect 
to  deposit  the  same  in  such  safe.  The  court  affirmed  the  judg- 
ment for  the  defendants  on  two  grounds:  1.  That  the  actual 
notice  was  sufficient  under  the  statute,  without  proof  of  the 
constructive  notices  by  posting  the  notice  in  the  room  of  the 
guest;  and  2.  That  the  guest  having,  received  the  notice  in 
fact,  and  failing  to  comply  with  it,  was  guilty  of  negligence, 
and  must  bear  the  loss.  A  majority  of  the  court  concurred 
on  the  first  ground,  and  the  whole  court  concurred  on  the 
second  ground. 

One  purpose  of  the  act,  it  was  held,  was  to  enable  the  host 
to  relieve  himself  of  his  common-law  liability, — that  is,  of  lia- 
bility for  the  loss  of  the  money  or  the  valuables  of  the  guest 
who  neglected  compliance  with  the  notice.  That  was  the  main 
object  of  the  act,  although  it  was  at  the  same  time  intended 
to  provide  for  the  security  of  the  guest.  That  was  precisely 
the  purpose  of  the  notice  in  this  case,  which  was  given  to  the 
guests  by  posting  the  rules  of  the  house  in  the  rooms  occupied 
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by  them.  The  statute  of  New  York  was,  in  truth,  only  de- 
claratory of  the  law  in  such  cases,  except  only  in  respect  to 
constructive  notice,  which  is  made  equivalent  to  actual  notice. 
In  passing  upon  the  second  ground,  it  was  held  that  when  the 
notice  in  fact  was  given,  independently  of  the  statute,  the  inn* 
keeper  would  not  be  responsible  for  the  loss  when  the  gueet 
neglected  to  comply  with  the  requirements  of  the  notice.  It 
necessarily  follows  that  he  would  have  been  responsible  for 
the  loss  had  the  guest  made  the  deposit  in  compliance  with 
the  notice.  The  statute,  then,  conferred  upon  him  no  right  or 
privilege  but  that  of  imparting  notice  by  posting  the  same  in 
the  manner  therein  prescribed,  and  neither  added  to  nor  di- 
minished the  responsibility  that  he  would  have  incurred  had 
he  received  the  money  on  deposit,  in  pursuance  of  a  notice  in 
fact,  and  in  the  course  of  the  usual  and  customary  business  of 
the  hotel.  Nothing  is  said  in  that  case  as  to  there  being  an 
excess  of  money  beyond  what  was  needed  for  traveling  ex« 
penses  and  personal  use;  but  if  there  is  anything  in  the  point, 
it  was  obvious,  from  the  amount  of  money  involved. 

The  authorities  cited  by  the  defendant  throw  some  light  on 
the  question.  Thus  in  Orange  County  Bank  v.  Brown^  9  Wend. 
85  [24  Am.  Dec.  129],  the  plaintiff  sought  to  recover  from  a 
common  carrier  for  the  loss  of  eleven  thousand  dollars,  which 
the  plaintiff's  agent  was  conveying  in  his  trunk.  He  stated 
to  the  officers  of  the  boat  that  the  trunk  was  valuable,  but  not 
that  it  contained  money.  He  placed  the  trunk  in  the  office, 
as  he  was  directed  by  the  clerk,  and  it  was  stolen  from  that 
place.  Mr.  Justice  Nelson,  in  delivering  the  opinion  of  the 
oourt,  said:  *'Now,  upon  the  ground  that  the  defendants  in  this 
case  have  received  no  compensation  or  reward  from  the  plain- 
tiffs or  any  other  person  for  the  transportation  or  risk  of  the 
money,  and  that  they  were  deprived  of  such  reward  by  the  un- 
fair dealing  of  the  agent  of  the  plaintiffs  with  the  defendants, 
I  am  of  opinion  that  the  plaintiffs  cannot  recover,  and  that 
they  were  properly  nonsuited  on  the  trial."  Miles  v.  CatUe^  6 
Bing.  743,  S.  C,  19  Eng.  Com.  L.  333,  cited  in  that  case,  was 
decided  on  the  same  ground, — that  the  defendant  was  entitled 
to  compensation  for  the  transportation  and  risk  of  the  money, 
but  it  was  carried  among  the  baggage  of  the  passengers  with- 
out informing  the  defendants.  The  same  principle  was  applied 
in  Pardee  v.  DreWy  25  Wend.  459,  when  the  attempt  was  made 
to  have  merchandise  transported  as  baggage,  without  disclos- 
ing its  presence.    See  also  Hawkins  v.  Hoffman^  6  Hill,  688 
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[41  Am.  Dec.  767],  where  the  same  doctrine  ie  aoDomiced. 
It  was  held,  Mr.  Justice  Bronson  delivering  the  opinion,  that 
the  contract  to  convey  the  baggage  of  the  passenger  was  im- 
plied from  the  usual  course  of  business,  and  that  the  price 
paid  for  fare  is  considered  as  a  compensation  for  carrying  the 
baggage;  but  that  baggage  did  not  include  money  or  merchan- 
dise. In  respect  to  innkeepers,  none  of  the  cases  in  which  the 
grounds  of  the  liability  is  considered  hold  that  he  is  entitled 
to  any  separate  compensation  for  the  care  of  the  guest's  prop- 
erty, and  as  he  is  not  entitled  to  separate  compensation  on  ac- 
count of  the  property,  we  cannot  see  how  he  can  complain  that 
the  guest  has  in  his  trunk  or  has  deposited  in  the  safe  more 
money  than  was  reasonable  for  his  traveling  expenses.  His 
implied  contract  covers  it  all,  whatever  it  may  be.  Berkshire 
Woolen  Co,  v.  Proctor ^  7  Cush.  423,  is  decisive  as  authority  of 
this  question.  The  sum  of  five  hundred  dollars  was  stolen 
from  the  trunk  of  the  plaintiff's  agent,  which  was  in  a  room 
occupied  by  him  in  the  defendant's  hotel.  This  question  was 
fully  considered  by  the  court,  and  it  was  held  that  'Hhe  re- 
sponsibility of  innkeepers  for  the  safety  of  the  goods  and 
chattels  and  money  of  their  guests  is  founded  on  the  great 
principle  of  public  utility,  and  is  not  restricted  to  any  par- 
ticular or  limited  amount  of  goods  or  money." 

Here  there  is  no  ground  for  saying  that  the  guest  manifested 
a. lack  of  care,  for  he  placed  his  money  where  the  innkeeper 
assured  him  it  would  be  safe.  He,  as  innkeeper,  notified  his 
guest  to  deposit  his  money  in  the  safe,  and  he  received  it  as  an 
innkeeper  in  the  usual  course  of  his  business,  and  he  must  re- 
spond as  an  innkeeper  for  its  loss. 

Wilhins  v.  EarUj  4  Am.  Law  Reg.,  N.  S.,  742,  is  cited  by  the 
defendant  as  very  cogent  authority  in  support  of  his  position. 
The  decision  may  be  sustained,  perhaps,  upon  the  ground  upon 
which  it  was  placed,  but  some  of  the  views  advanced  we  think 
are  unsound,  and  are  not  supported  by  the  authorities  cited. 
The  plaintiff,  in  compliance  with  a  general  notice  from  the 
innkeeper,  delivered  to  the  clerk,  to  be  deposited  in  the  safe,  a 
sealed  package  marked  only  with  his  name,  and  in  reply  to  an 
inquiry  as  to  what  it  contained,  replied  merely,  *^  Money." 
The  notice  required  the  property  deposited  to  be  '*  properly 
labeled,"  and  the  clerk  informed  the  plaintiff  that  they  made 
their  guests  describe  their  property  before  redelivery.  The 
court  considered  that  the  case  resolved  itself  into  the  question, 
whether  the  plaintiff,  by  depositing  in  the  safe  of  the  defend* 
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ants  the  package,  which  he  delivered  to  the  clerk,  under  the 
circumstances  under  which  he  so  deposited  it,  and  with  no 
more  notice  of  its  value  than  was  given  in  his  conversation 
with  such  clerk  at  the  time  of  such  delivery,  was  not  guilty  of 
such  negligence,  or  did  not  so  violate  the  implied  condition  of 
the  liability  of  defendants,  as  to  exempt  them  entirely  there* 
from;  and  both  branches  of  the  inquiry  were  answered  in 
the  affirmative.  The  neglect  on  the  part  of  the  plaintiff  was 
in  failing  to  disclose  the  amount  of  money  in  the  package;  but 
we  shall  not  consider  whether  that  omission  was  in  violation 
of  the  notice,  or  the  spirit  of  the  act  in  relation  to  innkeepers. 
The  court,  after  citing  many  cases,  still  feeling  a  doubt  as  to 
the  extent  of  the  liability  of  innkeepers,  endeavors  to  deter- 
mine the  point  by  the  cases  relating  to  carriers  of  passengers, 
they  being  considered  by  the  court  as  analogous  in  principle. 
But,  as  we  have  already  remarked,  the  analogy  fails,  because 
the  carrier  of  passengers  is  under  the  implied  obligation  to 
carry  with  the  passengers,  without  extra  compensation,  only 
his  baggage;  and  that,  as  it  is  held,  does  not  include  money, 
except  what  is  necessary  for  traveling  expenses,  and  some  cases 
hold  that  even  that  cannot  be  properly  included  as  baggage. 
The  carrier  has  a  right  to  demand  compensation  for  conveying 
property  that  is  not  baggage,  and  by  custom  the  charge  de- 
pends on  the  value  as  well  as  the  weight  or  bulk,  and  it  would 
be  a  fraud  upon  him  to  attempt  to  saddle  him  with  the  risk 
without  giving  him  the  compensation  for  transporting  it.  If 
the  passenger  chooses  to  carry  a  large  amount  of  money,  he 
assumes  the  risk  of  his  own  loss. 

The  court,  evidently  appreciating  the  hardship  of  the  case, 
as  other  courts  have  done, — and  there  is  equal  hardship, 
whether  the  loss  falls  on  the  host  or  the  guest, — were  of  the 
opinion  that  the  innkeeper  is  held  liable  for  clothing,  orna- 
ments of  the  person,  including  a  reasonable  amount  of  jew- 
elry, and  sufficient  money  to  pay  the  traveling  and  other 
reasonable  daily  expenses  of  the  gue^t;  and  that  beyond  those 
things  he  is  not  liable,  unless  he  has  voluntarily  and  know- 
ingly undertaken  the  care  and  custody  of  them.  If  any  argu- 
ment can  legitimately  be  drawn  from  the  cases  of  passenger 
carriers,  in  support  of  the  limitation  of  the  liability  of  an  inn- 
keeper, the  latter  must  surely  be  held  liable  for  what,  as 
against  the  forum,  is  regarded  as  the  baggage  .of  the  passenger. 
The  cases  cited  by  the  court  include  as  baggage  a  watch,  arti- 
cles of  jewelry,  a  gun,  and  the  tools  of  a  trade,  if  carried  in  a 
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trunk,  and  generally  everything  destined  for  the  personal  use, 
convenience,  and  even  instruction  and  amusement  of  a  passen- 
ger. Suppose  two  travelers  on  their  way  to  the  same  destina* 
tion,  the  one  having  in  his  possession  a  watch,  jewelry,  and 
some  other  of  the  articles  above  mentioned,  and  the  other  hav- 
ing the  money  with  which  he  intends  to  purchase  articles  sim- 
ilar to  those  possessed  by  his  comrade,  and  both  are  robbed  at 
an  inn, — we  are  unable  to  see  why  the  innkeeper  should  not 
be  responsible  to  the  latter  as  well  as  the  former.  How  can  it 
make  any  difference  in  his  liability  because  the  one  chooses  to 
wear  his  gold  '^ specimen"  in  the  form  of  a  pin,  and  the  other 
carries  his  in  his  purse?  Both  are  entitled  to  the  same  care 
and  protection,  and  any  attempt  to  discriminate  between  the 
liability  of  the  innkeeper  for  these  respective  cases  leads  to  in- 
consistencies, if  not  to  absurdities.  The  case  was  decided  at 
about  the  same  time  as  Htdett  v.  Smftj  33  N.  Y.  571  [88  Am. 
Dec.  405],  though  neither  case  is  referred  to  in  the  other;  but 
we  prefer  to  follow  the  higher,  and  in  our  opinion  the  better, 
authority. 

6.  It  is  claimed  that  the  court  erred  in  ordering  that  fifteen 
hundred  dollars  of  the  judgment  be  paid  in  gold  coin.  The 
verdict  is  general.  The  amount  deposited  by  Walker,  there 
can  be  no  doubt,  constituted  a  part  of  the  gross  sum  of  the 
verdict.  That  amount  is  alleged  in  the  complaint  to  have 
been  deposited  in  gold  coin.  The  answer  admits  that  he  de- 
posited a  purse  containing  gold  coin,  but  cannot  state  the 
amount,  and  denies  that  it  exceeded  one  thousand  dollars  in 
value.  This  is  an  admission  that  the  money  deposited  was 
gold  coin.  The  specific-contract  act  provides  that  '4n  an 
action  against  any  person  for  the  recovery  of  money  received 
by  such  person  in  a  fiduciary  capacity,  or  to  the  use  of  an- 
other, judgment  for  the  plaintiff,  whether  tho  same  be  by 
default  or  after  verdict,  may  be  made  payable  in  the  same 
kind  of  money  or  currency  so  received  by  such  person."  The 
kind  of  money  received  by  defendant  not  being  in  issue,  and 
he  having  received  the  same  in  a  fiduciary  capacity,  it  was 
proper  for  the  court,  upon  a  verdict  for  the  amount  of  money, 
to  order  judgment  in  the  kind  of  money  received  by  him. 

7.  The  value  of  the  .gold-dust  at  its  highest  market  value, 
and  the  coin,  do  not  equal  the  verdict  by  the  sura  of  $131.20. 
It  is  claimed  by  the  plaintiff  that  this  is  accounted  for  by  in- 
terest allowed  by  the  jury  by  way  of  damages.  But  the  sum 
does  not  tally  with  the  interest  on  the  value  of  the  gold-dust 
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and  the  coin,  nor  on  the  coin  or  gold-dust  alone.  The  jury 
were  not  instructed  that  they  could  allow  interest,  and  there 
is  nothing  that  indicates  that  they  have  done  so.  The  ver- 
dict is  excessive  in  the  amount  mentioned. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial, 
unless  plaintiff,  within  twenty  days  after  receiving  written 
notice  that  the  remittitur  is  filed  in  the  court  below,  release 
$131.20  of  the  judgment;  and  if  such  release  is  filed,  then  the 
judgment  shall  stand  affirmed. 


XlTNKKKPKR  18  IhBUBXB  OF  OOODS  COKMITTED  TO  HIS  CUSIODT  by  gaestp 

auless  the  loss  be  due  to  culpable  negligence  or  fraud  of  the  gaest,  or  to  the 
act  of  God  or  the  public  enemy:  HukU  v.  Swift,  ^  Am.  Deo.  405,  and  note 
409;  see  IngalUbee  ▼.  Wood,  88  Id.  409,  and  note  412;  Hadkp  ▼.  Cpshaw,  86 
Id.  854. 

One  mat  Rkndzb  Husblt  Liable  as  Invkebpeb  by  holding  himseU  out 
to  the  public  as  such:  Howth  ▼.  Franklin,  73  Am.  Dec.  218,  and  note  220l 

Guests  at  Inn,  Who  are,  and  when  Thet  Cease  to  be  so:  McDameU 
y.  Robinaon,  62  Am.  Dec.  574,  and  note  686-592,  treating  this  topic  at  length, 
and  citing  the  principal  case  at  pages  587,  588,  and  589;  S.  0.,  67  Id.  720, 
and  note  723;  Carter  v.  Hobbs,  88  Id.  764.  The  principal  case  is  cited  to  the 
point  that  neither  the  length  of  time  that  a  man  remains  at  an  inn,  nor  any 
agreement  he  may  make  as  to  the  price  of  board  per  day  or  per  week,  de- 
prives him  of  his  character  as  a  traveler  or  guest,  provided  he  retaina  his 
itatus  as  a  traveler  in  other  respects:  JaUe  v.  Cardinal,  35  Wis.  129;  Mowen 
V.  Fethers,  6  Lans.  115,  116. 

Fob  What  Goods  of  Guest  Innkeefebs  abb  Liable:  PMgrtw  v.  Bar- 
wum,  69  Am.  Dec  212,  and  note  221-226,  containing  a  full  treatment  of  this 
subject,  and  citing  the  principal  case  at  page  226. 

JuDQMENTB  Which  MAT  BE  Made  Patable  dt  Gold  Oodi:  See  note  to 
Lam  V.  (Tbtdboii/;  91  Am.  Deo.  125-12& 


Lawton  v.  Gordon. 

L84  Caufobnia,  86. 1 
OOHTXTANCI  FOB  PUBFOBE  OF  DeFRAUDINQ  GbANTQB'S  ObBDROBS  D  VaLID 

between  the  parties,  and  as  to  all  the  world  exoept  the  creditors  of  the 
grantor. 
Rbdblivebt  of  Deed  bt  Grantee  to  Gbantob  wan  Intbht  to  Cancel 
Same  does  not  revest  the  title  in  the  grantor. 

CONVETANOE    FOB    PUBPOSE    OF     DEFRAUDING     GbANTOR'S     GbBDITOBS    18 

Good  as  AOAiNsr  Subsequent  Pubohasebs  from  the  grantor,  unless 
they  purchase  without  notice  and  for  a  valuable  oonsideratum. 

Action  to  cancel  certain  deeds.    The  facts  are  stated  in  the 
opinion. 
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George  Cadwalader^  for  tho  appellants. 
BadgUy  and  Tilden^  for  the  respondents. 

By  Court,  Sawyer,  J.  This  is  an  action  to  cancel  certain 
deeds.  The  plaintiffs  allege  that  one  Barron  owned  an  inter- 
est ill  certain  mining  claims,  and  being  ''fearful  that  one 
James  Vaughn,  and  other  persons,"  creditors  of  Barron,  would 
attach  the  same,  on  the  5th  of  July,  1864,  executed  and  de- 
livered a  conveyance  of  the  same  to  one  Reed,  without  con- 
sideration, and  for  the  purpose  of  defrauding- said  creditors; 
and  that  said  Reed  took  said  conveyance  with  a  like  purpose, 
and  filed  it  for  record,  but  before  it  was  actually  copied  into 
the  records,  withdrew  the  same,  and  returned  it  to  said  Bar- 
ron, who  delivered  it  to  one  Briggs  to  keep;  and  that  the 
same  was  so  withdrawn  and  delivered  to  Barron  with  intent 
to  cancel  the  same;  that  on  the  20th  of  September,  1864,  after 
the  said  deed  was  so  withdrawn  from  the  recorder's  office,  and 
delivered  to  said  Barron,  said  Barron  conveyed  to  one  Reich- 
ling  by  deed  dated  and  recorded  on  that  day,  who  subse- 
quently conveyed  to  plaintiff;  that  subsequently  said  Reed 
conveyed  to  other  parties,  who  procured  said  deed  from  Bar- 
ron to  Reed  from  said  Briggs,  and  caused  it  to  be  recorded  as 
of  the  date  of  the  original  filing;  that  the  interest  so  conveyed 
had  vested  in  the  defendants,  and  that  all  the  grantees  from 
Reed  took  their  said  several  conveyances  with  knowledge  of 
the  facts  before  stated.  Plaintiffs  ask  that  the  said  several 
deeds  from  Barron  to  Reed,  and  the  grantees  of  the  latter,  be 
declared  void  and  canceled.  The  foregoing  statement  em- 
braces the  substance  of  all  the  material  allegations. 

At  the  hearing,  the  court  dismissed  the  complaint  for  want 
of  equity,  and  plaintiffs  appeal. 

Reichling  does  not  appear  to  have  been  a  creditor.  At  all 
events,  he  has  not  stated  a  case  which  entitles  him  to  im- 
peach the  conveyance  from  Barron  to  Reed  on  the  ground 
of  fraud.  The  conveyance  from  Barron  to  Reed  was  valid 
between  the  parties,  and  all  the  world  except  creditors.  The 
delivery  of  the  deed  passed  the  title,  and  the  redelivery  to  the 
grantor,  under  the  circumstances,  did  not  invalidate  the  con- 
veyance, or  revest  the  title  in  Barron:  Bowman  v.  Cudworihy 
31  Cal.  149;  Killey  v.  Wilson,  33  Id.  690;  Kearsing  v.  Kiliany 
18  Id.  493.  The  title,  then,  is  in  Reed's  grantees,  unless 
Reichling  or  his  grantees  took  the  title  as  subsequent  pur- 
chasers, in  good  faith,  for  a  valuable  consideration,  undei 
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section  26  of  the  act  concerning  conveyances.  They  cannot 
be  purchasers  in  good  faith,  unless  they  took  without  notice 
of  the  conveyance  to  Reed:  Landers  v.  Bolton^  26  Cal.  419; 
Oalland  v.  Jackman,  26  Id.  87  [85  Am.  Dec.  172];  Colton  r. 
Seaveyy  22  Id.  497.  There  is  no  averment  in  the  complaint 
that  plaintiflfs  or  their  grantors  had  no  notice  of  the  convey- 
ance from  Barron  to  Reed.  This  is  an  essential  averment; 
for  without  such  averment,  it  does  not  appear  that  they  are 
bona  fide  purchasers. 

For  this  reason,  if  for  no  other,  the  complaint  failed  to 
show  any  equity;  and  it  was  properly  dismissed  on  that 
ground. 

Judgment  affirmed. 

Shafteb,  J.,  expressed  no  opinion. 


An  acUon  to  recover  poeaesnon  of  the  property  inrolrod  in  tlM  pnmaptl 
ease  ia  reported  in  Lawion  ▼.  Oordon,  37  OaL  202. 

COIWKTANOBS  TO  DeFRAITD  CrXDITOBS  ABB  YjOXD  A»  BtTWEKS  PaBTIB: 

Fowler  v.  SUmeum,  62  Am.  Deo,  490»  and  note;  STniih  ▼.  Orim,  67  Id.  400; 
George  v.  WilUamnnt  72  Id.  203.  The  principal  caae  im  referred  to  on  this 
point  in  ClemeoB  ▼.  Clemens,  28  Wis.  648;  S.  C,  9  Am.  Rep.  526. 

Cancellation,  Destruction,  Alteration,  or  Redbliybrt  ov  Dked 
WILL  not  or  Itselv  REYEffT  TiTLE  IN  Grantor:  Parker  t.  Kamej  65  Am. 
Dec.  283,  and  note;  Thompmm  ▼.  Thompsfm,  68  Id.  638;  Howard  y.  Huffman^ 
75  Id.  783;  Van  Hook  v.  SimmonB,  78  Id.  573;  Ouptm  v.  Van  Owder,  82  Id. 
55.  The  principal  case  is  cited  in  Lawion  v.  Oordon,  37  (M,  207,  to  the 
point  that  title  cannot  be  revested  in  a  grantor  by  withdrawing  the  deed 
from  the  recorder's  offioe  to  enable  it  to  be  canceled. 


Maykabd  v.  Fireman's  Fund  Insuranob  Go. 

fM  CAUrOBNIA,  48.] 

Maijob  nr  m  Legal  Sense  Means  Wbongful  Aor,  dona  intentionaflj^ 
without  jnst  canse  or  ezcnse. 

AcnOH     CAN     be     MaHTTAINBD    against    Ck>BPOBATIOB     AflGKBGATB     lOE 

Wrong,  invblTing  malioe  as  an  essential  element. 
AonoN  FOR  Libel  can  be  Maintained  against  Corpobatioh  Aoghboatb. 

Ck>BP0RATI0N  is  RESPONSIBLE  lOR  ACTS  DONE  BT  ITS  AOXNTS  tM  deUdO,  as 

well  as  in  contractu,  in  the  conrse  of  its  business  and  their  employment^ 
as  an  individual  is  responsible  under  similar  circumstances. 

Ir  One  or  Two  Innocent  Persons  mttst  Sitffer  Loss  bt  Act  op  Tsciro, 
he  who  put  it  in  the  power  of  the  third  person  to  do  such  act  should  be 
compelled  to  sustain  the  loss  occasioned  by  its  commission.' 

DiBEcroRS  ov  Corporation  are  its  Chosen  Representattvzs  and  Gon» 
STTTUTE  Corporation  for  all  purposes  of  dealing  with  others.  What 
they  do  within  the  scope  of  the  objects  and  purposes  of  the  oomoratioiv 
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the  corporation  does.  If  they  do  an  injnry  to  another,  even  though  it 
necessarily  iavolvea  in  its  commisrion  a  maUciona  intent,  the  corporation 
must  be  deemed  by  imputation  to  be  gnilty  of  the  wrong  and  answerable 
for  it,  as  an  individual  would  be  in  such  case. 

Words  hatino  Ck>VERT  or  Ambiguous  MsAiriNO  mat  be  Alleged  and 
Proved  to  hatb  bben  Used  with  Ihteztt  of  Dbvaming,  and  to  have 
been  understood  in  a  particular  de&matoiy  sense  by  those  to  whom  they 
were  published. 

Ijbslous  Meaning  or  Words  not  Actionable  per  Ss  must  be  Alleged 
TO  have  been  Undebstood  by  those  to  whom  they  were  published,  as 
well  as  that  the  defendant  so  intended  and  understood  them  to  mean,  or 
the  complaint  is  demurrable. 

SviDENCE  OF  Fact  Essential  to  Support  or  Action  is  Inadmissible, 
unless  it  be  averred  in  the  complaint. 

Action  for  libel.     The  facts  are  stated  in  the  opinion. 

Elisha  Cookj  for  the  plaintiff. 

Patterson^  Wallace^  and  StoWj  for  the  defendant. 

By  Court,  Curbey,  C.  J.  The  plaintiff  sues  the  defendant, 
a  corporation,  for  composing,  writing,  entering  upon  its  books, 
and  publishing,  of  and  concerning  the  plaintiff,  who  had  im- 
mediately prior  to  the  time  been  in  the  defendant's  employ- 
ment, the  following  words:  ^'This  company,  for  good  and 
sufficient  reasons,  has  resolved  to  dismiss  D.  D.  Maynard  from 
its  service."  The  plaintiff  alleged  these  words  to  be  a  false, 
scandalous,  malicious,  and  defamatory  libel,  written  and  pub- 
lished wrongfully  and  maliciously,  by  which  the  defendant 
intended  to  have  it  understood  and  believed  that  the  defend- 
ant was  dismissed  because  of  dishonesty,  want  of  integrity, 
and  ability  to  perform  the  duties  in  which  he  had  been  em- 
ployed, and  that  he  was  wholly  unfit  and  unworthy  of  em- 
ployment. 

The  defendant  demurred  to  the  complaint  on  the  grounds, — 
1.  That  an  action  of  libel  cannot  be  maintained  against  a  cor- 
poration aggregate;  2.  That  the  written  and  published  words 
set  forth  do  not  constitute  a  libel. 

The  court  decided  against  the  demurrer  on  the  first  ground 
stated,  but  sustained  it  on  the  second  ground;  and  thereupon 
judgment  final  was  rendered  in  defendant's  favor. 

1.  That  a  corporation  aggregate  may  compose  and  publish 
a  libel,  and  by  reason  thereof  become  liable  to  an  action  for 
damages  by  the  person  of  and  concerning  whom  the  words 
were  composed  and  published,  was  decided  in  the  case  of  PhiU 
adelphia  etc.  R.  R.  Co,  v.  Quigley,  21  How.  204.  The  argu- 
ment against  the  possible  existence  of  a  cause  of  action  of  this 
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kind  is:  1.  That  such  corporation  is  a  mere  legal  entity ,  in- 
capable of  malice,  which  is  an  essential  element  of  a  libel; 
and  2.  That  a  libel  composed  and  published  bv  the  directors 
and  representative  agents  of  a  corporation  aggregate  is  an  act 
vitra  viresj  and  therefore  cannot  become  a  cause  of  action 
against  the  corporation.  The  case  cited  is  supported  by  the 
judgment  of  the  court  of  queen's  bench,  in  Whitefield  v.  South- 
eastern Ry  Co.y  El.  B.  &  E.  113,  S.  C,  96  Eng.  Com.  L.  115,  in 
which  it  was  held  that  an  action  for  a  libel  published  of  and 
concerning  the  plaintiff,  by  order  of  the  defendants,  would  lie. 
The  court  seemed  to  yield  reluctantly  to  the  authorities  which 
hold  that  in  an  action  for  defamation  malice  must  be  alleged; 
but  yielding  to  the  doctrine,  said:  ''  This  allegation  may  be 
proved  by  showing  that  the  publication  of  a  libel  took  place 
by  order  of  the  defendants,  and  was  therefore  wrongful,  al- 
though the  defendants  had  no  ill-will  to  the  plaintiffs,  and 
did  not  mean  to  injure  them."  In  this  instance,  the  motive, 
which  is,  upon  principle  and  authority,  an  essential  ingredient 
of  the  wrong,  was  held  to  be  established  by  legal  intend  ment» 
or  in  other  words,  was  implied  from  the  circumstance  of  the 
publication,  without  just  cause  or  excuse,  of  the  defamatory 
matter.  In  Bromage  v.  Prosser^  4  Barn.  &  C.  247,  Mr.  Justice 
Bayley,  in  discussing  the  proof  of  malice  necessary  to  support 
an  action  of  slander,  said:  "Malice,  in  common  acceptation, 
means  ill-will  against  a  person,  but  in  its  legal  sense  it  means 
a  wrongful  act,  done  intentionally,  without  just  cause  or  ex- 
cuse." The  objection  to  maintaining  an  action  for  libel 
against  a  corporation  rests  upon  the  ground  that  a  corporation 
is  an  artificial  creation,  without  a  soul  or  animate  body  or 
moral  sense,  and  consequently  incapable  of  the  emotions  of 
love  and  hate;  and  hence  it  was  very  uniformly  held,  until  a 
recent  period,  that  an  action  for  a  wrong,  in  the  constitution 
of  which  malice  is  an  essential  element,  could  not  be  main- 
tained against  a  corporation  aggregate  as  such. 

In  Ooodspeed  v.  East  Haddam  Banky  22  Conn.  530  [58  Am. 
Dec.  439],  an  action  on  the  case  for  a  malicious  prosecution  was 
held  to  lie  against  the  defendant,  a  corporation.  No  principle 
of  law  is  better  settled  than  that  malice  is  an  essential  ingre- 
dient in  an  action  for  malicious  prosecution,  which  must,  to 
sustain  the  action,  be  established  by  some  mode  sanctioned  by 
the  law  on  the  subject.  In  the  case  here  cited,  the  defendant 
claimed  that  the  remedy  for  the  injury  should  be  sought 
against  the  directors  of  the  bank,  or  the  individuals,  whoever 
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they  might  have  been,  by  whose  agency  the  malicious  action 
was  prosecuted,  and  not  against  the  corporation;  and  it  was 
argued  that  a  corporation,  from  its  very  nature,  could  not  en- 
tertain malice,  and  that  no  presumption  could  arise  from  the 
relation  of  the  directors  of  the  bank  to  the  corporation;  that 
the  action  alleged  to  be  without  probable  cause  and  malicious 
was  authorized  by  the  corporation  itself.  And  it  was  further 
argued  that  the  directors  of  a  corporation  are  its  agents,  deriv- 
ing their  powers  from  its  charter;  and  that  for  a  willful  and  ma- 
licious act  done  by  them  in  excess  of  their  powers  thus  derived 
the  corporation  could  not  be  rendered  liable.  In  discussing 
the  questions  involved,  the  court  say  that  in  all  the  cases 
wherein  it  has  been  held  that  corporations  may  be  subjected 
to  civil  liabilities  for  torts,  the  acts  charged  as  such  have  been 
the  acts  of  their  constituted  authorities,  either  the  directors, 
agents  or  servants  employed  by  them;  and  then  go  on  to  dis- 
tinguish between  the  character  of  agents  properly  so  called 
and  the  directors  of  corporate  bodies,  who  are  not  mere  ser- 
vants, but  really  the  controlling  power  of  the  corporation,  the 
representatives  acting  and  standing  in  the  place  of  the  inter- 
ested parties,  the  mind  and  soul  of  the  body  politic  and  cor- 
porate, constituting  its  thinking  and  acting  capacity;  and  cites 
the  opinion  of  the  court  in  Burrell  v.  President  etc,  of  Nahant 
Banky  2  Met.  163  [35  Am.  Dec.  395],  as  expressing  the  true 
rule  of  appreciating  the  character  and  powers  of  directors  of 
corporations.  In  the  case  here  referred  to,  the  court,  by  Mr. 
Chief  Justice  Shaw,  say:  "By  the  laws  of  these  corporations, 
and  by  the  usage  so  general  and  uniform  as  to  be  regarded  as 
a  part,  of  the  law  of  the  land,  they  have  the  general  superin- 
tendence and  active  management  of  all  the  concerns  of  the 
bank,  and  constitute,  to  all  purposes  of  dealing  with  others, 
the  corporation.  We  think  they  do  not  exercise  a  delegated 
authority  in  the  sense  to  which  the  rule  applies  to  agents  and 
attorneys,"  etc.  In  MerriUa  v.  Tariff  Mfg.  Co.y  10  Conn.  384 
[27  Am.  Dec.  682],  the  court  held  the  defendant,  which  was  a 
corporation,  to  be  liable  in  exemplary  or  vindictive  damages 
for  an  alleged  malicious  injurjr,  and  thereby  necessarily  de- 
termined that  a  corporation  can  have  motives  and  intentions, 
and  can  manifest  them  in  the  management  and  conduct  of 
its  business. 

The  directors  or  dominant  body  of  the  corporation  is  deemed 
to  be  the  mind  and  soul  of  the  corporate  entity,  and  what  they 
may  do  as  the  representative  of  the  corporation,  the  corpora* 
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tion  itself  must  be  deemed  to  do;  and  the  motives  and  inten- 
tions  of  the  directors,  manifested  when  a  material  fact  in  issue, 
are  to  be  imputed  to  the  corporation  itself. 

In  Goodspeed  v.  East  Haddam  Banky  22  Conn.  542  [68  Am. 
Dec.  439],  the  court  say:  "The  objection  to  the  remedy  of 
this  plaintiff  against  the  bank,  in  its  corporate  capacity,  is  not 
so  much  that,  as  a  corporation,  it  cannot  be  made  responsi- 
ble for  torts  committed  by  its  directors,  as  that  it  cannot  be 
subjected  for  that  species  of  tort  which  essentially  consists  in 
motive  and  intention.  The  claim  is,  that  as  a  corporation  is 
ideal  only,  it  cannot  act  from  malice,  and  therefore  cannot 
commence  and  prosecute  a  malicious  or  vexatious  suit.  This 
syllogism  or  reasoning  might  have  been  very  satisfactory  to 
the  schoolmen  of  former  days;  more  so,  we  think,  than  to  the 
jurist  who  seeks  to  discover  a  reasonable  and  appropriate 
remedy  for  every  wrong.  To  say  that  a  corporation  cannot 
have  motives  and  act  from  motives  is  to  deny  the  evidence  of 
our  senses,  when  we  see  them  thus  acting  and  effecting  there- 
by results  of  the  greatest  importance  every  day.  And  if  they 
can  have  any  motive,  they  can  have  a  bad  one, — they  can  in- 
tend to  do  evil  as  well  as  good.  If  the  act  done  is  a  corporate 
one,  so  must  the  motive  and  intention  be."  In  exposition  of 
this  doctrine,  the  court  in  the  same  opinion  say:  "We  do 
not  know  that  it  has  ever  been  adjudged  that  a  corporation  is 
civilly  responsible  for  a  libel.  But  among  the  great  variety  and 
objects  of  these  institutions,  it  is  probable  that  the  newspaper 
press  has  come  in  for  its  share  of  the  privileges  supposed  to 
be  enjoyed  under  corporate  powers.  Proof  of  the  falsehood 
of  slanderous  charges  is  evidence  of  malice,  and  which  must, 
as  in  this  case,  be  proved.  But  would  it  be  endured  that  an 
association  incorporated  for  the  purpose  suggested,  could  with 
impunity  assail  the  character  and  break  down  the  peace  and 
happiness  of  the  good  and  virtuous,  and  the  law  afford  no 
remedy  except  by  a  resort  to  insolvent  and  irresponsible  type- 
setters,  and  for  no  better  reason  than  that  a  corporation  is 
only  an  ideal  something,  of  which  malice  or  intention  cannot 
be  predicated?" 

The  supreme  court  of  Michigan,  in  the  recent  case  of  Daily 
Post  Publishing  Company  v.  McArthWj  16  Mich.  447,  held  a 
corporation  for  the  publication  of  a  newspaper  liable  for  a 
libel  published  in  its  paper. 

The  claim  for  immunity  to  associations  of  men  oonstitating 
bodies  corporate  is  that  corporations  are  mere  legal  entitiea, 
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which  can  only  be  conceived  of  and  apprehended  as  existing 
in  abstract  contemplation;  and  that,  being  mere  legal  enti- 
ties, they  are  utterly  incapable  of  malevolence,  and  are  with- 
out the  power  to  will  good  or  evil.  If  it  be  conceded  that  a 
corporation  in  its  nature  and  essence  exists  in  idea  only,  it 
must  be  admitted  that  in  its  manifested  power  there  is  always 
to  be  recc^nized  the  guiding  and  controlling  hand  of  human 
intelligence,  which  is  the  agency  by  means  whereof  its  pur- 
poses are  carried  into  effect. 

It  is  argued  that  a  corporation  with  certain  defined  powers 
and  privileges,  and  no  implied  powers,  cannot  do  a  wrong  of 
the  nature  of  that  complained  of,  because  the  commission  of 
such  wrong  by  the  representative  authority  of  the  body  politic 
and  corporate  is  not  within  the  scope  of  the  objects  and  pur- 
poses of  the  corporation,  and  therefore  the  stockholders,  who 
may  have  had  no  malice  toward  the  plaintiff,  and  no  imme- 
diate agency  in  the  publication  of  the  alleged  libel,  should 
not  be  required  to  respond  in  damages  for  the  wrong  done  by 
the  directors.  This  argument  carried  to  every  legitimate  con- 
sequence would  result  in  entire  immunity  to  a  corporation  for 
all  wrongs  which  might  be  committed  by  its  officers,  agents, 
and  servants;  because  the  objects  and  purposes  of  a  corpora- 
tion, ascertained  from  the  organic  law  of  its  being,  do  not  em- 
brace the  right  and  privilege  of  committing  torts.  But  the 
cases  are  numerous  showing  that  for  acts  done  by  the  agents 
of  a  corporation  in  delicto,  as  well  as  in  contractu,  in  the  course 
of  its  business,  and  in  their  employment,  the  corporation  is 
responsible,  as  an  individual  is  responsible  under  similar  cir- 
cumstances: Brown  v.  Huger^  21  How.  210. 

It  may  seem  severe  to  impose  upon  innocent  stockholders 
damages  for  the  tortious  acts  of  the  directors  of  the  corpora- 
tion, when  it  must  be  conceded  that  such  acts  are  in  excess  of 
their  authority;  but  it  is  no  more  so  in  fact  than  to  render 
any  other  principal  liable  for  the  wrongs  of  his  agent  com- 
mitted while  in  the  exercise  of  his  employment.  It  should 
be  remembered  that  the  stockholders  select  from  their  number 
the  directors,  and  intrust  to  their  management  the  business  of 
the  corporation,  and  consequently  assume  the  risk  of  loss  from 
their  misconduct;  and  it  should  also  be  remembered  that  it  is 
a  rule  of  law  that  if  one  of  two  innocent  persons  must  suffer 
loss  by  the  act  of  a  third,  he  who  put  it  in  the  power  of  the 
third  person  to  do  such  act  should  be  compelled  to  sustain 
the  loss  occasioned  by  its  commission.    The  directors  are  the 
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chosen  representatiyes  of  tke  corporation,  and  constitute,  as 
already  observed,  to  all  purposes  of  dealing  with  others,  the 
corporation.  What  they  do  within  the  scope  of  the  objects 
and  purposes  of  the  corporation,  the  corporation  does.  If 
thoy  do  an  injury  to  another,  even  though  it  necessarily  in- 
volves in  its  commission  a  malicious  intent,  the  corporation 
must  be  deemed  by  imputation  to  be  guilty  of  the  wrong,  and 
answerable  for  it,  as  an  individual  would  be  in  such  case. 

2.  The  plaintiff  alleged  in  his  complaint  that  he  had  the 
character  of  an  honest  and  upright  citizen,  and  had  acquired 
the  reputation  of  possessing  excellent  business  qualifications 
as  solicitor  and  agent  for  insurance  companies,  and  was  em- 
ployed by  the  defendant  in  that  business  from  early  in  March, 
1865,  until  the  latter  part  of  August,  1866,  when  he  was  dis- 
charged from  the  defendant's  service.  He  further  alleged  that 
he  did  his  duty  faithfully  while  in  the  defendant's  service,  and 
was  discharged  without  just  cause  and  of  pure  malice  on  the 
part  of  the  defendant,  and  for  the  purpose  of  injuring  his  char- 
acter and  to  prevent  his  obtaining  employment  in  any  other 
insurance  company;  and  then  it  is  averred  that  the  defendant, 
well  knowing  that  the  plaintiff  was  discharged  by  it  without 
any  good  and  sufficient  reason,  but  contriving  and  wickedly 
and  maliciously  intending  to  injure  the  plaintiff  in  his  good 
name  and  in  his  business  as  such  insurance  agent  and  so- 
licitor, and  to  prevent  other  companies  from  emplojring  him, 
and  to  have  it  believed  that  he  was  not  fit  to  be  employed, 
and  to  cause  it  to  be  so  suspected  and  believed,  *'  did  falsely, 
wrongfully,  unjustly,  and  maliciously  compose,  write,  and 
publish,  and  enter  upon  the  books  of  the  defendant,  a  certain 
false,  scandalous,  malicious,  and  defamatory  libel,  in  writing 
of  and  concerning  the  said  plaintiff  as  such  agent  and  so- 
licitor for  the  defendant;  that  is  to  say,  'This  company  [the 
defendant  meaning],  for  good  and  sufficient  reasons,  has  re- 
solved to  dismiss  D.  D.  Maynard  [the  plaintiff  meaning]  from 
its  service.' "  The  plaintiff  then  averred  that  the  defendant 
thereby  meant  and  wished  to  have  it  understood  and  believed 
that  said  plaintiff  was  dismissed  because  of  dishonesty,  want 
of  integrity  and  ability  to  discharge  and  perform  the  duties  of 
such  agent  and  solicitor,  and  was  wholly  unfit  and  unworthy 
of  employment.  The  plaintiff  further  avers  that  the  alleged 
libel  was  sent  and  distributed  by  the  defendant  to  the  plain- 
tiff's acquaintances,  and  to  certain  insurance  companies  in  the 
city  and  county  of  San  Francisco,  and  that  the  same  was  read 


Oct.  1867.]     Maynard  v.  Fireman's  Fund  Ins.  Co.  679 

by  the  officers  of  such  companies,  and  that  thereby  he  sus- 
tained damage  in  the  sum  of  fifty  thousand  dollars,  /or  which 
he  demanded  judgment. 

It  is  not  pretended  that  the  words  complained  of  as  a  libel 
are  so  per  scj  for  in  themselves  they  cannot  be  said  to  import 
anything  of  a  defamatory  character  concerning  the  plaintiff. 
What  the  defendant  intended  and  understood  them  to  mean, 
and  what  they  were  understood  by  those  to  whom  they  were 
published  to  mean,  may  be  a  proper  subject  of  averment  and 
proof  upon  the  trial,  if  a  trial  be  had. 

The  averment  in  the  complaint  is,  that  the  defendant  meant 
and  wished  to  have  it  understood  and  believed,  by  the  lan« 
guage  of  the  resolution,  that  the  plaintiff  was  dismissed  by 
the  defendant  because  of  dishonesty  and  want  of  ability  to 
discharge  and  perform  the  duties  of  his  occupation,  and  that 
he  was  wholly  unfit  and  unworthy  of  employment;  and  fur- 
ther, that  to  consummate  the  wrong  intended,  the  defendant 
caused  the  resolution  to  be  published  amongst  the  plaintiff's 
acquaintances,  and  communicated  the  same  to  the  insurance 
companies  named  in  the  complaint.  This  may  be  sufficient 
to  show  what  the  defendant  meant  by  the  language  used  and 
published,  but  this  alone  is  not  enough.  How  the  resolution 
was  understood  by  those  who  read  it,  other  than  those  who 
composed  and  published  it,  the  complaint  does  not  state. 
The  plaintiff's  acquaintances  and  the  officers  of  the  insurance 
companies  amongst  whom  the  resolution  was  circulated,  if 
they  read  it,  may  not  have  understood  it  as  importing  any- 
thing  to  the  discredit  of  the  plaintiff.  It  is  admissible,  in  ac- 
tions of  slander  and  libel,  to  aver  and  prove  that  words  alleged 
to  be  defamatory,  and  which  have  a  covert  or  ambiguous 
meaning,  were  intended  and  used  with  the  object  of  defaming, 
and  were  understood  in  a  particular  defamatory  sense  by 
those  who  heard  them  or  read  them,  as  the  case  might  be.  In 
Woolrwih  V.  Meadows,  5  East,  463,  which  was  an  action  of  slan- 
der, the  words  were  of  doubtful  import,  and  the  declaration, 
after  the  usual  introductory  matter  and  setting  forth  of  the 
words,  contained  an  express  averment  that  they  were  uttered 
and  published  by  the  defendant  with  intent  and  meaning  to 
convey,  and  that  the  same  were  by  the  persons  in  whose  pres- 
ence they  were  uttered  and  published  understood  and  be- 
lieved to  convey,  a  charge  of  the  particular  crime  mentioned 
in  the  declaration.  Lord  EUenborough,  chief  justice,  in  his 
opinion,  speaking  of  the  averment,  said:  "Upon  a  count  so 
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framed,  the  plaintiff  must  have  gone  into  other  proof  than  the 
mere  speaking  of  the  words;  and  he  must  have  not  only  shown 
that  the  defendant's  meaning  was  to  impute  a  crime  of  that 
nature  to  the  plaintLBT,  but  that  the  words  were  so  understood 
by  the  hearers." 

The  complaint  does  not  aver  that  those  who  were  furnished 
with  the  resolution  or  a  copy  of  it  read  it,  or  that  if  they  did 
they  understood  it  to  impute  to  the  plaintiff  want  of  honesty 
or  business  capacity.  The  rule  is,  that  the  all^ations  and 
proofs  must  correspond,  and  the  consequence  of  the  rule  is 
another,  which  is,  that  evidence  of  a  matter  or  fact  essential 
to  the  support  of  the  action  cannot  be  heard  unless  the  com- 
plaint or  other  proper  pleading  contains  an  averment  of  such 
essential  matter  or  fact.  Upon  the  subject  of  showing  by 
pleading  what  was  intended  by  the  alleged  libelous  words, 
and  in  what  sense  they  were  understood  by  those  to  whom 
they  were  published,  we  may,  in  addition  to  the  case  cited^ 
refer  to  Ooodrich  v.  WoolcoUy  3  Cow.  239;  Andrews  v.  TTood- 
mansee^  15  Wend.  234;  Qibson  v.  WWAams^  4  Wend.  320;  Dex- 
ter V.  Taher^  12  Johns.  239;  and  Peake  v.  Oldham,  1  Cow.  275. 
All  these  authorities  bear  more  or  less  upon  the  questions 
considered,  and  may  be  read  with  profit  by  those  who  are  in- 
terested in  mastering  this  branch  of  the  law. 

We  are  of  the  opinion  the  demurrer  was  properly  sustained, 
and  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

Shafter,  J.,  being  disqualified  by  interest,  did  not  partioi* 
pate  in  the  decision  of  this  case. 

Sanderson,  J.,  expressed  no  opinion. 

The  principal  case  was  aitibmsd,  upon  rehearmi;^,  in  Maynard  ▼.  Ftr^ 
mans  Fund  Ins.  Co.,  47  Cal.  207. 

Malice  in  Law  is  Intentionallt  Doiho  Wbono  wrraotrr  Legal  ESx- 
OCSB:  King  ▼.  Root^  21  Am.  Deo.  102;  TVewa  v.  Maddox,  66  Id.  198;  Jelliam 
V.  Ooodwin,  69  Id.  62;  note  to  TfrwiUiger  v.  Wamds,  72  Id.  429.  The  prin- 
cipal oaae  is  cited  to  this  effect  in  People  y.  Ah  Toon^  68  Cal.  363. 

Action  can  be  Maintainsd  against  Corporation  Aggregate  for  Tort 
Involving  Malice:  Chodspeed  v.  East  Haddam  Bank,  58  Am.  Dec.  439;  At- 
drkh  V.  Press  Printing  Co.,  86  Id.  84;  Vance  v.  Erie  H  Jt,  90  Id.  665.  Tho- 
principal  case  is  quoted  in  OilM  v.  Missouri  VaOey  B,  B,  55  Mo.  321,  S.  C, 
17  Am.  Rep.  657»  to  the  effect  that  if  the  directmv  of  a  corporation  do  aa 
injury  to  another,  within  the  scope  and  purposes  of  the  corporation,  although, 
it  involves  in  its  oommission  a  malicious  intent,  the  corporation  must  b» 
deemed  by  imputation  to  be  guilty  of  the  wrong,  and  answerable  for  it  as  aik 
individnid. 
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Aonojr  iob  Lcbbl  oah  bb  HAniTAZNBD  AOAnrsr  Cokfobatiov  Aqorx- 
QATB:  Aldrkh  ▼•  Pre$»  Printing  Co.^  86  Am.  Dec.  84;  Donaidmm  t.  Miansmppi 
etc  R,  H.,  87  Id.  891,  394. 

Ck>RFORATIOV  IB  RbSFOKSIBLB  IOB  WbONGFUL  ACT3  OF  ITS  AOSNTS  don0 

within  the  aoope  of  their  employment:  DcmjMaon  v.  Missiuippi  etc,  R.  R.,fU 
Am.  Dec  391,  and  note  ooUeoting  prior  caees;  Brohato  v.  New  Jereey  etc.  Co., 
90  Id.  669. 

DiBEcroBS  or  Cokpobation,  how  Fab  to  be  Debmbd  Ck>BPOBATioN:  See 
Qoodapeed  v.  East  Haddam  Bank,  68  Am.  Dec.  439. 

Thb  principal  gasb  13  CITED  in  ChamherUn  v.  Vamxy  61  CaL  84,  and  Nidever 
V.  HaU,  67  Id.  83,  to  the  point  that  it  is  admissible,  in  actions  of  slander  and 
libel,  to  aver  and  prove  that  words  which  have  a  covert  meaning  were  in- 
tended to  defame,  and  were  understood  in  a  particular  sense  by  those  wh» 
heard  or  read  them;  and  it  is  tiao  cited  in  Hagefy  v.  Hayely,  68  Id.  362,  t* 
the  point  that  the  allegations  and  proofs  most  correspond. 


BlOHABDSON   V.    KlEB. 

[84  CAUrOBNIA,  68.1 

OwNBB  OP  DncH  Cbossinq  Land  or  Anotheb  is  Boitnd  to  bo  Usa 
Ditch  aa  not  to  injure  such  land,  irrespective  of  the  question  which  has 
the  older  right  or  title;  and  if,  through  any  fault  or  neglect  of  the  ditch- 
owner  in  not  properly  managing  and  keeping  his  ditch  in  repair,  tho 
water  overflows  or  breaks  throngh  the  banks  and  injures  another's  land^ 
by  washing  away  the  soil  or  covering  it  with  sand,  the  ditch-owner  is 
responsible. 

DircH-owNEB  Who  Adopts  Ravinb  as  Pabt  or  his  Linb  op  Ditch  is 
Rbbponsiblb  roB  Overflow  only  so  far  as  it  may  have  resulted  from 
water  discharged  into  the  ravine  by  him. 

DiTCH-owNEB  Who  Dischaboes  Wateb  pbom  Ditch  into  Ravine,  thereby 
increasing  the  volume  of  water  which  would  have  otherwise  flowed 
through  the  ravine,  and  causing  the  land  of  another  to  be  overflowed,  is 
responsible  for  the  injury;  nor  can  the  ditch-owner  shield  himself  from 
responsibility  because  he  may  have  sold  the  water  to  miners,  by  whom 
it  was  used  for  mining  purposes  before  it  reached  the  ravine,  if  the  water 
is  delivered  to  the  miners  at  a  point  from  which  it  must  unavoidably  run 
into  the  ravine,  and  necessarily  result  in  the  injury. 

Action  for  damages  and  for  an  injunction.  The  plaintiflP 
rileged  that  the  defendant  was  the  owner  of  a  water  ditch, 
known  as  the  Independent  Ditch,  extending  over  the  plaintiff's 
land;  that  the  defendant  promised  and  agreed  to  build  and  keep 
up  proper  banks  and  levees  along  the  ditch,  and  to  keep  the 
ditch  cleaned  out,  but  that  he  had  neglected  and  refused  so  to 
do;  that  the  defendant,  on  divers  days,  and  continuously  since 
November  1,  1864,  caused  the  waters  in  the  ditch  to  flow  over 
the  land  of  the  plaintifif,  thereby  depositing  sand,  earth,  and 
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gravel  thereon,  and  injuring  and  destroying  the  land;  c.iid  that 
such  damage  was  occasioned  by  the  defendant's  neglecting 
and  refusing  to  keep  the  banks  and  levees  along  the  ditch  in 
repair,  and  by  willfully  and  wrongfully  flowing  water  when 
the  ditch  was  filled  up,  and  the  banks  and  levees  out  of  repair. 
The  answer,  after  den}ring  the  foregoing  .allegations  of  the 
complaint,  alleged  that  Independent  Ditch  was  excavated  in 
1853,  and  that  the  defendant,  and  those  whose  title  he  had 
acquired,  had  continuously  since  that  time  used  the  ditch  for 
the  purpose  of  selling  water  during  the  wet  season  to  miners, 
who  conveyed  the  water  to  their  claims,  and  there  used  it  as 
they  saw  fit;  that  he  had  always  kept  the  ditch  in  good  repair, 
and  since  November  1,  1865,  had  not  run  the  same  more  than 
half  full  of  water,  and  that  the  only  times  when  the  ditch 
would  be  full  of  water  would  be  when  there  was  a  heavy  £Edl 
of  rain,  filling  the  ditch  from  the  hillsides  and  ravines;  and 
that  the  plaintiff's  land,  described  in  the  complaint,  lay  about 
two  miles  from  the  defendant's  ditch  at  its  nearest  point.  On 
the  trial,  the  plaintiff  introduced  a  patent  of  the  land,  dated 
March  21,  1863,  from  the  state  of  California  to  L.  R.  and  T.  L. 
Chamberlain;  a  deed  of  the  same  land,  dated  July  11,  1864| 
from  the  Chamberlains  to  the  plaintiff;  a  deed  of  the  Indepen- 
dent Ditch,  dated  July  12, 1864,  from  John  and  Kate  Ziegen- 
bein  to  the  defendant;  and  an  instrument,  dated  March  19, 
1863,  between  John  Ziegenbein  and  the  Chamberlains,  by 
which  the  Chamberlains  sold  and  conveyed  to  Zeigenbein,  his 
heirs  and  assigns,  the  right  and  privilege  of  flowing  water  and 
tailings  over  and  through  the  plaintiff's  land,  and  Zeigenbein 
agreed  to  keep  the  ditch  and  its  levees  and  banks  in  good 
repair.  It  also  appeared  that  Independent  Ditch  commenced 
at  Coon  Creek,  several  miles  above  the  plaintiff's  farm,  and 
thence  conducted  water  for  the  use  of  miners  in  Whisky  Dig- 
gins  Ravine,  or  Whisky  Ravine.  After  the  water  was  used  by 
the  miners,  it  was  discharged  into  the  ravine,  and  with  the 
natural  wr.ters  of  the  ravine,  passed  through  a  ditch  across 
the  plaintiff's  land,  where  it  was  returned  to  Coon  Creek. 
The  injury  was  caused  by  the  ditch  across  the  plaintiff's 
land  overflowing,  and  depositing  sand,  earth,  and  gravel  upon 
the  land.  The  defendant  claimed  that  Independent  Ditch 
terminated  at  Whisky  Ravine.  The  instructions  were  given 
at  the  request  of  the  defendant,  who  had  a  verdict  and  judg- 
ment. The  plaintiff  moved  for  a  new  trial,  on  the  grounds  of 
the  insufficiency  of  the  evidence  to  justify  the  verdict,  and 
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errors  of  law  occurring  at  the  trial;  but  the  motion  was  denied, 
and  the  plaintiff  appealed. 

Jo  HamihoTiy  for  the  appellant. 
C.  A.  TuU^r,  for  the  respondent. 

By  Court,  Sanderson,  J.  There  is  some  ambiguity  in  the 
complaint  for  which  the  plaintiff  must  be  held  responsible. 
It  contains  a  paragraph  which  evidently  has  some  reference 
to  the  agreement  of  the  19th  of  March,  1863,  between  Ziegen- 
bein  and  the  Chamberlains,  as  if  the  pleader  intended  to  make 
it  the  foundation  in  part  of  his  action,  but  the  agreement  is 
not  declared  on  in  hsec  verha^  nor  according  to  its  legal  effect, 
and  we  cannot  regard  the  action  as  founded  upon  it  in  any 
respect.  In  this  view,  it  becomes  unnecessary  to  consider  the 
effect  of  that  agreement  further  than  to  say  that  it  is  evidence 
tending  to  show  that  the  ditch  leading  from  Whisky  Ravine 
to  Coon  Creek  is  the  property  of  the  defendant.  We  shall, 
therefore,  for  the  purposes  of  our  decision,  consider  the  action 
as  founded  upon  an  alleged  violation  by  the  defendant  of  the 
maxim.  Sic  utere  tuo  ut  aliermm  non  lasdas. 

As  affecting  the  liability  of  the  defendant,  the  case  made  by 
the  pleadings  and  the  evidence  has  two  aspects:  1.  Regarding 
the  ravine  and  the  ditch  leading  from  it  to  Coon  Creek  as  a 
part  of  the  Independent  Ditch;  and  2.  Regarding  the  Inde- 
pendent Ditch  as  terminating  at  the  ravine. 

Under  both  these  aspects,  we  assume  that  the  damages  sus- 
tained by  the  plaintiff  resulted  from  an  overflow  from  the 
ditch,  or  ditch  and  ravine,  and  not  from  an  overflow  of  Coon 
Creek.  Of  course,  for  damages  caused  by  the  latter,  if  any, 
the  defendant  is  in  no  way  responsible,  so  far  as  the  case 
shows. 

If  the  defendant  has  adopted  the  ravine  as  a  part  of  his 
ditch,  so  that  his  ditch  commences  at  Coon  Creek,  several 
miles  above  the  plaintiff's  farm,  and  crossing  a  part  of  his 
farm,  terminates  in  Coon  Creek  at  a  point  below,  ho  is  bound 
to  so  use  his  ditch  as  not  to  injure  the  plaintiff's  land,  irre- 
spective of  the  question  as  to  which  has  the  older  right  or  title. 
He  is  bound  to  keep  it  in  good  repair,  so  that  the  water  will 
not  overflow  or  break  through  its  banks  and  destroy  or  damage 
the  lands  of  other  parties;  and  if  through  any  fault  or  neglect 
of  his  in  not  properly  managing  and  keeping  it  in  repair,  the 
wat"r  does  overflow  or  break  through  the  banks  of  the  ditch 
and  injure  the  land  of  others,  either  by  washing  away  the  soil 
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or  by  covering  the  soil  with  sand,  the  law  holds  him  respon- 
sible.    This,  however,  is  to  be  taken  with  the  qualification 
that  where  a  ravine  or  natural  watercourse  is  taken  or  adopted 
by  a  ditch-owner  as  a  part  of  his  line  of  ditch,  he  is  to  be 
understood  as  so  doing  only  to  the  extent  of  the  capacity  of 
his  ditch.     If  there  is  natural  water  running  in  the  ravine  bo 
adopted;  he  is  not  responsible  for  an  overflow,  so  tax  as  it  may 
have  resulted  from  water  not  discharged  into  the  ravine  or 
watercourse  by  him.     In  other  words,  the  overflow  must  have 
resulted  in  consequence  of  his  use  of  the  watercourse  as  a  part 
of  his  ditch,  or  he  is  not  responsible.     Hence,  if  the  defend- 
ant's ditch  commences  and  terminates  at  different  points  on 
Coon  Creek,  and  Whisky  Ravine  is  a  part  of  it,  the  defendant 
is  bound  to  see  that  the  water  conveyed  by  him  through  it  does 
not  overflow  or  break  through;  and  if  it  does,  through  any 
fault  or  neglect  of  his,  he  is  liable;  but  if  the  overflow  would 
have  taken  place  independent  of  his  ditch  and  limited  use  of 
the  ravine  as  a  part  of  his  ditch,  he  is  not  liable.     In  the  lat- 
ter event  any  damages  resulting  to  the  plaintiff  would  be  the 
effect  of  natural  causes,  for  which  the  defendant  could  not  be 
held  responsible.     '' Negligence  is  the  omission  to  do  some- 
thing which  a  reasonable  man,  guided  by  those  considerations 
which  ordinarily  regulate  the  conduct  of  human  affairs,  would 
do,  or  doing  something  which  a  prudent  and  reasonable  man 
would  not  do;  moreover  it  is  not  absolute  or  intrinsic,  but  al- 
ways relative  to  some  circumstance  of  time,  place,  or  person": 
Broom's  Legal  Maxims,  329. 

If  we  assume,  as  claimed  by  the  defendant,  that  his  ditch 
terminates  at  the  point  where  it  intersects  Whisky  Ravine, 
his  duty  and  responsibility  are  not  materially  varied.  If  the 
plaintiff's  land  has  been  overflowed  and  covered  with  sand, 
and  thereby  rendered  less  valuable  by  reason  of  the  defend- 
ant's having  diverted  the  waters  of  Coon  Creek,  and  by  means 
of  his  ditch  caused  them  to  be  discharged  into  Whisky  Ravine 
instead  of  Coon  Creek,  thereby  increasing  the  volume  of  water 
which  would  have  otherwise  flowed  through  the  ravine,  the 
defendant  is  responsible.  Nor  can  he  shield  himself  from 
responsibility  because  he  may  have  sold  the  water  to  miners, 
who  used  it  for  mining  purposes  before  it  reached  the  ravine, 
if  the  water  is  delivered  to  the  miners  at  a  point  from  which 
it  must  unavoidably  run  into  the  ravine,  and  necessarily  re- 
sult in  the  injury  complained  of.  In  that  event  the  miners 
are  not  the  only  tort-feasors.    The  act  of  the  defendant  is 
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wrongful  as  if  he  discharged  the  water  into  the  ravine  without 
first  selling  it.  Without  the  water,  there  would  be  no  dam- 
age done,  and  it  is  furnished,  or  sent  upon  its  errand  of  mis- 
chief, by  the  act  of  the  defendant.  The  miners  may  be  joint 
tort-feasors,  but  that  question  is  not  involved  in  this  case.  If 
the  defendant  finds  it  necessary  or  convenient  to  discharge 
the  water  from  his  ditch  into  Whisky  Ravine,  or  at  a  point 
from  which  they  will  naturally  flow  into  that  ravine,  he  is 
bound  to  see  that  no  injury  results  to  the  plaintiff  in  conse- 
quence of  his  act,  and  if  it  does  he  is  responsible. 

It  is  not  necessary  to  notice  specially  the  instructions  of  the 
court.  It  is  obvious  on  inspection  that  they  are  not  in  all 
respects  consistent  with  the  foregoing  views. 

The  order  denjdng  a  new  trial  is  reversed  and  a  new  trial 
granted. 

Ths  principal  GA8B  Affusx  Came  before  the  court  in  Eiehardaon  r,  KieTf  37 
CbL  263,  where  its  doctrines  were  affirmed. 

DiroH-owNXR  IS  BouKD  TO  UsB  SuoH  Cabib  in  Manaoxunt  op  Ditch 
as  prudent  persona  employ  in  the  conduct  of  their  own  aSsan:  Campbell  v. 
Bear  River  etc  MkUng  Co.,  35  CaL  683;  Bichardson  y.  Kier,  37  Id.  263,  both 
citing  the  principal  case. 

The  principal  cask  is  citsd  in  Hobbs  v.  Amador  ete.  Canal  Co.,  66  CaL 
163,  to  the  point  that  no  person  has  a  right,  directly  or  indirectly,  to  cover 
his  neighbor's  land  with  mining  dibria,  sand,  gravel,  or  other  material,  so  aa 
to  render  it  worthless;  and  in  Jamofm  v.  8a^  JoU  etc  B.  B,,  65  Id.  696,  the 
definition  of  negligence  given  in  Broom's  Legal  Maxims,  329,  and  quoted  by 
the  principal  case,  is  again  quoted. 
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[84  Caufobnia,  100.1 

Apfropriaxion  of  Portion  op  Water  op  Strram,  and  its  DiysRSioN 
BT  Means  op  Dam  and  Dtich  sufficient  for  the  appropriator's  purpose 
in  the  natural  condition  of  the  stream  as  it  then  existed,  does  not  neoes* 
sarily  give  the  appropriator  the  right  to  raise  the  dam  higher,  as  occa- 
sion might  require,  to  obviate  obstructions  to  its  use  in  the  manner  of 
the  original  appropriation,  occasioned  by  physical  changes  in  the  con- 
dition of  the  stream  not  anticipated,  arising  from  natural  or  artificial 
cauaes. 

Extent  op  Original  Right  op  Appropriation  op  Waters  op  Stream, 
to  which  all  subsequently  acquired  rights  must  be  subordinate,  ia  a  ques- 
tion of  fact  for  the  jury. 

Appropriation  op  Portion  op  Water  op  Stream,  and  CoNirEEUCnoN  op 
Ditch  and  Dam  amply  sufficient^  under  the  condition  of  the  stream 
and  country  as  then  existing,  to  make  the  appropriation  anrailable,  and 
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the  aoqaiflitioii  thereby  of  a  right  to  appropiate  and  use  the  water  m  the 
manner  adopted  and  to  the  extent  of  the  appropriation,  will  not  pre- 
vent others  from  acquiring  rights  in  the  surplus  water,  in  the  bed  and 
banks,  or  in  the  adjacent  lands,  to  any  extent  which  will  not  interfere 
with  the  rights  previoosly  acquired;  and  when  the  rights  of  the  subse- 
quent appropriators  once  attach,  the  prior  appropriator  cannot  encroach 
npon  them  by  extending  his  rights  beyond  the  first  appropriation. 

Prior  Appropriator  of  Portion  op  Water  op  Stream  is  No  Mosi 
JusTiPiKD,  by  extending  his  claim  or  changing  the  means  of  appropria- 
tion, in  interfering  with  the  full  enjoyment  of  the  rights  vested  in  sub- 
sequent appropriators,  than  the  latter  would  be  in  encroaching  upon  the 
rights  of  the  former. 

Appropriatiom  and  Usb  op  Water  op  Stream  to  Certain  Emorr,  are 
IN  Particular  Manner,  do  not  of  themselves  raise  the  presnmptiaa 
that  the  right  is  more  extensive  than  is  indicated  by  the  aotaal  appro- 
priation and  mode  of  enjoyment. 

Unappropriated  Water  op  Stream,  and  MnriNo  Groond  theebn, 
MAT  BE  Appropriated,  in  their  then  condition,  subaequent  to  the  ap- 
propriation below  of  a  portion  of  the  water  by  means  of  a  dam  and  ditdi; 
and  the  appropriator  below  is  not  authorized,  by  afterwards  erecting 
a  higher  dam,  to  interfere  with  the  right  of  the  appropriator  above^ 
although  subsequent  changes  occurring  in  the  bed  of  the  stream  render 
it  impossible  to  longer  divert  the  water  at  the  point  ehoeen  witfaoat  rais- 
ing the  dam. 

Action  for  damages  and  for  an  injunction.  The  isLatB  an 
Bofficiently  stated  in  the  opinion. 

D,  Bdden  a/nd  A,  A,  Sargent^  for  the  appellants. 
A.  C,  NUeSj  for  the  respondent. 

By  Court,  Sawyer,  J.  This  is  an  action  to  recover  damagei 
for  the  destruction  of  an  addition  to  a  dam,  by  means  of  which 
the  waters  of  Shady  Creek  were  turned  into  plaintiff's  ditch, 
and  to  restrain  defendants  from  tearing  down  any  other  ad- 
dition that  may  be  made.  The  defense  is,  that  said  addition 
so  torn  down  was  a  nuisance  to  defendants'  mining  claim. 

The  plaintiff's  testimony  tended  to  show  the  following  state 
of  facts,  viz.:  That  plaintiff  is  the  owner  of  a  mining  ditch 
cut  for  the  purpose  of  conveying  water  from  Shady  Creek  to 
French  Corral  for  mining  and  other  purposes;  that  the  right 
to  the  use  of  said  waters  of  Shady  Creek  was  acquired,  and 
said  ditch  located,  as  early  as  1860;  that  the  water  of  Shady 
Creek  was  turned  into  said  ditch  by  means  of  a  dam  constructed 
across  said  creek;  that  the  original  height  of  said  dam  was 
six  feet,  but  that  more  than  five  years  before  the  commence- 
ment of  this  suit  plaintiff  had  raised  it  from  time  to  time  till 
it  had  attained  the  height  of  twenty-four  feet;  that  in  the 
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month  of  August,  1863,  plaintiff  added  from  four  to  btx  feet 
more  to  the  height  of  said  dam;  that  said  last  addition  was 
necessary  in  order  to  turn  any  portion  of  the  waters  of  said 
creek  into  said  ditch;  and  that  this  necessity  was  caused  by  the 
largely  increased  deposits  of  tailings  in  the  bed  of  Shady  Creek, 
which  arose  principally  from  mining  operations  conducted 
about  two  and  a  half  miles  above  said  dam,  and  partly  from 
mming  operations  conducted  upon  the  claim  of  defendants,  by 
reason  of  which  water  and  tailings  were  discharged  into  said 
creek,  and  flowed  down  to  and  filled  up  said  dam. 

The  defendants'  testimony  tended  to  prove  that  in  1853  de- 
fendants and  their  grantors  were  the  owners  and  in  possession 
of  certain  mining  claims  located  in  the  bed  and  on  the  banks 
of  Shady  Creek,  about  three  fourths  of  a  mile  above  plaintiff's 
said  dam;  that  said  claims  had  been  possessed  and  worked 
according  to  the  mining  customs  from  the  date  of  their  loca- 
tion to  the  present  time;  that,  for  the  purpose  of  working  said 
claims,  defendants  had  a  flume  constructed  above  said  claims, 
discharging  at  the  lower  end  of  their  said  ground;  that  at  the 
lower  end  of  said  flume  there  was,  up  to  1863,  a  fall  of  from 
five  to  twenty  feet;  that  in  1863  plaintiff  raised  said  dam 
between  five  and  six  feet;  that  the  bed  of  the  creek  was  very 
flat,  and  in  consequence  of  the  raising  of  said  dam  the  tail- 
ings were  thrown  back  upon  defendants'  claims,  and  defend- 
ants were  entirely  prevented  from  working  the  same;  that  said 
claims  were  valuable  and  could  be  profitably  worked  before 
said  dam  was  thus  raised;  that  the  raising  of  the  dam  pre- 
vented their  being  worked,  and  that  if  the  height  of  the  dam 
should  be  reduced  to  the  point  from  which  it  was  raised  in 
1863,  said  claims  could  be  again  worked.  Also,  that  since  the 
location  of  defendants'  claims  a  large  supply  of  water  had 
been  brought  from  distant  streams  through  other  ditches  and 
poured  into  Shady  Creek,  above  said  dam  and  claims  of  plain- 
tiff and  defendants,  and  that  by  means  of  this  additional  sup- 
ply of  water  the  amount  discharged  into  Shady  Creek  was 
greatly  increased,  and  that  the  greater  portion  of  the  tailings 
thus  run  into  Shady  Creek  came  from  mines  and  claims  far 
above  the  claims  of  defendants. 

There  was  some  other  testimony,  but  the  foregoing  is  suffi- 
cient to  show  the  real  points  in  contest,  and  illustrate  the 
theory  upon  which  the  case  was  submitted  to  the  jury.  The 
tendency  of  the  testimony,  then,  is,  that  the  overflowing  of 
the  defendants'  claims  with  water  and  tailings,  upon  which 
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defendants  rely  to  justify  them  in  abating  the  last  addition  to 
plaintiff's  dam  as  a  nuisance,  was  occasioned  by  scdd  addition 
of  from  four  to  six  feet  to  the  height  of  said  dam,  made  in 
1863;  that  it  was  necessary  for  plaintiff  to  make  this  addition 
in  order  to  enable  them  to  turn  the  waters  of  Shady  Creek,  to 
which  they  were  entitled,  into  their  ditch;  and  that  this  neces- 
sity was  principally  in  consequence  of  mining  done  on  the 
stream  some  two  and  a  half  or  three  miles  above  the  dam,  by 
reason  of  which  a  large  quantity  of  tailings  and  debria  was 
carried  down  and  deposited  in  the  bed  of  the  stream  above 
said  dam,  thereby  filling  it  up. 

Without  particularizing  the  instructions  given  and  refused, 
this  case  was  distinctly  submitted  to  the  jury,  upon  the  theory 
that  if  plaintiff  acquired  the  prior  right  to  divert  any  portum 
of  the  waters  of  Shady  Creek  by  means  of  a  dam  and  ditch, 
and  the  stream  and  dam  should  at  any  subsequent  time,  by 
reason  of  mining  by  strangers  above,  become  filled  up  to  such 
an  extent  as  to  make  it  necessary  to  raise  the  dam  higher  than 
it  originally  was,  to  enable  the  plaintiff  to  continue  the  diver- 
sion by  means  of  its  ditches,  then  the  plaintiff  is  entitied  to 
make  additions  to  the  height  of  the  dam  from  time  to  time, 
as  occasion  requires,  without  limitation,  and  wholly  irrespect- 
ive of  the  effect  of  these  additions  upon  the  interests  of  other 
parties  acquiring  rights  for  mining  and  other  purposes  on  the 
stream  above  subsequent  to  the  original  appropriation  of  the 
water  of  the  stream.    We  think  the  principle  thus  broadly 
stated  wholly  inadmissible.    The  plaintiff  is  undoubtedly  en- 
titled to  protection  to  the  full  extent  of  the  right  acquired  by 
virtue  of  its  prior  appropriation  of  the  waters  of  Shady  Creek. 
The  plaintiff  appropriated  a  portion  of  the  waters  of  Shady 
Creek,  and  diverted  it  by  means  of  a  dam  and  ditch  sufficient 
for  the  purpose  at  the  time  in  the  natural  condition  of  the 
stream  as  it  then  existed.    But  it  does  not  follow  as  a  legal  prop- 
osition that  plaintiff  thereby  acquired  the  right  to  raise  its  dam 
higher  and  higher,  as  occasion  might  require,  to  obviate  ob- 
structions to  its  use  in  the  manner  originally  appropriated,  oc- 
casioned by  physical  changes  in  the  condition  of  the  stream  not 
anticipated,  whether  arising  from  natural  or  artificial  causes. 
The  question  what  is  the  extent  of  the  right  originally  ac- 
quired by  plaintiff,  to  which  all  subsequently  acquired  rights 
must  be  subordinate,  is  one  of  £act  for  the  jury.    The  dam  as 
originally  constructed  was  six  feet  high.    Before  any  other 
rights  had  been  acquired  in  the  waters  of  the  stream,  or  in 
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the  banks,  or  tlio  land  adjacent,  the  plaintiff  undoubtedly, 
under  the  customs  of  the  country  and  recognized  law  of  the 
land,  was  authorized  to  appropriate  the  waters  of  Shady  Creek 
for  mining  purposes,  and  to  acquire  a  right  to  construct  a  dam, 
and  employ  other  means  sufficient  in  the  condition  of  the 
stream  as  it  then  existed  to  enable  it  to  control  the  waters  ap- 
propriated for  the  uses  contemplated.  How  far  great  possible 
physical  changes  might  then  be  anticipated  and  provided  for 
by  extending  the  claim,  it  is  not  now  necessary  to  determine. 
i3ut  suppose  the  plaintiff  appropriated  the  waters,  and  con- 
structed its  ditch  and  dam  amply  sufficient,  under  the  condi- 
tion of  the  stream  and  the  country  as  it  then  existed,  to  make 
it  available,  and  acquired  a  right  to  appropriate  and  use  said 
water  in  the  manner  adopted  and  to  the  extent  of  the  appro- 
priation,— this  would  not  prevent  other  parties  from  acquiring 
rights  in  the  surplus  water,  or  in  the  bed  and  banks  of  the 
stream,  or  in  the  adjacent  lands,  to  any  extent  wMch  should 
not  interfere  with  the  rights  before  acquired.  And  when  the 
rights  of  the  subsequent  appropriators  once  attach,  the  prior 
appropriator  cannot  encroach  upon  them  by  extending  his 
rights  beyond  the  first  appropriation.  In  this  case,  the  plain- 
tiff appropriated  the  waters  of  Shady  Creek,  constructed  its 
ditch  and  dam  for  the  purpose  of  conveying  it  away  for  the 
uses  contemplated;  and  the  mode  of  use,  so  far  as  anything  to 
the  contrary  appears  by  the  testimony,  was  sufficient  in  the 
then  condition  of  the  stream  to  enable  the  plaintiff  to  enjoy 
the  waters  in  (he  most  advantageous  manner. 

It  does  not  appear  that  plaintiff  acquired  any  rights  or 
made  any  claim  beyond  this.  If  plaintiff's  right  was  thus 
limited  to  the  extent  and  mode  of  the  actual  appropriation, — 
and  from  the  mere  fact  of  appropriation  and  enjoyment  to  a 
certain  extent  and  in  a  particular  manner  no  presumption  of 
law  arises  that  the  right  is  more  extensive  than  is  indicated 
by  the  actual  appropriation  and  mode  of  enjoyment, — then 
the  defendants  had  a  right  to  take  up  the  mining  claims  on 
the  stream  above,  and  work  them  in  any  manner  which  would 
not  encroach  upon  the  rights  of  the  plaintiff,  as  they  were 
actually  vested  and  enjoyed  at  the  time  of  locating  such 
mining  claims.  To  that  extent  they  themselves  would  be  the 
first  appropriators,  and  being  first  in  time  would  be  first  in 
right.  When  the  right  has  once  vested  in  the  defendants,  the 
plaintiff  is  no  more  justified  by  extending  its  own  claim,  or 
changing  the  means  of  appropriation,  in  interfering  with  the 
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full  enjoyment  of  the  right  vested  in  the  defendants,  than  the 
defendants  would  be  in  encroaching  upon  the  prior  rights  of 
the  plaintiff.  The  feu^t  only  appears  in  evidence  that  plaintifT 
first  appropriated  a  portion  of  the  waters  of  Shady  Creek  at  a 
certain  point,  and  diverted  and  enjoyed  them  all  by  means  of 
a  ditch  and  dam  of  a  certain  height.  From  these  facts  alone,  as 
before  intimated,  no  legal  presilmption  arises  that  a  right  had 
at  that  time  vested  to  take  the  water  out  at  a  point  higher  up 
the  stream  where  a  dam  would  flood  defendants'  claims,  or  by 
means  of  a  higher  dam  which  would  affect  the  water  at  said 
point  higher  up  the  stream  in  the  same  manner.  The  legal 
presumption  from  these  facts  alone  would  rather  be,  that  the 
right  was  no  more  extensive  than  the  present  enjoyment.  The 
limitation  of  plaintiff's  right  to  its  actual  enjoyment  at  the 
time  being  assumed,  the  defendants  were  authorized  to  take 
up  mining  claims  on  the  stream  above,  and  hold  and  work 
them  in  the  condition  in  which  they  found  them,  so  far  as 
they  could  do  so  without  injury  to  the  plaintiff's  prior  rights; 
and  after  their  rights  became  vested,  the  plaintiff  could  not 
rightfully  construct  a  dam  at  a  point  farther  up  the  stream, 
and  thereby  flood  the  defendants'  claims  which  were  not  af- 
fected by  the  full  enjoyment  of  the  water  rights  of  the  plain- 
tiff, as  they  existed  at  the  time  of  the  location  of  said  claims; 
nor  could  the  same  results  be  lawfully  accomplished  by  erect- 
ing a  dam  of  much  greater  height  than  the  old  one  at  the  point 
where  it  was  before  located.  The  latter  mode  of  encroach* 
ment  is  as  clearly  illegal  and  wrongful  as  th^  former.  The 
defendants  located  their  claims  as  early  as  1853,  and  so  far  as 
the  testimony,  or  any  legal  inference  arising  from  the  facts 
which  the  testimony  tends  to  prove,  shows,  without  in  any 
way  encroaching  upon  the  rights  of  plaintiff  as  they  then  ex- 
isted.  The  claims  were  worked  for  ten  years,  during  which 
time  plaintiff's  dam  was  raised  from  six  feet — the  height  at 
which  it  was  originally  built — to  the  height  of  twenty-four 
feet,  without  in  any  way  flooding  or  damaging  defendants' 
claims.  If  the  plaintiff  did  not,  in  fetct,  before  the  location  of 
defendants'  claims,  acquire  the  right  to  erect  its  dam  to  the 
height  to  which  it  was  finally  carried  in  1863,  they  could  not 
afterward  acquire  the  right  as  against  defendants  without 
their  consent.  The  fact  that  subsequent  changes  occurring  in 
the  bed  of  the  stream  render  it  impossible  to  longer  divert  the 
water  at  the  point  chosen,  without  raising  the  dam,  can  make 
no  difference.    The  question  is.  What  was  the  extent  of  the 
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plaintiff's  right  to  affect  the  stream  above  by  its  dam  at  the 
time  the  defendants'  claim  was  located?  Whatever  was  left 
unappropriated  at  that  time  was  open  to  be  appropriated  by 
defendants,  and  if  they  by  first  appropriation  acquired  the 
right  to  work  their  claims  in  their  condition  at  that  time,  the 
plaintiff  was  not  authorized,  by  erecting  a  higher  dam,  to  in- 
terfere with  that  right.  The  plaintiff  may  have  legal  remedies 
against  the  parties  who  filled  up  their  dam,  and  destroyed  the 
use  of  the  water  right  acquired;  but  the  remedy  is  not  by 
building  their  dam  higher,  and  thereby  destroying  the  rights 
of  other  parties  who  had  located  on  the  stream  above,  subject 
only  to  the  right  of  the  plaintiff,  whatever  it  was,  as  it  existed 
at  the  time  of  such  location. 

If  the  defendants  had  the  right  to  work  their  claims  in  the 
condition  they  were  in  when  located  in  1853,  and  in  the  man- 
ner  in  which  they  did  work  them,  and  in  which  they  had  en- 
joyed them  for  a  period  of  ten  years,  then  the  raising  of  the 
plaintiff's  dam  to  such  a  height  as  to  throw  the  water  and 
tailings  back  upon  said  claims  in  the  manner  indicated  by 
the  testimony  is  a  violation  of  the  maxim,  Sic  utere  tuo  ut 
alienum  rwn  Issdaa,  and  defendants  were  injured  as  well  as 
damaged.  The  right  acquired  by  plaintiff  to  take  the  waters 
of  Shady  Creek  at  the  point  where  it  was  diverted  by  its  dam 
did  not  necessarily  carry  with  it  the  legal  right  to  elevate  the 
dam  from  time  to  time,  as  great  physical  changes  in  the  con- 
dition of  the  stream  might  afterwards  require,  for  all  future 
time,  without  reference  to  other  superior  rights  subsequently 
acquired.  The  exercise  of  such  a  right  might  lead  to  flood- 
ing a  large  part  of  the  country  above. 

Undoubtedly,  when  plaintiff  took  up  the  water,  and  before 
other  conflicting  interests  had  vested,  the  right  to  the  water 
carried  with  it  the  right  to  construct  such  works  as  were 
necessary  to  the  full  enjoyment  of  the  water.  But  when  it 
established  its  works,  and  fully  appropriated  the  water  by 
means  sufiicient  for  the  purpose,  and  used  it  for  a  term  of 
years  in  a  particular  mode,  unless  there  was  something  mani- 
festing a  more  extended  right,  other  parties  had  a  right  to 
suppose  that  the  plaintiff  had  itself  defined  the  limits  of  its 
rights,  and  act  accordingly. 

The  question  to  be  determined  is,  To  what  extent  did  plain- 
tiff acquire  the  right  to  affect  the  banks  and  bed  of  the  stream 
at  the  point  where  defendants'  claims  are  located,  before  the 
U)cation  of  said  claims?    This  point  being  ascertained,  the 
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plaintiff  is  not  authorized  to  exceed  that  Umit,  to  the  dauiage 
and  injury  of  the  defendants. 

The  case  was  submitted  to  the  jury  upon  an  erroneous  the- 
ory, and  for  this  reason  the  judgment  must  be  reversed  and  a 
new  trial  had. 

We  have  said  nothing  as  to  the  effect  upon  the  rights  of  the 
parties,  of  the  working  of  defendants  in  contributing  to  the 
filling  up  of  the  plaintiff's  dam  and  rendering  its  elevation 
necessary,  for  the  reason  that  the  court,  in  its  charge,  did  not 
take  this  element  into  account,  and  no  question  of  the  kind  is 
presented  by  the  record.  We  only  refer  to  it,  because  re- 
spondent's counsel  have  discussed  that  portion  of  the  testi- 
mony in  their  brief;  but  it  was  not  in  the  case  upon  the 
theory  adopted  by  the  court  in  stating  the  law  to  the  jury. 
In  the  second  instruction  the  court  speaks  generally  of  '^  ob- 
structions caused  by  tailings  coming  down  the  stream  from 
mining  claims  above";  and  in  the  third,  of  '^tailings  coming 
down  said  stream  from  mining  claims  of  other  parties  above 
said  dam." 

Judgment  and  order  denjring  a  new  trial  reversed  and  new 
trial  granted. 

Sanderson,  J.,  expressed  no  opinion. 


Appropriatob  07  Watkbs  ov  Stbxam,  Rights  oy:  See  Bear  Htver  ete 
Mining  Co,  v.  New  York  Mining  Co.,  6S  Am.  Dec.  325,  and  note;  Maen$  ▼• 
Bicknell,  68  Id.  257;  Pforbe  v.  KiUuzm,  68  Id.  310;  WhUe  v.  TodtTs  Valk^ 
WaterCo.,  68  Id.  338;  LobdeUy.  Simpaon,  90  Id.  637.  Thepruudpal  caae  ia 
cited  iu  Barnes  v.  Sabron,  10  Nev.  233,  to  the  point  that  the  first  appropri- 
ator  of  the  waters  of  a  stream  has  a  right  to  insist  that  the  water  flowing 
therein  shall,  during  the  irrigating  season,  be  subject  to  hi^  reasonable  nsa 
and  enjoyment  to  the  full  extent  of  his  original  appropriatioin  and  li»««fi<^*i 
use;  but  his  rights  go  no  further,  for  in  subordination  thereto^  snbaeqiMBt 
appropriatoxB  may  appropriate  the  remainder  of  the  water  numiiig  in  tbt 


Levaboni  v.  Miller. 

(34  Calxvobxia,  ttLJ 

RiQsr  TO  Mm  on  Publio  Lavss  must  bi  Kibimimbu  or  Sooh  Mail] 
as  not  to  damage  the  prior  right  of  a  pemn  to  Jahafait  and  oaltiTBie 
other  public  lands  below. 

Action  for  damages  and  for  an  injonction.  The  plaintiff, 
in  1863,  went  into  possession  of  certain  public  lands  of  the 
United  States,  on  which,  at  the  time  of  the  commencement  of 
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the  action  and  prior  thereto,  was  a  dwelling-baaae,  stable, 
garden,  and  orchard.  A  dam  had  also  been  built  a  short  dis- 
tance above  the  plaintiff's  garden  and  orchard  across  a  ravine, 
to  collect,  as  it  was  claimed,  the  pure  waters  of  a  spring  in  or 
near  the  bed  of  the  ravine,  which  the  plaintiff  conducted  for 
irrigation  and  domestic  purposes  to  his  garden  and  house  by 
means  of  a  small  ditch.  In  1865,  the  defendants,  citizens  of 
the  United  States,  commenced  mining  on  the  public  lands 
in  the  ravine  above  the  plaintiff's  premises,  and  in  the  ordi- 
nary course  of  mining  operations  dSbris  was  washed  down 
into  the  ravine,  thereby  destroying  the  spring,  rendering  use- 
less the  dam  and  ditch,  and  injuring  the  plaintiff's  garden 
and  trees.  The  action  was  tried  by  the  court  without  a  jury, 
and  judgment  was  rendered  in  favor  of  the  defendants.  The 
plaintiff  moved  for  a  new  trial,  on  the  grounds  that  the  judg- 
ment was  against  the  evidence  and  the  law.  The  motion  was 
overruled,  and  the  plaintiff  appealed. 

S,  arid  Oeorge  E.  WiUiamSj  for  the  appellant. 

/.  (7.  McCallum  and  F.  A,  Homblowevj  for  the  respondents. 

By  Court,  Sanderson,  J.  The  judge  below  made  no  find* 
ings  of  the  facts  or  conclusions  of  law,  and  it  is  therefore  im- 
possible for  us  to  say  from  the  record  what  he  considered  the 
facts  or  the  law  to  be,  except  by  inference  from  the  grounds 
of  the  motion  for  a  new  trial.  If,  as  they  would  seem  to  indi- 
cate, the  court  considered  as  a  matter  of  fact  that  the  plain- 
tiff's homestead  and  improvements  were  established  prior  to 
the  vesting  of  any  right  to  mine  in  the  ravine  above  in  the 
defendants,  and  that  the  premises  of  the  plaintiff  were  in  fact 
damaged  by  the  water  turned  into  the  ravine  by  the  defendants 
and  used  by  them  in  mining,  yet,  as  matter  of  law,  the  right 
to  mine  is  so  far  paramount  to  the  right  to  inhabit  and  culti- 
vate that  the  possessor  of  the  former  may  destroy  the  latter 
right,  notwithstanding  it  may  be  the  older,  if  he  finds  it  neces- 
sary or  convenient  for  his  purpose  to  do  so,  the  court  erred. 
That  the  right  of  the  plaintiff  to  inhabit  and  cultivate  his 
premises  was  older  than  the  right  of  the  defendants  to  mine 
in  the  ravine  above,  and  their  claim  of  right  to  run  the  water 
and  tailings  through  the  plaintiff's  premises,  does  not  seem  to 
admit  of  doubt.  The  evidence  seems  to  be  very  clear  upon 
that  point.  The  defendants  only  date  their  right  to  mine  as 
fsLT  back  as  1865,  while  the  deed  of  the  plaintiff  under  which 
he  entered  bears  date  in  1863.     True,  it  was  shown  that  min< 
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ing  had  been  carried  on  by  various  pariieB  at  different  timee 
prior  to  1865,  or  even  1863;  but  the  defendants  in  no  way 
connected  themselves  with  those  parties,  and  cannot  therefore 
date  their  right  back  of  their  own  entry.  The  right  of  the 
defendants  to  mine  in  the  ravine  above  the  plaintiff's  premises 
must  be  exercised  in  such  a  manner  as  not  to  damage  the 
prior  right  of  the  plaintiff  to  inhabit  and  cultivate  his  prem- 
ises. So,  if  the  plaintiff's  dam  across  the  ravine  antedates 
the  mining  right  of  the  defendants,  the  latter  must  pay  it  the 
same  respect,  for  it  is  appurtenant  to  the  plaintiff's  premises. 
So  of  the  spring,  if  spring  there  was;  but  damages  for  the  de- 
struction of  the  spring  would  depend  very  much  upon  the 
question  whether  there  is  other  water  sufficient  for  domestic 
purposes  equally  convenient  and  pure. 

Order  denying  a  new  trial  reversed  &nd  new  trial  granted. 


RssFBonvB  BiOBis  07  MnrxBs  ajtd  Othsbs  on  Pubuo  Lands.  — ' 
qnestioii  is  conaidered  at  length  in  the  note  to  McClindodt  ▼.  Bryden,  63  Am. 
Bee.  94.  A3  there  stated,  nnder  the  laws  of  California,  a  person  who  set- 
tled for  agricultond  purposes  upon  any  of  the  pnblic  mining  lands  of  the 
state  settled  upon  snch  lands  subject  to  the  rights  of  miners,  who  might 
proceed  in  good  faith  to  extract  any  valuable  metals  therein  in  the  most  prac- 
ticable manner  in  which  they  could  be  extracted,  and  with  the  least  injury  to 
the  ooeapying  settler:  Hid»  ▼.  Bell,  3  OaL  219;  8toahe$  v.  BarreU,  0  Id.  36; 
McCUtUock  V.  Bryden,  5  Id.  97;  S.  C,  63  Am.  Dec.  87;  FUtgerald  v.  Urtom^ 
6  Oal.  308;  Tartar  v.  Spring  Creek  W.  ds  M.  Co,,  6  Id.  895;  Bwrdgt  ▼.  Un- 
derwoodf  6  Id.  45;  Martin  v.  Browner,  11  Id.  12;  Bogga  v.  Merced  Min.  Co.^ 
14  Id.  374-^80;  Burdge  v.  Smith,  14  Id.  380;  Henehato  v.  Clark,  14  Id.  460; 
Clark  y.  Duoal,  15  Id.  85;  Smith  v.  Doe,  15  Id.  100;  Fremont  ▼.  Flower,  17 
Id.  199;  Leniz  ▼.  Victor,  17  Id.  271;  Btqtley  v.  Wekh,  23  Id.  452;  and  this 
right  of  miners  carried  with  it  the  right  so  to  use  the  lands  and  such  ele- 
ments of  the  freehold  as  to  secure  the  benefits  designed:  Clark  ▼.  Dueai^ 
eupra.  But  the  invasion  of  private  land  for  the  purpose  of  extracting  ths 
precious  metals  which  it  contained  was  unauthorised:  Stoakee  v.  BarreU,  6 
CaL  36;  Boggs  v.  Merced  Mhu  Co.,  14  Id.  279;  Benshaw  v.  Clark,  14  Id.  460; 
Smith  V.  Doe,  15  Id.  100;  and  the  act  of  1855,  for  the  protection  of  growing 
crops  and  improvements  in  the  mining  districts,  so  ^  as  it  purported  to 
give  a  right  of  entry  upon  mineral  lands,  in  cases  where  no  sndi  right  pre- 
viously existed,  was  declared  invalid:  OiUam  v.  EtUehinmMf  16  Id.  153. 

The  right  of  miners  was  not  unlimited.  A  prior  appropriation  of  the  pub- 
lic domain  established  a  quad  private  proprietonhip,  which  entitled  the  owner 
to  be  protected  in  its  quiet  enjoyment  against  all  the  world  but  the  true  owner, 
except  in  the  case  of  agricultural  and  gracing  lands,  as  against  the  prxvil^gea 
granted  to  miners:  Tartar  v.  Spring  Creek  W.  dt  M.  Cow,  5  Id.  396;  Rogere  v. 
Soggs,  22  Id.  444.  Thus  a  miner  had  no  right  to  use  water  to  work  his  minsb 
which  had  been  previously  appropriated  to  other  Intimate  purposes:  Irwinr, 
PhiUips,  5Id.  140;  S.  C,  63  Am.  Dec.  113;  Tartarv,  SpringCrtek  W.  tkM.  Co., 
5  CaL  395;  nor  had  he  the  right  to  use  growing  wood  and  timber  as  againsi 
an  agriculturist  who  claimed  by  a  priority  of  appropriation:  Bogen  v.  Scggt^ 
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22  Id.  444;  nor  to  dig  a  ditch  throagh  the  inclosed  lot  of  another:  Wehner  r. 
Lowery,  11  Id.  104;  Burdge  v.  Underwood,  6  Id.  45;  nor  to  mine  a  town  lot 
nsed  for  a  hotel  and  pniposes  connected  therewith:  FUegercUd  v.  Urton,  5 
Id.  908;  nor  to  mine  land  need  for  houses,  orchards,  vineyards,  gardens,  eta : 
8mUh  V.  Doe,  15  Id.  100;  OiOan  v.  HutcJUnson,  16  Id.  153;  Daubenapeek  y. 
Orear,  18  Id.  444;  but  the  frait-trees,  etc.,  must  have  been  planted  in  good 
faith:  Enaminger  v.  Mclntyrej  23  Id.  593;  so,  it  was  held,  a  party  cannot^ 
under  pretense  of  holding  land  in  exclusive  occupancy  as  a  to^n  lot,  take  up 
and  inclose  twelve  acres  of  mineral  land  in  the  mining  district,  as  against 
persons  who  subsequently  enter  upon  the  land  in  good  faith  for  the  purpose 
of  mining  therein,  and  who,  in  such  operations,  do  no  injury  to  the  com- 
fortable use  of  the  premises  as  a  residence,  or  for  the  carrying  on  of  any  me- 
chanical or  conmiercial  business:  Martin  v.  Browner,  11  Id.  12.  Again,  the 
appropriator  of  water  of  a  stream  for  mining  purposes,  who  constructs  a  reser- 
voir in  the  stream,  has  no  right  to  run  out  the  water  accumulated  therein, 
carrying  with  it  sand  and  sediment,  upon  the  premises  of  a  lower  proprietor 
upon  the  same  stream,  to  the  injury  of  his  garden  and  fruit-trees,  where  he 
appropriated  the  premises  for  garden  and  orchard  purposes  prior  to  the  con- 
struction of  the  reservoir:  WkDon  v.  Bear  R'mer  etc  M,  Co,,  24  Id.  367;  S.  C, 
85  Am.  I>ec.  69.  A  settler  on  public  land  has  a  right  to  irrigate  as  well  as  to 
cultivate  and  plant  his  land,  and  an  action  cannot  be  maintained  against  him 
for  a  reasonable  exercise  of  the  rights  although  adjacent  minAm  may  suffer 
annoyance  or  injury  thereby:  Q^mon  v.  PwehtOf  33  GaL  310. 


Bbusib  V.  Griffith. 

184  Calipokmia,  802.] 
"TRAMSmB,"  WITHIN  MXANING  OF  SbOTION  219  OF  CaLDOBHIA    PRAOnOl 

Act,  Relatzko  to  EzEHPnoNS  fbom  Exscution,  is  one  who  is  engaged 
with  his  own  team  or  teams,  although  perhaps  he  does  not  drive  in  per- 
son, in  the  business  of  hauling  freight  for  others  for  a  consideration,  by 
which  he  habitually  supports  himself  and  family,  if  he  has  one. 

*'  Other  Labokxb  "  is  Okb  Who  Laboba  bt  and  with  Aid  of  Tbam, 
within  the  meaning  of  section  219  of  the  California  practice  act,  ex« 
empting  from  execution  **  two  oxen,  two  horses,  or  two  mules,  with  their 
harness,  and  one  cart  or  wagon,  by  the  use  of  which  a  cartman,  huck- 
ster, peddler,  teamster,  or  other  laborer  habitually  earns  his  living." 

On  IS  nbithbb  "Tbaiciteb"  nob  "Othbb  Labobbb,"  within  the  mean- 
ing of  section  219  of  the  California  practice  act,  exempting  from  exeon* 
tion  "two  oxen,  two  horses,  or  two  mules,  with  their  harness,  and  one 
cart  or  wagon,  by  the  use  of  which  a  cartman,  huckster,  peddler,  team- 
ster, or  other  laborer  habitually  earns  his  living,"  where  he  is  a  clerk  in 
a  store,  at  a  stated  salary,  and  had  purchased  a  team  for  the  purpose 
mainly  of  affording  employment  for  his  minor  son,  by  whom  the  team 
was  used  in  hauling  freight  to  the  store,  and  for  other  parties,  and  in  de- 
livering goods  from  the  store  to  customers,  all  of  which  was  done  for  the 
benefit  of  the  clerk  and  his  family. 

Action  to  recover  the  posseesion  of  two  horses  and  their  har« 
nesSy  which  the  defendant  M.  G.  Griffith,  as  sheriff  of  El  Do* 


696  Bbusix  v.  Obiffitf  [CaL 

rado  County,  had  levied  upon  and  taken  from  the  plaintiff 
under  executions  issued  on  judgments  against  the  plaintiff 
and  in  favor  of  the  defendants  J.  B.  Hume  and  G.  W.  King. 
The  plaintiff  claimed  the  property  as  exempt  from  execution, 
on  the  ground  that  he  was  a  teamster  and  laborer,  and  habit- 
ually earned  a  living  for  himself  and  family  with  the  team. 
The  evidence  in  this  regard  appears  in  the  opinion.  The 
court  instructed  the  jury,  at  the  request  of  the  plaintiff,  that  it 
was  not  necessary,  in  order  that  the  plaintiff  should  be  a  team- 
ster or  laborer,  who  by  the  use  of  his  team  habitually  earned 
his  living,  that  he  ever  drove  the  team  himself,  for  if  he  owned 
the  team,  and  caused  it  to  be  driven  by  his  min(»r  wa  in  the 
business  of  teaming,  and  the  profit  therefrom  contributed  to 
the  support  of  himself  and  family,  he  was  within  the  statute, 
notwithstanding  that  he  was  a  clerk  at  a  stated  salary;  that  a 
*'  teamster,"  within  the  meaning  of  the  statute,  is  one  who 
owns  a  team,  and  with  it  carries  on  the  business  of  teaming; 
that  *'  other  laborer,"  "  who  by  the  use  of  his  team  habitually 
earns  his  living,"  refers  to  any  laborer  who  owns  a  team,  by 
the  use  and  employment  of  which  he  habitually  earns  his  liv- 
ing and  that  of  his  family;  that  it  was  not  necessary  that  the 
laborer  or  teamster  should  wholly  support  himself  or  family 
with  the  use  and  earnings  of  his  team  to  bring  himself  within 
the  statute;  and  that  it  was  not  required  that  he  should  exclu- 
sively and  personally  be  employed  with  his  team,  and  exclude 
himself  from  all  other  employment.  The  plaintiff  had  a  ver- 
dict and  judgment.  The  defendants  moved  for  a  new  trial,  on 
the  grounds  that  the  verdict  and  judgment  were  against  the 
evidence  and  the  law,  and  that  the  court  erred  in  giving  the 
instructions  to  the  jury.  The  motion  was  denied,  and  the  de- 
fendants appealed. 

Oeorge  E.  Williams  and  John  Btish^  for  the  appeDantfl. 
Oeorge  O.  Blanchard^  for  the  respondent. 

By  Court,  Sandebson,  J.  The  third  subdivision  of  section 
219  of  the  practice  act  relates  exclusively  to  exemptions  in 
favor  of  judgment  debtors  who  are  farmers,  and  therefore  has 
no  application  whatever  to  this  case,  for  it  is  not  pretended 
that  the  plaintiff  was  engaged  in  farming,  or  that  the  team 
was  being  used  by  him  in  the  prosecution  of  that  business. 

The  case  falls  under  the  sixth  subdivision,  which  reads  a# 
follows:  '^Two  oxen,  two  horses,  or  two  mules,  with  their 
harness,  and  one  cart  or  wagon,  by  the  use  of  which  a  cart- 
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man,  huokdter,  peddler,  teamster,  or  other  laborer  habitually 
earns  bw  living." 

The  case  shows  that  the  plaintiff,  prior  to  the  Ist  of  August. 
1865,  was  a  merchant;  that  on  that  day  he  sold  out  the  busi- 
ness and  stock  to  Wellman,  Peck,  &  Co.,  for  the  purpose  of 
I)aying  his  debts,  with  the  understanding  that  he  was  to  have 
the  business  back  after  some  of  the  goods  had  been  sold  and 
the  stock  reduced;  that  two  weeks  after  the  sale  he  went  back 
into  the  store  as  chief  clerk  and  managing  agent  for  his  ven- 
dees, at  a  monthly  salary  of  seventy-five  dollars;  that  he  had 
a  family,  consisting  of  a  wife  and  five  children;  that  he  took 
his  family  supplies  from  the  store  generally,  but  sometimes 
purchased  from  other  parties,  and  gave  them  credit  in  the 
store  for  the  amount.  While  thus  engaged  he  bought  the  team 
for  the  purpose  mainly  of  affording  employment  in  teaming 
for  his  son,  who  was  seventeen  years  of  age;  that  the  team 
wa6  used  in  hauling  freight  or  goods  to  the  store,  and  for  other 
parties,  and  in  delivering  goods  from  the  store  to  customers; 
that  all  the  teaming  was  done  by  his  son,  but  for  his  benefit 
and  that  of  his  family. 

It  is  very  questionable  whether,  under  the  circumstances 
detailed,  the  sale  to  Wellman,  Peck,  &  Co.  was  not  a  sham, 
and  made  chiefly  to  enable  the  plaintiff  to  continue  his  busi- 
ness in  the  name  of  that  firm  without  molestation  from  his 
others  creditors.  If  so,  the  transaction  did  not  change  the 
occupation  of  the  plaintiff  from  that  of  a  merchant  into  that 
of  a  clerk,  even  much  less  a  teamster  or  other  laborer  who 
habitually  earns  his  living  by  the  use  of  his  team.  But  if  we 
assume,  for  the  purposes  of  the  case,  that  the  sale  was  bona  fide  y 
and  that  the  plaintiff  ceased  to  be  a  merchant  and  thereafter 
became  a  clerk,  we  still  think  that  he  did  not  become  a 
teamster,  or  a  laborer,  who  habitually  earns  his  living  by  the 
help  of  his  team,  in  the  sense  of  the  statute. 

In  common  speech,  a  teamster  is  one  who  drives  a  team,  but 
in  the  sense  of  the  statuate  every  one  who  drives  a  team  is 
not  necessarily  a  teamster,  nor  is  he  necessarily  not  a  team- 
ster unless  he  drives  a  team  continually.  In  the  sense  of  the 
statute,  one  is  a  teamster  who  is  engaged  with  his  own  team 
or  teams  in  the  business  of  teaming, — that  is  to  say,  in  the 
business  of  hauling  freight  for  other  parties  for  a  considera- 
tion, by  which  he  habitually  supports  himself  and  family,  if 
he  has  one.  While  he  need  not,  perhaps,  drive  his  team  in 
person,  yet  he  must  be  personally  engaged  in  the  business 
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of  teaming  habitually,  and  for  the  porpoae  of  making  a  liv- 
ing by  that  business.  If  a  carpenter  or  other  mechanic  who 
occupies  his  time  in  labor  at  his  trade  purchases  a  team  or 
teams,  and  also  carries  on  the  business  of  teaming  by  the  em- 
plovment  of  others,  he  does  not  thereby  become  a  teamster  in 
the  sense  of  the  statute.  So  of  the  miner,  farmer,  doctor,  and 
minister. 

In  order  to  entitle  a  party  to  claim  as  exempt  fix>m  execu- 
tion  two  horses,  etc.,  under  the  sixth  subdivision  of  section 
219,  he  must  show  that  he  is  a  cartman,  huckster,  peddler, 
teamster,  or  other  laborer,  and  that  he  habitually  earns  his  liv- 
ing by  the  use  of  such  horses,  etc.  By  "other  laborer"  is 
meant  one  who  labors  by  and  with  the  aid  of  his  team,  and  not 
by  the  aid  of  a  pick  and  shovel,  or  an  anvil,  or  a  lapstone,  or 
a  jack-plane,  or  a  yard-stick.  In  our  judgment,  the  plaintiff 
failed  to  show  that  he  belonged  to  either  of  these  classes. 

The  instructions  of  the  court  were  not  in  accordance  with 
the  foregoing  views,  and  they  were  so  far  erroneous. 

New  trial  granted. 

"TxAM,"  What  is,  within  Msaniko  ot  Ezxkption  Laws:  See  note  to 
SockweU  V.  HtObeffs  Adm'rs,  45  Am.  Dec  254. 

Thib  pbincifal  casb  is  citbd  in  Sobert  ▼.  Adams,  38  CaL  384,  to  the  point 
that  sabdivision  3  of  section  219,  of  the  California  practice  act,  relates  ez- 
elnsively  to  exemptions  in  favor  of  judgment  debtors  who  are  farmera;  and 
in  Dove  v.  Nunan,  62  Id.  400,  to  the  point  that  in  order  to  entitle  a  party  to 
claim  a  team  as  exempt  from  execution  under  section  690  of  the  Oalifomia 
Code  of  Civil  Procedure,  he  must  show  that  he  is  a  cartman,  drayman,  track- 
man,  huckster,  peddler,  teamster,  or  other  laborer,  and  that  he  habitoaUy 
earns  his  living  by  the  use  of  such  team. 


Sexey  v.  Adkinson. 

[84  CaUFOBHIA,  846.] 
TbAVSFKB    07    OHATTBLS,  THOUOH    not    AOOOMPANIED    BT    ImOOnATI  AHS 

CoimNnous  Ckahox  or  Possbssion,  is  good  as  between  the  partiM^  and 
against  all  the  world  except  creditors  of  and  purchasers  from  the  vendor. 

1\>  Jusnrr  Taxino  Propkett  tbom  Dxtekdaiit  on  Attachxeht  ob 
Execution,  it  is  sufficient  for  the  officer  to  produce  his  writ. 

to  JusTiFT  Taking  Propkbtt  under  Attachment  or  Execution  ibom 
Stranger  to  W2trT,  upon  the  ground  that  he  obtained  it  from  the  defend- 
ant by  a  transfer  which  is  fraudulent  and  void,  because  not  aooompanied 
by  a  change  of  possession,  or  otherwise  fraudulent  as  against  crediton^ 
it  is  necessary  either  to  show  a  valid  judgment  against  snch  defendant 
if  the  levy  is  under  an  execution,  or  the  existence  of  a  debt  if  the  levy  is 
under  an  attachment. 
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Action  to  recoTer  personal  property.  The  defendant  had 
judgment.  Plaintiff  appealed.  The  facts  are  sufiBciently 
stated  by  the  court. 

W.  C.  Belcher  and  O.  N,  Swezyy  for  the  appellant. 
J.  0,  Eastman  and  J.  0.  Ooodwin^  for  the  respondent 

By  Court,  Sawyer,  J.  Action  to  recover  personal  property. 
Defense  that  the  chattels  in  question  were  the  property  of 
Crane  &  Co.,  and  were  seized  as  such  by  the  defendant,  as 
sheriff  of  Yuba  County,  upon  a  writ  of  attachment  at  the  suit 
of  Hutchings  v.  Crane  &  Co.  The  plaintiff  claimed  by  virtue  of 
a  prior  sale  from  Crane  &  Co.,  and  claimed  to  be  in  the  actual 
possession  at  the  time  of  the  seizure  by  defendant.  There  is 
no  pretense  that  there  was  any  bad  faith,  or  fraud  in  fact,  in 
the  transfer  from  Crane  &  Co.  to  plaintiff,  but  it  is  claimed 
that  there  was  no  actual  and  continued  change  of  possession, 
and  that  the  transfer  was,  therefore,  void  under  the  statute  of 
frauds. .  Whether  there  was  an  actual  and  continued  change 
of  possession  or  not,  was  the  principal  question  of  fact  to  which 
the  evidence  was  directed.  The  defendant  introduced  the 
complaint,  summons,  answer,  affidavit,  and  undertaking  for 
attachment,  and  the  writ  of  attachment,  in  the  attachment 
suit,  but  introduced  no  judgment  or  other  evidence  of  the 
existence  of  the  debt  upon  which  the  attachment  issued.  The 
plaintiff  objected  to  their  introduction  on  various  grounds,  as 
they  were  severally  introduced,  and  all  the  objections  were 
overruled  and  the  evidence  admitted.  We  think  the  objections 
all  untenable.  It  will  be  seen,  in  another  part  of  this  opinion, 
that  other  evidence  was  necessary  to  make  the  record  of  the 
proceedings  in  the  attachment  suit  available.  Under  the 
issues,  the  defense  could  not  be  made  out  without  these  pro- 
ceedings. They  were  therefore  admissible  on  that  part  of  the 
issue  which  they  tended  to  prove,  although  there  was  a  fail- 
ure of  proof  on  another  branch  of  the  issue.  At  the  conclusion 
of  the  testimony  the  court,  at  the  request  of  the  defendant, 
gave  to  the  jury  the  following  instruction,  numbered  9: — 

''The  affidavit,  attachment,  and  undertaking  in  the  case  of 
S.  C,  Hutchings  v.  H,  C  Crane  &  Co.,  offered  and  admitted  io 
evidence  for  the  defendant,  are  sufficient  evidence  of  the  in- 
debtedness of  H.  C.  Crane  &  Co.  to  said  Hutchings.'' 

If  it  was  necessary  to  prove  the  indebtedness,  this  proposi- 
tion cannot  be  maintained.  The  plaintiff  was  a  stranger  to 
the  proceedings.   The  fact  that  Hutchings  claimed  money  to  be 
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due  from  Crane  &  Co.  to  himself,  and  commenced  a  euit,  and 
even  obtained  an  attachment,  can  be  no  evidence,  as  against 
a  stranger,  that  there  was,  in  fact,  anything  due.  These  pro- 
ceedings are  but  acts  of  one  party  to  the  suit,  and  the  minis- 
terial act  of  the  clerk  of  the  court.  The  transfer  of  the  property 
from  Crane  &  Co.  to  the  plaintiff  was  good  against  all  the 
world  except  creditors,  and  even  a  creditor  at  large  conid  not 
attack  it:  Noble  v.  HolmeSj  5  Hill,  194;  Thomhurg  v.  Hand,  7 
Cal.  665.  A  fortiori,  one  who  is  not  a  creditor  cannot  attack 
it.  It  would  seem  to  follow,  necessarily,  that  a  party  seeking 
to  attack  it  must  show  that  he  is  in  fact  a  creditor.  And  so 
the  authorities  hold.  When  the  property  is  taken  from  the 
possession  of  the  defendant,  it  seems  to  be  sufficient  to  intro- 
duce the  attachment  or  execution.  But  when  found  in  the 
possession  of  a  stranger  claiming  title,  it  is  necessary  to  show 
a  judgment  or  prove  the  debt.  It  was  so  held  in  Damon  v. 
Bryant,  2  Pick.  412.  This  was  an  action  for  trespass  for  tak- 
ing goods  "from  the  possession  of  a  third  party."  The  officer 
justified  under  a  writ  of  attachment,  but  did  not  prove  the 
debt.  The  judgment  was  reversed  on  this  ground.  The  court 
say  that  "a  judgment  must  be  shown  when  the  officer  justifies 
under  an  execution,  or  a  debt,  if  under  an  attachment."  In 
Thomburg  v.  Hand,  supra,  it  was  insisted  that  "it  was  only 
necessary  to  show  the  writ  to  prove  the  debt,  thereby  establish- 
ing the  relation  of  creditor,"  thus  conceding  the  necessity  of 
proving  the  debt.  The  same  principle  is  recognized  in  Mamr 
lock  V.  White,  20  Cal.  600.  Mr.  Justice  Norton  says:  "Proof 
of  the  debt  would  not  be  necessary  in  order  to  justify  the 
sheriff  in  seizing  the  property,  if  in  the  possession  of  Ephraim, 
the  attachment  debtor,  and  was  only  necessary  in  this  case  in 
order  to  enable  the  defendant  to  place  himself  in  a  position  to 
attack  the  sale  to  the  plaintiff,  as  being  void  against  creditors." 
Upon  the  same  point,  Mr.  Justice  Balcom,  in  Rinchey  v. 
StryJccr,  28  N.  Y.  52,  remarks:  "Of  course  the  creditor  or  officer 
must  first  prove  the  existence  of  the  debt  for  which  the  attach- 
ment was  issued,  when  the  debt  has  not  been  established  by  a 
judgment  against  the  debtor.  When  that  is  done,  the  judg- 
ment proves  it."  See  also  Janson  v.  Acker^  23  Wend.  480.  It 
is  true  that  there  is  a  remark  in  Walker  v.  Woods^  15  Cal.  69, 
leading  to  a  contrary  conclusion,  but  it  was  unnecessary  to  the 
decision.  In  that  case  there  was  a  judgment  and  execution, 
and  not  merely  a  suit  commenced;  and  we  know  of  no  prin- 
ciple upon  which  such  a  conclusion  can  be  sustained.    In  this 
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case,  upon  the  state  of  the  evidence  as  to  the  possession  at  the 
time  of  the  seizure,  we  think  the  instruction  erroneous.  The 
attachment  proceedings  were  admissible  in  evidence,  however, 
so  far  as  they  went,  because  they  were  necessary  under  the 
issues  formed;  but  it  was  necessary  to  introduce  further  eiri- 
dence  to  prove  the  existence  of  the  debt. 

The  sixth  instruction  given  at  defendant's  request,  when 
given  as  a  distinct,  independent  instruction  to  the  jury,  is 
rather  broad  and  sweeping,  and  we  think  liable  to  create  a 
false  impression  on  the  minds  of  the  jury. 

We  are  unable  to  perceive  any  substantial  objection  to  the 
first  instruction  asked  by  the  plaintiff,  and  refused  by  the  court. 
It  seems  to  us  to  present,  in  language  not  liable  to  be  misap- 
prehended, a  correct  legal  proposition  relevant  to  the  case, 
and  in  view  of  some  of  the  instructions  given  at  the  request 
of  the  defendant,  highly  proper  to  be  given.  We  think  the 
court  erred  in  refusing  it.  In  consequence  of  the  errors  in 
giving  the  ninth  instruction  asked  by  defendant,  and  refusing 
the  first  asked  by  the  plaintiff,  we  feel  compelled  to  reverse 
the  judgment  and  order  denying  a  new  trial,  and  it  is  so 
ordered. 


General  Rule  that  Process  Beqitlak  on  rra  Face  is  a  protection  to 
an  officer  acting  under  it,  and  that  he  need  not  look  behind  it  to  see  whether 
it  has  been  regularly  issued,  or  to  assure  himself  that  the  allegations  od 
which  it  is  based  are  true,  is  well  established;  and  the  exception  it  meets 
with  in  cases  like  the  principal  case  is  apparent  rather  than  real.  Even 
when  acting  under  regular  process,  the  issuing  of  which  was  entirely  proper, 
the  officer  is  not  justified  in  proceeding  beyond  the  commands  of  such  process 
by  seizing  the  property  of  a  stranger  to  the  writ.  If,  however,  the  defend- 
ant in  execution  has  made  a  transfer  which  is  actually  or  constructiyely 
fraudulent  as  against  his  creditors,  the  sheriff  may  disregard  it,  and  seize  the 
property.  But  he  is  only  entitled  to  disregard  it  when  the  plaintiff  in  whose 
favor  the  writ  issued  is  a  creditor  against  whom  the  transfer  is  fraudulent 
and  void.  Apparently,  the  writ  is  no  justification,  because  property  has  been 
taken  from  the  possession  of  a  stranger  to  it.  It  is  therefore  incumbent  on 
the  officer  to  show  the  reasons  why  the  levy  was  made;  and  to  do  this,  he 
must  necessarily  prove  the  facts  entitling  him  to  disregard  the  transfer. 
Hence,  if  he  has  levied  under  an  attachment,  he  must,  in  addition  to  his 
writ,  show  the  proceedings  authorizing  its  issuance,  and  the  existence  of  the 
debt  for  which  it  issued.  If  the  levy  was  under  an  execution,  the  officer 
must  prove  the  judgment  recited  therein:  State  v.  Bucher,  19  Mo.  App.  587; 
ThatcJter  v.  Maack,  7  111.  App.  635;  Bean  v.  Lqftua,  48  Wis.  371;  S.  C,  4 
N.  W.  Rep.  334;  Damon  v.  Bryant,  2  Pick.  412;  Howard  v.  Mandei'Jield,  31 
Minn.  337;  Freeman  on  Executions,  2d  ed.,  sec.  101;  and  the  judgment  must 
be  valid:  Dunlap  v.  Hunting^  2  Denio,  643;  S.  C.,  43  Am.  Deo.  763;  EaH 
r.  Camp,  Id  Wend.  562;  Hari(m  t.  ffend€r$hot,  1  HUl  (N.  Y.L  US. 


CASES 


VX  THX 


SUPREME    COURT 


OF 

COLORADA* 


Anthony  v.  Estabroox. 

[1  COLOKADO,  7&1 

Declaratiovb  of  Aoxkt  abx  not  Admissiblb  ts  EviDENOB  AaAntn 
Principal,  if  made  after  the  transaction  to  which  they  refer. 

Case  to  recover  the  value  of  a  horse.  The  £actB  fiufficiently 
appear  in  the  opinion. 

/.  Bright  Smith  and  Oeorge  F,  Crocker^  for  the  appellant. 

Charles  and  Elbert,  for  the  appellee. 

By  Court,  Hallett,  C.  J.  It  is  clear  that  the  declarations 
of  an  agent,  if  introduced  for  the  purpose  of  binding  hie  prin- 
cipal,  must  have  been  made  at  the  time  of  the  transaction  to 
which  they  relate,  and  not  afterward:  FairUe  v.  Ha»ting9^  10 
Ves.  123;  Corbin  v.  Adams,  6  Gush.  93;  Luiby  y.  Hudson  River 
R.  R.  Co,,  17  N.  Y.  131. 

It  appears  that  Shortridge  was  employed  to  go  a  journey 
for  appellant,  for  which  purpose  a  team  was  hired  by  the' 
latter  from  appellee.  After  an  absence  of  two  days,  Short- 
ridge returned  with  but  one  of  the  horses  which  he  had  taken 
away,  saying  that  the  missing  horse  had  died  on  the  road, 
and  giving  some  incidents  of  the  trip.  Evidence  of  these 
declarations  of  Shortridge  was  admitted  in  the  court  below 
for  the  purpose  of  charging  appellant,  and  we  think  improp- 
erly admitted.  The  horse  died  during  the  journey  of  Short- 
ridge, and  these  declarations  were  not  made  until  after  his 
return,  and  therefore  they  were  not  contemporaneous  with  the 
loss  of  the  horse  to  which  they  referred.    With  the  death  of 
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the  horse  the  liability  of  the  appellant,  if  any  exists,  became 
fixed,  and  he  is  not  to  be  charged  upon  any  statements  made 
by  Shortridge  after  that  event  took  place.  Tbe  rule  govern- 
ing this  question,  and  the  principles  upon  which  it  rests,  are 
so  fully  declared  in  the  cases  above  cited  that  any  discussion 
of  it  here  would  be  out  of  place. 

It  is  objected  that  tbe  evidence  does  not  support  the  declara- 
tion, inasmuch  as  it  shows  a  hiring  of  two  horses  and  a  buggy, 
whereas  the  declaration  speaks  of  the  hiring  of  one  horse  only. 
It  is  to  be  observed  that  the  third  count  of  the  declaration 
contains  no  mention  of  any  hiring  whatever,  but  in  that  count 
it  is  simply  alleged  tbat  the  defendant  had  the  care  of  a  cer- 
tain other  horse,  etc.  For  aught  that  appears,  the  evidence 
was  given  under  tbe  third  count,  to  which  we  perceive  no 
objection. 

For  the  reason  first  stated,  however,  the  judgment  must  be 
reversed,  with  costs,  and  the  cause  will  be  remanded. 

Reversed. 


Declarations  of  Agbnt  when  ADioasiBLs  AOAnrar  Pbhtoipal:  Sm 
Moore  v.  Bettia,  63  Am.  Dec.  771,  and  note  diHcniwiTig  the  qnestion;  InniB  v. 
Steamer  Senator,  64  Id.  305;  Marahall  v.  Honey,  69  Id.  92;  Coth  t.  /oAimmh 
62  Id.  i67;  Bumham  v.  EUia,  63  Id.  626;  TuUU  ▼.  Brown,  64  Id.  80;  Dkk  t. 
CooDer,  64  Id.  662;  Coweia  FaOa  MJg,  Co.  t.  Bogtn^  66  Id.  602. 


HOEHNB    V.    TbUGILLO. 

[1  Colorado,  16L] 

Mebb  Mnnm  or  Memorandum  of  Procbeddto  n  not  Rioobb. 

Entbt  is  not  Jxtdgment,  where  it  is,  ''Judgment  ghren  by  default  by  order 

of  the  court." 
Supreme  Court  will  Entertain  Writ  of  Error  to  Reverse  Judgment, 

although  the  record  of  such  judgment  is  defective,  where  the  court  below 

haa  treated  the  judgment  as  final  by  awarding  execution  upon  it. 
Judgment  mat  be  Erroneous  in  Form  or  Substangh^  as  well  as  in  tha 

proceedings  preliminary  to  it. 

Wbit  of  error  to  the  probate  court.    The  facts  are  stated  in 
the  opinion. 

W.  F,  SionCy  for  the  plaintiff  in  error. 

0.  W.  PurkinSy  for  the  defendant  in  error. 

By  Court,  Hallett,  C.  J.    The  transcript  of  the  record  filed 
In  this  court  contains  informal  memoranda  of  the  proceedings 
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of  the  probate  court  in  the  manner  usually  adopted  hj  juBtioes 
of  the  peace,  together  with  copies  of  papers  filed  in  that  courts 
It  is  not  in  the  form  used  by  courts  of  record,  and  indeed  is 
so  unlike  a  record  that  it  is  difficult  to  apply  that  name  to  it. 
The  statute  gives  to  probate  courts  the  character  of  courts  of 
record,  and  declares  that  they  shall  be  governed  by  the  rules 
of  practice  and  proceeding  prescribed  by  law  for  district 
courts.  In  the  words  of  Mr.  Justice  Blackstone,  '^  a  court  of 
record  is  that  where  the  acts  and  judicial  proceedings  are  en- 
rolled in  parchment  for  a  perpetual  memorial  and  testimony, 
which  rolls  are  called  the  record  of  the  court,  and  are  of  such 
high  and  supereminent  authority  that  their  truth  is  not  to  be 
called  in  question." 

In  these  days  the  parchment  is  discarded,  but  records  stiU 
retain  their  character  as  a  judicial  memorial  of  ''high  and 
supereminent  authority."  The  importance  of  uniformity  and 
perspicuity  in  the  language  of  records  was  early  appreciated, 
and  great  care  was  taken  in  selecting  it.  It  is  to  be  regretted 
that  the  same  care  has  not  always  been  observed,  and  that 
the  familiar  forms  which  have  been  sanctioned  by  long  usage 
should  be  disregarded.  The  law  overlooks  many  mistakes, 
omissions,  and  ambiguities  in  records,  when  they  do  not  af- 
fect the  sense  of  the  matter  recorded,  but  we  are  not  prepared 
to  say  that  the  approved  forms  in  which  the  orders  and  judg- 
ments of  courts  are  usually  entered  may  be  entirely  ignored. 
A  mere  minute  or  memorandum  of  a  proceeding  is  not  a  rec- 
ord: Leveringe  v.  Dayton,  4  Wash.  C.  C.  698. 

And  we  have  nothing  more  than  memoranda  in  this  tran- 
script. For  instance,  the  entry  which  is  said  to  be  a  judgment 
is  as  follows:  '*  Judgment  given  by  default  by  order  of  the 
court";  following  which  is  a  statement  that  the  plaintiff  below 
filed  a  note  of  a  certain  amount. 

There  is  no  statement  that  any  sum  of  money  was  recovered 
by  one  party  from  the  other,  or  that  anything  was  considered 
or  adjudged  by  the  court,  or  indeed,  anything  that  is  essential 
to  a  judgment.  And  yet  it  seems  that  execution  was  issued 
out  of  the  probate  court  against  the  property  of  the  plaintiff 
in  error  to  collect  the  amount  for  which  this  entry  is  supposed 
to  stand  as  a  judgment.  And  here  we  approach  the  considera- 
tion of  the  motion  to  dismiss  the  writ  of  error  for  want  of  a 
sufficient  record.  The  rule  which  limits  the  appellate  juris- 
diction of  this  court  to  cases  in  which  final  judgment  has 
been  rendered  is  supposed  tp^  apply  to  this  case,  inasmuch  as 
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no  judgment  appears  in  the  transcript,  and  yet,  if  we  dismiss 
the  writ,  there  appears  to  be  nothing  to  prevent  the  defendant 
in  error  from  obtaining  another  execution  out  of  the  probate 
court.  In  our  judgment,  the  rule  referred  to  does  not  apply 
to  cases  of  this  kind,  for  the  reason  that  the  court  of  original 
jurisdiction  has  decided  that  final  judgment  has  been  ren- 
dered. It  is  true  that  we  do  not  find  any  such  opinion  in  ex- 
press terms,  but  execution  has  been  awarded  by  that  court, 
which  cannot  be  done  except  upon  final  judgment.  There 
would  be  great  hardship  in  denying  to  one  whose  property 
has  been  taken  in  execution  the  right  to  test  the  validity  of 
the  judgment  upon  which  the  execution  issued.  If  the  judg- 
ment is  defective  or  void,  that  is  the  very  fact  which  he  wishes 
to  establish  in  a  court  of  errors,  in  order  to  prevent  his  adver- 
sary from  selling  his  property  under  it.  There  may  be  error 
in  the  form  or  substance  of  a  judgment  as  well  as  in  the  pro- 
ceedings preliminary  to  the  judgment:  Martin  v.  Bamhardty 
39  111.  12.  The  motion  to  dismiss  must  be  denied;  and  from 
what  we  have  said  of  the  record,  it  will  be  apparent  that  the 
^dgment,  such  as  it  is,  must  be  set  aside,  and  the  cause  re- 
manded, with  directions  to  the  probate  court  to  permit  the 
plaintiff  in  error  to  plead  to  the  action.  Even  if  the  judgment 
was  perfect  in  form,  there  is  no  record  preliminary  to  it  upon 
which  it  could  stand.  In  the  present  condition  of  the  probate 
courts,  we  trust  that  counsel  in  this  and  other  cases  before 
those  courts  will  make  some  effort  to  conform  the  records  to 
the  rules  of  practice  by  which  such  records  are  to  be  tested. 
The  question  respecting  the  right  to  change  of  venue  will 
probably  receive  the  attention  of  the  legislative  assembly  at 
an  early  day,  and  therefore  we  think  it  not  necessary  to  con- 
sider it. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. 

Reversed. 


Ehtbt  ov  JuDonnr,  CKBTAnrrr  Riginxxii  nr:  See  Bameti  ▼.  Cartdh, 
73  Am.  Dec.  255,  and  note. 

Thx  frdtoifal  cabs  is  citxd  in  SHimer  ▼.  Bethoar,  2  CoL  3S7,  to  the 
point  that  under  its  authority  error  wiU  lie  to  review  what  assames  to  itself 
the  force  of  an  adjudication  in  law,  even  though,  upon  the  face  of  the  record, 
it  may  want  the  essentials  of  validity;  and  in  Cornxng  v.  Ryan^  3  Id.  532,  to 
the  point  that  whether  a  decision  of  the  prohate  court  is  to  be  considered  a 
judgment  or  in  the  nature  of  a  judgment  is  to  be  determined  by  looking  to 
the  subject-matter  of  the  decision,  and  to  its  resulting  effeots. 
▲x.  Dec.  Vol.  XCI-45 
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Good  v.  Martin. 

(hcB  Who  Wbxiw  hbi  Kamb  oh  Back  or  Kon  at  Tddi  It  d  Mass  ii 
held  M  a  niAker,  gnantntory  or  indoiier,  acoordiiig  to  the  natave  cf  Hm 

traasaetioii  and  the  nndentaadiiig  of  the  partiet  at  the  time. 

Onx  Who  Wbitm  his  Nams  on  Back  or  Kon  at  Timb  It  is  llAixa 
most  be  ooiuddered  as  a  joint  maker  of  the  note^  if  he  does  ao  as  sme^ 
for  the  maker  and  for  his  accommodation,  to  gire  him  credit  with  tiie 
payee,  or  if  he  participates  in  the  oooflideration  for  which  the  note  is 
given. 

To  Chabos  Onb  Who  Writbs  his  Namb  on  Back  or  Notb  as  ^'a^m^ 
it  must  specifically  appear  that  his  name  was  written  at  the  inoeption  of 
the  note,  before  it  was  deliyered  to  the  payee. 

Qm  wHOfiB  Namb  is  on  Back  or  Notb  is  Prima  Fagib  Indobsbb,  and  if 
the  plaintiff  wonld  charge  him  as  a  maker,  the  harden  of  proof  is  npoa 
him  to  show  that  the  party  to  be  ohaiged  signed  the  note  at  the  time  it 
was  made,  as  surety  for  Uie  maker  and  for  his  accommodation,  or  that 
such  party  participated  in  the  consideration  for  which  the  note  waa 
given. 

Onb  Who  Wbitbs  his  Namb  on  Back  or  Notb,  whilb  in  Maxxh** 
Hands,  may  be  presumed  to  have  done  so,  from  that  act  alene,  with 
intent  to  serve  the  maker  by  becoming  surety  for  him. 

Patbb  of  Notb  is  Competent  Witness,  in  an  action  by  an  indorses 
against  one  whoee  name  is  written  on  the  back  of  the  note^  charging 
him  as  maker. 

Flbadinos  in  Cause  abb  fob  Consideration  or  Parties  and  Coubx; 
and  not  for  the  jury.  It  is  therefore  not  good  practice  to  allow  the  jury 
to  take  the  declaration  to  their  room  when  they  retire  to  oonaider  their 
verdict. 

Action  on  a  promissory  note.  The  facts  are  stated  in  the 
opinion. 

J.  Bright  Smith  and  E,  L,  Smithy  for  the  appellant. 

5.  E.  Brovme^  for  the  appellee. 

By  Court,  Hallett,  C.  J.  The  principal  question  presented 
in  this  record  has  been  the  subject  of  much  judicial  discussion 
in  the  courts  of  this  country,  resulting  in  a  difference  of  opin« 
ion  which  is  exceedingly  perplexing.  All  the  courts  agree 
that  a  liability  is  incurred  by  one  who,  being  a  stranger  to  a 
note,  puts  his  name  upon  the  back  of  it  at  the  time  it  is  made; 
but  whether  he  should  be  regarded  as  maker,  guarantor,  or 
indorser  is  the  point  of  difference:  2  Parsons's  Notes  and 
Bills,  119. 

This  difference  of  opinion  arises  only  in  cases  in  which  the 
parties  have  omitted  to  express  their  contract,  and  have  left  it 
to  the  law  to  imply  a  contract  upon  the  naked  signature  ap* 
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pearing  upon  the  back  of  the  note.  Because  the  signature  is 
ui)on  the  back  of  the  note,  it  is  difficult  to  say  that  the  party 
intended  to  become  a  maker;  and  because  the  signature  was 
put  upon  the  note  at  its  inception,  and  before  it  gained  the  legal 
quality  imparted  to  it  by  delivery,  it  is  difficult  to  say  that  the 
party  intended  to  assume  the  liability  of  indorser  only. 

We  are  glad  to  find  that  we  have  been  relieved  of  the  labor^ 
of  deducing  a  rule  from  the  mass  of  conflicting  authority  upon 
this  point  by  the  court  which  has  revisory  jurisdiction  of  our 
proceedings.  The  case  of  Rey  v.  Simpson,  22  How.  841,  was 
an  action  upon  a  promissory  note  against  three  parties,  two  of 
whom  had  indorsed  the  note  at  its  inception,  and  the  point 
under  consideration  was  fully  presented  and  passed  upon  by 
the  court.  "When  a  promissory  note  made  payable  to  a  par- 
ticular person  or  order,  as  in  this  case,  is  first  indorsed  by  a 
third  person,  such  third  person  is  held  to  be  an  original  prom- 
isor, guarantor,  or  indorser,  according  to  the  nature  of  the 
transaction  and  the  understanding  of  the  parties  at  the  time 
the  transaction  took  place.  If  he  put  his  name  on  the  back  of 
the  note  at  the  time  it  was  made,  as  surety  for  the  maker  and 
for  his  accommodation,  to  give  him  credit  with  the  payee,  or 
if  he  participated  in  the  consideration  for  which  the  note  was 
given,  he  must  be  considered  as  a  joint  maker  of  the  note.  On 
the  other  hand,  if  his  indorsement  is  subsequent  to  the  making 
of  the  note,  and  he  puts  his  name  there  at  the  request  of  the 
maker,  pursuant  to  a  contract  with  the  payee  for  further  in- 
dulgence or  forbearance,  he  can  only  be  held  as  a  guarantor. 
But  if  the  note  was  intended  for  discount,  and  he  put  his 
name  on  the  back  of  it  with  the  understanding  of  all  the  par- 
ties that  his  indorsement  would  be  inoperative  until  it  was 
indorsed  by  the  payee,  he  would  be  liable  then  only  as  a  sec- 
ond indorser  in  the  commercial  sense,  and  as  such  would  be 
clearly  entitled  to  the  privileges  which  belong  to  such  indorsers. 

And  again:  "They  placed  their  names  there  at  the  incep- 
tion of  the  note,  not  as  a  collateral  undertaking,  but  as  joint 
promisors  with  the  maker,  and  are  as  much  affected  by  the 
consideration  paid  by  the  plaintiff,  and  as  clearly  liable  in  the 
character  of  original  promisors,  as  they  would  have  been  if 
they  had  signed  their  names  under  the  name  of  the  other  de- 
fendant upon  the  inside  of  the  instrument." 

This  is,  undoubtedly,  the  law  of  this  territory  and  of  every 
other  territory  of  the  United  States,  notwithstanding  a  dif- 
ferent rule  may  have  been  adopted  in  some  of  the  states. 
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We  learn  from  this  case  that,  in  order  to  charge  one  whose 
name  is  upon  the  back  of  a  note  as  maker,  it  must  appear 
that  the  name  was  placed  upon  the  back  of  the  note  at  its 
inception,  and  that  parol  evidence  is  admissible  for  the  pur- 
pose of  showing  the  circumstances  attending  the  signing. 
Prima  facie,  one  whose  name  is  upon  the  back  of  a  note  is  to 
be  regarded  as  an  indorser,  and  if  the  plaintiff,  in  an  action 
upon  the  note,  would  charge  him  as  maker,  the  burden  of  proof 
is  upon  him  to  show  that  the  party  to  be  charged  signed  his 
name  at  the  time  the  note  was  made,  in  the  language  of  Rey  ▼. 
Simpsouj  supra^  ^'as  surety  for  the  maker  and  for  his  accommo- 
dation, to  give  him  credit  with  the  payee,  or  that  he  partici- 
pated in  the  consideration  for  which  the  note  was  given."  If 
there  is  evidence  of  an  express  agreement  between  the  parties, 
of  course  that  will  control,  but  if  the  plaintiff  relies  upon  the 
mere  act  of  signing  the  note  upon  the  back,  unaccompanied 
by  any  agreement  or  declaration  of  intention,  then  it  becomes 
important  to  know  precisely  when  the  signing  took  place. 

The  authorities  are  explicit  upon  the  point  that  the  signa- 
ture must  be  attached  at  the  time  the  note  is  made  in  order  to 
affect  the  signer  with  the  liability  of  maker,  by  which  we  un- 
derstand that  the  act  must  be  done  while  the  note  is  in  Jier% 
yet  in  the  hands  of  the  maker,  and  before  it  has  come  to  the 
hands  of  the  payee. 

If  one  put  his  name  upon  the  back  of  a  note  while  it  is  in 
the  hands  of  the  maker,  from  this  act  alone  it  may  be  pre- 
sumed that  he  did  so  with  intent  to  save  the  maker  by  be- 
coming surety  for  him;  but  if  he  put  his  name  upon  the  back 
of  the  same  note  after  it  has  passed  into  the  hands  of  the 
payee,  we  cannot  determine  from  this  act  alone  whether  he  in- 
tended to  serve  the  maker  or  the  payee.  Upon  looking  into  the 
evidence  in  this  cause,  we  do  not  find  anything  tending  to  show 
an  express  agreement  on  the  part  of  the  appellant  with  any 
of  the  parties,  nor  does  it  appear  that  he  shared  in  the  consid- 
eration of  the  note.  It  seems  that  the  appellee  relied  upon 
evidence  tending  to  prove  that  appellant  wrote  his  name  upon 
the  back  of  the  note  at  its  inception.  The  only  witness  called 
(Davidson,  the  payee  of  the  note)  testified  that  Cheney  Shep- 
ard,  appellant,  and  himself  were  present  at  the  making  of  the 
note,  and  that  the  names  were  all  on  it,  including,  as  we  un- 
derstand him,  his  own,  at  the  time  he  delivered  it  to  the  ap- 
pellee. We  are  not  informed  whether  the  appellant  signed  his 
name  upon  the  back  of  the  note  before  or  after  it  came  into 
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the  hands  of  Davidson,  the  payee,  and,  as  we  have  seen,  this 
is  material.  All  the  original  parties  to  the  note  were  present 
at  the  making  of  it,  and  for  aught  that  appears,  the  note  may 
have  been  delivered  to  Davidson,  and  accepted  by  him,  before 
tiie  appellant  became  a  party  to  it.  If  such  were  the  fact,  the 
work  of  creation  was  complete  when  it  was  delivered  to  the 
payee,  and  no  one  could  become  a  maker  by  subsequently  in- 
dorsing it  in  blank. 

It  is  true  that  the  witness  testifies  that  he  would  not  deliver 
certain  money  until  the  appellant  had  indorsed  a  pre-existing 
note;  but  who  were  the  parties  to  that  note,  and  whether  the 
note  upon  which  the  action  was  brought  was  given  in  renewal 
of  the  other,  he  does  not  state.  We  do  not  see  that  the  tes- 
timony respecting  the  money  is  connected  with  the  note  here 
in  suit.  It  is  true,  also,  that  he  testifies  that  he  cautioned  the 
appellant  against  putting  his  name  on  the  note,  which  shows 
that  the  appellant  did  not  sign  upon  his  request;  but  he  also 
testifies  that  he  was  but  the  nominal  payee,  his  name  being 
inserted  by  mistake  for  that  of  the  appellee.  If  the  note  was 
in  the  hands  of  Davidson  at  the  time  of  the  indorsement  by 
appellant,  the  latter  may  have  acted  upon  the  request  of  the 
appellee,  or  he  may  reasonably  have  believed  that  he  was  to 
stand  between  the  payee  and  the  appellee  as  second  indorser. 
But  if  he  signed  after  the  note  was  delivered  to  Davidson,  a 
better  reason  for  withholding  found  him  the  character  o£ 
maker  is  found  in  the  fact  that  at  the  time  he  signed,  the  con- 
tract was  fully  completed,  and  it  cannot  be  said  that  he  par*- 
ticipated  in  making  it,  or  that  the  act  of  signing  stands  upon^ 
the  consideration  of  the  note.  We  hold  that,  in  order  to 
charge  the  appellant  as  maker  of  the  note,  it  was  necessary  to 
show  specifically  that  he  put  his  name  upon  the  back  before 
it  was  delivered  to  the  payee;  and  if  this  appear  to  be  a  rigid 
application  of  the  rules  laid  down  in  Rey  v.  Simpson,  supra^, 
we  say,  as  was  said  in  Clapp  v.  Rice^  13  Gray,  403  [74  Am^ 
Dec.  639],  that  the  doctrine  which  holds  a  party  who  has  put 
his  name  upon  the  back  of  a  note  liable  as  maker  is  some- 
what anomalous,  and  is  not  to  be  extended  beyond  adjudged 
cases. 

The  counsel  for  appellant  insists  that  in  testifying  that  he 
had  no  interest  in  the  note,  and  that  his  name  was  inserted 
as  payee  by  mistake,  Davidson  negatived  the  condition  pre* 
scribed  in  the  rule  given  by  the  supreme  court,  to  the  effect 
that  appellant  must  have  signed  for  the  purpose  of  giving  the 
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makers,  Cheney  and  Shepard,  credit  with  the  payeOy  DaTid- 
Bon.  As  to  this,  it  is  to  be  observed  that  the  language  of  the 
supreme  court  is  used  for  the  purpose  of  indicating  the  pos- 
sible motives  which  may  have  operated  upon  the  mind  of  the 
party  at  the  time  he  put  his  signature  upon  the  back  of  the 
note,  and  is  a  statement  of  the  presumption  of  the  law  rather 
than  the  subject  of  proof.  If  one  put  bis  name  on  the  back 
of  a  note  at  the  time  it  is  made,  and  make  no  statement  of  his 
intention  in  so  doing,  he  is  presumed  to  have  done  so  as  the 
surety  of  the  maker,  and  for  his  accommodation,  and  to  give 
his  credit  with  the  payee.  If  it  be  said  that  this  presumption 
is  rebutted  by  the  testimony  of  Davidson,  it  may  be  answered 
that  his  name  was  inserted  as  payee  by  mistake,  the  party 
who  was  beneficially  interested  being  tiie  appellee.  If  the 
appellant  signed  for  the  purpose  of  giving  Cheney  and  Shep- 
ard  credit  with  the  appellee,  and  his  name  was  omitted  from 
the  note  by  mistake,  Davidson's  being  inserted  in  its  stead,  it 
will  not  be  contended  that  the  want  of  interest  on  the  part  of 
the  latter  would  relieve  the  appellant  of  liability.  Objection 
was  made  to  the  competency  of  Davidson  as  a  witness,  upon 
the  ground  that  he  as  first  indorser  was  liable  to  appellant  aa 
second  indorser.  As  a  recovery  must  be  had  against  appel- 
lant as  maker  of  the  note,  if  at  all,  in  this  action,  we  fail  to 
perceive  the  force  of  the  objection.  Upon  the  point  that  the 
jury  were  allowed  to  take  the  declaration  with  them  to  their 
jury-room,  we  think  it  necessary  at  this  time  only  to  say  that 
it  is  a  practice  not  to  be  sanctioned.  The  pleadings  in  a 
cause  are  for  the  consideration  of  the  parties  and  the  courts 
and  not  for  the  jury.  The  court  below  should  have  granted 
a  new  trial,  because  of  the  insufficiency  of  the  evidence  to 
charge  the  appellant  as  maker  of  the  note;  and  for  this  caoee 
the  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 
Reversed. 


Xbb  FBXHOEPAL  oin  WA8ikyriBMSDm(3boc(T.  iTartiiiyOSU.  S.90L  Italn 
•gain  appeared  before  the  sapreme  oourt  of  Colorado  in  Oood  t.  Martm^  1 
Col.  406;  2  Id.  218;  2  Id.  292. 

LxAfiiLrrr  or  Om  Who  Inbossis  PBownoKT  Kois  bbiobs  Dbuvbbt 
TO  Patxb:  See  Siggs  v.  WcUdo,  56  Am.  Deo.  856,  and  note  colleoting  and 
digesting  prior  eaaee  in  thia  aeriea;  OarrvU  ▼.  WM,  56  Id.  481;  Ltwk  t.  ifor- 
wy,  59  Id.  286;  Cook  ▼.  Southwkk,  60  Id.  181;  CkOdt  v.  Wyman,  69  Id.  Ill; 
Wright  v.  Morm,  69  lA.  291;  Bario  v.  Sekmeek,  70  Id.  145;  Qum  ▼.  Stem, 
71  Id.  204;  JBaseao  Co  v,  BdmamtU,  71  Id.  758;  McChmb  t.  Tkompmrn,  72  Id. 
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84;  Vare  y.  Huni,  74  Id.  268;  Bigehw  v.  CoUon,  74  Id.  633;  Ok^  v.  Rice, 
74  Id.  639;  Moore  ▼.  Onm,  75  Id.  326,  and  note;  Van  Daren  t.  TJader,  90 
Id.  498.  If  a  promiBsory  note  is  indorsed  by  a  third  person  before  delivery 
to  the  payee^  saeh  third  person  is  held  to  be  an  original  promisor,  guarantor, 
«r  indorser,  aooording  to  the  nature  of  the  transaction  and  the  understand- 
ing of  the  parties  at  the  time:  Kiakadden  y.  AUen^  7  CoL  208.  If  he  pats 
his  name  on  the  back  of  the  note  at  the  time  it  is  made  as  surety  for  the 
maker,  and  for  his  accommodation,  to  give  him  credit  with  the  payee,  or  if 
he  partidpatea  in  the  consideration  for  which  the  note  is  given,  he  must  be 
•onsidered  as  a  joint  maker  of  the  note:  Id.;  and  under  such  circnmstancei^ 
Im  will  he  held  liable  as  a  maker  if  there  is  nothing  to  show  with  what  in- 
tention he  placed  his  name  on  the  back  of  the  note:  Chod  v.  Martin,  2  CoL 
S18;  S.  0.,  95  U.  S.  90;  but  to  charge  one  who  writes  his  name  on  the  back 
•f  a  note  as  maker,  it  is  necessary  to  show  specifically  that  he  wrote  his 
mame  before  the  note  was  delivered  to  the  payee:  Btii  t.  Hoppie^  3  CoL  139. 
The  prineipal  oaae  la  affinnsd  on  the  foregoing  points. 


Smith  v.  Salomon. 

11  COLOBADO,  178.J 

KiOBT  or  SiTBTZVOR  TO  SiTS  Aloki,  without  joining  the  representative  oi 

the  deceased,  is  not  limited  to  cases  of  partnership. 
DuLum  AooRUiHo  to  FLAiMTinr  in  hib  Own  Riobt  mat  u  Joihsd 

with  demands  accruing  to  him  as  survivor. 
ItacuiutXB  TO  Whols  Dbclaratiok  MC78T  BX  Oykbbulid  if  there  be  ona 

good  county  whether  the  demurrer  be  general  or  speoiaL 

Ebbob  to  the  probate  court.    The  opinion  states  the  facts. 

8.  E,  Brovme^  Alfred  Sayre^  and  E.  L.  Smithy  for  the  plain- 
tiff in  error. 

Charles  and  Elberty  for  the  defendant  in  error. 

By  Court,  Hallett,  C.  J.  In  three  counts  of  his  declara- 
tion the  plaintiff  in  error  set  out  causes  of  action  which  ac- 
crued to  himself  and  Crocker  in  the  lifetime  of  Crocker,  and 
in  three  other  counts  he  set  out  causes  of  action  which  accrued 
to  himself  only.  Counsel  for  defendant  in  error  admit  that 
this  was  no  misjoinder,  but  say  that  according  to  JeU  v.  Doug* 
laSj  4  Barn.  &  Aid.  874,  the  plaintiff  should  have  shown  him- 
self to  be  the  surviving  partner  of  Crocker.  The  rule  that  a 
surviving  partner  shall  declare  himself  to  be  such,  in  an  action 
upon  a  demand  due  the  partnership,  appears  to  be  well  estab- 
lished; but  it  is  to  be  observed  that  the  right  of  a  survivor  to 
sue  alone,  without  joining  the  representative  of  the  deceased, 
is  not  limited  to  cases  of  partnership. 

^When  one  or  more  of  several  obligees,  covenantees,  part- 
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ners,  or  others  haying  a  joint  legal  interest  in  the  contract 
dies,  the  action  must  be  brought  in  the  name  of  the  suryivor'': 
1  Chit.  PI.  19. 

If  the  plaintiff  and  Crocker,  although  not  partners,  were 
jointly  interested  in  the  sum  to  be  recoyered,  the  plaintiff  may 
maintain  his  action  for  this  and  other  demands  accruing  to 
himself  alone:  Vandenheuvd  y.  Storrs,  3  Coan.  203;  Slipper 
y.  StidsUme,  5  Term  Rep.  493. 

Again,  the  counts  upon  indebtedness  due  the  plaintiff  alone 
were  certainly  good,  and  as  the  demurrer  was  to  the  whole 
declaration,  it  should  haye  been  oyerruled  for  that  reason. 
Whether  a  demurrer  is  general  or  special,  if  it  go  to  the  whole 
declaration  and  there  be  one  good  count,  it  must  be  oyerruled: 
1  Chit.  PI.  664. 

The  judgment  of  the  probate  court  is  reyersed,  and  the  oauao 
is  remanded  fi>r  further  proceedings. 

Reyersed. 


CASES 

XH  THE 

8UPEEME  CJOURT  OF  ERROES 

or 

CONNECTICUT. 


HOTOHKISS   V.   BaBNECL 

184  CovMBCncirr,  27.) 

LsRKft  aw  Grzdit  xh  TmuM  Words  is  Covmraixa  OvAmiinT:  "Yoa 
cui  M  Mr.  J.  L.  Day  have  what  goods  he  calls  for,  and  I  will  tee  thai 
the  MOM  are  Mttled  for." 

OOHT&AOT    or    SUBXTT    MUST  U  CONSTEUXD  AOOOBDINO  TO  iRTBfT  of  the 

parties;  and  the  question  is.  What  is  the  fair  import  of  the  language  of 
the  gnaranty? 

Whirs  thxrb  is  Latxnt  Ambiguitt  ih  CoNTRAcr  or  Guarantt,  arising 
from  the  fact  that  the  langnage  used  is  capable  of  either  of  two  construe- 
tioDs,  extrinsic  circumstances  may  be  shown  in  order  to  aaoeriain  which 
construction  the  parties  intended  the  instrument  to  have. 

Wbxrb  Contract  or  GuARAinT  was  Madb  whils  Act  pROBiBTnvo 
Sali  or  IifTOXiGATiNQ  LiQUORS,  and  making  void  all  contracts  for  pay- 
ment for  liquors  sold,  was  in  force,  but  such  contracts  are  validated  by 
subsequent  legislation,  the  contract  of  guaranty  will  be  binding  although 
the  goods  purchased  were  spirituous  liquors. 

OvARAUTT  IS  KOT  DISCHARGED  BT  Givufo  or  NoTR  by  the  purchaser  of 
the  goods  sold  for  the  price  thereof,  where,  after  failure  of  the  maker  to 
pay  the  note,  the  guarantor  expressly  promised  to  pay  ti. 

AsBUiipgiT  on  a  guaranty.    The  fieicts  appear  from  the  opin- 
ion. 

JBrofwon  and  B.  Sioddardj  in  support  of  the  motion. 
Beach  and  J.  L.  Platty  contra. 

By  Court,  Park,  J.    This  suit  is  based  upon  the  following 
letter  of  credit  addressed  by  the  defendant  to  the  plaintiff: — 

"  Pair  Haven,  January  2, 1858. 
"  Mr.  a.  p.  Hotchkiss, — Sir:  You  can  let  Mr.  J.  L.  Day 
haye  what  goods  he  calls  for,  and  I  will  see  that  the  same  are 
settled  for.  Yours  truly,  H.  8.  Babhss.^ 
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The  first  question  in  controversy  between  the  parties  isy 
whether  this  instrument  is  a  continuing  guaranty,  or  whether 
it  applies  only  to  the  first  item  in  the  plaintiff's  bill. 

The  books  are  full  of  reported  cases  upon  the  subject  of 
<;omraercial  guaranties.  The  decisions  are  not  uniform  in  the 
<;onclu6ions  arrived  at,  from  the  fact  that  no  two  cases  can  be 
found  precisely  alike,  and  different  courts  have  adopted  differ* 
ent  rules  of  construction.  In  some  of  them,  a  rigid  rule  has 
been  applied  to  the  guarantors,  while  in  others  a  construction 
has  been  given  most  favorable  to  them.  It  was  well  said  by 
Parke,  J.,  in  the  case  of  Hargreave  v.  Smeel  6  Bing.  244,  ^'that 
all  these  cases  must  be  decided  each  on  its  own  ground,  and 
therefore  it  is  useless  to  refer  to  the  decisions  except  for  any 
principle  which  may  be  incidentally  laid  down  in  them."  lii 
relation  to  the  rule  that  should  govern  courts  in  construing 
'Contracts  of  this  description,  the  weight  of  authority,  gathered 
from  all  the  cases  ui)on  this  subject,  is  in  conformity  to  the  rule 
of  construction  adopted  by  our  own  court, — that  the  contract 
of  a  surety  must  be  construed  according  to  the  intent  of  the 
parties.  In  the  case  of  HaU  v.  Rand,  8  Conn.  560,  Hosmer, 
C  J.,  says:  ''The  real  inquiry  is.  What  was  the  intention  of 
ihe  defendant?  and  to  ascertain  this,  his  words  must  be  taken 
in  their  plain,  popular,  and  obvious  sense.  That  is  the  true 
meaning  of  the  contract  which  readily  presents  itself  to  a  plain 
man  of  common  understanding  on  reading  it  attentively  and 
impartially,  and  not  that  which  is  elaborated  with  effort"  In 
ihe  case  of  Lewis  v.  Dwight,  10  Id.  100,  Williams,  C.  J.,  says: 
'The  contract  of  a  surety  must,  like  all  contracts,  be  construed 
according  to  the  intent,  and  the  question  is.  What  is  the  fair 
import  of  the  language  of  the  guaranty?"  In  the  case  of 
White  V.  Reed,  15  Id.  457,  Hinman,  J.,  adopts  the  same  role  of 
construction.  This  rule  may  also  be  found  in  Hargreave  v. 
Smeey  supra;  Lee  v.  Dick,  10  Pet.  482;  and  2  Kent's  Com.  557. 

Applying  this  rule  to  the  case  in  question,  would  the  Cur 
import  of  the  language  used  in  this  guaranty  be  satisfied  by 
the  purchase  of  a  few  articles  of  merchandise  at  one  time? 
Suppose  Day  had  casually  passed  the  store  of  the  plaintiff 
immediately  after  the  guaranty  had  been  given,  and  recollect- 
ing that  he  needed  an  article  for  a  particular  purpose,  an  arti- 
cle not  usually  kept  by  druggists  of  a  limited  business,  had 
procured  it, — would  the  liability  of  the  defendant  be  exhausted 
by  the  purchase  of  the  article? 

The  language  of  the  guaranty  is,  '*  You  can  let  Day  have 
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what  goods  he  calls  for."  There  is  no  limitation  of  the  quantity 
or  kind  of  goods  that  he  may  purchase.  There  is  no  limitation 
of  the  amount  in  value  that  the  plaintiff  may  sell.  The  lan- 
guage is  general, — "what  goods  he  calls  for."  The  guaranty 
ehows  that  the  defendant  was  willing  to  trust  Day  to  any 
amount,  or  else  some  limitation  would  have  been  made  in  the 
amount  he  might  purchase.  Even  the  defendant's  construc- 
tion placed  it  in  the  power  of  Day  to  ruin  the  defendant  in  a 
single  transaction.  Now,  it  is  unreasonable  to  suppose  that 
the  defendant  intended  to  limit  Day  to  a  single  purchase  of 
goods  under  such  circumstances.  Had  he  intended  to  limit 
his  authority,  we  should  look  for  a  limitation  in  the  amount 
rather  than  in  the  number  of  sales. 

We  are  therefore  inclined  to  think  that  a  fair  constructioo 
of  this  guaranty  shows  it  to  be  a  continuing  one.  But  if  wa 
are  wrong  in  this,  the  only  other  result  to  which  the  case  tends 
is  equally  unfavorable  to  the  defendant.  It  must  be  conceded 
that  the  language  of  this  guaranty  accords  as  well  with  salei 
made  from  time  to  time  as  it  does  with  the  first  purchase  of 
goods.  Now,  if  it  is  capable  of  either  constructi^, — and  both 
are  in  harmony  with  the  language  used, — then  the  guaranty 
possesses  a  latent  ambiguity;  and  where  that  is  the  case,  the 
extrinsio  circumstances  may  alw&ys  be  shown  in  order  to  bb^ 
certain  which  construction  the  parties  intended  the  instrument 
to  have:  Brown  v.  BrowUy  4  Conn.  269;  Lvmb  v.  Flagg^  4  Id* 
581;  Strong  v.  Benedict ^  5  Id.  210;  Brown  v.  Slater,  16  Id.  199 
[41  Am.  Dec.  186];  Baldtrin  v.  Carter,  17  Id.  201  [42  Am. 
Dec.  735];  Peiach  v.  Dickson,  1  Mason,  9;  King  v.  InhdbitanU 
of  Laindon,  8  Term  Rep.  379;  Ely  v.  Adams,  19  Johns.  318; 
Bailey  v.  Larchar,  5  R.  I.  530;  1  Greenl.  Ev.,  sec.  288;  1  Swift't 
Digest,  182. 

Should  we  consider  the  guaranty  aided  by  these  circum- 
Jstances,  we  can  have  no  doubt  that  the  parties  intended  the 
guaranty  to  be  a  continuing  one. 

The  plaintiff  was  a  merchant  engaged  in  the  wholesale  gnh- 
eery  business  in  the  city  of  New  Haven,  and  Day  was  a  drug- 
gist in  the  village  of  Fair  Haven.  The  goods  purchased  were 
adapted  to  the  line  of  business  Day  was  pursuing.  The  de- 
fendant was  frequently  in  the  plaintiff's  store  during  all  the 
time  the  goods  were  being  delivered,  and  had  knowledge  of 
the  kind  of  goods  purchased,  and  the  amount  thereof,  together 
with  the  fact  that  they  were  furnished  upon  the  credit  of  hia 
guaranty.    He  made  no  complaint  at  any  time,  and  after  Um 
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indebtedDess  had  fully  accrued,  promised  to  pay  the  amount 
on  three  different  occasions. 

It  is  difficult  to  see  what  could  more  satisfactorily  show  the 
construction  the  parties  put  upon  the  guaranty.  The  plaintiff 
sold  the  goods  upon  the  credit  of  the  guaranty.  This  shows 
in  what  sense  he  understood  the  contract.  The  defendant  knew 
of  the  purchases,  and  made  no  complaint,  and  afterwards  re- 
peatedly promised  to  pay  the  amount.  This  shows  that  he 
regarded  the  guaranty  as  a  continuing  one. 

Both  parties  then  understood  the  contract  in  the  same  flense, 
and  such  must  be  its  construction. 

The  defendant  further  claims  that  most  of  the  goods  pur- 
chased by  Day  were  spirituous  and  intoxicating  liquors;  that 
they  were  sold  contrary  to  the  provisions  of  the  statute  law  of 
the  state  for  the  suppression  of  intemperance;  and  that  al- 
though the  legislature  in  1861  repealed  the  sections  of  the  act 
making  void  all  sales  of  such  liquors,  and  in  1868  passed  an 
act  legalizing  all  such  sales  that  had  been  or  should  thereafter 
be  made,  still  the  act  does  not  reach  or  affect  in  any  way  the 
contract  of  guaranty.  The  claim  is,  that  the  contract  should 
be  construed  as  extending  only  to  such  sales  as  the  plaintiff 
might  lawfully  make.  The  plaintiff  could  not  lawfully  sell 
spirituous  and  intoxicating  liquors,  therefore  such  sales  were 
never  guaranteed  by  the  defendant,  and  consequently  the  act 
legalizing  the  sales  would  not  extend  the  guaranty  to  trans- 
actions not  embraced  by  it  originally. 

This  is  an  ingenious  argument,  but  there  is  fallacy  in  the 
premises  it  assumes.  It  assumes  that  the  contract  should  be 
construed  as  though  it  read,  You  can  let  Day  have  what  goods 
he  calls  for,  except  spirituous  and  intoxicating  liquors.  If 
such  had  been  the  language  of  the  guaranty,  or  if  such  should 
be  its  interpretation,  then  in  either  case  ike  claim  of  the  de- 
fendant would  be  sound.  •  No  doubt  the  law  presumes  every 
man  to  act  in  accordance  with  law  till  the  contrary  appears, 
and  his  contracts  should  be  construed  upon  that  presumption 
in  ordinary  cases.  But  such  presumptions  of  law  must  give 
way  to  proof  of  a  contrary  character.  What  would  the  defend- 
ant say  if  the  language  of  the  guaranty  was,  You  can  let  Day 
have  what  goods  he  calls  for,  including  spirituous  and  intoxi- 
cating liquors?  Then,  no  doubt,  the  act  validating  the  sale 
would  validate  the  contract 

Now,  under  the  circumstances  of  the  case,  the  guaranty 
must  be  construed  as  including  originally  spirituous  aud  in- 


Feb.  1867.]  Hotchkisb  v.  Barnes.  717 

toxicating  liquors.  The  plaintiff  so  understood  it,  from  the 
fact  that  he  sold  them  upon  the  credit  of  the  guaranty.  The 
defendant  so  regarded  it,  from  the  fact  that  he  knew  when  the 
Bales  were  made  that  the  goods  were  spirituous  and  intoxicat- 
ing liquors,  and  were  sold  upon  his  credit.  He  made  no  com- 
plaint at  the  time,  and  afterwards  promised  again  and  again 
to  pay  the  amount.  It  is  clear  that  he  intended  originally 
that  the  guaranty  should  extend  to  the  sale  of  such  liquors. 
There  is  nothing  in  the  language  of  the  guaranty  that  excludes 
them.  It  applies  as  much  to  liquors  of  this  description  as  it 
does  to  goods  that  could  be  lawfully  sold. 

The  act  of  1863  provides  '^  that  nothing  contained  in  the 
act  entitled  'An  act  for  the  suppression  of  intemperance,' 
passed  May  session,  1854,  shall  impair  in  any  way  the  valid- 
ity of  any  contract  already  made,  or  which  shall  hereafter  be 
made;  nor  shall  said  act  render  such  contracts  illegal":  Pub- 
lic Acts  1863,  p.  16. 

This  act  is  as  extensive  to  restore  legality  to.  contracts  as 
the  act  of  1854  was  to  render  them  illegal;  and  it  applies  as 
much  to  this  guaranty,  which  was  void  by  the  statute  of  1854, 
as  it  does  to  the  contract  of  sale  by  the  plaintiff  to  Day.  If 
the  one  was  legalized,  so,  also,  was  the  other. 

It  is  said  by  the  defendant  that  the  revised  statutes  of  1866 
80  changed  the  act  of  1863  that  it  no  longer  has  a  retroactive 
effect.  But  the  statute  of  1863  legalized  the  guaranty  as  soon 
as  it  was  passed,  and  the  revised  statutes  found  it  a  valid  con- 
tract, consequently,  no  matter  whether  the  act  in  its  present 
form  is  retrospective  or  not. 

The  defendant  further  claims  that  the  note  given  by  Day 
discharged  the  guaranty.  It  may  well  be  questioned  whether 
this  defense  is  admissible  under  the  pleadings  in  the  case; 
but  if  it  can  be  made,  it  is  clear,  from  the  facts  found  by  the 
court,  that  the  defendant  waived  all  objection  to  the  change 
made  by  giving  the  note.  He  had  full  knowledge  of  the  deal- 
ings of  the  parties  during  all  the  time  that  the  goods  were  de- 
livered, and  afterwards,  on  three  different  occasions,  promised 
to  pay  the  note  when  presented  to  him. 

There  is  no  error  in  the  judgment  complained  of,  and  no 
ground  for  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 

CosTunmna  Guabanty,  What  is  axv  What  is  not:  SaeG^oniT.  Sttwem^ 
S6  Am.  Dec.  52,  note  63,  where  other  caeee  are  ooUeeted. 
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Allioatiok  ot  Dott,  without  Stating  Facts  which  ndae  the  duty,  b 
insnfficient)  and  if  the  facts  stated  do  not  raise  the  dnty  alleged,  the 
allegation  of  duty  is  immaterial. 

Objsot  Susfknded  oykr  Highway  Entibxlt  out  or  Wat  or  Tray- 
ELEBS,  yet  dangerons  to  them  by  reason  of  its  being  insecorely  fastened, 
does  not  render  such  way  defectiYe  within  the  meaning  of  the  Conneeti-. 
cut  statnte  "  oonoeming  highways  and  bridges  ";  and  a  city  is  not  liable 
for  an  injury  caused  by  such  object  under  the  duty  imposed  upon  it  to 
keep  the  street  "  in  good  and  sufficient  repair." 

Airr  Object  in,  upon,  ob  near  Trayelbb  Path  or  Hiqhwat,  Which 
Kecsssabilt  Obstbucts  or  hinders  one  in  the  use  of  such  highway  for 
the  purpose  of  traYeling  thereon,  or  which,  from  its  nature  or  position, 
is  likely  to  produce  that  result,  will  generally  constitute  a  defect  in  the 
highway.  But  those  objects  which  hsYe  no  necessary  connection  with 
the  road-bed  or  the  public  traYcl  thereon,  and  which  may  expose  a  penoa 
to  danger,  not  as  a  traYeler,  but  independent  of  the  highway,  do  not 
ordinarily  render  the  road  defectiYe. 


Action  on  the  etatute  ''concerning  highways  and  bridges," 
brought  by  the  plaintiff,  as  administratrix  of  James  Hewison, 
deceased.  The  declaration  alleged  that  while  the  said  James 
llewison  was  walking  along  the  street  of  the  city,  a  heavy 
iron  weight,  attached  to  a  large  piece  of  cloth  which  was  sus- 
pended across  the  street,  fell  by  reason  of  its  being  insecurely 
fastened,  striking  him  on  the  head  and  breaking  his  skull,  in 
consequence  of  which  he  afterwards  died.  The  defendants  de- 
murred to  the  declaration,  and  the  case  was  reserved  on  the 
demurrer.    Other  facts  appear  from  the  opinion. 

(?•  R.  IngersoU  and  Watrous^  in  support  of  the  demurrer. 

Bearddeyy  contra. 

By  Court,  Cabpemter,  J.  The  law  is  well  settled  that  as 
allegation  of  duty  without  stating  the  facts  which  raise  the 
duty  is  insufficient.  It  is  equally  true  that  if  the  facts  stated 
do  not  raise  the  duty  alleged,  the  allegation  of  duty  is  imma- 
terial: Priestly  v.  Fowler y  3  Mees.  &  W.  1;  Seymour  v.  Mad* 
doxj  6  Eng.  L.  &  Eq.  265;  Hay  den  v.  SmUhtfiUe  Mfg.  Co.,  29 
Conn.  548. 

In  this  case,  the  duty  alleged  has  reference  solely  to  the  re- 
moval of  the  obstruction  or  nuisance  which  caused  the  injury; 
and  the  character  and  situation  of  the  nuisance  are  particu- 
larly described  in  the  declaration.  This  duty  is  further  lim- 
ited in  the  declaration,  as  arising  from  the  general  statute 
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concerning  highways  and  bridges.  The  declaration  containa- 
but  one  count,  and  that  is  founded  upon  the  statute.  We  have 
no  occasion  therefore  to  inquire  whether  the  city  charter  im* 
poses  upon  the  defendant  the  duty  contended  for  by  the  plain* 
tiff.  If  the  statute  in  question  imposes  no  such  duty,  it  i» 
manifest  that  the  declaration  is  insufficient. 

The  first  section,  page  492,  makes  it  the  duty  of  towns  to 
"  make,  build,  and  keep  in  good  and  sufficient  repair  all  the 
necessary  highways  and  bridges  within  the  limits  of  such 
towns."  The  sixth  section  is  designed  to  enforce  this  duty,, 
and  is  as  follows:  "  If  any  person  shall  loose  a  limb,  break  a 
bone,  or  receive  any  bruise  or  bodily  injury  by  means  of  any^ 
defective  bridge  or  road,  the  town,  person,  persons,  or  corpora* 
tion  which  ought  to  keep  such  road  or  bridge  in  repair  shall 
pay  to  the  person  so  hurt  or  wounded  just  damages." 

The  duty  of  keeping  this  highway  in  repair,  prior  to  1862,. 
rested  upon  the  town  of  New  Haven;  but  the  legislature  of 
that  year  transferred  this  duty,  and  consequently  the  liability, 
from  the  town  to  the  city.  The  duty  of  the  city  since  that 
time  in  no  respect  differs  from  the  duty  of  the  town  before. 
The  statute  must  have  the  same  construction,  whether  appli* 
cable  to  a  town  or  city;  so  that  the  broad  question  is  here^ 
presented,  whether  an  object  suspended  over  the  highway,  en* 
tirely  out  of  the  way  of  travelers,  yet  dangerous  to  them  by 
reason  of  its  being  insecurely  fastened,  renders  such  way  de- 
fective. This  precise  question  was  involved  in  the  discussion 
of  the  case  oi  Jcmes  v.  City  of  New  Haven^  34  Conn.  1;  but  a 
decision  of  it  being  unnecessary  to  a  disposition  of  that  case, 
it  was  left  undetermined.  In  that  case,  it  was  not  seriously^ 
contended  that  no  duty  rested  upon  the  defendant  in  respect 
to  the  matter  which  caused  the  injury;  but  it  was  strenuously^ 
urged  that,  inasmuch  as  the  duty  was  a  corporate  one  for  pub* 
lie  purposes,  the  defendant  was  not  liable  for  a  breach  of  the^ 
duty  unless  expressly  made  so  by  statute.  The  principal 
question  there  was,  whether  liability  attached  to  a  breach  of 
duty.  We  held  that  it  did.  The  question  here  is,  whether 
any  duty  rested  upon  the  defendant.  There  is  a  further  dis* 
tinction  between  that  case  and  this,  in  respect  to  the  liability^ 
if  it  be  conceded  in  this  case  that  the  defendant  has  been 
guilty  of  any  breach  of  duty.  In  that  case,  we  held  the  de- 
fendant liable,  not  under  the  general  statute,  upon  which  thi» 
suit  is  brought,  and  which  imposes  duties  upon  towns  without 
their  consent,  but  under  the  city  charter,  by  accepting  which 
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the  defendant,  for  a  consideration,  voluntarily  entered  into  a 
contract  with  the  public  to  discharge  the  duty  in  queetion. 
This  distinction  is  an  important  one,  as  will  be  seen  by  a  refer- 
ence to  the  opinion  in  that  case.  But  the  questicm  now  before 
the  court  is  one  of  duty,  and  not  of  liability  for  a  breach  of 
duty. 

The  decision  of  this  case  must  obviously  depend  upon  the 
tx>nstruction  to  be  given  to  the  statute  upon  which  it  is  brought 

It  must  be  borne  in  mind  that  while  every  defect  in  a  high* 
way  which  obstructs,  hinders,  or  endangers  travelers  thereon 
is  a  nuisance,  yet  it  is  not  every  nuisance  which  obstructs, 
hinders,  or  endangers  travelers  upon  a  highway  that  consti- 
tutes a  defect  of  the  highway  within  the  meaning  of  this  act 
In  Hiocon  v.  City  of  Lotoelly  13  Gray,  59,  the  court  say:  "  The 
traveler  may  be  subjected  to  inconvenience  and  hazard-  from 
various  sources,  none  of  which  would  constitute  a  'defector 
want  of  repair '  in  the  way  for  which  the  town  would  be  re- 
sponsible. He  might  be  annoyed  by  the  action  of  the  ele- 
ments, by  a  hail-storm,  by  a  drenching  rain,  by  piercing 
sleet,  by  a  cutting  and  icy  wind,  against  which,  however  long 
continued,  a  town  would  be  under  no  obligation  to  furnish  him 
protection.  He  might  be  obstructed  by  a  concourse  of  people, 
by  a  crowd  of  carriages;  his  horses  might  be  frightened  by 
the  discharge  of  guns,  the  explosion  of  fire-works,  by  military 
music,  by  the  presence  of  wild  animals;  his  health  might  be 
endangered  by  pestilential  vapors,  or  by  the  contagion  of  dis- 
ease; and  these  sources  of  discomfort  and  danger  might  be 
found  within  the  limits  of  the  highway,  and  continue  for  more 
than  twenty-four  hours,  and  yet  that  highway  not  be,  in  any 
legal  sense,  defective  or  out  of  repair.  It  is  obvious  that  thers 
may  be  nuisances  upon  traveled  ways  for  which  there  is  no 
remedy  against  the  town  which  is  bound  by  law  to  construct 
and  maintain  the  way.  If  the  owner  of  a  distillery,  for  ex- 
ample, or  of  a  manufactory  adjoining  the  street  of  a  city, 
should  discharge  continuously  from  a  pipe  or  orifice  opening 
toward  the  street  a  quantity  of  steam  or  hot  water,  to  the  nui- 
sance and  injury  of  passers-by,  they  must  certainly  seek  re- 
dress in  some  other  mode  than  by  an  action  for  a  defective 
way.  If  the  walls  of  a  house  adjoining  a  street  in  a  city  were 
erected  in  so  insecure  a  manner  as  to  be  liable  to  fall  upon 
persons  passing  by,  or  if  the  eaves-trough  or  water-conductor 
was  so  arranged  as  to  throw  a  stream  from  the  roof  upon  the 
-sidewalk,  there  being  in  either  case  no  structure  erected 
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within  or  above  the  traveled  way,  it  would  not  constitute  a 
"defect  in  the  way." 

A  water-wheel  may  be  a  nuisance  that  will  render  the  owner 
liable  civilly  to  a  person  who  sustains  an  injury  thereby:  House 
V.  Metcalfy  27  Conn.  631.  So  also  spring-guns,  set  outside  the 
limits  of  the  highway,  which  endanger  passers-by,  are  a  nui- 
sance, and  the  person  setting  them  may  be  indicted,  and 
would  be  liable  to  an  action  at  the  suit  of  a  party  injured: 
State  V.  Moore,  31  Id.  479.  Other  instances  might  be  given, 
but  it  is  unnecessary.  In  any  of  these  cases,  it  would  be  a 
novel  doctrine  to  hold  that  a  highway  surveyor  would  have  a 
right,  by  virtue  of  his  ofiQce,  to  interfere  and  abate  or  remove 
the  nuisance. 

But  other  nuisances  exist  concerning  which  there  is  more 
•doubt,  and  to  them  we  will  now  turn  our  attention. 

The  plaintiff  claims  that  it  was  the  duty  of  the  city  to  keep 
the  highway  free  from  nuisances,  either  upon  or  over  it,  which 
would  render  it  unsafe  or  inconvenient  for  public  travel.  The 
defendant  claims  that  a  road  can  only  be  rendered  defective 
by  something  in  or  upon  the  road-bed  itself.  We  think  the 
plaintiff's  claim  is  too  broad.  We  are  not  prepared  to  estab- 
lish the  doctrine  that  ever3rthing  which  renders  the  highway 
iipsafe  makes  it  defective  within  the  meaning  of  this  act. 
Such  a  construction  would  impose  heavy  and  unnecessary 
burdens  upon  towns.  It  would  in  effect  make  them  insurers, 
for  the  time  being,  of  the  safety  of  travelers  upon  the  high- 
way,— a  liability  to  which  the  legislature  never  intended  to 
subject  them.  If  they  had  so  intended,  it  must  be  presumed 
that  they  would  have  expressed  such  intention  in  clear  and 
unmistakable  language.  They  have  not  only  failed  to  do 
this,  but  the  language  used,  taken  in  connection  with  other 
parts  of  the  statute,  shows  that  such  was  not  their  intention. 

It  seems  to  have  been  a  matter  of  doubt  whether  a  bridge, 
or  a  part  of  the  highway  raised  above  the  adjoining  ground, 
although  dangerous,  was  defective;  and  hence  a  railing  was 
•expressly  required  at  such  places,  for  the  purpose  of  protect- 
ing the  "  safety  of  travelers." 

Here,  then,  was  one  danger  specially  provided  for.  The 
legislature  must  have  been  aware  that  other  dangers  existed, 
or  might  exist,  and  yet  they  made  no  provision  for  them. 
What  is  the  inference?  Not  only  that  they  did  not  suppose 
that  the  language  used  was  broad  enough  to  embrace  every 
|)08sible  danger,  but  also  that  they  did  not  intend  to  make 
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towns  liable  in  cases  not  expressly  provided  for.  We  ought 
not>  therefore,  to  extend  this  statute  Ly  construction:  Chidse^ 
V.  Cantonj  17  Conn.  475. 

On  the  other  hand,  we  think  the  constmction  contended  for 
by  the  defendant  is  too  limited.  To  oonstme  the  word  ''de- 
fective "  as  applying  to  the  road-bed  only  would  partially  de* 
feat  the  purpose  which  the  legislature  had  in  view;  for  it  is 
obvious  that  there  may  be  objects  off  the  road-bed,  yet  so  near 
it,  either  on  one  side  or  over  it,  as  seriously  to  impede  the 
public  travel.  That  it  was  intended  to  make  it  the  duty  of 
towns  to  keep  the  highway  clear  of  such  obstructions  seems- 
hardly  to  admit  of  a  doubt. 

To  define  in  general  terms  the  precise  limits  of  the  duty  of 
towns  in  these  cases  is  not  an  easy  matter,  as  each  case  must 
depend  very  much  upon  its  own  peculiar  circumstances.  Tho 
following,  however,  may  be  an  approximation  to  it:  Any  ob- 
ject in,  upon,  or  near  the  traveled  path,  which  would  neces* 
sarily  obstruct  or  hinder  one  in  the  use  of  the  road  for  the- 
purpose  of  traveling  thereon,  or  which,  from  its  nature  and 
position,  would  be  likely  to  produce  that  result,  would  gen- 
erally constitute  a  defect  in  the  highway.  For  example,, 
branches  of  a  tree  hanging  over  the  road-bed  near  the  ground 
necessarily  obstruct  the  use  of  the  way,  and  should  be  re- 
moved by  the  town;  and  any  object  upon  or  near  the  traveled 
path,  which  in  its  nature  is  calculated  to  frighten  horses  of 
ordinary  gentleness,  being  likely  to  obstruct  the  use  of  tlie 
way,  may  constitute  a  defect  in  the  way  itself.  In  these  cstscs 
the  use  of  the  way  necessarily  co-operates  with  the  nuisance 
in  producing  the  injury;  neither  the  use  of  the  way  nor  the 
nuisance  will  of  itself  have  that  effect.  If  the  two  com- 
bined will  necessarily  or  probably  result  in  harm,  it  seem^ 
fair  to  presume  that  it  was  the  intention  of  the  legislature  ta 
make  the  town  responsible  for  the  removal  of  such  a  nui- 
sance. 

On  the  other  hand,  those  objects  which  have  no  necessary 
connection  with  the  road-bed^  or  the  public  travel  thereon^ 
and  which  may  expose  a  person  to  danger,  not  as  a  traveler,, 
but  independent  of  the  highway,  do  not  ordinarily  render  the 
road  defective.  For  example,  trees  or  walls  of  a  building 
standing  beside  the  road,  and  liable  to  fall  by  reason  of  age 
and  decay,  or  from  other  cause;  or  any  object  suspended  over 
the  highway  so  high  as  to  be  entirely  out  of  the  way  of  trav- 
elers;— these  and  like  objects  may  be  more  or  less  dangerous^ 
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but  they  do  not  obstruct  travel.  A  person  may  be  injured  by 
them,  but  the  use  of  the  way  as  such  does  not  necessarily  con* 
duce  to  the  injury;  he  will  be  quite  as  likely  to  be  injured 
while  standing  on  the  way  as  while  in  motion;  quite  as  likely 
to  be  injured  while  off  the  way  as  while  on  it.  The  tree  or 
other  object  may  or  may  not  fall;  it  may  or  may  not.fall  upon 
the  highway;  if  it  does,  it  may  or  may  not  fall  upon  a  person 
traveling  thereon;  such  a  coincidence  may  possibly  occur; 
but  it  is  certainly  not  to  be  expected  as  a  probable  event 
Such  objects  may  be  nuisances,  which  ought  to  be  removed; 
but  the  act  in  question  has  not  imposed  that  duty  upon  towns. 
The  cause  of  injury  in  this  case  belongs  to  the  latter  class  of 
nuisances;  and  the  injury  itself  seems  to  have  been  the  result 
of  accident,  rather  than  of  any  breach  of  duty  on  the  part  of 
the  city. 

An  examination  of  a  few  of  the  cases  cited  in  the  argument 
will  confirm  the  views  above  expressed.  In  Chidsey  v.  Can- 
ion,  17  Conn.  475,  the  plaintiff's  wife  and  daughter  were  in 
jured  by  the  neglect  of  the  town,  in  consequence  of  which  ht^ 
had  lost  their  services,  and  had  incurred  expense  in  nursing 
and  caring  for  them.  The  action  was  brought  to  recover  the 
damages  thus  sustained.  It  was  decided  that  he  could  not 
recover,  the  court  refusing  to  extend  the  operation  of  the  stat- 
ute beyond  the  plain  import  of  the  words  used. 

In  the  case  of  Dimock  v.  Toivn  of  Svffieldj  30  Conn.  129,  it 
was  held  that  a  nuisance  outside  of  the  traveled  path  might 
constitute  a  defect  in  the  highway;  but  that  to  make  the  town 
liable  for  neglect  to  remove  such  an  object,  the  case  should  be 
a  very  clear  one. 

In  Massachusetts  they  have  a  statute  much  more  compre* 
bensive  than  ours.  It  provides  that ''  all  highways  shall  be 
kept  in  repair,  so  that  the  same  may  be  safe  and  convenient 
for  travelers  at  all  seasons  of  the  year."  And  again:  the 
surveyor  of  highways  has  power  "  to  remove  all  gates,  bars, 
inclosures,  or  other  things  that  shall  in  any  manner  obstruct 
or  encumber  any  highway,  or  incommode  or  endanger  persons 
traveling  thereon. 

Under  this  statute  the  court  held,  in  Drake  v.  Lowell^  13 
&Iet.  292,  that  it  was  the  duty  of  the  city  to  remove  a  defect- 
ive awning  projecting  over  the  sidewalk  from  an  adjoining 
building.  But  in  Hixon  v.  Lowell,  13  Gray,  59,  the  court  re- 
fused to  extend  the  operation  of  the  principles  of  that  decision 
to  a  case  where  the  only  defect  in  the  highway  was  the  pro- 
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jection  from  the  roof  of  a  building  of  a  mass  of  snow  and  ice 
which  had  gradually  collected  upon  it,  and  had  slid  and  been 
pressed  forward  by  the  snow  above  it,  until  it  overhung  the 
traveled  way,  and  rendered  passing  beneath  it  dangerous. 
In  the  latter  case  the  court  say:  "In  most  cases,  the  town 
has  discharged  its  duty  when  it  has  made  the  surface  of  the 
ground  oyer  which  the  traveler  passes  sufficiently  smooth^ 
level,  and  guarded  by  railings,  to  enable  him  to  travel  with 
safety  and  convenience  by  the  exercise  of  ordinary  care  on  his 
own  part.  There  may  be  many  causes  of  injury  to  which  he 
might  be  exposed  in  traveling  upon  such  a  way,  which  would 
not  constitute  any  defect  or  want  of  repair  in  the  way  itself. 
The  town,  if  it  has  done  its  duty  in  making  the  way  safe  and 
convenient  in  all  the  proper  attributes  of  a  way,  is  not  obliged 
to  insure  the  safety  of  those  who  use  it."  Again:  ''The  lia- 
bility of  towns  for  injuries  caused  by  defective  ways  is  created 
by  statute;  and  is  not  to  be  extended  by  construction  beyond 
the  limits  which  a  reasonable  interpretation  of  the  statute 
establishes." 

We  think  these  principles  are  sound  and  applicable  to  this 
case. 

The  plaintiiTs  declaration  is  insufficient. 

In  this  opinion  the  other  judges  concurred. 

Obstructions  in  Uiguwat:  See  Baif  v.  Ifanehettert  8S  Am.  Dee.  192;  note 
193,  where  other  cues  are  coUeoted. 

LiABiLnT  OF  Municipal  Oobfobations  iob  Injury  Resultdto  weou 
Drvrcts  in  Highway:  See  JoUa  ▼.  Verity,  85  Am.  Dec.  342;  Barry  ▼.  LcteeO^ 
86  Id.  690,  note  692;  Wilson  v.  CharletUnm,  85  Id.  693»  note  694,  where  other 
cases  are  coUected.  A  city  is  not  liahle  for  injury  caused  by  the  falling  of  a 
weight  insecurely  sospended  o^er  the  street  by  a  private  person:  Ayer  r, 
Ncruneh,  39  Conn.  378,  citing  the  principal  case.  A  d^  is  not  liaUa  to  an 
action  for  a  defect  in  a  highway,  except  so  ^  as  the  right  to  maintain  snch 
an  action  has  been  clearly  given  by  the  statate:  Hitt  ▼•  Boakmf  122  MaasL 
357,  374,  citing  the  principal  esse. 

Any  Object  in,  upon,  or  near  Traviued  Path  of  HiOHWATy  whioh 
obstructs  or  hinders  one  in  the  use  thereof,  or  which,  from  its  nature  or  posi* 
tion,  is  likely  to  produce  that  result,  will  generally  constitute  a  defect  in  the 
highway:  Beardsley  v.  Hartford,  50  Conn.  535,  citing  the  principal  case. 
Towns  are  required  to  keep  the  limits  of  the  highway  outside  of  the  traveled 
path  reasonably  free  from  objects  which  are  calculated  to  frighten  horses  of 
ordinary  geuUencss:  Munmm  v.  Town  of  Derby,  37  Id.  312,  citing  the  princi- 
pal case. 

Allegation  or  Doty,  wrmouT  Stating  Facts  which  raise  the  duty,  is 
in.su  Hicient;  and  if  the  facts  stated  do  not  raise  the  duty  alleged,  the  aver- 
meat  of  duty  is  immaterial:  Railroad  v.  Wilwn,  31  Ohio  St  557,  citing  the 
priuciiml  case;  MeCune  v.  Norwidi  City  Oaa  Co.,  79  Am.  Dec  278. 

l  Ilk  I  KiNCiPAL  GA8R  IS  DisTiNOUisnED  iu  Orove  V.  Fort  Wayne^  45  Ind.  434L 
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CoNNEonouT   Mutual  Life  Insurance  Company 

V.   BUEROUGHS, 

[M  COKNSCTXCUT,  809.] 

AsBiomfxvT  BT  Wm  or  Policy  or  Iksukavoi  on  Lme  ov  hxb  Hus- 
BAIO),  which  was  made  payable  to  her  for  her  sole  nse,  and  in  caae  of 
her  death  before  his,  to  be  paid  to  her  children,  gives  to  the  assignee  no 
Talid  claim  to  the  fund,  where  his  assignor  died  before  her  husband* 
But  where  the  assignee  paid  an  annual  preminm  on  the  policy  after  thcr 
assignment^  he  is  equitably  entitled  to  a  repayment  thereof  from  that 
fond. 

Bill  of  interpleader  brought  by  the  life  insurance  company 
to  compel  the  respondents  to  contest  between  themselves  and 
have  adjudicated  their  respective  claims  on  a  policy  of  insur- 
ance on  the  life  of  George  Kendall,  deceased,  in  favor  of  his 
wife  and  children.    The  opinion  states  the  facts. 

Roinnsonj  for  respondent  Kendall. 

T.  C.  Perkins  and  McFarland,  for  respondent  Burroughs. 

By  Court,  Carpenter,  J.  In  1850  the  Connecticut  Mutual 
Life  Insurance  Company  issued  a  policy  of  insurance  on  the 
life  of  Qeorge  Kendall  for  the  sum  of  five  thousand  dollars, 
payable  to  his  wife,  Mary  E.  Kendall,  ''her  executors,  adminis- 
trators, or  assigns,  for  her  sole  use,  within  ninety  days  after 
due  notice  and  proof  of  the  death  of  the  said  George  Kendall, 
deducting  therefrom  all  notes  taken  for  premiums  unpaid  at 
thai  date."  The  policy  then  provided  as  follows:  "And  in  case 
of  the  death  of  the  said  Mary  E.  Kendall  before  the  decease 
of  the  said  George  Kendall,  tiie  amount  of  said  insurance  shall 
be  payable  after  her  death  to  her  children  for  their  use,  or  to 
their  guardians  if  under  age,"  etc. 

On  the  first  day  of  September,  1862,  Mary  E.  Kendall  exe- 
cuted a  paper,  purporting  to  be  an  absolute  assignment  of  said 
policy  to  Jarvis  F.  Burroughs.  She  died  on  the  sixth  day  of 
October,  1864,  and  her  husband  died  on  the  tenth  day  of  the 
same  month,  leaving  one  son.  The  insurance  money  is  now 
claimed  by  the  assignee  on  the  one  hand,  and  by  the  son  of 
the  assured  on  the  other.  The  claim  of  the  assignee  must 
depend  upon  the  validity  of  the  assignment;  for  if  the  assignor, 
at  the  time  of  the  assignment,  had  no  assignable  interest  in 
the  policy,  or  if  she  had  an  assignable  interest  which  was 
contingent  merely,  and  that  interest  has  been  defeated  by  the 
happening  of  her  death  before  that  of  her  husband,  it  seems 
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«iuite  clear  that  tho  assignee  has  no  valid  claim  to  the  fund  in 
•question. 

In  the  case  of  Eadie  v.  Slimman,  26  N.  Y.  9  [82  Am.  Dec 
895],  a  policy  was  issued  to  a  married  woman  on  the  life  of 
her  husband,  similar  in  its  provisions  to  the  one  now  under 
consideration.    The  statute  of  New  York  on  this  subject  is 
substantially  like  our  own.     She  assigned  the  policy  during 
the  lifetime  of  her  husband,  and  survived  him.    In  a  suit  to 
which  she  was  a  party,  the  court  held  that  the  instrument  had 
110  assignable  quality.    If  we  are  to  adopt  the  doctrine  of  that 
ease  as  the  law  of  this  state,  it  conclusively  settles  the  ques- 
tion now  before  us.     For  the  reasoning  of  the  court  seems  to 
go  BO  far  as  to  hold  that  a  policy  of  this  description,  prior  to 
the  decease  of  the  husband,  is  absolutely  and  under  all  cir- 
cumstances unassignable  by  the  wife.    That  such  should  be 
the  law  applicable  to  a  policy,  the  premiums  on  which  were 
paid  by  the  husband,  certainly  seems  reasonable  and  just; 
while  on  the  other  hand,  if  the  wife  paid  the  premiums  from 
her  own  separate  estate,  it  is  difficult  to  suggest  a  reason  why 
she  should  not  have  the  same  power  to  assign  her  interest  in 
the  policy  that  she  has  to  assign  any  other  chose  in  action  be- 
longing to  her.    But  in  one  respect  that  case  is  distinguishable 
from  this.    There,  the  contingent  interest  of  the  wife  became 
absolute  by  the  death  of  the  husband  during  her  life;  here, 
that  interest  was  defeated  by  her  death  during  the  lifetime  of 
the  husband.     This  distinction  renders  it  unnecessary  for  us 
to  determine  the  principal  question  involved  in  that  case.    For 
if  it  be  conceded,  on  the  one  hand,  that  Mrs.  Kendall  had  an 
assignable  interest  in  the  policy  in  question,  it  must  be  con- 
ceded, on  the  other  hand,  that  that  interest  was  a  contingent 
one,  and  that  the  contingency  upon  which  it  was  to  become 
absolute  never  has  happened  and  never  can  happen. 

By  a  reference  to  the  policy,  it  will  be  seen  that  it  was  pay- 
able to  her  only  in  case  she  survived  her  husband;  and  in  case 
her  husband  survived  her,  it  is  expressly  provided  that  the 
policy  shall  be  payable  to  the  children.  By  the  terms  of  the 
policy  the  mother's  interest  ceased  and  the  child's  interest, 
which  before  was  contingent,  became  fixed  and  certain  by  the 
death  of  the  mother  before  that  of  the  father.  Unless,  there- 
fore, the  assignee  took  a  greater  interest  than  the  assignor  had 
in  the  policy,  the  rights  of  the  assignee  terminated  on  death 
of  the  assignor. 

But  it  is  suggested  that  the  clauBO  in  the  policy  making  it 
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payable  to  the  children  "is  simply  the  indication  of  her  pur- 
pose at  that  time  to  give  the  sum  specified  in  the  policy  to 
them  in  case  she  deceased  before  her  husband  ";  and  again, 
that  ''  it  must  be  held  to  be  on  her  part  an  expressed  but  un- 
executed  intention  to  give  this  sum  to  the  children,"  which 
purpose  she  could  abandon  at  pleasure,  and  make  a  different 
disposition  of  the  fund.  This  argument  is'  ingenious,  but  not 
fiound.  The  intention  was  not  to  give  a  sum  of  money  to 
these  children,  but  to  make  a  life  policy,  in  a  certain  event, 
payable  to  them.  The  intention  was  not  only  expressed,  but 
executed.  The  contract  was  complete,  and  the  money,  when 
-due,  was  payable  to  the  children  without  any  further  act  on 
her  part. 

But  we  do  not  regard  the  transaction  as  a  gift.  The  char- 
ter of  the  company  and  the  statute  law  required  the  policy  to 
foe  made  as  it  was,  in  order  to  protect  it  from  the  claims  of 
creditors  and  the  representatives  of  the  husband.  The  object 
of  the  legislature  was  ta  authorize  a  reasonable  provision  to 
be  made  for  the  family  of  the  husband;  for  the  widow,  if 
living;  if  not,  for  the  cliildren.  Mrs.  Kendall,  when  she  pur- 
chased this  policy,  undoubtedly  intended  to  secure  the  bene- 
fits of  this  statute,  not  only  for  herself  in  case  she  survived 
her  husband,  but  for  her  cbildren  in  case  she  did  not,  and  to 
that  end  caused  the  policy  to  be  made  payable  according  to 
the  requirements  of  the  statute.  Having  done  so,  and  'the 
contract  relations  between  the  company  and  the  children  hav- 
ing thereby  become  fixed,  it  was  not  in  her  power  to  defeat 
the  purpose  of  the  legislature  in  respect  to  the  children,  and 
the  manifest  intention  of  the  parties  to  the  contract,  by  an 
assignment  of  the  policy  during  the  life  of  the  husband.  In 
addition  to  this,  it  may  be  observed  that  there  was  at  least  a 
moral  obligation  resting  upon  her  to  make  this  provision  for 
her  children.  In  doing  so,  we  must  regard  her,  not  as  indi- 
cating a  purpose  to  bestow  a  gift,  but  as  discharging  a  moral 
if  not  a  legal  duty. 

Nor  is  there  any  force  in  the  suggestion  that  the  instrument 
is  testamentary  in  its  nature,  and  therefore  revocable.  It  is 
not  a  will,  but  a  contract,  authorized  and  regulated  by  stat- 
ute; and  when  once  entered  into,  it  is  no  more  revocable  than 
a  promissory  note  would  be,  which  was  made  payable  to  the 
children  after  the  death  of  the  mother. 

But  it  seems  that  the  assignee  paid  one  premium  on  this 
policy,  amounting  to  $109.74.    We  think  it  equitable  that  tho 
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money  thus  paid  should  be  refonded.  The  superior  court  is 
therefore  advised  that  the  assignee  is  entitled  to  the  sum  paid 
for  premium,  together  with  the  interest  thereon  from  the  date 
of  payment^  and  that  the  balance  of  the  fund  should  be  paid 
over  to  the  guardian  of  the  son. 

In  this  opinion  the  other  judges  concurred. 


AasxoncsHT  bt  Wdb  aw  Polict  or  ImnmAiros  oh  Liib  of  hxb  Hub- 
BAUD:  See  note  to  Ajipeal  qf  SUiot^g  JBhits^  88  Am.  De&  633;  Badte  t. 
Siimmon,  82  IdL  395.  A  policy  of  ixunnnce  on  the  life  of  a  hnsbead,  pay- 
able to  his  wife  for  her  sole  use,  and  in  case  of  her  death  before  his,  to  bo 
paid  to  her  children,  is  not  assignable  by  her  so  as  to  defeat  the  interest  of 
her  children,  where  such  interest  has  become  abeolnte  by  the  death  of  the 
wife  before  that  of  her  hnsband:  Chapim  v.  FeUowu,  36  Conn.  134;  OotUmen 
toll.  I.  Co.  T.  Palmer,  42  Id.  69;  FoaUr v.  OVe,  60 Wis.  612,  all  citing  the 
principal 
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Iv  QuisnoNB  or  Jubodigtiok,  Pabhis  on  Rtoobd  DKncBimni  the  ques- 
tion which  is  not  affected  by  the  fact,  though  brought  upon  the  record 
by  the  pleadings,  that  the  respondent  is  a  mere  nominal  party,  and  that 
the  party  having  the  real  interest  is  beyond  the  jurisdiction  of  the  court 
Therefore,  in  a  suit  to  compel  the  couTeyance  of  certain  real  estate 
standing  in  the  name  of  the  respondent^  his  plea  to  the  jurisdiction^ 
'  that  he  was,  and  was  known  by  the  petitioners  to  be,  only  the  agent  of 
the  British  government^  a  foreign  sovereignty  not  liable  to  suit,  that  he 
had  no  personal  interest  whatever  in  the  matter  of  the  suit,  and  that 
the  British  government  was  the  sole  party  to  bo  a£footed  by  it^  is  bad  on 
demurrer. 

Bill  in  equity.    The  opinion  states  the  case. 

H.  DutUm  and  Hubbardf  in  support  of  the  demurrer, 

r.  C.  Perkins^  Chamberlin^  H.  WhiUdkery  and  Hooker^  contra. 

By  Court,  Hinman,  C.  J.  This  is  a  bill  in  chancery  to  corn- 
pel  a  conveyance  of  certain  real  estate  situated  in  the  state  of 
Connecticut,  brought  against  Henry  S.  Rowan,  the  sole  re- 
spondent, in  whom  the  title  stands  upon  the  public  records. 
The  respondent  denies  the  jurisdiction  of  the  court  over  him, 
and  over  the  subject-matter,  on  the  ground  set  up  in  his  plea, 
'^that  he  has  not  and  never  has  had  any  personal  interest 
whatever  in  said  property,  but  holds  the  same,  and  originally 
took  and  has  ever  since  held  the  same,  solely  as  the  represent- 
ative of  the  British  government,  a  foreign  sovereignty,  and 
that  the  British  government  is,  and  for  all  the  time  aforesaid 
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has  been,  the  real  and  sole  owner  of  said  property,  and  is  the 
real  and  sole  party  affected  by  the  piteeeding  before  the  court, 
which  has  from  the  first  been  well  known  to  the  petitioners.'^ 
To  this  plea  the  petitioners  have  demurred. 

In  disposing  of  the  question  thus  presented,  it  is  not  neces- 
sary for  us  to  decide  whether  a  foreign  sovereign  could  be 
sued  in  our  courts  upon  a  contract  entered  into  by  such  sov* 
ereign  with  our  own  citizens;  nor  whether,  where  such  a  sov- 
ereign is  interested  in  real  estate  within  this  state,  our  courts 
can  entertain  a  bill  in  equity  to  which  such  sovereign  is  made 
a  direct  party,  for  the  purpose  of  adjudicating  the  rights  of 
various  parties  in  the  property.  The  question  here  is,  whether 
a  suit  can  be  maintained  for  the  adjudication  of  the  rights  of 
different  parties  to  real  estate  situated  in  this  state,  where  the 
party  in  whom  the  title  stands  on  the  public  records,  and  who 
alone  is  made  respondent  in  the  suit,  is  a  private  person,  but 
who  is  in  fact  a  trustee  for  a  foreign  sovereign.  On  this  point, 
it  is  our  opinion  that  the  jurisdiction  of  the  court  is  to  be  de- 
termined by  the  character  of  the  party  to  the  record,  and  is 
not  affected  by  the  fact,  though  brought  upon  the  record  by 
the  pleadings,  that  the  respondent  is  a  mere  nominal  party, 
and  the  party  represented  by  him  and  having  the  real  interest 
is  beyond  the  jurisdiction  of  the  court. 

The  rule  here  laid  down  is  well  settled  in  its  application  to 
questions  of  jurisdiction  under  the  constitution  of  the  United 
States.  The  second  section  of  article  3  provides  that  the  judi- 
cial power  of  the  United  States  shall  extend  to  controversies 
^'between  citizens  of  different  states";  and  the  eleventh  amend- 
ment provides  that  it  shall  not  extend  to  any  suit  brought 
'^  against  one  of  the  United  States  by  citizens  of  another  state.'^ 

Under  the  provision  of  the  original  article  referred  to,  it  wa& 
held  very  early,  and  has  ever  since  been  held,  that  the  court 
will  not  inquire  on  either  side  into  the  residence  of  those  who 
are  not  parties,  but  who  may  have  an  equitable  interest  in  the 
result  of  the  suit.  It  is  enough  if  the  parties  on  the  record 
are  citizens  of  different  states:  Chappedelaine  v.  Dechenauxy  4 
Cranch,  30G;  Childress  v.  Emoryj  8  Wheat.  642.  Under  the 
provision  of  the  amendment  referred  to,  that  a  suit  cannot  be 
maintained  in  the  courts  of  the  United  States  against  one  of 
the  states  by  citizens  of  another  state,  a  case  has  arisen  which 
bears  a  strong  resemblance  to  the  present  one,  and  we  think 
is  decisive  of  the  principle  involved.  In  Osbom  v.  Bank  of 
United  States,  9  Wheat.  738,  the  plaintiff  in  error  was  the  state 
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Auditor  of  the  state  of  Ohio,  and  the  sum  waa  a  bill  in  €!quit7 
brought  by  the  Bank  of  the  United  States  to  restrain  him  from 
collecting  a  tax  on  the  stock  of  the  bank,  claimed  by  the  bank 
to  be  illegal.    The  respondent  claimed  that  the  court  could 
not  entertain  the  suit,  because  he,  the  respondent,  was  merely 
a  representative  of  the  state  of  Ohio,  which  alone  had  any  real 
interest  in  the  suit,  and  which  could  not  be  held  to  respond  to 
the  suit.     The  case  was  fully  argued  and  much  considered  bj 
the  court,  and  it  was  held  that  the  jurisdiction  was  determined 
by  the  actual  parties  to  the  record,  without  reference  to  those 
not  on  the  record  who  might  be  beneficially  interested.    Chief 
Justice  Marshall,  in  giving  the  opinion  of  the  court,  says  (page 
856):  ''The  judicial  power  of  the  Union  is  also  extended  to 
controversies  between  citizens  of  different  states;  and  it  has 
been  decided  that  the  character  of  the  parties  must  be  shown 
on  the  record.     Does  this  provision  depend  on  the  character 
of  those  whose  interest  is  litigated,  or  of  those  who  are  parties 
on  the  record? 

"  In  a  suit,  for  example,  brought  by  or  against  an  executor, 
the  creditors  or  legatees  of  his  testator  are  the  persons  really 
concerned  in  interest;  but  it  has  never  been  suspected  that  if 
the  executor  be  a  resident  of  another  state  the  jurisdiction  of  the 
federal  courts  could  be  ousted  by  the  fact  that  the  creditors  or 
legatees  were  citizens  of  the  same  state  with  the  opposite  party. 
The  universally  received  construction  in  the  case  is,  that  juris- 
diction is  neither  given  nor  ousted  by  the  relative  situation  of 
the  parties  named  on  the  record.  Why  is  this  construction 
universal?  No  case  can  be  imagined  in  which  the  existence 
of  an  interest  out  of  the  party  on  the  record  is  more  un- 
equivocal than  in  that  which  has  just  been  stated.  Why, 
then,  is  it  universally  admitted  that  this  interest  in  no  man- 
ner affects  the  jurisdiction  of  the  court?  The  plain  and  ob« 
vioas  answer  is,  Because  the  jurisdiction  of  the  court  depends, 
not  upon  this  interest,  but  upon  the  actual  party  to  the  record." 
After  some  further  discussion  of  the  subject,  the  chief  justice 
concludes  his  remarks  upon  it  as  follows:  ''But  the  principle 
seems  too  well  established  to  require  that  more  time  should 
be  devoted  to  it.  It  may,  we  think,  be  laid  down  as  a  rule 
that  admits  of  no  exception,  that  in  all  cases  where  jurisdic- 
tion depends  on  the  party  it  is  the  party  named  in  the  record." 

The  same  question  was  again  before  the  court  and  decided 
in  the  same  way  in  Oovemor  of  Georgia  v.  Madrazo,  1  Pet 
122,  and  Judge  Marshall  in  giving  the  opinion  of  the  court 
refers  to  and  repeats  his  former  language  in  the  case  of  Otbof% 
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V.  Bank  of  United  States j  9  Wheat.  738.    See  also  the  cases  of 
Irvine  V.  Lowryj  14  Pet.  293,  and  Bonnafee  v.  WiUiamSj  8  How. 

We  think  the  principle  here  established  to  be  entirely  ap» 
])licable  to  and  decisive  of  the  present  case.  The  British 
government  is  not  a  party  to  the  record,  and  there  can  be  no 
violation  of  the  rules  of  comity,  nor  any  infringement  of  its 
<lignity,  in  holding  the  respondent,  a  private  person,  and  en- 
titled in  his  own  right  to  no  immunity,  to  answer  to  the  suit 
before  the  court.  No  decree  can  be  made  in  the  case  directly 
against  the  British  government,  and  no  execution  for  costs 
can  issue  against  it.  Every  order  of  the  court  against  the 
respondent  must  necessarily  be  only  against  him  personally. 

It  is  difficult  to  see  what  other  rule  could  be  safely  applied 
in  such  a  case  as  this.  It  is  but  a  short  time  since  a  for- 
eigner could  hold  real  estate  in  this  state  only  upon  permis* 
sion  granted  by  the  superior  court  upon  his  petition;  and  now, 
by  statute,  a  foreigner  to  hold  real  estate  here  must  be  a  resi- 
dent of  this  state  or  of  one  of  the  United  States.  This  statute 
would  be  successfully  evaded  if  a  foreigner  could  hold  real 
estate  through  a  trustee,  and  then  assert  all  the  rights  of  a 
legal  owner  in  any  proceeding  that  might  be  instituted  against 
the  trustee.  Especially  would  this  be  so  in  the  case  of  a  for- 
eign state.  The  reasons  which  induced  the  legislature  to 
withhold  from  foreigners  the  unlimited  right  to  acquire  a 
legal  interest  in  the  soil  of  the  state  apply  with  special  force 
to  foreign  sovereignties,  which  are  political  bodies,  and  which 
it  may  be  dangerous  to  admit  as  owners  of  our  soil;  and  yet, 
if  the  views  of  the  respondent  be  correct,  such  foreign  sover- 
eignties may  not  only  become  through  their  trustees  or  agents 
the  owners  of  extensive  lands  within  the  state,  but  when  their 
title  is  brought  before  our  courts,  may  interpose  the  very  fact 
that  they  are  foreign  sovereigns  against  the  jurisdiction  of  the 
courts.  This  is  against  all  reason,  and  could  not  for  a  moment 
be  tolerated. 

For  these  reasons,  we  advise  that  the  demurrer  to  the  juris- 
diction of  the  superior  court  be  overruled. 

In  this  opinion  the  other  judges  concurred. 


In  Qunmons  oj  Jubibdiotion,  Pabths  on  Rxoord,  that  ib,  the  nominal 
parties,  determine  the  question,  and  not  the  parties  equitably  interested: 
Beadi  v.  Fairbanks,  62  Conn.  173,  dting  the  principal  case. 

FoREioN  SovEBSiaN  MAT  SuB  IN  CoiTBTS  OF  MissoUBi:  Rng  qf  Prwukk 
▼.  KuepperM  AdnCr,  C6  Am.  Dec  639. 
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McNary  V.  Chamberlain. 

IM  ComncncoT,  8M.] 

Plkimr  M on  Bxnrr  bstwxbn  Act  ov  Wkoko-imkb  a^td  Injubt  Ooh* 
TLAIKKD  OF,  tn  order  to  lay  the  f onndatioa  for  a  reoorery. 

DmOLAtLATlOM    ALLBOINO    THAT    PLAISTmr    BAB    CoirTRACTBB   WTFH    TOWIT 

TO  Kbbt  Cbbtain  Hiohwat  in  Rbfaib  for  three  years,  and  that  the 
defendant)  intending  to  injure  the  plainti£E^  deposited  stone  and  rubbish 
on  the  road,  and  obstraoted  a  drain  so  that  the  water  ran  over  and  in- 
Jined  the  road,  by  means  of  which  the  plaintiff  was  snbjected  to  greater 
expense  in  keeping  the  road  in  repair,  is  sufficient  on  demnrrer.  The 
aQ^gatioii  that  the  act  was  done  with  intent  to  injure  the  plaintiff  is 
not  to  be  taken  as  merely  formal,  but  as  an  averment  of  an  aotoal  intenL 

TBBSPASfly  and  treepasB  on  the  case.  The  facts  appear  from 
the  gyUabuB  and  from  the  opinion. 

Baeon^  in  support  of  the  demnrrer. 

Clark  and  Tyler j  contra* 

By  Court,  Park,  J.  A  majority  of  the  court  are  of  the  opin- 
ion that  the  plaintiff  has  set  forth  a  good  cause  of  action  in  his 
declaration. 

We  all  hold  that  a  privity  must  exist  between  the  act  of  a 
wrong-doer  and  the  injury  complained  of,  in  order  to  lay  the 
foundation  for  a  recovery:  Connecticut  M\Uual  Life  Ins,  Co,  y. 
New  York  &  N,  H.  R.  R  Co.y  25  Conn.  265  [65  Am.  Dec.  571]; 
Muter  y.  East  School  District ^  29  Id.  529;  Lamb  y.  Stone ^  11 
Pick.  527;  Anthony  y.  Slaid^  11  Met.  290;  Rockingham  Mutual 
Fire  Ins.  Co.  y.  Bosher^  39  Me.  253  [63  Am.  Dec.  618].  The 
court  are  not  diyided  as  to  the  law,  but  are  diyided  as  to  the 
nature  and  character  of  the  case  itself. 

The  declaration  alleges  that  the  defendant  intended  to  injure 
the  plaintiff  in  doing  the  act  complained  of,  and  we  all  agree 
that  if  the  allegation  means  in  fact  what  it  purports  to  mean, 
such  relation  did  exist,  and  the  declaration  is  sufficient.  In 
the  case  of  Connecticut  Mutual  Life  Ins.  Co.  y.  New  York  & 
N.  H.  R.  R.  Co. J  supray  Judge  Storrs  says:  ^'Had  the  life  of 
Dr.  Beach  been  taken  with  intent  to  injure  the  plaintiffs 
through  their  contract  liability,  a  different  question  would 
arise,  inasmuch  as  eyery  man  owes  a  duty  to  eyery  other  not 
intentionally  to  injure  him." 

It  b  said  in  the  case  at  bar,  that  the  intent  to  injure  the 
plaintiff  was  stated  by  the  pleader  as  mere  matter  of  form,  like 
the  allegation  in  common  counts  in  assumpsit^  where  it  is  some- 
times stated  that  the  defendant,  contriying  and  intending  to 
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injure  the  plaintiff,  did  not  perform  his  contract,  etc.  We  look 
upon  this  allegation  in  a  different  light.  It  is  clear  that  an 
intent  to  injure  another  must  accompany  an  act  in  order  to 
give  efficacy  to  the  intent.  The  ground  of  complaint  in  an 
action  of  assum-pdii  is,  that  the  defendant  has  omitted  to  act  as 
the  contract  requires.  A  contract  in  ordinary  cases  imposes 
an  obligation  upon  the  defendant  to  act  The  agreement  is 
broken  by  a  failure  to  perform  in  this  respect,  and  of  course 
an  allegation  that  the  defendant  intended  to  injure  the  plaintiff 
in  such  cases  is  mere  matter  of  form,  doing  neither  good  nor 
harm  to  the  declaration.  But  how  can  this  be  said  in  a  case 
of  tort,  where  the  ground  of  complaint  is  that  the  defendant 
has  done  a  wrongful  act  which  resulted  in  injury  to  the  plain- 
tiff? It  would  seem  that  the  allegation  of  the  intent  in  this 
case  was  deemed  important  by  the  pleader,  for  we  find  it  in 
both  counts  of  the  declaration;  and  if  he  had  deemed  it  nevef 
so  important,  it  could  not  have  been  expressed  in  stronger 
terms  than  it  is.  Other  words  of  similar  import  might  have 
been  used,  but  they  would  not  have  added  to  the  force  of  the 
allegation.  How,  then,  can  we  say  that  the  allegation  was 
inserted  for  mere  form's  sake,  when  it  is  necessary  to  establish 
beyond  question  a  natural  relation  between  the  act  done  by 
the  defendant  and  the  injury  resulting  to  the  plaintiff  in  con- 
cequenoe. 

In  actions  of  assumpsit^  the  allegations  that  the  defendant 
intended  to  injure  the  plaintiff  by  breaking  his  promise  can 
be  of  no  importance  whatsoever.  It  does  not  enhance  the 
damages,  neither  does  it  tend  to  establish  a  natural  relation 
between  the  breach  of  the  contract  and  the  injury  to  the  plain* 
tiff.  Such  relation  must  exist  without  the  aid  of  an  allegation 
of  this  kind,  and  of  course  in  such  cases  the  allegation  is 
made  for  no  purpose  but  form.  But  how  can  this  be  said  in 
the  case  at  bar,  where  a  grave  question  is  made  whether  the 
plaintiff  can  recover  for  the  mischief  done  him  without  the 
aid  of  this  allegation? 

A  majority  of  the  court  are  of  the  opinion  that  nothing  ap- 
pears in  the  declaration  going  to  show  that  the  allegation  was 
inserted  as  mere  matter  of  form,  but  on  the  contrary,  that  it 
appears  to  have  been  deemed  substantial  and  important  by 
the  pleader.  The  demurrer  admits  that  it  is  true,  and  we 
think,  therefore,  that  the  declaration  shows  upon  its  face  a 
privity  between  the  act  done  by  the  defendant  and  the  injury 
to  tlie  plaintiff. 
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The  defendant  contends,  that  although  he  intended  to  injure 
the  plaintiff,  etill  the  injury  is  too  remote  to  sustain  an  action; 
and  we  are  referred  to  the  case  of  McCune  ▼.  Norwich  City  Ga^ 
Co.f  30  Conn.  521  [79  Am.  Dec.  278],  in  support  of  his  claim* 
But  that  case  furnishes  no  aid  to  the  defendant  The  plain- 
tiff there  sought  to  recover  damages  of  the  defendants  for 
discontinuing  their  supply  of  gas  to  the  plaintiff.  The  decla- 
ration set  forth  that  it  was  the  duty  of  the  defendants  to  con- 
tinue to  supply  the  plaintiff  with  gas,  but  no  facts  were  stated 
going  to  show  the  existence  of  any  duty  or  obligation  on  the 
part  of  the  defendants  to  continue  the  supply;  and  the  court 
held  that,  BO  far  as  the  declaration  showed  to  the  contrary, 
the  defendants  bad  a  right  to  discontinue  the  supply  of  gas 
at  their  pleasure,  and  that  in  such  case  the  allegation  that 
the  act  of  shutting  off  the  gas  was  done  willfully  and  mali- 
ciously was  of  no  avail  to  the  plaintiff.  Here  the  claim  is,  that 
the  injury  is  too  remote;  that  the  plaintiff  is  only  affected 
through  his  contract  liability  with  the  town.  But  it  is  easy 
to  see  that  if  the  defendant  intended  to  injure  the  plaintiff,  a» 
the  declaration  alleges,  he  knew  that  the  plaintiff  had  made 
such  a  contract,  and  took  advantage  of  its  existence  to  injure 
him  in  the  manner  described.  He  made  use  of  the  contract 
as  an  instrument  to  accomplish  his  purpose.  As  well  may  it 
be  claimed  that  where  one  beats  another  with  a  bludgeon,  the- 
injury  is  too  remote  because  the  damage  was  done  by  the 
bludgeon.    We  see  no  ground  for  the  claim. 

The  view  we  have  taken  of  this  question  renders  it  unneces- 
sary to  consider  whether  the  plaintiff  has  sot  forth  a  good 
cause  of  action  without  the  allegation  we  have  considered,  and 
we  therefore  leave  that  question  undecided. 

We  advise  the  superior  court  that  the  declaration  is  BufH<^ 
cient 

In  this  opinion  the  other  judges  concurred,  except  HimcAK^ 
C.  J.,  who  dissented. 

Wromoful  IxTxarr  vuld  vot  bi  Pbovxd  ui  Obdbb  to  GomnrcrxB 
Tkispass:  Sm  Kirkwood  t.  MUler,  73  Am.  D«o.  1S4$  Ikxier  r.  Oole,  70  U. 
466^  note  467,  when  otk«r  omm  we  ooUeoted. 
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[M  COHKBCnCITT,  434.J 
TMH51GAL  BULU  OV  PUUDDTO  OF  Ck>lCM09  LaW  ABM  NOT  ApFUGABLB  tO> 

the  statatory  iasnes  made  on  the  trial  of  the  validity  of  a  will  in  th» 
soperior  conrt  on  an  appeal  from  probate. 

RsAflONS  OF  Apfbal  arx  not  Neckssart  to  Mark  lasuss  to  be  tried  oi^ 
an  appeal  from  probate.  The  real  iasne  required  by  the  statute  to  be 
tried  and  determined  by  the  jury  ia  the  validity  of  the  will;  and  every 
fact  which  shows  that  the  will  ia  not  a  valid  one  is  material  under  thai 
issue  and  an  element  of  it,  and  is  involved  in  its  determination. 

RsASONS  OF  Apfxal  Serve  Useful  Purfosb  as  Notice  to  the  opposite 
party  of  the  grounds  of  objection  to  the  will  which  will  be  relied  upon, 
at  the  trial,  and  by  limiting  the  party  filing  them  to  evidence  of  th» 
objections  alleged  in  them.  But  they  can  have  no  other  practical  effect;, 
and  it  is  immaterial,  especially  after  verdict,  how  they  are  answered,  or 
whether  they  are  answered  at  alL 

Where,  on  Appeal  from  Probate,  Appellants  File  Several  Distinct' 
Reasons  of  Appeal,  to  which  the  appellees  reply  that  they  are  ''sev* 
erally  untrue,  and  if  true,  insufficient,"  a  verdict  by  the  jury  that  they 
"  found  the  issue  in  favor  of  the  appellees  "  is  a  good  verdict,  and  a  suffi- 
cient finding  of  the  validity  of  the  wilL 

Testator  has  Sufficient  Capagitt  to  Make  Will,  although  he  be  not 
capable  of  transacting  business  generally,  if  he  understands  the  businesa 
la  which  he  is  engaged  and  the  elements  of  it;  if  he  comprehends  the 
nature  and  condition  of  his  property,  the  persons  who  are  or  should  be 
the  natural  objects  of  his  bounty,^  and  his  relation  to  them,  the  manner 
in  which  he  wishes  to  distribute  it  among  or  withhold  it  from  them,  and 
the  scope  and  bearing  of  the  provisions  of  the  will  he  is  making. 

InruTENOB  over  Mind  of  Testator,  to  be  Undxhe  Influrnce,  mnst». 
from  some  cause  or  by  some  means,  be  such  as  to  induce  him  to  act  cou-^ 
trary  to  his  wishes,  and  to  make  a  different  disposition  of  his  estate  fron» 
what  he  would  have  made  if  left  entirely  to  his  own  discretion  and  judg» 
ment.  But  moderate  and  reasonable  solicitation,  entreaty,  or  persuasion^ 
though  yielded  to,  if  done  intelligently  and  from  a  conviction  of  duty^ 
will  not  vitiate  a  will  in  other  respects  valid. 

Undue  Influence  in  Respect  to  Leoact  is  Presumed  when  tlie  relation 
of  attorney  and  client  subsists  between  the  testator  and  the  legatee  by 
whom  the  will  is  drawn;  but  this  presumption  is  one  of  fact,  and  not 
of  law,  and  may  be  rebutted  by  any  proper  evidence  that  satisfies  the- 
jury.  There  is  no  rule  of  law  that  requires  the  intervention  of  a  third 
person. 

Appeal  from  a  decree  of  a  probate  conrt  approving  the  will 
of  William  St.  Leger.  Reasons  of  appeal  were  filed  by  tlio 
appellants,  alleging  that  the  testator  never  signed,  sealed,  and 
published  the  instrument  in  question;  that  he  was  not  of 
sound  mind  and  capable  of  making  a  valid  disposition  of  hifr 
property  at  the  time  of  executing  it;  that  he  was  induced  by 
undue  influence  to  execute  it;  that  James  C.  Loomis,  named 
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in  it  as  a  legatee  of  five  thousand  dollars,  was  the  attorney  of 
said  testator,  who  was  induced  by  said  Loomis  to  make  said 
legacy  contrary  to  his  own  free  and  unbiased  willj  and  that 
Thomas  J.  Synnott,  a  legatee  of  ten  thousand  dollars,  and  trus- 
tee of  another  legacy  of  five  thousand  dollars  under  said  will, 
was  the  priest  and  confessor  of  the  testator,  and  by  means  of 
his  priestly  office  acqmred  and  exerted  undue  influence  over 
him.  To  these  reasons  of  appeal  the  respondents  made  an- 
swer, "  that  the  same  are  severally  untrue,  and  if  true  insuffi- 
cient." The  first  request  of  the  appellants,  referred  to  in  the 
opinion,  was,  that  if  the  jury  should  not  find  that  the  testator,  at 
the  time  he  signed  and  published  the  will,  had  sufficient  capa- 
city to  comprehend  perfectly  the  condition  of  his  property,  his 
relations  to  the  persons  who  were  or  should  or  might  have 
been  the  objects  of  his  bounty,  and  the  scope  and  bearing  of 
the  provisions  of  his  will,  it  would  be  their  duty  to  find  the 
issue  in  favor  of  the  appellants.  Also,  that  if  they  should  not 
find  the  testator,  at  the  time  he  signed  and  published  the  will, 
had  sufficient  active  memory  to  collect  in  his  mind,  without 
prompting,  the  particulars  or  elements  of  the  business  to  be 
transacted,  and  to  hold  them  in  his  mind  a  sufficient  length 
of  time  to  perceive  at  least  their  obvious  relations  to  each 
other,  and  be  able  to  form  some  rational  judgment  in  relation 
to  them,  it  would  be  their  duty  to  find  the  issue  in  (ayot  of 
the  appellants.  The  charge  of  the  court  in  reference  to  undue 
influence,  referred  to  in  the  opinion,  was,  that  the  degree  of 
influence  necessary  to  be  exerted  over  the  mind  of  the  testator 
to  render  it  improper  must  from  some  cause  or  by  some  means 
be  such  as  to  induce  him  to  act  contrary  to  his  wishes,  and 
to  make  a  different  will  and  disposition  of  his  estate  from 
what  he  would  have  done  if  left  entirely  to  his  own  discretion 
and  judgment;  that  his  free  agency  and  independence  must 
have  been  overoome;  and  that  he  must,  by  some  dominion  or 
control  exercised  over  his  mind,  have  been  constrained  to  do 
what  was  against  his  will,  and  what  he  was  unable  to  refuse 
and  too  weak  to  resist.  But  that  moderate  and  reasonable 
solicitation,  entreaty,  or  persuasion,  though  yielded  to,  if  done 
intelligently  and  from  a  conviction  of  duty,  would  not  vitiate 
a  will  in  other  respects  valid.  The  verdict  returned  by  the 
jury  was:  "  In  this  case,  the  jury  find  the  issue  in  favor  of 
the  appellees,  and  therefore  find  for  the  appellees  to  recover 
from  the  appellants  their  costs."  The  other  facts  appear  from 
the  opinion. 
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C.  Chapman^  Siurgesj  and  TVeat^  in  Bupport  of  the  motions. 
DutUtn  and  BeardsUy^  eimtra. 

Bj  Court,  BuTLEB,  J.  This  case  comes  up  on  a  motion 
in  error,  and  also  on  a  motion  for  a  new  trial.  We  do  not 
•discover  in  either  motion  any  sufficient  reason  for  disturbing 
the  verdict. 

1.  AH  the  errors  assigned  in  the  motion  in  error  relate  to 
supposed  defects  in  the  pleadings  and  issues  joined  upon  the 
reasons  of  appeal,  or  claimed  errors  in  respect  to  the  form  and 
^fTect  of  the  verdict  when  tested  by  the  technical  rules  of  the 
<;ommon  law  which  governs  pleadings,  issues,  and  verdicts  in 
<;ivil  actions.  It  will  not  be  necessary  to  examine  or  consider 
those  assigned  errors  in  detail,  for,  in  our  opinion,  as  the  pro- 
<;eeding  is  statutory  and  special,  the  technical  rules  of  the 
<x)mmon  law  relied  upon  are  not  applicable  to  it. 

The  courts  of  probate  are  special  and  limited  courts,  with- 
out any  common-law  jurisdiction,  and  created  by  statute  for 
the  probate  of  wills  and  the  settlement  of  estates.  The  statute 
which  creates  them  and  regulates  their  proceedings  provides 
that  when  a  will  is  left  by  a  decedent,  the  executor  ''shall  ex- 
hibit it  for  probate  to  the  court  of  probate  for  the  district 
where  the  testator  last  dwelt."  Another  section  confers  upon 
that  court  cognizance  of  the  probate  of  wills,  and  adds  that  it 
''shall  act  in  all  testamentary  and  probate  matters."  The 
€ame  statute  authorizes  persons  of  a  certain  age  and  of  sound 
mind  to  make  wills,  and  prescribes  the  formalities  to  be  ob- 
-served  in  making  them.  When,  therefore,  the  executor,  in 
conformity  with  his  prescribed  duty,  "exhibits"  the  will  to 
the  court  of  probate  which  has  jurisdiction,  it  becomes  the 
imperative  duty  of  that  courl,  of  its  own  motion,  to  take  the 
custody  of  it,  and  proceed  to  inquire  and  determine  whether  it 
was  executed  according  to  the  formalities  prescribed,  freely, 
by  a  person  of  lawful  age  and  of  sound  mind  and  sufficient 
capacity,  and  is  a  valid  will;  and  to  approve  or  reject  it  ac- 
cordingly. The  jurisdiction  is  thus  given,  and  the  issue, 
whether  a  valid  will  or  not,  prescribed  by  statute,  and  no 
process  or  formal  propoimding  by  the  executor  was  contem- 
plated by  the  legislature,  or  is  necessary  to  give  jurisdiction 
or  make  an  issue,  and  none  are  known  in  our  practice.  The 
issue  being  statutory,  all  the  proceedings  are  oral  and  simple. 
If  the  oath  has  not  been  administered  to  the  subscribing  wit- 
nesses out  of  court,  the  executor,  acting  thenceforth  under  the 
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order  and  diieotioii  of  the  court,  procures  their  attendanoa, 
and  the  court  examines  them,  and  if  contestants  appear,  thej 
cross-examine,  and  produce  other  witnessei^  if  they  desire. 
■Doubtless  it  is  competent  for  the  court  of  probate  to  order  the 
contestants  to  file  their  objections  on  its  own  motion  or  on 
motion  of  the  executor,  but  it  is  rarely  if  ever  done.  Ordina- 
rily the  inquiry  is  confined  to  the  subscribing  witnesses,  and 
is  preliminary  to  a  final  contest  by  appeal  in  the  superior 
court. 

An  appeal  firom  the  judgment  of  a  court  of  probate  accept- 
ing or  rejecting  a  will  takes  up  to  the  superior  court  for  retrial 
that  special  statutory  issue,  and  nothing  more;  and  the  appel- 
late court,  having  no  jurisdiction  of  probate  or  testamentary 
matters,  can  only  retry  that  special  issue,  and  affirm  and  re* 
verse  the  judgment  of  the  court  of  probate  as  that  issue  shall 
be  determined  by  a  jury,  and  certify  such  affirmance  or  re- 
versal to  that  court  as  a  guide  for  its  further  action.  Every 
fact  which  shows  that  the  will  is  not  a  valid  one,  whether  it 
relates  to  the  age  or  capacity  of  the  testator,  or  a  defective 
execution  of  the  paper,  or  to  fraud  and  undue  influence,  is  ma- 
terial under  that  issue,  and  an  element  of  it,  and  is  involved 
in  its  determination.  Reasons  of  appeal,  therefore,  are  not 
necessary  in  our  practice  to  make  issues,  and  if  they  are  filed 
and  issues  joined  upon  them,  they  are  subordinate  issues, 
on  the  elemental  facts  of  the  main  or  real  issue,  which  the 
jury  must  try  and  determine.  In  Comatoek  v.  Hadlymej  8 
Conn.  26  [10  Am.  Dec.  100],  where,  as  here,  reasons  were  filed 
and  traversed,  the  court,  by  Judge  Williams,  say:  "The  real 
question  to  be  tried  was,  whether  there  was  a  valid  will,  and 
this  question  was  to  be  decided  in  the  same  manner  as  if  it 
had  not  been  decided  in  the  court  of  probate";  and  that  doc- 
trine was  the  basis  of  the  decision  in  that  case,  and  in  the 
later  case  of  Knosfs  Appeal^  26  Id.  20,  and  is  now  fundamental 
in  our  law. 

Reasons  of  appeal  are  necessary  in  those  states  where  the 
main  issue  is  not  sent  to  the  jury,  but  one  or  more  special 
issues,  real  or  feigned,  are  made  up  on  the  disputed  elemental 
fact  or  facts,  and  are  sent  by  the  court  to  a  jury  of  the  same 
or  a  different  court,  to  be  tried  and  determined  by  a  special 
verdict;  and  the  court  on  the  return  of  the  special  verdict 
determines  the  main  issue  in  accordance  with  it.  But  in  our 
simple  practice,  and  under  our  statute,  the  main  or  real  issue 
goes  directly  to  the  jury;  and  with  it  go  the  subordinate  ele- 
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mental  iflsaes  or  tacts  on  which  it  turns;  and  that  diain  or  real 
iflsne  must  be  found  by  the  jury  by  their  verdict  in  some  form, 
as  the  bada  for  a  judgment  by  tiie  court,  or  there  will  be  a 
mistrial. 

It  is  not  easy  to  ascertain  when,  or  in  which  of  the  three 
courts  which  have  successively  had  appellate  jurisdiction  of 
testamentary  matters,  the  practice  of  filing  reasons  for  such 
an  appeal  was  introduced  in  this  state.  Undoubtedly,  they 
have  served,  and  now  serve,  a  useful  purpose  as  a  notice  to 
the  opposite  party  of  the  grounds  of  objection  to  the  will, 
which  will  be  relied  upon  at  the  trial;  and  by  limiting  the 
party  filing  them  to  evidence  of  the  objections  alleged  in 
them;  and  were  probably  introduced  for  that  reason.  But 
however  that  may  be,  as  our  law  now  stands,  and  the  whole 
case  goes  to  the  jury,  they  can  have  no  other  practical  effect. 
And,  so  that  they  are  not  admitted  on  the  record  to  be  true, 
it  is  immaterial,  especially  after  verdict,  how  they  are  an- 
swered, or  whether  answered  at  all.  In  either  case  the  tech- 
nical rules  of  the  common  law  relative  to  the  formation  and 
determination  of  issues  cannot  be  applied  to  them.  Verdicts, 
too,  have  been  drawn  in  practice  by  counsel,  very  much  accord- 
ing to  their  tastes,  and  the  form  is  immaterial,  if  the  main 
issue,  on  which  alone  the  judgment  must  be  based,  is  clearly 
determined  by  them. 

This  view  disposes  of  the  questions  on  the  motion  in  error. 
As  there  was  no  intentional  admission  of  fact,  the  whole  case 
went  to  the  jury,  and  they  found  ''  the  issue,"  and  by  intend- 
ment the  real  issue,  and  of  course  all  elemental  facts  or  issues, 
for  the  appellees;  and  that  was  a  correct  method  of  express- 
ing their  conclusion  and  disposing  of  the  case. 

2.  The  questions  raised  on  the  motion  for  a  new  trial  will 
be  considered  in  their  order. 

1.  The  appellants  claim  in  the  first  place  that  the  court 
should  have  charged  as  they  requested,  or  otherwise  than  it 
did,  on  the  question  of  capacity. 

But  we  think  differently.  Since  the  decision  of  this  court 
in  Kinne  v.  Kinney  9  Conn,  102  [21  Am.  Dec.  732],  the  in- 
structions there  held  proper  to  be  given  to  the  jury  have  been 
well  understood,  and  have  been  given  in  practice  with  sub- 
stantial uniformity.  The  jury  have  been  informed  in  sub- 
stance that  it  was  not  necessary  that  the  testator  should  have 
been  capable  of  transacting  business  generally;  but  that  he 
had  sufficient  capacity  to  make  a  will  if  he  understood  the 
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tiosiness  In* which  he  was  engaged  and  the  elements  of  it, 
namely,  if  he  recollected  and  understood,  or  in  other  words, 
comprehended,  the  nature  and  condition  of  his  property,  the 
persons  who  were  or  should  be  the  natural  objects  of  his 
bounty,  and  his  relation  to  them,  the  manner  in  which  he 
wished  to  distribute  it  among  or  withhold  it  from  them,  and 
the  scope  and  bearing  of  the  provisions  of  the  'will  he  was 
making;  and  we  are  not  aware  that  any  better  or  safer  and 
more  just  guide  for  the  jury  has  been  or  can  be  adopted.  The 
charge  of  the  court  below  conformed  substantially  to  it,  and 
we  think  the  appellants  have,  in  that  respect,  no  just  cause  for 
complaint.  And  on  the  other  hand,  we  are  of  opinion  that  the 
instruction  prayed  for  ought  not  to  have  been  given,  if  we  had 
not,  in  our  practice,  a  settled  rule  of  our  own. 

Juries  contain  usually  some  new  and  inexperienced  men. 
The  first  branch  of  the  request  was  not  preceded,  as  it  should 
have  been,  by  a  statement  that  the  full  possession  of  his  facul- 
ties by  the  testator  was  not  necessary;  and  it  required  that  he 
should  comprehend  '^perfectly"  the  condition  of  his  property, 
etc.;  and  if  given  as  an  instruction,  without  such  prefix  and 
alone,  as  requested  to  such  men,  they  would  have  been  in 
danger  of  being  misled.  The  second  branch  of  the  request 
originated  with  a  very  distinguished  jurist  of  another  state; 
and  as  a  part  of  a  judicial  opinion  intended  for  the  profession, 
was  an  apt  and  intelligible  description  of  the  degree  of  capa- 
city required.  But  it  does  not  particularize  the  elements  of 
the  business,  was  not  intended  as  a  guide  for  the  jury,  and 
was  not,  alone  or  in  connection  with  the  first  branch  of  the  re- 
quest, a  sufficient  instruction  for  them. 

2.  The  court  did  not  conform  to  the  second  request  of  the 
appellants  in  terms,  but  it  did  in  substance.  The  whole 
charge  recognizes  the  principle  that  undue  influence  vitiates 
a  will.  The  request  did  not  define  or  imply  what  undue  in- 
fluence was;  and  the  court  very  properly  told  the  jury  what 
was  and  what  was  not  such  influence.  And  in  performing 
this  plain  duty,  the  court  adopted  the  true  rule.  It  was  not 
necessary  for  the  court  to  tell  the  jury  that  a  less  degree  of 
influence  would  overcome  the  free  agency  of  a  weak  man  than 
was  required  to  overcome  that  of  a  s^ng  one.  That  is  a 
matter  of  fact,  founded  on  common  experience,  and  was  doubt- 
less urged  in  argument  to  and  appreciated  by  the  jury;  not  a 
principle  of  law,  in  respect  to  which  the  court  was  bound  to 
instruct  them. 
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3.  The  next  four  requests  relate  to  the  same  subject-matter, 
and  may  be  considered  together.  They  assume  a  confidential 
relation  between  Mr.  Loomis  and  Mr.  Synnott,  who  were  lega- 
tees, and  the  testator,  that  the  law  presumes  undue  influence 
from  such  a  relation,  and  that  the  burden  was  upon  tlicm  to 
show  by  satisfactory  proof  that  such  presumed  influence  did 
not  in  fact,  or  in  any  degree,  induce  the  giving  of  those  lega- 
cies. Thus  far  the  court  recognized  the  propriety  of  the  re- 
quests, and  charged  the  jury  in  conformity  with  them.  Bub 
one  of  the  requests  went  further,  and  asked  the  court  to  charge 
that,  as  to  the  legatee  who  drew  the  will,  and  between  whom 
and  the  testator  the  relation  of  attorney  and  client  subsisted, 
unless  the  jury  should  find  that  means  were  employed  by  the 
intervention  of  a  third  person,  or  otherwise,  to  prevent  such  re- 
lation from  influencing  the  testator  in  the  disposition  of  his 
property,  it  would  be  their  duty  to  find  the  legacies  given  him 
and  his  son  void.  The  court  did  not  so  charge,  but  in  that 
omission  we  perceive  no  error. 

The  rule  that  undue  influence  in  respect  to  a  legacy  is  to  be 
presumed,  when  the  relation  of  attorney  and  client  subsists 
between  the  testator  and  the  legatee,  and  the  will  is  drawn  by 
the  latter,  is  well  established,  and  was  recognized  in  the  charge 
of  the  court  But  we  have  been  referred  to  no  authority,  and 
know  of  none,  which  sustains  or  recognizes  the  claim  of  the 
appellants,  nor  upon  principle  can  such  intervention  or  cau- 
tion be  required  as  matter  of  law.  The  presumption  is  one 
of  fact, — a  badge  of  fraud  (for  undue  influence  is  a  species 
of  fraud), — and,  like  other  presumptions  of  fact,  may  be  re- 
butted by  any  evidence  which  tends  to  show,  and  satisfies  the 
jury,  that  in  the  particular  case  it  is  untrue.  It  is  not  that 
the  mere  relation  necessarily  induces  or  exerts  an  undue  in- 
fluence as  the  request  implies  (for  all  legacies  by  clients  to 
their  attorneys  are  not  presumptively  induced  by  undue  in- 
fluence), but  because  drawing  the  will  presents  an  opportunity 
and  a  temptation,  which,  together  with  the  personal  friend- 
ship and  confidence  and  influence  of  the  relation,  justify  sus- 
picion, and  the  requirement  from  the  legatee  of  satisfactory 
evidence  that  the  opportunity  was  not  embraced,  and  the  influ- 
ence was  not  exert^.  Sir  Edward  Coke  advised  the  interven- 
tion of  the  neighbors  in  a  class  of  presumptively  fraudulent 
conveyances,  but  in  order  to  furnish  evidence  of  the  borui  fides 
of  the  transaction,  not  to  prevent  a  fraud.  Wo  know  of  no  in- 
stance where  a  preventive  intervention  has  ever  been  advised 
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Whether  the  jury  should  or  should  not  be  satisfied  in  any 
particular  case,  that  the  bequest  was  not  induced  by  undue 
influence,  without  evidence  of  the  precaution  and  intervention 
claimed,  it  is  their  province  to  determine,  and  the  argument 
that  they  should  not  is  for  them. 

When,  therefore,  the  court  told  the  jury  that  the  presump> 
tion  existed,  and  that  it  threw  upon  the  appellees  the  burden 
of  showing  by  a  clear  preponderance  of  evidence  that  every- 
thing connected  with  the  making  and  execution  of  the  instru- 
ment was  free  from  impropriety  and  unfairness,  and  that  it 
was  necessary  that  they  should  be  satisfied  that  the  relation 
had  no  undue  or  improper  influence  over  the  mind  of  the  tes- 
tator, and  did  not  induce  him  to  make  a  difierent  disposition 
of  his  estate  or  any  portion  of  it  from  what  he  otherwise  would 
have  done,  it  gave  them  all  the  instruction  which  the  appel- 
lants could  lawfully  or  reasonably  require. 

For  these  reasons,  a  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred,  except  Hxhman, 
C.  J.,  who  did  not  sit. 

TuTAMSNTABT  OAPAcrTT  GiNERALLT:  See  Pecsi  T.  Cary^  84  Am.  Dm.  500^ 
note  240,  when  other  cases  are  odUected. 

Ulrinni  Ihilusncb,  What  is,  ani>  What  is  not:  See  Dean  t.  Kegfeff^  SS 
Am.  Dea  020;  WM  t.  Flenung^  76  Id.  675,  note  677;  TVyfor  t.  £ei^,  68  Id. 
100^  note  168L  where  other  oeses  are  coUeoted. 
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On  HAS  Ko  RioBT,  BT  GRAonro  SuBVAOt  OF  BD  Lans^  TO  TvBJK  SntorMM 
Water  faUing  upon  or  nmning  over  it  npon  the  adjoimiig  land  e< 
other;  and  it  makes  no  difference  that  in  doing  this  ha  has  no 
to  injure  the  adjoining  owner. 

Action  on  the  case.    The  opinion  states  the  facts. 

Haheyf  Prattj  and  Waitf  in  support  of  the  motion. 

Hovey  and  Holbrooke  contra. 

By  Court,  Hinman,  C.  J.  This  action  is  for  an  injnij 
caused  by  turning  the  surface  water  which  accumulated  on  the 
defendant's  lot  from  rains  and  the  melting  of  snow  upon  the 
adjoining  lot  of  the  plaintiff.  The  defendant  claimed  the  right 
to  grade  his  own  lot  as  he  pleased,  and  that  if  he  did  this  fof 


Oct.  1867.]  AoAMs  V.  Walksb*  74S 

■any  lawfdl  purpose  of  his  own,  as  to  prevent  the  snrfiEtce  water 
from  flowing  into  his  well,  and  had  no  malicious  intention  to 
injure  the  plaintiflf,  he  was  not  liable  for  any  injury  resulting 
consequentially  therefrom  by  the  surface  water  being  turned 
by  such  grading  directly  upon  the  plaintiff's  lot  where  it  had 
not  previously  flowed.    The  claim  is  briefly  this:  that  the  de- 
fendant might  lawfully  so  grade  his  own  lot  as  to  turn  the 
surface  water  which  incommoded  him  upon  the  plaintiff's  lot, 
\o  her  injury,  if  he  had  no  malicious  motive,  and  was  seeking 
only  his  own  benefit.    And  we  think  the  court  was  understood 
t>y  the  jury  as  sanctioning  this  claim  in  that  part  of  the  charge 
where  they  were  told  that  '4f  they  should  find  that  the  de- 
fendant in  crrading  his  lot  formed  a  basin  thereon,  and  that 
he  did  this  merely  to  prevent  the  surface  water  from  running 
into  his  well  or  doing  other  damage  to  his  premises,  and  if  in 
consequence  of  such  grading  and  the  forming  of  such  basin 
the  water  passed  from  the  defendant's  land  upon  the  land  of 
the  plaintiff  in  greater  quantities  and  in  different  places  than 
it  had  done  before,  the  defendant  is  not  liable  therefor."    The 
•court  undoubtedly  did  not  mean  to  be  understood  as  instruct- 
ing the  jury  that  a  party  might  lawfully  turn  the  surface  water 
which  was  inconvenient  to  himself  directly  upon  his  neighbor's 
lot,  yet  we  think  this  is  the  purport  of  this  part  of  the  charge. 
The  grading  of  his  lot  is  spoken  of  as  having  been  done  for  the 
mere  purpose  of  preventing  his  surface  water  from  running 
into  his  well,  or  doing  other  damage  to  his  premises.    There 
was  surface  water  on  his  lot  which  injured  his  well,  and  to  get 
rid  of  it  he  so  graded  his  land  as  to  throw  it  upon  the  land  of 
the  plaintiff,  and  the  jury  were  in  substance  told  that  for  the 
injury  thus  caused  no  action  would  lie,  unless  there  was  an 
express  intention  to  injure  the  plaintiff.    As  thus  understood, 
the  charge  is  in  conflict  with  the  doctrine  that  a  party  has  no 
right  to  discharge  the  rain  water  falling  upon  his  land  or  upon 
the  roofs  of  his  buildings  upon  the  land  of  his  neighbor.    It  of 
•course  is  immaterial  whether  the  water  is  turned  upon  an- 
other's land  by  means  of  a  spout  or  trough  projecting  from 
the  roof  of  a  building,  or  whether  it  is  led  there  by  a  gutter  or 
-ditch,  or  turned  upon  it  by  means  of  an  embankment  upon  the 
side  of  a  hill.    The  effect  is  the  same  in  turning  the  water 
from  its  natural  course  upon  another's  land,  and  the  injury  to 
the  party  upon  whose  land  it  is  turned  is  the  same  in  either 
•case.    The  impression  of  the  charge  upon  the  minds  of  the 
jury,  as  we  think  they  must  have  understood  it,  must  have 
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been  the  more  positive  from  the  circumstance  that  the  coort 
declined  to  instruct  them,  as  requestcvi  by  tho  plaintiff,  that 
the  defendant's  right  of  accumulating  and  turning  the  surfSeic^ 
water  by  means  of  the  grading  of  his  lot  upon  the  land  of  the 
plaintiff,  was  limited  to  a  reasonable  use  of  his  lot  in  respect 
to  such  grading  and  consequent  turning  of  the  water.  Tb» 
jury  therefore  must,  we  think,  have  understood  that  the  de- 
fendant had  an  absolute  right  to  get  rid  of  the  inconvenience- 
arising  from  the  surface  water  upon  his  land,  by  turning  it 
directly  upon  the  land  of  the  plaintiff.  As  thus  understood, 
the  charge  was  clearly  wrong  according  to  well-established  and 
acknowledged  principles;  and  we  do  not  feel  it  necessary  to 
enter  further  into  the  principles  of  law  applicable  to  adjaoent 
land-owners  in  respect  to  rain  or  surface  water,  which  have 
been  so  fully  argued  before  us. 

We  advise  the  superior  court  to  grant  a  new  trial. 

In  this  opinion  the  other  judges  concurred,  except  Park,  J.,. 
who,  having  tried  the  case  in  the  court  below,  did  not  sit. 

SoBrACi  Water,  Rights  of  AnjAOWT  Owhsrs  as  to:  See  OamMom  ▼. 
Hargadon^  87  Am.  Dec.  625,  note  627»  where  other  cues  are  collected.  Aa 
owner  of  an  upper  field  may  not  conatmct  dratna  or  excavationa  ao  aa  to  f  ona 
new  chatinela  on  the  field  of  a  lower  proprietor,  nor  can  he  collect  the  watera 
of  aeveral  channela  and  diacharge  them  upon  the  lower  field  ao  aa  to  incremie 
the  waah  npon  the  aame:  TtmpleUm  v.  Ko«Ube,  72  Ind.  137,  citing  the  prin- 
cipal caae.  A  peraon  haa  no  right,  by  grading  the  anrface  of  hia  land,  t» 
tarn  the  anrface  water  which  ordinarily  falla  npon  or  flowa  over  it  npon  th» 
adjoining  landa  of  another;  and  it  makea  no  difference  that  ho  doea  it  for  the 
porpoae  of  preventing  the  water  from  flowing  into  hia  well,  or  for  other  law* 
ful  purpoeea,  and  with  no  intention  to  injnra  the  adjoining  owner:  QUUmm  v» 
Cit^  qfCharUaUm,  10  W.  Va.  293;  PeUSfprtm  t.  VUhgt  qf  EvatmiOe,  26  Wu. 
230,  both  citing  the  principal 
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Cm  CoNNBcncuT,  Smr  at  Law  mat  bb  MADiTAnrxD  itfov  Lost  Kon» 
and  where  proof  ia  fnmiahed  th«t  the  defendant  cannot  afterwarda  he 
compelled  to  pay  the  amount  again  to  a  htmaJSde  holder,  the  coort  can 
render  judgment  for  the  amount^  and  require  the  plahl^ff  to  give  tfa# 
defendant  a  bond  of  indemnity. 

Assumpsit.    The  opinion  states  the  case. 

PhiUips^  for  the  plaintiff. 
Penrose^  for  the  defendants. 
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By  Court,  Sakfobd,  J.  The  record  in  this  case  discloses 
the  following  facts,  viz.:  "On  the  twenty-second  day  of  Sep- 
tember, 1865,  the  defendants  made  a  promissory  note  of  that 
date,  in  which  they  promised  to  pay  to  William  S.  Arnold  or 
order  the  sum  of  three  thousand  dollars  on  demand,  with  in- 
terest, for  value  received,  and  delivered  the  same  to  said 
Arnold.  On  the  twenty-sixth  day  of  September,  1865,  tho 
said  Arnold  sold  and  delivered  the  note  to  the  plaintifiV 
Bridgeford,  indorsing  it  on  the  back  as  follows:  'Please  pay 
to  the  order  of  George  Bridgeford.  W.  S.  Arnold.'  In  the 
month  of  September,  1866,  the  defendants  paid  to  the  plaintiff 
on  the  note  two  hundred  dollars  and  the  interest  for  one  year, 
which  payment  was  indorsed  on  the  note.  On  the  seventh 
day  of  June,  1867,  a  further  payment  to  the  plaintiff  of  threo 
hundred  dollars  on  account  of  the  note  was  made,  he,  tlie- 
plaintiff,  giving  his  note  to  the  defendants  for  that  amount. 
On  the  twenty-eighth  day  of  May,  1867,  the  plaintiff  had  hia 
pocket  picked  of  his  wallet,  in  which  was  the  note,  at  a  circua 
in  the  city  of  Providence,  and  the  note  was  at  that  time  lost,, 
and  has  not  been  heard  of  since.  Immediately  upon  the  los& 
of  the  note  the  plaintiff  notified  the  defendants  of  the  facts, 
and  upon  an  examination  of  the  note-book  of  the  defendants 
found  a  memorandum  of  the  note,  and  at  once  published  a 
notice  in  the  Providence  Daily  Press,  describing  the  note, 
stating  its  loss,  and  prohibiting  its  negotiation,  and  stopping 
payment  of  the  same.  The  note  was  never  indorsed  by  the 
plaintiff,  Bridgeford,  but  remained  as  indorsed  by  Arnold." 

What  judgment  should  be  rendered  upon  the  foregoing 
statement  of  facts?  is  the  question  before  this  court. 

It  is  the  well-established  doctrine  in  England  that  there  is 
no  remedy  at  law  for  the  holder  of  a  negotiable  promissory 
note  which  has  been  lost  to  recover  the  contents  from  the 
maker,  or  any  antecedent  party  to  the  note;  but  that  the  only 
remedy  is  in  a  court  of  equity. 

The  same  doctrine  prevails  in  some  of  the  United  States; 
but  in  this  state  and  in  Massachusetts,  and  perhaps  some 
others,  a  different  rule  has  obtained.  Here  a  suit  at  law  may 
be  maintained  upon  a  lost  note  without  proof  of  its  absolute 
destruction,  though  "  such  proof  must  be  given,  by  evidence 
of  its  destruction  or  otherwise,  as  shows  that  the  defendant 
cannot  afterwards  be  compelled  to  pay  the  amount  again  to  a 
bona  fide  holder":  Swift  v.  Stevens,  8  Conn.  431.  And  where 
euch  proof  is  furnished,  it  would  seem  there  can  be  no  good 
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reason  for  compelling  a  party  to  resort  to  a  court  of  equity  for 
relief. 

In  the  case  under  consideration^  ncn  eonstat  that  the  note  is 
not  still  in  existence,  and  may  not  yet  be  the  subject  of 
another  suit  against  these  defendants,  although  it  is  difficult 
to  see  how,  under  the  state  of  facts  found  by  the  court,  as 
above  recited,  the  note  never  having  been  indorsed  by  the 
plaintiff,  Bridgeford,  such  suit  could  be  maintained.  The  de- 
fendants, nevertheless,  may  be  put  to  the  annoyance  and  ex- 
pense of  defending  such  a  suit,  and  against  this,  under  the 
peculiar  circumstance  of  this  case  (the  plaintiff  himself  by 
his  want  of  care  having  contributed  to  his  misfortune),  should 
be  indemnified.  Is  it  competent,  then,  for  the  court,  sitting 
as  a  court  of  law,  to  exercise  equity  powers  in  disposing  of  a 
suit  at  law?  Were  our  chancery  courts  in  their  organization 
distinct  from  courts  of  law,  as  in  England,  it  might  seem  like 
trenching  upon  the  powers  of  the  former  for  the  latter  to 
undertake  to  judge  of  the  sufficiency  of  an  indemnity,  or, 
indeed,  to  make  the  judgment  in  a  case  of  this  character  con- 
tingent upon  the  filing  of  a  bond  of  indemnity  by  the  plain- 
tiff. But  constituted  as  our  courts  of  law  are,  the  judges  in 
tihancery  and  at  law  being  the  same  persons,  no  difficulty  of 
this  nature  can  well  arise.  At  the  same  time,  we  do  not  wish 
to  be  understood  as  desiring  or  intending  to  do  away  with  the 
well-understood  distinction  which  has  so  long  existed  between 
<x>urts  of  law  and  of  chancery  in  this  state. 

This  debt  is  due  to  the  plaintiff,  and  he  is  entitled  to  his 
pay.  The  defendants  should  pay  ibe  note,  and  at  the  same 
time  should  be  protected.  Under  all  the  circumstances  of 
this  case,  we  are  disposed  to  advise  the  superior  court  to  ren- 
<ler  judgment  for  the  plaintiff,  upon  his  filing  in  the  office  of 
the  clerk  of  the  court  a  bond  of  indemnity  of  sufficient  amount 
against  the  defendants  being  vexed  by  another  suit  brought 
upon  the  lost  note;  which  bond  may  be  given  by  the  plaintiff 
alone,  or  with  such  surety  as  the  court  shall  direct. 

In  this  opinion  the  other  judges  concurred. 
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142;  TempU  ▼.  (Tore,  74  Id.  320,  note  321;  Moort  v.  FaU,  66  Id.  297,  Dote 
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Fbnsaoola  and  Geobqia  R  R  Go.  v.  Sfbatt. 

[13  Flobida,  aij 

Objict  akd  PvBPora  of  Ivjuironoir  d  to  Pbssbbti  Thinob  nr  Said 
Cosvmosi,  AiTD  TO  RnxBAiN  an  act  which,  if  done,  would  be  oontrazy 
to  equity  and  good  conscience;  and  it  ia  the  appropriate  relief,  when  the 
remedy  at  law  cannot  be  applied  until  after  the.  injury  has  been  snflbred, 
to  afford  compensation  for  such  injury. 

Iv  Oedxb  to  Suppobt  MonoK  fob  Injuvotion,  Bill  icur  Set  Fokth 
a  case  of  probable  right,  and  probable  danger  that  the  right  will  \m 
defeated  unless  the  court  interferes.  It  is  not  enough  to  state  that  the 
injury  is  likely  to  occur;  the  fact  constituting,  such  likelihood  must  be 
stated. 

ImuKonov  n  FBivmnyB  RnoaDT,  axi>  if  Ibjubt  has  albbadt  bbiv 
DoKi^  it  can  hare  no  operation,  as  it  cannot  be  applied  comotiFely  m 
as  to  remoFe  it. 

Undib  Pbatbb  fob  Oibbbal  Rbubf,  onlt  Bblibf  Conbibixiit  wm 
Oasm  made  in  the  bill  can  be  granted, 

RiLIBF    GbABTBD    UHBIB   GeBBBAL    PBATBB   MUST   BB   COBBIBTBirr   WRB 

OAflB  made  by  the  bill,  and  not  inconsistent  with  the  relief  spedfieaHy 
prayed  for. 

InSOLTBBOT  of  DbFEITOABT    18    NOT  OF  ItSELF    SUFFIUUMT  TO    AUTHOBIIB 

Obabtibo  of  In juiTCTZOir.  There  must  exist  some  other  equitablo 
grounds  for  the  interposition  of  the  court. 
Injunction  to  Pbbtbut  Wabtb  will  not  bb  Granted  whebb  Thbbat* 
EN  ED  Injubt  will  NOT  BE  Ibrepabable,  and  the  facts  charged  as  ren- 
dering the  injury  irreparable  must  be  set  out  in  the  bill  to  enable  the 
court  to  judge  if  it  will  be  of  that  character. 

BZISTENCB    OF    LiSN    ON    DeFENDANT*R    PrOPERTT    WILL    NOT    JlTBTIFr    IH* 

JiTNcnoN  against  his  free  use  and  enjoyment  of  it  as  his  taste  or  judg- 
ment may  direct.  The  lien -holder  must  first  allege  and  show  that 
defendant's  use  of  the  property  will  in  aU  probability  tend  to  its  injury 
or  destruction  to  an  extent  impairing  its  Talue  as  a  security,  and  peril 
the  payment  of  the  lien  when   it  is  sought  to  be  enforced. 
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The  opinion  states  the  case. 

Lovell  and  Papy,  for  the  appeUants. 
SandersoUy  for  the  appellees. 

By  Court,  Douglas,  J.  In  this  case  a  bill  was  filed  in  th^ 
circuit  court  of  Columbia  County  on  the  third  day  of  April, 
1867,  by  James  W.  Spratt  and  Daniel  Callahan,  asking,  among^ 
other  things,  that  the  chancellor  would  grant  an  injunction  to 
restrain  the  defendants,  the  Pensacola  and  Georgia  Railroad 
Company  and  the  Atlanta  and  Georgia  Railroad  CompaDy, 
from  running  locomotives  and  cars  over  the  branch  road  from 
Live  Oak  station  to  the  Georgia  and  Florida  boundary  line^ 
or  any  part  thereof,  or  committing  waste  thereon,  or  in  any 
way  or  manner  using  the  said  branch  road  from  Live  Oak* 
station  to  the  (Georgia  and  Florida  boundary  line,  until  the 
further  order  of  the  court.  The  complainants  also  pray  aa 
account  may  be  taken  of  an  amount  due  them  for  work  and 
labor,  and  materials,  and  that  the  court  would  decree  a  sale 
of  the  said  branch  road  to  satisfy  their  claim  and  demand^ 
when  ascertained. 

There  is  also  a  prayer  for  such  further  or  other  relief  as  the 
nature  and  circumstances  of  the  case  may  require. 

The  material  statements  in  the  bill  necessary  now  to  be 
considered  are: — 

1.  That  the  said,  branch  road  from  live  Oak  station,  in 
Florida,  to  the  Georgia  boundary  line  was  placed  in  the  pos- 
session of  the  complainants  by  the  military  authorities  of  the 
Confederate  States  for  the  purpose  of  altering,  improving,  and 
repairing  the  same,  under  an  agreement  between  the  Pensa* 
cola  and  (Georgia  Railroad  Company  and  the  Confederate 
States. 

This  statement  is  denied  by  the  answer  of  the  Pensacolit 
and  Georgia  Railroad  Company. 

2.  That  the  complainants  went  into  possession  of  said 
branch  road  under  a  contract  with  one  Minor  Merriweather,. 
a  major  of  engineers  in  the  military  service  of  the  Confederate 
States,  and  that  the  said  Minor  Merriweather  then  placed  the 
complainants  in  the  possession  of  the  said  branch  road  by  the 
authority  of  the  Pensacola  and  Georgia  Railroad  Company, 
one  of  the  defendants,  under  a  contract  between  the  Pensacola 
and  Georgia  Railroad  Company  and  the  Confederate  States. 

This  allegation  is  denied  in  the  answer  of  the  Pensacois 
and  Georgia  Railroad  Company,  one  of  the  defendants. 
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3.  That  the  complainants  entered  into  the  pooocBrion  of 
«aid  road  under  their  contract  with  the  Confederate  States, 
41  nd  performed  certain  work  and  supplied  materials  to  the 
4imount  of  $37,379.60. 

To  this  allegation  of  complainants  the  defendants  say ''  they 
know  nothing." 

4.  The  bill  further  states  that  the  complainants  have  a  lien 
on  each  and  every  portion  of  said  branch  road  for  the  pay- 
ment  of  said  sum  of  $37,379.60,  and  that  the  said  lien  has 
never  been  lost  or  surrendered  by  complainants. 

This  lien  is  denied  in  the  answers  of  the  defendants. 

5.  That  the  Pensacola  and  Georgia  Railroad  Company, 
without  the  consent  of  and  in  violation  of  the  rights  and  lien 
of  complainants,  took  possession  of  said  branch  road,  and  re- 
fused to  pay  the  claim  of  complainants. 

To  this  allegation  the  defendants  reply,  denying  that  they 
took  possession  of  said  road,  but  that  the  same  was  turned 
over  to  them  by  the  military  authorities  of  the  United  States, 
after  the  close  of  the  late  Civil  War,  and  that  the  United  States 
took  possession  of  it  as  captured  and  abandoned  property. 

6.  That  since  the  Pensacola  and  Georgia  Railroad  Company 
took  possession  of  said  road,  they  have  sold  or  leased  the  same 
to  the  Atlanta  and  Georgia  Railroad  Company  for  a  consider- 
ation of  many  thousand  dollars. 

This  is  admitted  in  the  answers,  and  the  amount  of  the  pur- 
chase-money and  the  funds  in  which  it  was  paid  is  fully  set 
forth. 

7.  That  the  defendants  are  running  and  using  said  road  to 
the  detriment  in  value  of  the  same,  and  to  the  injury  of  the 
lien  and  debts  and  claims  of  the  complainants. 

This  is  denied  in  the  answers,  and  it  is  averred  that  the 
value  of  said  road  has  been  increased  more  than  double  since 
it  went  into  the  possession  of  the  Atlanta  and  Georgia  Rail* 
road  Company,  by  the  expenditure  of  large  sums  of  money  in 
repairs  and  improvements. 

8.  The  bill  alleges  that  the  Pensacola  and  Georgia  Rail- 
road Company,  one  of  the  defendants,  is  insolvent. 

This  is  not  denied  by  the  answer. 

9.  That  the  complainants  have  instituted  their  action  at  law 
in  the  Leon  circuit  court,  against  the  Pensacola  and  Georgia 
Railroad  Company  for  the  recovery  of  their  said  debt,  which 
suit  is  still  pending  and  undecided. 
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This  is  admitted  in  the  answer  of  the  Pensacola  and  Georgia 
Railroad  Company. 

There  are  many  other  Etatements  and  allegations  in  the 
bill,  which  at  this  time,  and  for  the  purpose  of  deciding  the 
questions  properly  raisedy  it  is  unnecessary  to  notice. 

The  argument  at  bar  took  a  wide  range,  embracing  questione 
proper  to  be  considered  on  a  final  hearing,  and  was  charac- 
terized both  for  complainants  and  defendants  by  marked  abil- 
ity and  learning.  If  the  case  was  before  us  on  final  hearing, 
we  should  feel  it  our  duty  to  consider  and  decide  all  the  points 
raised  by  the  bill  and  answer,  and  argued  at  bar.  In  the 
present  condition  of  the  case,  the  record  presents  an  appeal 
fi-om  an  interlocutory  order  of  the  court  below  from  granting 
an  injunction,  and  to  the  propriety  of  granting  an  injunction 
we  shall  chiefly  direct  our  inquiries,  leaving  other  questions 
to  be  settled  when  they  properly  arise. 

The  object  and  purpose  of  an  injunction  is  to  preserre  and 
keep  things  in  the  same  state  or  condition,  and  to  restrain  an 
act  which  if  done  would  be  contrary  to  equity  and  good  con- 
science;  and  it  is  the  appropriate  relief  when  the  remedy  at 
law  is  subsequent  to  the  injury,  and  the  eflects  cannot  be  ade- 
quately compensated:  Jeremy's  Eq.  Jur.  308. 

In  order  to  support  a  motion  for  an  injunction,  the  bill 
should  set  forth  a  case  of  probable  right,  and  a  probable  danger 
that  the  right  would  be  defeated  without  the  interposition  of 
the  court.  It  is  not  enough  that  a  complainant  shall  allege 
in  his  bill  that  the  injury  will  occur  to  himself  or  property, 
but  he  must  show  facts  to  enable  the  court  to  judge  if  the  in- 
jury will  be  of  the  character  stated  before  he  will  be  entiUed 
to  the  interposition  of  the  court:  ToU  Bridge  v.  Free  Bridge^  1 
Rand.  206;  Thehout  y.  Canova^  11  Pla.  167. 

In  the  case  of  Attomey-Oenercd  v.  New  Jersey  Sailrocid  and 
Traneportation  Co,,  3  N.  J.  Eq.  141,  the  court  say:  ^  The  Juno*. 
tion  is  a  preventive  remedy.  It  interposes  between  the  com* 
plainant  and  the  injury  he  fears  or  seeks  to  avoid.  If  the 
injury  be  already  done,  the  writ  can  have  no  (^ration,  fiar  H 
cannot  be  applied  correctively  so  as  to  remove  it." 

It  is  objected  on  the  part  of  the  defendants  that  the  injuno* 
tion  in  this  case  is  used  correctively  and  as  a  punishment; 
that  the  relief  granted  by  the  chancellor  is  inconsistent  with 
the  special  relief  prayed  for  in  the  bill,  and  for  this  and  other 
reasons  the  injunction  should  be  dissolved. 

To  this  it  is  replied  on  behalf  of  the  complainants  that  if  the 
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court  shall  find  thdt  the  bill  contains  no  prayer  for  specific  re- 
lief corresponding  to  the  relief  decreed,  yet  under  the  prayer 
for  general  relief  the  court  may  grant  any  other  relief,  though 
inconsistent  with  the  relief  specially  asked,  provided  it  be 
agreeable  to  the  case  made  by  the  bill. 

Many  authorities  have  been  cited  for  and  against  the  posi- 
tions assumed,  but  we  shall  only  refer  to  a  few  of  the  leading 
ones. 

In  the  case  of  English  v.  Foxhall,  2  Pet.  223,  S.  C,  8  Cond. 
Rep.  229,  the  supreme  court  of  the  United  States  held  'Hhat 
under  a  general  prayer  for  relief,  only  relief  consistent  with  the 
case  made  in  the  bill  can  be  granted."  The  same  court  de- 
cided the  same  point  in  the  case  of  Hobson  v.  Mc Arthur^  16  Pet. 
195;  and  the  citations  from  Story's  Equity  Pleading  are  to  the 
same  effect:  Story's  Eq.  PI.,  sees.  40-43. 

On  examination,  it  will  be  found  that  these  authorities  do 
not  decide  the  question  raised  in  this  case;  they  decide  that 
under  the  prayer  for  general  relief  such  relief  may  be  afforded 
as  is  consistent  with  the  case  made  in  the  bill,  though  not 
specially  prayed  for;  but  they  do  not  decide  that  relief  may 
be  granted  inconsistent  with  the  relief  specially  asked. 

In  the  case  of  Hiem  v.  Milly  decided  by  Lord  Chancellor 
Erskine,  he  said:  "If  the  bill  contains  charges,  putting  facts 
in  issue  that  are  material,  the  plaintiff  is  entitled  to  the 
relief  which  those  facts  will  sustain  under  the  general  prayer; 
but  he  cannot  desert  specific  relief  prayed,  and  under  the 
general  prayer  ask  specific  relief  of  another  description,  unless 
the  facts  and  circumstances  charged  by. the  bill  will,  consis- 
tently with  the  rules  of  the  court,  maintain  that  relief." 

It  is  important  to  ascertain  what  were  the  rules  of  the  Eng- 
lish courts  of  chancery  on  this  subject,  in  order  rightly  to 
understand  the  import  of  this  ruling  of  the  chancellor.  For- 
merly, the  chancellor  prescribed  rules  governing  the  practice 
of  that  court  in  all  matters,  even  to  the  manner  in  which  bills 
should  be  framed;  and  this  was  so  up  to  the  15  <&  16  Vic, 
c.  86,  sec.  10,  when  Parliament  passed  an  act  to  amend  the 
practice  of  the  court  of  chancery. 

The  length  of  a  bill,  with  its  charging  part,  and  its  pre- 
tenses, was  found  to  be  inconvenient  and  unnecessary,  and 
this  act  was  passed  in  order  to  render  the  practice  simple  and 
easy  in  the  preparation  of  bills  and  answers.  "  This  statutory 
direction,"  says  Mr.  Daniell,  "  does  not  alter  the  rules  in  force 
previously.     That  rule  was,  that  when  the  prayer  did  not 
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extend  to  embrace  all  the  relief  to  which^e  plaintiff  mi^t 
at  the  hearing  show  a  right,  the  defect  in  the  relief  might  be 
supplied  under  the  general  prayer,  provided  that  such  relief 
was  consistent  with  that  specifically  prayed,  as  well  as  with 
tbe  case  made  by  the  bill,  for  the  court  would  not  suffer  a 
defendant  to  be  taken  by  surprise,  and  permit  a  plaintiff  to 
neglect  and  pass  over  the  prayer  he  had  made,  and  take  an- 
other  decree,  even  though  it  were  according  to  the  case  made 
by  his  bill ":  DanieU's  Ch,  PL  &  Pr.  383. 

From  this  it  will  be  seen  that  when  Lord  Chancellor 
Erskine  said  "  that  the  plaintiff  cannot  desert  specific  relief 
prayed,  and  under  the  general  prayer  ask  specific  relief 
of  another  description,  unless  the  facts  and  circumstances 
charged  by  the  bill  will,  consistently  with  the  rules  of  the 
court,  maintain  the  relief,"  he  must  be  understood  as  declar- 
ing that  the  rules  of  the  court  would  not  allow  the  plaintiff 
to  ask  specific  relief  of  one  kind,  and  get  special  relief  of  a 
different  and  inconsistent  kind  from  that  asked  for. 

In  the  case  of  BuUer  v.  Durham^  2  6a.  420,  it  was  held  by  the 
supreme  court  of  Qeorgia  ''  that  if  there  be  a  prayer  for  spe- 
cific relief,  and  also  a  prayer  for  general  relief,  the  com- 
plainant shall  have  such  other  relief  under  the  general  prayer 
as  is  consistent  with  the  case  made  and  the  special  prayer, 
and  no  more":  Marine  ic  F.  I.  Co.  v.  Early,  2  R.  M.  Charlt  280. 

In  the  case  of  Stone  v.  Anderson,  26  N.  H.  506,  and  Tread- 
toell  V.  Brown,  44  Id.  551,  it  was  held  by  the  supreme  court  of 
New  Hampshire  "that  under  the  prayer  for  general  relief 
the  plaintiff  may  have  such  relief  as  he  is  entitled  to,  without 
regard  to  any  defect  in  tbe  prayer  for  special  relief,  provided 
it  does  not  conflict  with  that  specially  prayed  for." 

Tbe  court,  under  the  general  prayer  for  relief,  will  grant 
such  relief  only  as  the  case  stated  in  the  bill  and  sustained  by 
the  proofs  will  justify.  The  frame  and  structure  of  the  bill  in 
this  case  is  for  an  injunction  to  restrain  the  defendants  from 
running,  using,  or  removing  locomotives  and  cars  over  the 
road,  or  any  part  thereof,  or  committing  waste  thereon,  or  in 
any  way,  manner,  or  form  using  the  said  road  to  the  detriment 
in  value  of  the  same  by  wearing  out  the  same;  and  for  an  ac- 
count of  the  indebtedness  of  the  plaintiffs  to  the  def^mdants, 
and  for  a  sale  of  the  road  to  satisfy  the  same. 

There  is  nothing  in  this  bill  looking  to  the  impounding  the 
revenues  of  the  road  and  requiring  its  officers  to  make  monthly 
returns  of  its  earnings  and  expenditures  to  the  court    No  such 
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<lecree  was  either  necessary  or  proper  to  preserve  the  property 
«o  that  it  might  be  forthcoming  to  respond  to  the  plaintiffs' 
lien  when  asserted.  If  the  facts  would  justify  a  prayer  or  de- 
cree for  any  such  relief,  the  bill  should  have  been  framed  with 
Ihat  view.    This  bill  is  not  so  framed. 

The  relief  granted  by  the  chancellor  is  not  the  special  relief 
disked  for  by  the  complainants,  and  if  the  decree  made  in  this 
-case  is  to  be  sustained,  it  must  be  under  the  general  prayer  for 
relief  in  the  close  of  the  bill.  As  to  the  relief  to  be  given  under 
41  general  prayer,  we  have  seen  the  rule  to  be  that  it  must  be 
agreeable  to  the  case  made  by  the  bill,  and  not  inconsistent 
with  the  relief  specifically  prayed  for:  Chalmers  v.  Chambers^ 
6  Har.  &  J.  30,  decided  by  the  court  of  appeals  of  Maryland. 

In  this  case  the  relief  asked  is  for  an  injunction  to  restrain 
the  defendants  from  running,  using,  or  removing  locomotives 
and  cars  over  the  road,  or  any  part  thereof,  or  in  any  manner 
using  the  said  road,  and  also  for  an  account  and  sale  of  the 
road  to  satisfy  the  debt  and  claim  of  the  complainants;  and  a 
general  prayer  for  such  relief  as  to  the  court  should  seem 
meet. 

The  relief  granted  by  the  decree  of  the  chancellor  is,  ''that 
the  defendants  be  enjoined  &om  executing,  or  in  any  wise 
•carrying  into  effect,  the  agreement  entered  into  between  the 
president  of  the  Pensacola  and  Oeorgia  Railroad  Company 
and  the  president  of  the  Atlanta  and  Greorgia  Railroad  Com- 
pany, relative  to  the  sale  or  lease  of  said  branch  road,  and 
that  the  Atlanta  and  Georgia  Railroad  Company  be  enjoined 
from  paying  over  to  the  Pensacola  and  Georgia  Railroad  Com- 
pany any  sums  of  money  growing  out  of  the  consideration 
upon  which  the  aforesaid  agreement,  contract,  or  attempted 
6ale  or  lease  was  made. 

"2.  That  the  Atlanta  and  Georgia  Railroad  Company  be  en- 
joined, until  the  further  order  of  the  court,  from  disposing  in 
any  manner  whatsoever  of  any  of  the  incomes  and  earnings  of 
said  branch  road,  except  in  the  payment  of  the  necessary 
repairs  and  the  necessary  expenses  of  running  and  operating 
said  road. 

''8.  That  the  defendant,  the  Atlanta  and  Georgia  Railroad 
Company,  do  make  to  this  court  a  monthly  report,  showing 
the  gross  amounts  of  its  receipts  from  the  said  branch  road, 
extending  from  Live  Oak  station  to  the  Georgia  boundary 
line,  and  also  the  amount  expended  for  repairs  and  the  ex- 
|)cnse8  of  operating  said  road. 

Am.  Dxo.  Vol.  XCI— 48 
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*4.  The  same  order  as  above  against  the  Pensacola  and 
Greorgia  Railroad  Company. 

''  5.  That  the  defendants  do  appear  before  the  chancellor 
at  his  chambers  at  Lake  City,  on  Friday,  the  fifteenth  day  of 
May,  1867,  to  show  cause,  if  any  they  have,  why  a  receiver 
shall  not  be  appointed  in  this  case." 

We  are  now  called  upon  to  decide  if  the  relief  granted  i» 
agreeable  to  the  case  made  by  the  bill,  and  not  inconsistent 
with  that  specifically  asked.  The  statement  of  the  special 
prayer  for  relief  and  the  relief  granted  answers  the  question; 
for  it  would  be  di£Qcult  to  conceive  anything  in  chancery  pro- 
ceedings more  inconsistent  than  the  prayer  for  specific  relief 
in  this  case  and  the  decree  rendered. 

The  complainants  ask  that  the  defendants  be  restrained  from 
running  their  cars  and  locomotives  over  the  road,  to  its  injury 
and  their  detriment.  The  decree  responds  to  this  prayer  of 
the  complainants  by  permitting  the  defendants  the  free  use  of 
the  road,  but  impounds  the  revenues  arising  &om  its  use.  Th» 
relief  asked  for  is  refused,  but  something  else,  wholly  incon- 
sistent, and  to  the  great  injury  of  the  defendants,  is  granted. 
Was  there  any  obstruction  to  the  court's  granting  the  particu- 
lar relief  prayed?  If  not,  the  plaintifis  could  not  abandon 
that  asked,  and  take  a  diflerent  decree  under  the  general 
prayer:  Alien  v.  CoffmaUy  1  Bibb,  469;  Thompson  v.  Smithsonj, 
7  Pet.  144;  Read  v.  Cramer,  2  N.  J.  Eq.  277. 

In  this  case,  we  can  see  no  obstruction  to  the  granting  by 
the  chancellor  the  particular  relief  asked,  if  it  was  proper  to 
issue  an  injunction  at  all. 

The  complainants  charge  in  their  bill  the  insolvency  of  the 
defendant,  Pensacola  and  Georgia  Railroad  Company,  and  on 
the  argument  this  was  urged  as  a  good  ground  for  issoing  the 
injunction. 

The  insolvency  of  the  debtor  is  never  a  sufficient  reason  of 
itself  for  the  exercise  of  the  extraordinary  power  of  the  court 
by  way  of  injunction,  and  courts  have  never  acted  upon  the 
suggestion  of  insolvency  in  the  debtor,  unless  there  was  some 
other  equitable  ground  for  its  interposition. 

The  case  of  Yonge  v.  McCormick,  cited  from  6  Fla.  370,  is 
not  in  opposition  to  this  recognized  principle  of  equity.  In 
that  case  the  facts  were  as  follows:  The  complainants  had 
purchased  from  the  defendant  a  tract  of  land,  and  paid  a  part 
of  the  purchase-money,  and  given  their  notes  for  the  balance. 
The  title  to  a  part  of  the  land  was  found  to  be  in  the  wife  of 
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the  defendant,  and  not  in  himself.  The  bill  was  filed  to  re- 
strain the  defendant  from  collecting  the  balance  of  the  pur- 
chase-money for  which  the  notes  had  been  given,  and  it  seta 
forth  the  failure  of  consideration  because  of  the  defect  of  de- 
fendant's title  to  the  land,  and  also  the  insolvency  of  the 
defendant.  Baltzell,  G.  J.,  in  delivering  the  opinion  of  the 
court,  says:  ^^The  defectiveness  of  the  title  to  a  part  of 
the  property,  and  the  inability  of  defendant  through  insol- 
vency to  compensate  the  deficiency,  are  the  grounds  of  equity 
set  forth  by  complainants,  and  are  sufficient  of  themselves  to 
entitle  them  to  the  injunction." 

It  will  be  seen,  from  an  examination  of  this  case,  that  the 
court  do  not  place  their  decision  on  the  ground  of  the  insol- 
vency of  the  vendor,  but  upon  that  of  a  failure  of  consideration 
and  the  insolvency  of  the  vendor  combined;  and  that  it  would 
be  inequitable  to  allow  the  vendor  to  recover  from  his  debtor 
a  sum  of  money  for  property  to  which  he  had  no  title,  and 
which  if  paid  he,  ex  aequo  et  bono,  ought  to  refund. 

It  is  urged  in  argument  that  the  injunction  was  properly 
issued  to  restrain  the  defendants  from  committing  waste  by 
injury  to  or  destruction  of  the  property.  To  authorize  the  in- 
terposition of  the  court  on  this  ground,  the  bill  must  set  forth 
such  a  statement  of  facts  as  will  warrant  the  exercise  of  this 
extraordinary  power.  To  do  this,  it  must  appear  to  the  satis- 
faction of  the  court  that  unless  its  aid  is  given  irreparable  in- 
jury would  be  done  to  the  complainants,  and  these  facts  must 
appear  in  the  bill  to  enable  the  court  to  judge  if  the  injury 
will  be  of  the  character  charged. 

In  the  present  case  the  answer  of  one  of  the  defendants  (the 
Atlanta  and  Georgia  Railroad  Company)  alleges  that  the  value 
of  the  road  has  been  greatly  enhanced  by  the  expenditure  of 
large  sums  of  money  in  improvements  and  repairs,  and  the 
court  must  be  presumed  to  know  that  railroads,  over  which 
passengers  and  freights  are  daily  transported,  do  not  usually 
fall  into  decay,  which  alone  will  authorize  the  granting  an  in- 
junction to  stay  it. 

In  the  case  of  TJtebaut  v.  Canovaj  decided  by  this  court  at 
the  last  term,  it  is  laid  down  that  courts  with  great  reluctance 
interfere  with  the  free  use  and  enjoyment  of  property  by  its 
owner,  as  his  taste  or  his  inclination  may  direct;  and  it  is  only 
in  a  case  where  it  is  clearly  made  out  that  this  use  and  enjoy- 
ment is  prejudicial  and  injurious  to  the  rights  of  others,  that 
it  will  lend  its  aid  to  restrain  and  abridge  this  free  enjoyment. 
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They  ehould  ponder  long  and  consider  well,  when  their  aid  is 
invoked  for  this  purpose,  before  they  act. 

The  complainants  claim  that  they  have  a  lien  on  the  road 
for  the  work  done  and  the  materials  furnished;  that  it  is  an 
equitable  lien,  and  they  are  therefore  entitled  to  the  injunc- 
tion granted.  The  existence  of  a  lien  will,  it  is  true,  authorize 
their  going  into  a  court  of  equity  to  enforce  it,  and  will  give  to 
the  court  jurisdiction,  but  it  does  not  follow,  because  they  may 
have  a  lien  for  the  security  of  the  ultimate  payment  of  their 
claim,  that  they  are  therefore  entitled  to  an  injunction  to  re- 
strain the  defendants  in  the  free  use  and  enjoyment  of  their 
property. 

If  it  was  made  clearly  to  appear  to  the  court  that  the  com- 
plainants  had  an  unquestioned  lien  on  the  road  for  the  pay- 
ment of  their  demand,  yet  before  they  would  entitle  themselves 
to  the  interposition  of  the  court  by  way  of  an  injunction,  they 
must  allege  and  show  that  the  use  of  the  road  by  the  defend- 
ants would  in  all  probability  tend  to  its  injury  or  destruction 
to  an  extent  that  would  impair  its  value  as  a  security  for  their 
demand,  and  peril  its  ultimate  payment  when  their  lien  shall 
come  to  be  enforced  in  the  courts  by  decree. 

The  facts  contained  in  the  record  do  not  warrant  the  court 
in  coming  to  the  conclusion  that  such  would  be  the  case. 

The  road  is  within  the  jurisdiction  of  the  court,  and  cannot 
be  removed.  The  answer  of  the  Atlanta  and  Georgia  Railroad 
Company,  one  of  the  defendants,  alleges  that  by  the  lai*ga 
sums  of  money  expended  and  laid  out  in  repairs  and  improve- 
ments, the  value  of  the  road  has  been  doubled,  and  that  it  is 
greatly  more  than  sufficient  to  respond  to  the  demand  of  com- 
plainants, if  it  shall  be  adjudged  that  they  have  a  lien  on  it 
for  the  payment  of  their  claim.  Whatever  lien  the  complain- 
ants may  have  cannot  be  lost  or  impaired  by  the  action  of  the 
defendants,  unless  such  action  should  result  in  injury  to  or 
destruction  of  the  property  to  such  a  degree  as  to  reduce  its 
value  below  the  amount  claimed  by  the  complainants. 

No  sale  or  transfer  of  the  property  pending  this  suit  can 
convey  a  title  that  would  defeat  any  lien  they  may  have,  and 
if  the  defendants  were  to  attempt  to  impair  its  value  by  any 
act  of  waste  or  wanton  destruction  of  the  subject-matter,  to  an 
extent  that  would  render  inadequate  the  complainants'  secur- 
ity, it  would  be  their  right  to  apply  for  and  receive  the  aid  of 
a  court  of  equity  to  restrain  the  defendants  until  they  could 
assert  their  claim  by  a  decree. 
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It  is  urged  in  argument  that  there  ia  no  equity  in  the  hill, 
and  that  the  complainants  have  a  plain  and  adequate  remedy 
at  law.  In  the  present  condition  of  the  cause,  we  do  not  feel 
called  upon  to  decide  the  point  made  by  the  objection.  This 
is  an  appeal  from  an  interlocutory  order  of  the  chancellor 
granting  the  injunction  to  restrain  the  defendants  from  the  use 
of  their  road.  The  bill  sets  up  an  equitable  lien  on  the  part 
of  the  complainants,  which  is  denied  by  the  defendants  in 
their  answers.  From  the  record,  we  do  not  clearly  see  that 
any  such  lien  exists  or  is  established,  yet  as  it  may  be  in  the 
power  of  complainants  to  establish  the  existence  of  a  lien  on 
their  part,  the  bill  will  not  be  dismissed. 

For  the  reasons  herein  set  forth,  we  think  the  injunction  in 
this  case  was  improvidently  granted,  and  that  it  must  be  dis- 
solved at  the  cost  of  complainants,  and  the  case  remanded  to 
the  circuit  court  of  Suwanee  circuit  for  further  proceedings, 
not  inconsistent  with  this  opinion. 

Bakeb,  J.,  filed  a  concurring  opinion. 

Putnam,  J.,  filed  a  dissenting  opinion. 


Lf juvonoN  Lns  to  Prkvxnt  Pxbiobicamcb  or  ImQuiTABLB  Aor:  Siod^ 
dale  Y.  UUerpf  78  Am.  Bee  440.  An  mjnnction  will  not  be  granted  nnleie 
the  injwy  ib  prening,  the  delay  dangerous,  and  there  ia  no  adequate  remedy 
at  law:  Chodrieh  t.  Moore,  72  Id.  74.  It  will  not  be  granted  where  against 
good  oonscienoe,  or  produotiye  of  hardship,  oppression,  injnstioe,  or  pnblio 
or  private  mischief:  Sheldon  ▼.  RoekweQ,  76  Id.  265.  To  obtain  it,  some 
strong  and  special  facts  mnst  be  shown  which  entitle  the  petitioner  to  this 
remedy:  BanHn  t.  Charleas,  61  Id.  574.  Eqnity  will  not  interfere  by  injunc- 
tion where  the  right  is  doubtful:  Roathr.  DriaeoO,  52  Id.  362.  The  biU  must 
make  out  a  case  of  equity  jurisdiction:  MUUum  ▼.  //ays,  56  Id.  366. 

iNBOLyxNor,  WHXH  MUST  BB  Allioxd  IS  AcHOH  voR  iNJuvonoK:  Oaum 
▼.  PerUns,  69  Am.  Dec.  728;  Bensley  v.  MoutOam  Lake  Water  Co.,  73  Id.  575^ 
and  notes. 

iMJUNonoN  wnx  vor  sb  Gjuntzd  to  restrain  mere  trespass  where  the 
injury  is  not  irreparable  and  destructiye  of  the  plaintiff's  estate,  but  is  sus- 
ceptible of  pecuniary  compensation.  And  it  is  not  enough  that  the  biU 
diarges  that  the  damage  will  be  irreparable;  the  facts  showing  it  to  be  such 
must  be  set  forth:  Sehurwekr  v.  SU  Paul  eicILR.  Co,,  83  Am.  Dec.  770,  and 
note. 

LuEN  AB  FouHDATioK  TOR  Injunctoit:  See  Uld  T.  DUlon,  69  Am.  Dec 
172. 

Dborbb  GRAHTiiro  MoRB  BzTBNSiVB  relief  than  is  prayed  for  in  the  biU 
is  erroneous:  Lang  t.  Brown,  56  Am.  Dec  244.  Complainants,  having  asked 
for  relief  as  heirs  of  A,  cannot  recorer  as  the  heirs  of  B»  although  the  proof 
adduced  show  them  to  be  such:  Mamlding  t.  ScoU^  56  Id.  298»  and  note; 
Pott  T.  Aose,  89  Id.  773. 
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Worthy  v.  Worthy. 

[M  Geoboia,  45.J 

jytnaum, —QjJAXDUx  or  Next  FBiKn>  or  Insanb  Wds  oahvct  liior* 
TAIN  action  against  her  haaband  for  diroroe.  The  right  to  soa  for  di* 
▼orce  IB  atriotly  personal  to  the  party  aggrieved,  and  it  is  at  tfaa  TolitioB 
of  that  party  whether  a  suit  shall  be  begun  and  prosecnted,  or  noL 

Action  for  divorce.    The  opinion  states  the  case. 
Trippey  Alexander,  and  Green^  for  the  plaintiff  in  error. 
Smith,  for  the  defendant  in  error. 

By  Court,  Habbis,  J.  This  is  a  suit  instituted  by  the  father 
of  a  female  lunatic  as  her  next  friend,  against  the  defendanti 
her  husband,  for  a  total  divorce,  on  the  ground  of  adultery, 
and  the  question  is,  whether  a  guardian  or  next  friend  can,  of 
his  own  will,  institute  such  a  suit,  and  prosecute  or  abandon 
it  at  his  pleasure. 

Mrs.  Worthy  was  at  the  institution  of  this  suit  a  lunatic, 
and  confined  in  the  asylum  near  Milledgeville. 

It  does  not  appear  that  after  her  affliction,  at  any  time,  she 
had  a  lucid  interval;  for  if  she  had,  and  that  being  shown, 
and  that  during  that  interval  she  had  directed  suit  for  divorce 
to  be  brought,  it  should  have  been  in  her  own  name,  without 
appearance  by  next  friend.  This  suit  is  an  indirect  admis- 
sion that  she  had  no  lucid  interval,  and  for  the  purposes  of 
this  decision  we  will  assume  that  the  fact  is  so. 

If  a  guardian  or  next  friend  has  the  power  insisted  upon, 
we  desire  to  learn  whence  it  is  derived.    It  certainly  is  not 
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given  by  express  provision  of  law,  nor  ean  it  legitimately  be 
<Iedaced  from  the  personal  cnBtody  of  the  ward,  which  im« 
poses  certain  dnties  on  the  guardian  which  he  must  perform. 
We  confess  that,  notwithstanding  the  very  able  argument  of 
the  counsel  for  the  father  of  Mrs.  Worthy,  we  are  unable  to 
regard  the  right  to  sue  for  a  divorce  in  any  other  light  than 
as  strictly  personal  to  the  party  aggrieved.  It  is  solely  under 
the  control  of  the  person  injured  by  the  infidelity  of  the  other; 
it  is  at  the  volition  of  that  party  whether  a  suit  shall  be  begun 
and  prosecuted,  or  not:  See  2  Kent's  Com.  100. 

This  principle  laid  down  by  Chancellor  Kent,  if  correot,  ii 
decisive  of  the  case. 

It  is  clear  the  wife  gave  no  assent  to  the  bringing  of  this 
suit;  she  is  a  confirmed  lunatic,  and  from  the  first  was  inca- 
pable of  volition.  What  though  she  should  continue  a  con« 
firmed  lunatic,  and  the  husband  should  continue  by  repeated 
adulteries  to  violate  his  marriage  vow  and  duties,  the  mar* 
riage  cannot  be  dissolved  at  the  instance  and  will  of  father, 
brothei:,  or  Mend,  whose  feelings  and  delicacy  may  have  been 
outraged  by  the  conduct  of  the  husband.  Their  will  may  not 
be  her  will;  her  will — intelligent  will — only  can  be  regarded 
by  a  court,  not  theirs.  It  may  be  inconvenient  and  greatly  to 
be  deplored  that  such  a  state  of  things  exists.  Nor  can  it  be 
remedied  by  law  without  destroying  the  safe  foundation  on 
which  the  continuance  of  the  marriage  relation  reposes, — 
that  of  its  being  personal  to  the  party  aggrieved. 

For  the  crime  of  adultery,  with  which  the  husband  is 
charged,  the  law  has  provided  punishment,  and  the  father  or 
friend  may  prosecute  at  their  will;  but  whether  after  gross  and 
repeated  infidelities  the  wife  will  continue  to  regard  him  as  her 
husband  and  live  with  him  as  his  wife  is  for  her  decision  only. 
Death  only  can  dissolve  the  marriage  relation  without  her  con- 
sent;  and  no  divorce  can  or  ought  to  be  had  in  this  or  any 
ease  but  through  the  agency  and  will  of  the  injured  wife. 

Let  the  judgment  be  reversed,  on  the  ground  that  the  suit 
should  have  been  dismissed,  as  it  was  improperly  brought  by 
a  proehein  ami. 

DivoMS  Jar  Bun  of  Oirjyu>iAH  oa  OrmEB  TaiaD  PoMovt  See  aott  ofos 
«lili  ^Oirtiaii  to  £Matf  ▼.  JOiN^ifi;  S2  Ank  Deo.  IS^ 
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Floyd  v.  State. 

[»  OaOMOA,  SL] 
WhsTHIB   ftrABBDVO   BT   DsRRnAlIT  WAB  DOHX  Dl  SsUWDOBm  OS  HOT 

DxpxNBS  ifpoii  the  nature  and  Tiolenoe  of  the  Mnalt  made  upon  him. 
SsLT-Dimna. — Stabbino  Max  nr  REruBir  bob  Blow  will  hot  bb. 
JusmiBD  where  there  is  nothing  to  show  that  the  aaaaiUnt  was  gieaU  j 
■nperior  in  physical  strength,  or  that  the  defendant  was  ill  at  the  time^ 
or  that  other  eircamstances  existed  which  prodaoed  relatively  gieat 
inequality  between  them  for  sadden  combat. 

Indictment  for  etabbing.    The  opinion  states  the  case. 

Jackson  and  Jones  and  Sturgis^  for  the  plaintiff  in  error. 
A.  M.  RodgerSj  attomey-generalj  by  Aekerman^  for  the  state. 

By  Court,  Harbis,  J.  The  general  rule  in  criminal  law  in 
reference  to  assaults  made  on  a  person,  and  how  they  may  be 
repelled  defensively,  is  that  contained  in  the  charge  of  Judge 
Holt  to  the  jury  which  tried  this  indictment, ''  that  whether 
the  stabbing  by  plaintiff  in  error  amounted  to  self-defenie 
depended  on  the  nature  and  violence  of  the  assault  made  on 
him."  In  this  case  the  plaintiff  in  error  received  a  blow  with 
the  fist  of  the  assailant.  As  it  does  not  appear  by  the  record 
that  there  was  great  superiority  in  physical  strength  on  the 
part  of  the  assailant  over  that  possessed  by  Floyd,  nor  it  ap- 
pearing that  Floyd  was  in  ill  health  at  the  time,  nor  other 
circumstance  existing  at  the  time  which  produced  relatively 
great  inequality  between  them  for  sudden  combat,  we  are  not 
able  to  find  any  fact  in  the  case  which  could  justify  him  in 
repelling  the  blow  of  the  fist  by  the  use  of  his  knife.  As  a 
general  rule,  it  may  safely  be  asserted  that  the  law  will  not 
excuse  or  justify  a  man  who  repels  a  blow  given  him  with  the 
fist  by  stabbing  the  assailant. 

Judgment  affirmed. 

SKLr-DBiBNSB  ansos  only  in  case  of  neoeB8ity»  and  not  until  an  attempt 
has  been  made  to  avoid  such  necessity:  State  ▼.  ShSippejf^  S8  Am.  Deo.  70. 
Self-defense  is  not  an  offensive  act,  and  mnst  not  exceed  the  bounds  of  mere 
defense  and  prevention.  To  justify  it,  there  must  be  at  least  an  apparent 
necessity  to  ward  off  by  force  some  bodily  harm:  Id.  In  cases  of  doubt  as 
to  whetiier  defendant  acted  in  necessary  self-defense,  evidence  of  the  com- 
parative strength  of  the  two  persons,  and  of  the  quarrelsome  and  savage  dis- 
position of  deceased,  is  admissible  for  the  purpoee  of  showing  that  defendant 
was  justified  in  believing  his  life  was  in  danger:  Wias  v.  StaUt  25  Id.  505; 
■ee  also  People  v.  Batchelder,  85  Id.  231,  and  the  notea  to  these  oases,  where 
the  law  of  self-defense  is  elaborated  upon. 
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Smitd  V.  Smith. 

[M  OlOBOIA,  131] 

AoMEMMMsn  fOB  DiBTsiBirnoN  or  Fathie'b  EsTixi^  Maoi  bt  ABmr 
FsmrD  ON  Bihalt  or  Mikob  Hubs  with  their  adult  brofther  will  he 
speeifieally  enforced  against  the  latter.  There  ia  nifioient  mutaality 
abont  the  oontnust  to  support  it. 

Sncmo  PBBiOBMAiiGB — CoNTBAcr  Of  Invahtb. — Agreement  between 
minor  children  and  their  adnlt  brother  for  the  distribution  of  their  de- 
ceased father's  estate  is  not  Toid  as  to  said  minors,  bat  roidable  only  at 
their  election  upon  attaining  their  majority.  The  adult  brother  con- 
tinues bound  during  this  interval,  and  the  agreement  may  be  specifically 
enforced  against  him. 

BbALBD    IN3TBUMBMT    IkFOBTS    Ck>NSn>BBATION,    OB,    MOBB    AiOOITBATBLT, 

Estops  Gotbkastob  from  denying  a  consideration,  except  for  fraud. 

OoMFBOKiszs  IN  Natubb  OF  Familt  Abrangbmbntb  are  yery  readily 
given  effect  to  in  courts  of  equity.  They  will  be  enforced  when  resting 
on  grounds  which  would  not  have  been  satisfactory  if  the  transaction 
had  been  between  strangers. 

OoBSiDEBATiox.  —  In  equity,  the  termination  of  family  controversies  by 
a  compromise  furnishes  a  suflScient  consideration  to  support  an  agree- 
ment for  that  purpose,  and  the  powers  of  equity  courts  will  be  fully  and 
readily  used  to  enforce  it. 

W.  O.  Smith  died  in  1864,  leaving  a  large  number  of  heirs^ 
among  them  being  the  parties  to  this  suit  After  his  deaths 
there  was  doubt  as  to  whether  or  not  he  had  made  a  will. 
Boykin  R.  Smith  claimed  that  his  father  had  left  a  will,  and 
that  by  its  terms  he  had  been  left  nearly  the  whole  of  his 
property.  This  will  had  not  been  seen  for  about  a  year.  The 
other  heirs  denounced  this  paper  as  a  fraud;  said  that  it  had 
been  prepared  by  Boykin  R.,  who  had  imposed  upon  the  weak- 
ness, disease,  and  mental  imbecility  of  deceased,  who  was 
seventy-nine  years  old,  and  paralyzed.  They  declared  their 
intention  at  all  hazards  to  oppose  the  probate  of  this  instru- 
ment. Boykin  R.  Smith  also  claimed  title  to  specific  property 
under  deeds,  conveyances,  and  bills  of  sale,  which,  however, 
were  not  produced.  This  being  the  condition  of  affairs,  the 
heirs  came  to  the  conclusion  that  it  would  be  better  for  all 
concerned  to  make  an  agreement  for  the  division  of  the  estate, 
which  should  be  the  basis  of  settlement  and  distribution 
thereof  between  them.  They  accordingly  made  such  an  agree- 
m«^nt,  which  is  the  one  now  herein  sought  to  be  specifically  en- 
forced. In  pursuance  of  this  agreement,  commissioners  were 
appointed  to  apportion  the  shares;  and  finding  it  impossible 
to  equalize  the  same  in  accordance  with  the  agreement,  deter- 
mined upon  and  did  sell  the  entire  property,  except  such  as 
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bad  been  set  apart  epecifically  to  Boykin  B.  Smith.  After 
the  Bale,  when  the  purchasers  came  to  take  what  property 
they  had  bought,  Boykin  B.  told  them  that  he  had  found  the 
will,  and  would  claim  under  it  what  property  it  gave  him. 
The  commissioners  thereupon  refused  to  go  further,  and 
turned  over  to  Boykin  B.  the  proceeds  of  the  sale  and  the 
property  of  the  estate.  The  opinion  presents  the  remainder 
of  the  case. 

Lofton  and  Wingfiddj  for  the  plaintiffs  in  error. 
FUryd^  BardeU^  and  Claris  for  the  defendant  in  error. 

By  Court,  Habbis,  J.  The  general  demurrer  in  this  case  was 
sustained  by  the  court  below  on  the  sole  ground  that  '^  there 
was  a  want  of  mutuality  in  the  contract  sought  to  be  spe- 
cifically enforced."  This  decision  appears  to  us  to  be  the 
result  of  a  mistake  of  the  facts.  All  the  parties  signing  the 
agreement  for  the  division  of  the  property  are  adults;  none 
are  minors.  Thus,  these  are  unquestionably  parties  capable 
of  contracting  with  each  other,  and  who  do  actually  contract. 
That  some  of  the  parties  contracting  did  so  in  behalf  of 
minors,  and  to  promote  their  interest,  fumisbes  in  equity  no 
just  ground  for  refusing  to  enforce  the  agreement.  They  are 
doubly  liable  by  their  action, — they  are  liable  to  defendants, 
and  they  are  liable  to  the  minors;  and  this  liability  to  de- 
fendants is  of  itself  a  refutation  of  the  idea  that  there  is  no 
mutuality. 

But  bad  the  facts  been  as  the  judge  supposed  them  to  be, 
and  as  they  were  argued  to  be  here  by  the  counsel  of  Boykin 
R.  Smith, — that  is,  that  "the  agreement"  was  made  with- 
minors  by  him, — we  do  not  perceive  how  that  would  affect 
the  mutuality  of  the  contract,  though  it  might  affect  the  mu« 
tuality  of  remedy.  To  say  in  such  a  case  that  there  is  no 
mutuality  of  contract  because  it  was  made  with  minors  is  to  as* 
sert  such  a  contract  as  absolutely  void:  See  Reeve's  Domestic 
Relations,  243,  249.  Few,  very  few,  contracts  (and  those 
chiefly  on  grounds  of  public  policy)  made  by  minors  are*  by. 
law  declared  void;  most  of  the  contracts  of  minors  are  merely 
voidable,  and  within  this  latter  division  would  "the  agree- 
ment "  here  fall.  This  distinction  of  the  contracts  of  minors 
into  void  and  voidable  was  first  clearly  marked  out  by  Lord 
Mansfield  in  Zouch  v.  ParsonSj  3  Burr.  1794,  and  it  has  been 
acted  on  in  England  and  America  ever  since  as  law. 
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If  the  agreement"  is  voidable,  at  whoee  inetanoe?  Cer- 
tainljy  unless  for  fraad  or  mistake,  not  by  Boykin  R.  Smith, 
but  by  the  minors.  And  when?  The  law  gives  them  until 
after  they  have  attained  their  majority  to  confirm  or  repudiate 
it  at  their  election.  The  adult  B.  R.  Smith  continues  bound 
<luring  the  interval,  and  properly;  it  was  his  voluntary  act 
to  enter  into  the  agreement,  and  if  he  made  it  with  minors^ 
there  is — there  should  be — no  escape  for  one  who  treats  with 
minors  knowing  them  to  be  such, — he  treats  with  a  presump- 
tive knowledge  of  the  protective  principles  of  law  made  hi 
their  behalf. 

So  that,  whether  'Hhe  agreement"  was  made  with  adults  or 
minors,  it  is  binding  on  Boykin  B.  Smith,  if  it  is  founded  on  a 
sufficient  consideration. 

What  has  been  said  disposes  of  the  question  of  mutuality  in 
the  contract,  or  in  other  words,  that  one  party  cannot  be  bound 
where  the  other  is  not,  by  showing  that  to  "the  agreement" 
here  there  are  competent  parties  who  are  bound  to  each  other 
by  its  provisions. 

There  is,  however,  a  want  of  mutuality  spoken  of  in  the 
books  which  does  not  go  to  the  destruction  of  the  contract, 
but  it  furnishes  simply  a  rule  of  practice  or  ground  upon 
which  chancery  will  take  jurisdiction  to  grant  specific  per- 
formance or  enforce  agreements.  This  is  termed  "  mutuality 
in  remedy."  This  question  arises  most  frequently  in  that 
large  class  of  cases  growing  out  of  the  transactions  of  vendors 
and  vendees.  It  is  often  made  the  criterion  in  determining 
whether  equity  will  take  cognizance  of  the  case  or  not;  thus, 
if  it  should  appear  that  the  remedies  are  alike  and  mutnal, 
specific  performance  will  be  decreed;  if  not,  it  declines  juris- 
diction, and  turns  a  party  back  on  bis  rights  in  a  court  of  law 
for  damages  or  compensation:  See  Willinga  v.  Coital^  1  Sim. 
i&  St.  174;  Adderly  v.  Dixon,  1  Id.  607. 

It  is  very  important  to  guard  against  confounding  want  of 
mutuality  in  the  contract  and  want  of  mutuality  in  the  remedy. 
In  the  case  under  review  we  think  both  exist. 

Is  the  agreement  on  consideration? 

It  purports  to  be  under  seal;  the  solemnity  of  a  sealed  in- 
strument imports  consideration,  or,  to  speak  more  accurately, 
it  estops  a  covenantor  from  denying  a  consideration  except  for 
fraud.  It  is  upon  this  principle  that  courts  of  equity  decree 
payment  of  voluntary  bonds:  1  Fonb.  £q.,  c.  5,  note  a;  Lech' 
mere  v.  Carlide,  3  P.  Wms.  222. 
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Compromises  of  doubtful  rights  are  upheld  by  general  pol- 
icy, as  tending  to  prevent  litigation  in  all  enlightened  systema 
of  jurisprudence:  3  Burge's  Com.  742;  Pickering  v.  Pickering^ 
2  Beav.  66;  Naylor  v.  Winchj  1  Sim.  &  St  565. 

Much  more  readily  will  courts  of  equity  give  effect  to  agree* 
ments  of  compromise  of  conflicting  claims,  especially  when 
they  partake  of  the  nature  of  family  arrangements,  as  will  be 
seen  by  an  examination  of  the  cases  hereinafter  cited.  See 
Batten  on  Contracts,  70,  and  cases  there  cited. 

The  earliest  case,  perhaps, — certainly  the  leading  casCy — 
on  the  subject  of  family  agreements,  is  that  of  StapUton  v. 
Stapletony  1  Atk.  10.  Lord  Hardwicke  says:  ^^An  agreement 
entered  into  upon  a  supposition  of  a  right  or  of  a  doubtful 
right,  though  it  afterwards  comes  out  that  the  right  was  ou 
the  other  side,  shall  be  binding,  and  the  right  shall  not  pre- 
vail against  the  agreement  of  the  parties." 

The  compromise  of  a  doubtful  right  is  a  sufficient  founda- 
tion for  an  agreement. 

Where  agreements  are  entered  into  to  save  the  honor  of  a 
family,  and  are  reasonable,  a  court  of  equity  will,  if  possible, 
decree  performance  of  them.  ''From  this  decision  down  to 
the  present  day,  says  Chancellor  Sugden  in  Wtsthy  v.  Wesihyy 
2  Dru.  &  W.  503  (cited  in  2  White  and  Tudor's  Eq.  Cas.  in 
notes  to  Stapleton  v.  StapUton)  ^  the  current  of  authorities  are 
uniform,  that  whenever  doubts  and  disputes  have  arisen  with 
regard  to  the  rights  of  different  members  of  the  same  family, 
and  fair  compromises  have  been  entered  into  to  preserve  the 
harmony  and  affection  or  save  the  honor  of  the  family,  those 
arrangements  have  been  sustained  by  courts  of  equity,  albeit 
perhaps  resting  on  grounds  which  would  not  have  been  satis- 
fjEtctory  if  the  transaction  had  occurred  between  mere  stran- 
gers." 

The  court  will  not  inquire  into  the  adequacy  or  inadequacy 
of  the  consideration.  It  is  enough  to  support  the  agreement 
that  there  was  a  doubtful  question,  and  a  compromise  fairly 
and  deliberately  made  upon  consideration,  and  the  actual 
rights  of  the  parties,  whatever  they  may  be,  cannot  affect  the 
question:  Per  Sir  John  Leach,  V.  C,  in  Naylor  v.  Winchj  1 
Sim.  &  St.  565. 

In  the  same  case  the  vice-chancellor  also  said:  ''In  doubtful 
questions,  such  as  upon  the  construction  of  a  will,  it  is  ex- 
tremely  reasonable  that  the  parties  should  determine  their 
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differences  by  dividing  the  stake  between  them  in  the  propor- 
tion which  may  be  agreed  on." 

In  Neaie  v.  Neale^  1  Keen,  672,  Lord  Langdale  sustained  an 
agreement  in  parol  as  to  a  partition  of  lands  devised  to  two 
brothers,  saying:  '*  Looking  at  this  case  with  reference  to  those 
principles  deducible  from  the  cases  cited  at  bar,  he  was  of  the 
opinion  that  the  agreement  here,  though  by  parol,  as  it  was  in 
the  nature  of  a  family  agreement,  was  an  agreement  which  the 
court  would  enforce." 

The  obligatory  character  of  these  family  agreements  is  illus- 
trated in  the  case  of  Pvllen  v.  Ready^  2  Atk.  687.  The  agree- 
ment in  this  was  between  brothers  and  sisters,  founded  upon 
the  assumption  that  all  were  entitled  under  a  will.  Lord 
Hardwicke  enforced  the  agreement,  as  there  was  a  neglect  on 
the  part  of  those  complaining  in  acquainting  themselves  with 
the  facts  and  legal  consequences  of  them. 

In  Stockley  v.  Siockkyj  1  Ves.  &  B.  30,  Lord  Eldon  recognizes 
fully  the  doctrines  of  Stapleton  v.  Stapleton^  and  Pullen  v. 
Beady  J  supraj  and  quotes  in  his  judgment  the  case  before  Lord 
Hardwicke  of  Cory  v.  Cory^  1  Ves.  Sr.  19,  which  was  an  agree- 
ment to  settle  family  disputes,  the  agreement  being  reason- 
able, though  one  of  the  parties  was  drunk  at  the  time.  This 
was  an  agreement  between  a  son  tenant  in  tail  and  his  father 
tenant  for  life,  on  something  for  the  benefit  of  minor  children; 
though  the  son  complained  of  paternal  authority  having  been 
exerted,  which  was  true,  yet  as  the  agreement  was  reason- 
able, the  court  not  only  would  not  set  it  aside  but  actually  en- 
forced it. 

Lord  Alvanly  in  Oibbons  v.  Caunty  4  Ves.  840,  speaking  of 
mere  agreements  of  compromise  between  others,  not  family 
arrangements,  uses  this  strong  language:  "  If  parties  will  with 
full  knowledge  of  the  doubts  and  difficulties  as  to  their  rights 
act  upon  them,  though  it  turns  out  that  one  gains  a  great  ad- 
vantage if  the  agreement  was  fair  and  reasonable  at  the  time, 
it  shall  be  binding." 

The  cases  cited  abundantly  establish  the  position  that  in 
equity  the  termination  of  family  controversies  furnishes  a  suf- 
ficient consideration  to  support  agreements  for  such  purpose, 
and  that  its  powers  will  be  fully  and  readily  used  to  enforce 
them. 

It  appears  from  the  bill  of  Henry  T.  Smith  et  al,  that  the 
agreement  for  the  division  of  the  estate  of  William  G.  Smith 
was  a  fair  and  reasonable  one;  indeed,  so  far  as  defendant 
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Boykin  R.  Smith  is  concerned,  he  gets  a  very  decided  advan- 
tage in  securing  title  to  property  he  claimed,  which  otherwise 
would  be  a  subject  of  controversy.  This  agreement,  accord- 
ing to  a  decision  of  this  court  in  the  case  of  Moore  v.  Gleasan^ 
23  Ga.  144,  amounted  to  a  reduction  and  possession  of  each 
child  of  his  or  her  share.  It  is  difficult  to  regard  the  agree- 
ment here  in  any  other  light  than  as  executed,  at  least  in 
part; — the  appointment  of  commissioners  by  all  the  partieB 
to  sell  and  divide,  and  the  actual  sale  made  of  all  the  prop- 
erty except  the  share  of  said  Boykin  R.  Smith,  which  was 
paid  to  him  in  kind,  all  strengthen  the  idea.  Besides,  he  has 
arrested  the  payment  of  the  shares  of  the  other  children,  and 
required  of  and  received  from  the  commissioners  the  proceeds 
of  the  sale  in  which  he  has  no  property.  Has  he  not  by  his 
conduct  made  himself  as  to  the  funds  in  his  hands  a  trustee 
to  and  for  the  use  of  the  other  parties  to  the  agreement,  and 
as  such  liable  to  account?  We  leave,  however,  this  point 
open  for  decision  below.  In  conclusion,  we  say  that  the 
waiving  of  the  advantages-he  had  by  the  will  of  his  f&ther, — 
with  a  knowledge  of  its  provisions, — at  the  time  he  entered 
into  the  agreement  with  his  brothers  and  sisters,  with  a  view 
to  family  harmony,  furnishes  a  sufficient  consideration,  with- 
out anything  else,  for  the  agreement;  that  he,  the  said  Boy- 
kin,  is  estopped  by  said  agreement  from  claiming  anything 
through  the  will  of  his  father;  and  there  being  no  creditors 
of  the  testator  concerned,  the  will  ceases  to  be  the  law  of  dis- 
tribution as  to  all  who  are  parties  to  or  claim  through  the 
agreement  The  agreement  has  as  to  them  become  the  law 
for  the  distribution  of  the  estate  of  William  O.  Smith,  and 
should  be  enforced. 
Judgment  reversed. 

NKAR1.T  All  CoNTRAcn  ov  Intakt  axe  Voidabls  onlt,  ahd  vot  VanK 
They  ire  sabjeot  to  his  Affirmance  or  disAffirmaaoa  npon  combig  of  ago: 
Mustard  y,  Wohffinxi,  76  Am.  Dec.  209,  where  thia  topic  of  the  law  ia  length- 
ily diacuased;  aee  alao  the  note  to  this  case;  HaahmOe  etc.  i?.  iS.  ▼.  EUioU,  7S 
Id.  50€  Kemp  v.  Cookf  79  Id.  681.  Contract  for  service  by  an  infant  is  bind- 
ing upon  aU  concerned,  nntil  disaffirmed  by  the  infant:  NatkmOe  etc  IL  R, 
V.  SUhtt,  wpra. 

Intanct  or  Pabtt  CoirrRAomro  CAmroT  bb  Sit  vp  by  the  other  party 
in  defense  to  an  action  brought  by  the  minor  for  the  enforcement  of  the  con* 
tract:  Note  to  Orcux  v.  Hole,  36  Am.  Dec  297. 

Division  or  Pbopbbtt  Lirr  to  Two  Bbothxbs  JoorTLT,  made  by  the 
eldest  brother,  after  he  comes  of  age,  and  the  father,  acting  for  his  minor  soa» 
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is  binding  npon  the  minor  until  he  dissente  from  it,  and  when  ratified,  bind» 
the  eldest  brother:  SkatgkLer  v.  (huminghaTn^  60  Am.  Dec.  463. 

Cases  or  Family  Comtboiosss  and  Aobxemsnts  affecting  them  iLr» 
opheld  with  a  strong  hand,  and  an  eqnity  haa  been  adminiatered  in  regard  ta 
them,  which  has  not  been  applied  to  agreements  generally,  npon  the  ground 
that  the  honor  and  peace  of  families  make  it  jnst  and  proper  so  to  do:  Trigo^ 
▼.  Head,  42  Am.  Dec  447. 

Ths  principal  case  is  gitxd  in  Merckr  v.  Merder,  50  Ga.  546,  wher» 
the  court  held  a  certain  agreement  between  two  children  in  the  lifetime  of 
their  father,  adjusting  a  division  of  his  property,  to  avoid  the  oonsequeneea 
of  his  threatened  disinherison  of  one  of  them,  to  be  not  such  a  contract  as  » 
eonrt  would  specifically  enforce.  It  is  cited  in  Amia  v.  Cantron^  55  Id.  450, 
to  the  point  that  adult  heirs  may  divide  up  an  estate  as  they  see  fit  by  agree* 
BAnt,  provided  creditors'  rights  are  not  affected;  and  in  QfuMtrnkh  v.  CWe- 
MOfi,  57  Id.  425,  to  the  same  point. 


Howard  v.  Duband. 

[M  OBOBOIA,  M6.t 

OcnTKT  cm  Eqttitt  has  Power  to  Ehiobcb  Obsdibngi  to  m  Ordkbs  bt 
Attachment. 

Punishment  vob  Contempt  is  Matter  Ltino  in  Discrbtion  op  Ck>uRT 
BEFORE  Which  it  is  charged  to  have  been  committed,  and  this  discretion 
wiU  not  be  centroUed  unless  in  cases  of  flagrant  abuse.  Supreme  court 
will  be  especially  slow  to  interfere  where  the  lower  eonrt  has  refused  to 
punish  the  party  charged  to  be  in  contempt. 

AXTAOHMENT    FOR    CONTEMPT    MAT    BE    REMEDIAL    PrOGEEDINO,    AND    NOT 

81MPLT  Vindication  of  the  court's  authori^.  In  such  a  ease  an  appel- 
late court  will  control  the  discretion  of  the  lower  court  in  refusing  to 
punish  a  party  who  is  charged  to  be  in  contempt,  and  will  award  such 
relief  to  the  complainant  as  he  is  entitled  to  under  the  facts  and  the  law. 

iBJUNonoN  Dissolved  bt  Aon  op  Plaintdt. — Where  plaintiff  procured 
an  injunction  against  defendant,  and  sometime  after  it  had  been  issued 
entered  into  an  agreement  with  him  inconsistent  with  the  command  of 
the  injunction;  this  in  effect  dissolves  the  injunction,  aiid  where  defend- 
ant subsequently  refuses  to  cany  out  the  tenna  of  the  latter  sgreement^ 
the  court  will  not  punish  him  for  a  violation  of  the  injunction  previously^ 
granted. 

Partt  Who  Procitrbs  Injunchon,  and  ArrERWARDS,  bt  Contract^ 
Renders  Process  Nuoatort,  cannot,  under  pretense  of  punishing  a. 
breach  of  the  injunction,  attempt  to  enforce  the  contract  subsequently 
made. 

Motion  to  attach  for  violation  of  an  injunction.  Complain* 
ant  and  some  other  parties  were  owners  of  and  operated  a  large 
wheel  manufactory,  in  which  was  a  large  amount  of  valuable 
machinery.  Complainant  intrusted  the  entire  management 
and  control  of  this  business  and  property  to  his  co-owners. 
Afterwards  these  latter  persons,  without  notice  to  complainant,. 
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disposed  of  all  their  interest  in  the  property  and  business  to 
defendant  Durand,  who  was  by  them  placed  in  possession  of 
the  entire  property.  He  purchased  with  knowledge  of  plain- 
tiff's rights.  Immediately  after  his  purchase,  Durand  assumed 
oxclusive  control  of  all  the  property  and  business.  He  refused 
to  receive  from  complainant  one  half  the  necessary  capital  to 
run  the  business;  he  refused  his  offer  to  buy  him  out  or  to  sell 
out  to  him,  or  to  submit  their  claims  to  arbitration,  and  denied 
him  any  rights  in  the  premises.  Plaintiff's  bill  then  set  out 
the  scarcity  of  machinery,  such  as  that  in  question,  and  its 
great  value;  the  immense  profits  arising  from  its  operation; 
and  that  Durand  was  appropriating  them  exclusively  to  him- 
self. The  bill  prayed  for  an  injunction  against  Durand,  enjoin- 
ing him  from  selling  any  of  the  materials  on  hand,  or  from 
selling,  using,  or  running  any  of  the  machinery  l^elonging  to 
the  company.  The  injunction  was  granted,  and  served  on 
Durand  in  January,  1863.  He  did  not  answer  this  bill.  At 
the  April  term  of  this  court,  1866,  it  was  represented  to  this 
eourt  that  Durand  had  violated  this  injunction  by  selling  all 
the  materials  on  hand  at  the  time  it  was  granted,  and  all  the 
machinery  belonging  to  the  company.  Upon  this  showing 
Durand  was  ordered  to  show  cause  why  he  should  not  be  pun- 
ished for  contempt.  Durand  answered,  denying  that  he  had 
violated  the  injunction,  or  that  he  had  sold  the  machinery  or 
property,  and  alleged  that  the  same  had  been  seized  by  the 
•confederate  government,  and  carried  off.  Defendant,  at  a  later 
day,  by  way  of  amendment,  filed  a  further  answer,  to  the  effect 
that  after  the  service  of  the  injunction  upon  him,  and  the 
stoppage  of  his  business  in  consequence,  himself  and  plaintiff 
commenced  negotiations  for  a  settlement  of  their  differences; 
that  complainant  proposed  to  him  that  he  purchase  the  stock 
and  machinery;  that  in  reply  to  this  proposition  defendant 
wrote  to  him  accepting  his  offer,  agreeing  to  sell  the  machinery 
to  him,  and  providing  the  terms  of  the  sale.  The  letter  was 
ip  the  nature  of  a  contract,  and  Durand  provided  therein  that 
in  case  the  letter  was  ratified  by  complainant,  and  Durand 
failed  to  deliver  the  machinery  as  therein  agreed,  he  would 
pay  over  to  complainant  ten  thousand  dollars  as  liquidated 
damages;  and  if  complainant  refused  to  accept  the  machinery 
and  pay  for  it  within  ten  days,  he  was  to  renounce  all  claim 
to  it  whatever.  This  letter  was  signed  by  Durand,  and  upon 
being  delivered  to  complainant  he  indorsed  thereon,  ''Ratified 
and  agreed  to  this  11th  of  February,  1863,"  and  signed  the 
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€ame.  In  March,  1866,  complainant  brought  salt  against 
Durand  upon  this  agreement  to  recover  the  ten  thousand  dol- 
lars. Dorand  claims  that  this  agreement  settled  the  injunc- 
tion, that  it  was  thereby  virtually  dissolved,  and  that  he  cannot 
be  held  liable  for  its  violation.  After  a  great  deal  of  evidence 
taken  in  the  matter,  the  court  refused  to  punish  the  defendant^ 
«nd  plaintiff  excepted. 

Hammond  and  Son^  and  LyonSy  for  the  plaintiff  in  error. 
Olenn  and  Son^  for  the  defendant  in  error. 

By  Court,  Walkeb,  J.  1.  There  is  no  question  as  to  the 
power  of  a  court  of  equity  to  enforce  obedience  to  its  orders  by 
attachment:  Code,  sees.  200,  3157,  4125,  4127.  The  question 
here  is,  Do  the  facts  make  such  a  case  as  to  require  this  court 
to  control  the  discretion  of  the  court  below? 

2.  It  has  been  often  decided  that  the  action  of  the  superior 
courts  in  granting  or  refusing  injunctions  will  not  be  con- 
trolled, except  when  it  may  appear  there  has  been  a  flagrant 
abuse  of  discretion.  The  same  rule  should  apply  to  the  action 
of  the  courts  relative  to  the  punishment  of  parties  alleged  to 
be  contumacious.  Whether  a  contempt  of  court  has  been  com- 
mitted which  should  be  punished  may  generally  be  safely  left 
to  the  discretion  of  the  circuit  judges.  They  are  not  likely  to 
fail  in  enforcing  due  respect  to  their  orders;  and  their  action 
in  such  cases  should  be  final,  unless  there  is  something  in  the 
decision  to  show  a  most  flagrant  abuse  of  the  discretion:  Cabot 
v.  Yarboroughf  27  Ga.  476.  Especially  should  this  court  be 
slow  to  control  that  discretion,  where  the  circuit  judge  has  de- 
clined to  punish  the  party.  We  are  satisfied  that  we  may 
safely  leave  to  the  circuit  judges  the  infliction  of  such  punish- 
ment as  may  be  necessary  to  enforce  obedience  to  their  orders, 
and  vindicate  the  authority  and  dignity  of  their  courts. 

3.  Without  contesting  this  position,  the  plaintiff  insists  that 
his  case  comes  under  a  different  rule;  that  his  motion  is  not 
made  simply  to  vindicate  the  authority  of  the  court,  but  for 
the  purpose  of  protecting  his  rights;  that  here  the  attachment 
sought  is  remedial,  not  to  punish  an  act  done  in  contempt  of 
the  court,  but  to  compel  the  doing  of  an  act  necessary  to  the 
administration  of  justice:  Cobb  v.  Blacky  34  Oa.  162.  We 
recognize  the  distinction  here  drawn,  and  in  a  proper  case 
are  ready  to  enforce  the  rule  for  which  the  plaintiff  contends. 

4.  In  this  case,  the  defendant  was  enjoined  from  using  or 
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selling  ihe  property  in  litigation.  This  injunction,  the  plain- 
tiff alleges,  has  been  violated  by  defendant.  Sappoee  the  comi 
had  '' committed  defendant  for  said  contempt,"  would  thi» 
afford  any  remedy  to  Howard?  Would  it  restore  the  property 
sold?  Do  not  the  facts  show  that  the  only  effect  of  the  pun- 
ishment would  be  to  vindicate  the  authority  of  the  court,  and 
not  furnish  any  remedy  for  the  plaintiff?  We  think  so* 
Hence  the  question  was  one  for  the  discretion  of  the  court 
below.  If  this  were  a  remedial  proceeding,  to  which  the  plain- 
tiff is  entitled  for  the  enforcement  of  his  rights,  then  we  would 
control  the  discretion  of  the  court  below,  and  award  to  the 
party  that  relief  to  which,  under  the  facts  and  the  law,  he 
would  be  entitled. 

5.  When  the  plaintiff  made  his  application  to  a  court  of 
equity,  he  showed  such  facts  as  entitled  him  to  the  aid  of  its 
extraordinary  powers.  That  court  laid  its  strong  hand  upon 
Durand,  and  would  have  preserved  the  property  and  protected 
Howard  from  all  injury  arising  from  the  interference  with  it 
by  Durand,  had  it  not  been  for  the  subsequent  conduct  of  How- 
ard himself.  Howard  took  upon  himself  the  control  and  man- 
agement of  the  business  for  which  he  had  previously  invoked 
the  aid  of  the  court,  and  consented  to  a  violation  of  the  injunc- 
tion granted  at  his  instance.  This  being  so,  he  must  suffer  the 
consequences.  He  cannot  subsequently  have  the  other  party 
punished  for  a  breach  of  the  injunction,  when  that  breach  was 
by  his  consent:  Mills  v.  Cobbyj  1  Meriv.  8;  3  Darnell's  Ch.  Pr. 
374.  These  parties  entered  into  a  new  contract,  by  which  the 
injunction  was  in  effect  dissolved;  and  because  defendant 
failed,  as  it  is  alleged,  to  comply  with  this  contract,  the  court 
is  asked  to  punish  him  for  the  violation  of  the  injunction  pre- 
viously granted.  As  evidence  of  the  view  that  complainant 
took  of  his  rights,  we  may  refer  to  the  fact  that  he  sued  on  the 
obligation  to  recover  the  damages  to  which  he  says  he  is  enti- 
tled on  account  of  Durand's  failure  to  comply  with  the  con- 
tract. This  shows  that  complainant  thought  he  had  made  a 
new  contract;  and  if  that  contract  had  been  carried  out,  was 
not  the  bill  at  an  end  without  anything  further  to  be  done? 
If  so,  can  it  be  pretended  that  the  injunction  was  vital  all  the 
whUe? 

6.  A  court  of  equity  will  not  lend  its  punitive  powers  to  one 
party,  for  the  purpose  of  coercing  the  opposite  party  into  the 
making  of  new  stipulations  to  which  he  had  never  agreed;  nor, 
under  pretense  of  punishing  for  a  breach  of  an  injunction,  will 
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it  attempt  to  enforce  a  contract  made  subeeqaent  to  the  grant- 
ing of  the  injmiction. 

7.  Equity  will  enforce  the  rights  of  the  parties  according  to 
the  rules  and  practice  of  the  coiOrt;  and  parties  who  invoke 
its  aid  should  not,  by  contract,  thwart  lis  proceedings  and 
render  nugatory  its  processes.  Should  they  do  so,  they  ought 
not  to  expect  to  be  relieved  from  the  consequences  of  their  own 
interference. 

Judge  Harris,  while  he  agrees  in  asserting  the  legal  propo- 
sitions here  maintained,  thinks  the  facts  are  not  such  as  to 
make  them  applicable.  He  thinks  the  judgment  should  be 
reversed,  and  an  attachment  awarded. 

Judgment  affirmed. 

ELkBRis,  J.,  dissented. 

Afpxal  iBOM  JxTDQiaxm  JOB  OoirmcFT:  See  MatUm  t.  State,  87  Aml 
Dec  49;  BxparU  Cfraee,  79  Id.  629,  and  notes. 

PowKB  TO  Punish  tor  Ck>NTiMPT8  is  essential  to  the  ezistenoe  of  erery 
eoort,  and  is  inherent  in  them:  Staie  v.  Woodfin,  42  Am.  Dec  161;  Hed  t. 
Biate,  50  Id.  209;  Baparte  Adam$,  69  Id.  234,  and  notes. 

IvjuvonoiiB,  PumsHMSNT  TOR  CoNTKurT  TOR  ViOLAToro:  See  People  t. 
Simieeami,  69  Am.  Dec  686,  and  note 


Sebike  i;.  Simmons. 

r86  GIOBGIA,  401] 

JvDoifmT  OF  GouBT  ov  CoMFBixNT  JuBiBDXOTioN  IB  VAiiO  nntil  set  asldfl 
by  a  direct  proceeding  for  that  purpose.  It  cannot  be  ooUatenUy  at 
tacked  on  account  of  any  irregnlarity  in  its  procurement. 

0am  JuDOXBHT  icat  bs  Set  off  AOAnrsr  Anothxb;  the  larger  one  will  be 
discharged  pro  tanto  by  the  smaller. 

Through  the  settlement  of  the  affairs  of  an  estate,  and  after 
submission  of  claims  to  arbitration,  Skrine  obtained  a  judg- 
ment against  Simmons  for  about  eighteen  hundred  dollars. 
Afterwards  Simmons  obtained  a  judgment  against  Skrine  for 
about  twelve  hundred  dollars.  At  a  later  term  of  court  Skrine 
alleged  that  Simmons  was  insolvent,  and  prayed  that  his 
judgment  against  Simmons  might  be  credited  by  the  said 
judgment  of  Simmons  against  him,  and  that  this  last  judg- 
ment be  entered  satisfied.  The  court  refused  to  grant  the 
motion,  and  Skrine  excepted. 

Janes  and  Sturgis,  and  Rogers^  for  the  plaintiff  in  error. 
Miller  and  Jachonj  for  the  defendant  in  error. 
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Bjr  Court*  Walker,  J.  1.  The  court  below  refused  to  aei 
off  one  judgment  against  the  other,  on  the  ground  that  Skrine'a 
was  invalid.  Why  invalid  we  are  unable  to  understand.  It 
was  rendered  by  a  court  of  competent  jurisdiction,  and  was 
therefore  valid  until  set  aside  by  a  proceeding  instituted  di- 
rectly for  that  purpose.  It  could  not  be  collaterally  attacked 
on  account  of  any  irregularity  in  its  procurement:  Waller  v. 
Morris,  14  Ga.  323;  Oochran  v.  DavU,  20  Id.  581. 

2.  The  judgments  being  valid,  why  should  not  the  larger  be 
extinguished  pro  tarUo  by  the  smaller?  Our  court,  in  Merir 
wether  v.  Birdy  9  Ga.  697,  quotes  with  apparent  approbation 
the  case  of  Commonwealth  v.  Clarkeorij  1  Rawle,  291,  which 
decides  that  mutual  demands  extinguish  each  other  by  opera- 
tion of  law,  without  waiting  for  any  act  of  the  parties.  In 
Colquitt  V.  BoTiner,  2  Ga.  155,  this  court  holds  that  ''one  judg- 
ment may  be  set  off  against  another,  although  all  the  i>artie8 
to  the  different  records  are  not  the  same."  See  also  Meriwether 
V.  Bird,  supra;  Code,  sees.  2843,  3014,  3015,  3396.  No  good 
reason  has  been  suggested  why  the  one  judgment  should  not 
be  set  off  against  the  other,  and  none  such  occurs  to  us.  The 
court  erred  in  refusing  the  motion,  and  we  therefore  reverse 
the  judgment. 

Judgment  reversed. 

Judgment  or  Court  or  General  JuKiSDicnon  is  final  and  condasm 
npon  subject-matters  within  its  jarisdiction,  and  can  never  be  qnestumed  in 
a  collateral  proceeding:  Young  v.  HathUme,  84  Am.  De&  161,  and  note;  see 
also  Wrighi  T.  Dunning,  92  Id.  257,  and  note;  Joyce  v.  McAwoy,  89  Id.  172; 
Ebion  T.  Ckicago,  89  Id.  361. 

JuDQMXNT  A8  Skt-oit:  See  BUUnger  ▼.  TarbeOf  85  Amu  Deo.  fi27»  and 
note. 
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[M  OlOBOlA,  447.] 

OossTi'iUTiosiL  Provision  that  Man  shall  hot  bb  Put  Twin  a 
Jbopabdt  for  the  same  offense  is  more  ancient  thaA  tha  oonaUtntion, 
and  was  deeply  imbedded  in  the  common  law. 

Plra  or  Former  Acquittal  is  Oood  omlt  whxrh  the  aoqnittal  waa  npon 
an  indictment  soffioient  in  law. 

BuLi  TO  Dbtrrionr  whbthxr  Indictment  under  WmoH  Detrndant 
WAS  AoQUiTTED  WAS  SunriciENT  TO  SUPPORT  a  plea  of  former  jeopardj 
is.  Would  the  judgment  have  been  anested  if  the  defendant  were  found 
guilty  under  the  indictment?  If  it  would,  the  veidiot  of  not  gnil^ 
would  be  no  protection;  otherwise  it  would  be  a  proteetioiL 
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FoRKXB  AoQUiiTAL.  —  Where  a  verdict  of  not  guilty  has  been  rendered  in 
fovor  of  a  party,  though  under  a  decision  of  the  court  euBtaining  defend- 
ant's objection  that  the  indictment  upon  which  it  was  rendered  was  in- 
sufficient to  sustain  a  conviction,  yet  if  that  decision  was  wrong,  and  u. 
Iset  a  conviction  could  have  been  sustained  under  the  indictment^  such 
verdict  and  judgment^  when  pleaded,  will  protect  the  party  against  a 
mbeequent  ooaviotion  tar  the  same  offense.    Walker,  J.,  dissenting. 

Thb  opnion  presents  the  case. 

Elam^  Cobb  J  and  Jackson,  for  the  plaintiff  in  error. 
Smiikj  Bolieitor^neralt  for  the  state. 

By  Court,  Walker,  J.  Wiley  Black  was  indicted  for  an 
attempt  to  commit  larceny,  and  pleaded  not  guilty.  A  jury 
was  impaneled,  and  the  first  witness  for  the  state  placed  on 
the  stand.  Before  any  testimony  was  given  in,  defendant 
objected  to  the  introduction  of  any  evidence,  "  on  the  ground 
that  the  charge,  as  laid  in  the  bill  of  indictment,  was  too  de- 
fective to  admit  of  proof  sufficient  to  convict."  The  court 
sustained  the  objection,  and  permitted  the  jury  to  render  a 
verdict  of  not  guilty.  By  order  of  the  court.  Black  was  held 
in  custody,  a  new  bill  for  the  same  offense  was  found,  and  the 
next  day  defendant  was  again  arraigned  and  pleaded  autre 
foi»  acquit.  This  plea  was  overruled  by  the  court,  and  upon 
the  issue  of  not  guilty,  defendant  was  convicted,  and  brings 
the  case  up,  alleging  error  in  the  overruling  of  his  plea. 

1.  The  provision  inoori)orated  in  our  constitution,  that  no 
person  shall  be  subject,  for  the  same  offense,  to  be  twice  put 
in  jeopardy  of  life  or  limb,  is  much  older  than  the  constitution. 
It  was  deeply  imbedded  in  the  common  law.  In  Wetherel  v. 
Darby  f  4  Coke,  40  a,  decided  in  the  twenty-eighth  year  of  Eliza* 
both,  it  is  held  that  "a  man's  life  shall  not  be  twice  put  in 
jeopardy  for  one  and  the  same  offense."  In  Vaw^s  CaaCf  4  Id. 
46  a,  in  33  Elizabeth,  it  is  said:  ''The  maxim  of  the  common 
law  is,  that  the  life  of  a  man  shall  not  be  twice  put  in  jeopardy 
for.  one  and  the  same  offense";  and  that  is  the  reason  and 
cause  why  autre  foia  acquitted  or  convicted  of  the  same  offense 
is  a  good  plea. 

2.  This  is  a  leading  case,  and  in  addition  to  what  is  already 
quoted,  decides  that  "the  plea  of  autre  fais  acquit  is  a  good 
plea  only  when  the  acquittal  is  upon  an  indictment  sufficient 
in  law." 

3.  The  rule  to  determine  whether  an  indictment  is  sufficient 
in  law  is,  Would  the  judgment  be  arrested  if  the  defendant 
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were  found  guilty  under  the  indictment?  If  it  would,  a  ver- 
dict of  not  guilty  would  be  no  protection,  because  the  indict- 
ment would  be  insufficient  in  law;  otherwise  it  would  be  a 
protection.  Or,  as  expressed  by  Wharton's  Crim.  Law,  193: 
^*If  the  prisoner  could  have  been  legally  convicted  upon  any 
evidence  that  might  have  been  legally  adduced,  his  acquittal 
on  that  indictment  may  be  successfully  pleaded  to  a  second 
indictment;  and  it  is  immaterial  whether  the  proper  evidence 
were  adduced  at  the  trial  of  the  first  indictmenti  or  not":  Sez 
V.  Sheen,  2  Gar.  &  P.  634,  12  Eng.  Com.  L.  776;  People  v.  Baf 
rett,  1  Johns.  66-77;  3  Greenl.  Ev.,  sec.  35;  1  Chitty's  Grim. 
Law,  454. 

By  the  code,  section  4516,  an  indictment  shall  be  sufficiently 
correct  which  states  the  offense  in  the  language  of  the  code,  or 
60  plainly  that  the  nature  of  the  offense  charged  may  be  easily 
understood  by  the  jury.  By  section  4517,  no  motion  in  arrest 
of  judgment  shall  be  sustained  for  any  matter  not  affecting 
the  real  merits  of  the  offense  charged  in  the  indictment  Tried 
by  these  rules,  we  think  the  first  indictment  preferred  in  this 
case  sufficiently  technical,  provided  the  case  is  in  a  condition 
that  we  have  the  right  to  express  an  opinion  upon  its  sufficiency. 

Li  the  propositions  here  laid  down  we  all  concur;  the  differ* 
enoe  between  us  arises  as  to  the  application  of  these  principles 
to  the  facts  of  the  case. 

4.  By  whom  shall  the  sufficiency  of  the  indictment  be  de- 
termined? My  associates  say  that  when  a  verdict  of  not  guilty 
has  been  rendered  in  favor  of  a  party,  though  under  a  decision 
of  the  court  that  the  indictment  under  which  it  is  rendered 
was  insufficient  to  sustain  a  conviction,  yet  if  that  decision  was 
wrong,  and  in  fact  a  conviction  could  have  been  maintained  un- 
der the  indictment,  such  verdict  and  judgment,  when  pleaded, 
will  protect  the  party  against  a  subsequent  conviction  for  the 
same  offense;  that  in  law  the  party  really  was  in  jeopardy, 
though  it  was  erroneously  held  that  he  was  not;  that  the  ques- 
tion upon  the  validity  of  the  indictment  must  be  determined  by 
the  court  when  the  record  of  acquittal  is  introduced;  and  the 
judgment,  showing  upon  what  ground  the  verdict  was  rendered, 
cannot  be  given  in  to  affect  it;  that  though  the  verdict  be  ren- 
dered  without  any  evidence,  upon  the  motion  of  the  defendant, 
upon  the  ground  that  the  indictment  is  insufficient,  yet  when 
he  pleads  it  as  an  acquittal  of  the  offense,  he  may  insist  that 
he  induced  the  court  to  commit  an  error,  and  that  the  indict- 
ment was  good,  and  he  entitled  to  be  discharged  ^m  further 
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prosecution.  These  I  understand  to  be  the  views  of  the  ma- 
jority, and  accordingly  they  reversed  the  judgment  of  the  court 
below. 

From  this  judgment  I  dissent,  for  the  reason  that  I  think  the 
•defendant  was  not  "lawfully  acquitted."  In  Vaux'a  Caae^ 
supra^  it  is  said  that  the  defendant  must  be  lawfully  acquitted. 
I  have  examined  many  cases  on  this  subject,  and  I  find  that 
in  very  many  of  them  the  parties  had  been  tried  upon  the 
<nerits, — indeed,  this  appears  to  have  generally  been  the  case. 
-Some  were  decided  upon  special  verdicts,  but  Uiis  I  apprehend 
Offers  little  from  general  verdicts.  In  some  of  the  cases  the 
juries,  failing  to  agree,  had  been  discharged  without  the  con- 
sent of  the  defendants.  In  most  of  the  cases  the  subsequent 
trials  were  predicated  upon  the  omission  of  some  material  al- 
legation in  the  first  bill  of  indictment:  Vavai*8  Casey  People  v. 
Barrett  J  Sheen?  a  Casej  supra;  King  v.  Emden^  9  East,  437;  Kin^ 
v.  Clarky  1  Brod.  &  B.  473,  5  Eng.  Com.  L.  748;  Rex  v.  Plants 
7  Car.  &  P.  674,  32  Eng.  Com.  L.  766.  I  think  I  have  not 
found  a  single  case  where  a  party  has  been  allowed  to  take  a 
verdict  because  the  indictment  was  defective, — that  it  has  been 
held  a  protection  against  a  subsequent  prosecution.  On  the 
contrary,  I  think  both  reason  and  authority  are  the  other  way. 

The  old  rule  permitted  the  prosecuting  officer  to  nol.  pros. 
at  pleasure.  This  often  worked  great  hardships  upon  defend- 
ants, and  our  penal  code  remedied  this  evil  by  taking  away 
from  the  state  the  power  to  nol,  pros,  a  bill  after  the  case  had 
been  submitted  to  the  jury;  and  to  guard  against  acquittals 
on  mere  technicalities,  required  all  exceptions  which  go  merely 
to  the  form  of  the  indictment  to  be  made  before  trial;  and  all 
demurrers  and  special  pleas  to  be  made  in  writing,  so  that  the 
prosecuting  officer  should  be  notified  before  submitting  the 
case  to  the  jury.  Such  are  the  remedies  provided  by  the  code. 
After  the  case  has  been  submitted  to  the  jury,  no  exception 
can  be  taken  to  the  indictment,  except  such  as  would  be  good 
in  arrest  of  judgment.  "Motion  for  a  verdict  for  a  defect  in 
the  indictment  is  in  effect  a  demurrer":  Jorda/n  v.  State^  22 
Oa.  656.  Here  the  defendant  moved  to  take  a  verdict  because 
of  the  insufficiency  of  the  indictment.  The  court,  before  whom 
the  case  was  proceeding,  sustained  the  motion  and  adjudged 
that  the  indictment  was  insufficient.  That  was  a  court  of 
competent  jurisdiction,  and  its  judgment  stands  in  full  force. 
By  what  means  does  this  court  in  a  collateral  way  obtain 
authority  to  review  that  decision,  and  in  efiect  reverse  it?    I 
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know  of  DO  such  authority.  In  2  Lead.  Crim.  Cas.  534,  it  is 
said:  "If  the  former  trial  resulted  in  ;i  verflicf  of  guilty,  but 
upon  an  indictment  so  defective  that  no  valid  judgment  could 
be  pronounced  upon  it,  and  none  has  been  pronounced,  it  i» 
no  bar  to  a  subsequent  prosecution,  citing  authorities.  And 
this  is  said  to  be  so  although  judgment  was  arrested  on  the 
first  indictment  for  an  insufficient  cause;  for,  it  having  been 
done  on  the  defendant's  own  motion,  he  cannot  be  allowed  to 
impeach  it":  Gerard  v.  People,  3  Scam.  363.  In  People  v. 
CaaboruSy  13  Johns.  350,  the  supreme  court  of  New  York  saysr 
"The  defendant  on  his  arraingment  pleaded  that  he  had  be* 
fore  been  tried  and  convicted  for  the  same  felony;  that  upon 
his  motion  the  judgment  had  been  arrested,  and  that  he  had 
been  discharged  from  that  judgment.  It  is  admitted  that  the 
former  and  present  indictment  are  in  every  respect  similar* 
To  this  plea,  the  district  attorney  demurred;  the  plea  wa» 
overruled,  and  the  defendant  was  thereupon  tried  and  con- 
victed, and  sentenced  to  imprisonment  in  the  state  prison.  It 
was  decided  in  People  v.  Barrett^  1  Johns.  66,  that  a  person 
after  acquittal  might  be  indicted  and  tried  the  second  time,  if 
the  first  indictment  was  erroneous,  so  that  no  good  judgment 
could  be  given  upon  it;  and  when  a  court  of  competent  juris- 
diction arrest  a  judgment  at  the  instance  of  the  defendant,  it 
must  be  intended  legally  that  the  indictment  was  vicious,  for 
the  judgment  cannot  be  reviewed  on  a  writ  of  error;  as  an 
arrest  of  judgment  is  a  mere  refusal  on  the  part  of  the  court 
to  give  judgment,  every  court  is  bound  to  pay  that  respect  to 
a  court  of  co-ordinate  jurisdiction  as  to  presume  its  judgment 
to  be  according  to  law,  when  it  is' presented  for  consideration 
collaterally.  It  is  stated  here  that  the  two  indictments  are  in 
every  resjiect  similar;  but  this  is  not  so  pleaded,  and  if  it  had 
been,  the  consequence  would  be  the  same;  as  already  ob- 
served, in  this  collateral  way,  we  must  presume,  from  the 
judgment  being  arrested,  that  the  indictment  was  enoneoas, 
and  if  erroneous,  then  a  conviction  would  not  bar  another 
good  indictment.  It  is  in  vain  to  say  either  that  the  former 
indictment  was  good,  or  that  this,  being  like  it,  must  be  holden 
to  be  bad  also,  because  the  other  was  adjudged  to  be  bad. 
We  must  take  it  as  a  settled  point  that  the  other  indictment 
was  bad,  however  the  fact  may  be;  and  we  are  not  to  be  told 
that  this  is  a  bad  indictment  merely  on  the  authority  of  the 
sessions.  We  must  see  if  it  be  bad,  and  this  is  not  even  pie* 
tended." 
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I  have  made  this  long  quotation  from  the  opinion  delivered 
by  Justice  Spencer  because  the  reasoning  of  that  able  judge 
Bustains  my  position.  Although  it  was  not  pretended  that 
the  first  indictment  was  bad,  yet  as  a  court  of  competent  juris- 
diction had  so  decided,  it  was  a  '^settled  point"  that  the  in- 
dictment was  bad,  ''however  the  fact  may  be."  And  so  I 
insist  in  this  case.  In  that  case,  stress  was  laid  upon  the  fact 
that  the  judgment  was  obtained  on  the  motion  of  the  defend- 
ant It  was  not  for  him  to  say  that  it  was  erroneous.  He 
was  concluded  by  the  judgment  in  his  favor,  rendered  at  hi» 
instance,  and  from  which  there  was  no  appeal. 

The  judgment  as  to  the  insufficiency  of  the  indictment 
against  Black  was  a  judgment  against  the  state,  and  which 
could  not  therefore  be  carried  up  for  review.  It  was  a  final 
judgment  upon  the  question  made;  and  that  question  was 
whether  the  indictment  was  sufficient  or  not.  It  was  a  judg- 
ment of  a  court  of  competent  jurisdiction,  and  stands  in  full 
force. 

I  am  not  willing,  nor  do  I  think  this  court  has  the  author- 
ity, in  this  collateral  way  to  obtain  jurisdiction,  and  review 
the  decision  of  the  court  below.  I  now  lay  out  of  view  en* 
tirely  the  question  whether  the  first  indictment  was  sufficient 
or  not;  it  is  enough,  in  my  judgment,  that  a  court  of  compe* 
tent  jurisdiction  so  decided,  and  that  -judgment  remains  in 
full  force.  I  never  have  been  able  to  see  how  a  party  could 
obtain  a  valid  acquittal  upon  a  decision  of  the  court  that  the- 
indictment  is  too  defective  to  sustain  a  conviction.  How  a 
party  who  asserts  that  an  indictment  is  too  defective  to  sus- 
tain a  conviction,  and  induces  the  court  so  to  decide,  can  be 
heard  to  insist  that  the  indictment  was  good  after  all,  and  that 
a  verdict  rendered  thereon,  and  in  consequence  of  such  decis- 
ion, was  conclusive  of  his  innocence,  I  cannot  understand. 
The  indictment  was  adjudged  to  be  too  defective  to  admit 
proof  under  it  of  guilt;  but  when  guilt  is  about  to  be  proved 
under  an  indictment  admitted  to  be  good,  the  defective  indict- 
ment, with  the  verdict  of  acquittal,  is  sufficient  to  exclude  the 
proof  of  guilt,  and  so  shield  the  guilty  from^  punishment.  I 
think  the  law  works  no  such  inconsistencies;  and  I  therefore 
dissent  from  the  judgment  rendered  in  this  case. 

Judgment  reversed. 

JwoTABsyr,  acquittal,  or  coiiYiotioa  upon  indiotmeiit  Toid  npon  the  faea  of 
the  noord  will  not  operate  as  a  bar  to  a  subaeqaent  indictment  for  the  tame 
i;  hat  it  is  otherwise  where  the  indictment  is  merely  voidable  for  mat- 
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ten  dehon  the  record:  KohUnamer  v.  8taU^  TJ  Am.  Deo.  6£  1^  and  extenshre 
xefereneea  in  note  thereto  upon  the  general  question  of  once  in  jeopardy.  See 
4J80  Either  v.  CommomoeaUh,  89  Id.  620. 

PXBSON  u  Oncb  im  Jbopakdt  wHKzrxvxR  he  has  been  given  in  charge,  00 
A  legal  indictment,  to  a  regular  jury,  and  that  jury  is  unnecenarily  di^ 
charged;  and  the  discharge  is  equivalent  to  a  verd^  ol  acquittal:  Wrif^  v. 
^tate,  61  Am.  Dec  90^  and  note. 

FoBMEB  JsoPAJtDT,  What  CoNsnTUTE8.  —  Plea  of  former  acquittal  or 
-conviction  ia  good  only  whenever  the  proof  shows  the  eecond  case  to  be  the 
•same  transaction  with  the  first:  Roberta  v.  Siaie^  68  Am.  Dec  628,  and  note. 
In  this  note,  this  topic  of  the  law  is  discussed  at  length.  The  principal  case 
\%  cited  in  Jfjmes  v.  SttUe^  66  Ga.  625,  where  it  was  held  that  the  entry  of  nolb 
froaequi  and  withdrawal  from  the  jury  of  a  criminal'  case,  alter  it  has  been 
«ubnutted  to  the  jury  on  a  good  indictment,  without  the  consent  of  the  da- 
iendantk  is  error,  and  equivalent  to  an  acquittal  on  a  plea  of  former  jeopardy. 
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186  oboboxa,  6oaj 

Will. — Marrt»t>  Woman  Who  Pubchabbs  Real  Estatx  with 

SxPABATB  EABNiNQa,  with  the  consent  of  her  huaband,  may  diapoee  of 
the  same  by  will,  whether  he  give  hia  oooaent  or  not,  and  her  dispoaitioa 
of  it  is  not  affected  by  the  fact  that  alter  her  death  the  husband  procnres 
a  change  in  the  title  to  the  land  into  hia  name,  especially  where  he  gaw 
his  consent  to  the  making  of  the  will  at  the  time  it  waa  mada. 

Mrs.  Naioley,  wife  of  Jacob  Naigley,  was  in  her  lifetime 
4U)tively  engaged  in  practicing  midwifery,  and  in  that  way  ao- 
•cumulated  considerable  money.  Jacob  Naigley  obtained  a 
judgment  against  one  Afflick,  and  at  an  execution  sale  of  a 
lot  of  his  land  thereunder  Mrs.  Naigley  was  the  purchaser. 
Jacob  signed  a  receipt  to  the  sheriff  for  the  proceeds  of  this 
«ale,  less  expenses,  and  the  sheriff  executed  a  deed,  in  the 
usual  form  of  such  deeds,  to  Mrs.  Naigley  for  the  land.  After- 
wards Naigley  executed  a  formal  paper  reciting  that  his  wi6 
was  in  the  possession  of  this  land,  and  that  by  law  she  could 
not  devise  real  estate  without  her  husband's  consent;  and  then 
proceeded  to  give  his  consent  freely  and  fully.  At  the  same 
time  and  place  Mrs.  Naigley  made  her  will.  Afterwards 
Naigley  filed  in  the  office  of  the  clerk  of  the  supreme  court  a 
lengthy  instrument  in  the  nature  of  a  revocation  of  his  wife's 
will  or  wills,  and  a  revocation  of  his  consent-  thereto.  At  a 
later  date  Naigley  obtained  an  order  from  the  court  reciting 
that  the  above-mentioned  land  had  been  knocked  down  to  him 
at  the  sheriff's  sale;  that  the  deed  had  been  improperly  made 
to  Mrs.  Naigley;  and  that  the  present  sheriff  should  make  a 
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deed  therefor  to  Naigley.  This  the  sheriff  did,  and  the  deed 
was  immediately  recorded.  The  remainder  of  the  case  ap- 
pears from  the  opinion. 

WiUiama  and  HiUj  for  the  plaintiffs  in  error, 
Morton  and  Benningy  for  the  defendant  in  error. 

B7  Court,  Warner,  C.  J.  The  main  question  presented  for 
the  judgment  of  the  court  in  this  case  is,  the  right  of  Mrs. 
Naigley,  a  married  woman,  to  devise  by  will  the  property 
specified  in  the  record,  under  the  state  of  facts  presented 
therein.  A  married  woman  may  make  a  will  in  this  state, 
when,  having  a  separate  estate  absolutely,  or  an  estate  in  ex- 
pectancy, her  husband  consents  to  her  disposing  of  the  same: 
Rev.  Code,  sec.  2375.  The  husband's  consent  is  not  necessary 
except  to  dispose  of  an  estate  in  expectancy.  In  Liptrot  v. 
HotmeSj  1  Oa.  389,  this  court  recognized  the  principle  that  a 
feme  covert  might  dispose  of  her  separate  property;  that  the 
moment  property  can  be  enjoyed,  it  must  be  enjoyed  with  all 
its  incidents.  The  property  in  controversy  in  that  case  was 
personal  property,  but  we  think  there  is  no  sound  distinction 
between  the  right  of  a  feme  covert  to  dispose  of  her  separate 
personal  estate  and  her  separate  real  estate  by  will,  inasmuch 
as  both  estates  under  our  law  are  placed  on  the  same  footing 
as  to  distribution;  the  more  especially  in  this  case,  as  the  per- 
sonal earnings  of  the  wife  were  received  by  her  in  money,  and 
invested  in  real  estate  by  the  consent  of  her  husband.  The 
errors  assigned  are,  to  the  charge  of  the  court  as  given  to  the 
jury,  and  the  refusal  of  the  court  to  charge  the  jury  as  requested 
by  the  counsel  for  the  caveators.  The  court  below  charged  the 
jury  ''  that  if  the  property  disposed  of  by  the  will  was  the  sepa- 
rate estate  of  Mrs.  Naigley,  purchased  with  her  own  earnings 
as  a  midwife,  with  the  consent  of  her  husband,  then  she  had 
the  right,  although  a  feme  covert,  to  dispose  of  the  same  by 
will  without  the  assent  of  her  husband.  If,  therefore,  the  jury 
should  believe  from  the  evidence  that  Mrs.  Naigley  had  earn- 
ings separate  from  that  of  her  husband  and  with  his  consent, 
and  that  she  purchased  the  property  in  controversy  and  paid 
for  it  with  her  own  money,  and  took  the  sheriff's  deed  there- 
for to  herself,  and  all  this  with  the  assent  of  her  husband, 
then  the  property  became  her  separate  estate,  and  she  had  the 
right  to  devise  the  same  by  will  without  her  husband's  consent, 
and  in  such  event,  the  fact  that  the  husband  procured  a  change 
of  the  title  after  her  death  cannot  affect  the  validity  of  her 
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will  80  made."  The  jury  found  a  yerdict  in  fayor  of  the  pro- 
ponnder  of  the  will,  which  establishes  the  fact  that  the  prop- 
erty devised  by  Mrs.  Naigley  was  her  separate  property.  We 
find  no  error  in  the  charge  of  the  court  below  to  the  jury 
upon  this  point  in  this  case;  the  question  was  fairly  submitted 
to  them  upon  the  evidence,  and  this  court  is  satisfied  with 
their  verdict. 

Nor  is  there  any  error  in  that  part  of  the  charge  of  the  court 
relating  to  the  acts  of  the  husband  in  procuring  a  change  of 
title  after  Mrs.  Naigle3r's  death,  so  far  as  the  validity  of  her 
will  is  concerned.  The  property  devised  by  her  was  her  sep* 
arate  property,  or  it  was  not,  at  the  time  of  making  her  will 
and  at  the  time  of  her  death.  The  subsequent  conduct  and 
acts  of  the  husband  manipulating  that  title,  either  for  his  own 
benefit  or  that  of  others,  after  her  death,  could  not  affect  her 
right  to  dispose  of  her  separate  property  by  will,  or  invalidate 
her  act  in  doing  what  she  had  the  lawful  right  to  do,  with  or 
without  his  assent, — the  more  especially  with  his  assent, — at 
the  time  the  will  was  executed.  The  first  request  to  charge 
the  jury  was  properly  refused  by  the  court  below,  for  the  reason 
that  it  requires  a  definite  expression  of  opinion  of  the  court  to 
the  jury  as  to  the  effect  and  weight  of  the  evidence  which  the 
receipt  upon  the  fi.  fa,  ought  to  have  upon  their  minds.  The 
court  admitted  ihe  evidence  as  competent  for  the  considera* 
tion  of  the  jury,  and  that  was  all  the  court  had  any  right  to 
do  with  it;  the  effect  and  weight  of  that  evidence  was  a  mat- 
ter exclusively  for  the  consideration  of  the  jury.  The  receipt 
upon  the  fi.  fa.  speaks  for  itself,  and  it  was  not  for  the  court 
to  say  whether  it  was  not  a  proper  receipt  to  be  given  or  not; 
that  was  a  question  for  the  jury,  and  it  was  also  a  question 
for  the  jury  to  say  what  it  tended  to  prove,  and  not  a  ques* 
tion  for  the  court  to  decide. 

The  second  request  to  charge  the  jury  was  also  properly 
refused,  in  view  of  the  issue  then  before  the  court  for  triaL 
Whatever  rights  the  Columbus  Iron  Works  may  have  to  the 
property  as  purchasers  fix>m  Jacob  Naigley,  the  husband,  may 
be  hereafter  asserted  in  a  proper  case  made  before  the  court 
The  question  upon  trial  was,  whether  Mrs.  Naigley  had  the 
right  to  dispose  of  the  property  by  will  as  her  separate  estate. 
The  title  to  the  property  devised  by  the  will,  as  between  the 
devisees  and  the  Columbus  Iron  Works,  was  not  before  the 
oourt  for  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Masbixd  WoiOBir'B  Wills. — A  fall  discoBnon  of  this  question  is  had  in 
Cutter  y.  Bvtkr,  57  Am.  0ec.  390,  and  note,  where  the  rights  of  married 
women  in  this  regard  at  common-law,  and  under  the  varioos  statutes  relating 
-to  this  subject,  are  seb  out  at  length:  See  also  Reed  ▼.  Blaiadell,  41  Id.  722; 
IVoffner  y.  EUU^  47  Id.  515.  The  principal  case  is  cited  in  Urqmhofi  v,  OBoer^ 
<66  Ga.  345,  where  it  is  said  that  a  husband's  consent  is  necessary  to  a  wife's 
will  only  when  the  estate  thereby  disposed  of  is  in  expectancy.' 


Sands  v.  Mabbubg. 

rS6  Oeorqia,  681] 

IvjUHonoN.  — ^Where  a  woman  residing  in  Tennessee,  and  being  by  the  laws 
of  that  state  a  free  trader,  contracted  a  debt  and  remoyed  to  Georgia 
with  the  ayowed  purpose  of  avoiding  her  creditor  and  defeating  his 
claim  by  fraudulently  disposing  of  her  goods,  a  court  of  equity  of  Georgia 
will  enjoin  her  from  so  disposing  of  her  goods,  where  the  creditor  has 
no  legal  remedy  against  her. 

Bill  for  an  injunction.  The  general  demurrer  of  defend- 
ant, Mrs.  Sands,  was  overruled,  and  she  takes  this  exception. 

Glenn  and  Son^  Jackson^  Hammond^  and  Mynatt  and  Wdbomf 
for  the  plaintiff  in  error. 

A.  W.  Hammond  and  Sony  for  the  defendant  in  error. 

By  Court,  Warner,  C.  J.  The  error  assigned  to  the  judg- 
ment of  the  court  below  in  this  case  is  in  overruling  the  gen- 
eral demurrer  to  the  complainant's  bill.  This  was  a  bill  filed 
by  a  creditor  to  restrain  the  defendant  by  injunction  from 
fraudulentlv  disposing  of  her  goods  to  defeat  his  claim,  under 
the  peculiar  state  of  facts  stated  therein;  and  the  question 
is,  whether  a  court  of  equity  in  this  state  has  jurisdiction  to 
do  so.  The  debt  of  the  complainant  against  the  defendant 
was  contracted  in  the  state  of  Tennessee,  where  the  bill  al- 
leges she  was  considered  by  the  laws  of  that  state  as  a  free 
dealer.  She  not  only  threatened  to  dispose  of  her  goods  for 
the  avowed  purpose  of  defeating  the  collection  of  complain- 
ant's debt,  but  had  actually  sold  at  auction,  in  the  city  of 
Atlanta,  seven  hundred  dollars'  worth  of  her  goods  for  two 
hundred  dollars.  She  not  only  contracted  the  debt  with  the 
complainant  in  Tennessee  as  a  free  dealer,  but  she  was  con- 
tracting and  disposing  of  her  goods  in  this  state  as  her  sepa- 
rate property.  The  complainant  could  not  hold  her  to  bail, 
nor  sue  out  an  attachment  against  her  property;  there  she 
was  in  the  city  of  Atlanta,  openly  threatening  fraudulently 
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to  dispose  of  her  goods  to  defeat  the  complainaDt'B  demand, 
and  actually  proceeding  to  do  so  by  making  sale  thereof  at 
auction  for  less  than  half  the  value  of  the  same. 

Was  the  complainant  remediless  in  the  courts  of  this  statef 
Section  4119  of  the  revised  code  declares  that  ''any  person 
who  cannot  sue  at  law  may  complain  in  equity,  and  every 
person  who  is  remediless  elsewhere  may  claim  the  protection 
of  a  court  of  equity  to  enforce  any  right  recognized  by  the 
law."  By  section  3149  it  is  declared  that  equity,  by  a  writ  of 
injunctioni  may  restrain  the  acts  of  private  individuals,  which 
are  illegal  or  contrary  to  equity  and  good  conscience,  and  for 
which  no  adequate  remedy  is  provided  at  law.  The  granting 
and  continuing  of  the  injunction  must  always  rest  in  the 
sound  discretion  of  the  judge,  according  to  the  circumstances 
of  each  case:  Rev.  Code,  sec.  3153.  "Courts  of  equity  con- 
stantly decline  to  lay  down  any  rule  which  shall  limit  their 
power  and  discretion  as  to  the  particular  cases  in  which  in- 
junctions shall  be  granted  or  withheld.  And  there  is  wisdom 
in  this  course;  for  it  is  impossible  to  foresee  all  the  exigencies 
of  society  which  may  require  their  aid  and  assistance  to  pro- 
tect rights  or  redress  wrongs":  2  Story's  Com.  227,  sec.  959. 
This  extraordinary  power  of  the  court,  however,  ought  to  be 
exercised  with  great  caution,  and  applied  only  in  very  clear 
cases,  and  in  such  manner  as  to  prevent  injustice  and  unneces- 
sary injury. 

In  this  case,  the  chancellor  below  allowed  the  injunction  to 
be  dissolved  and  the  defendant  restored  to  the  possession  of 
her  goods  by  giving  bond  and  security  to  pay  the  eventual 
consideration  money  in  the  complainant's  suit.  Taking  the 
allegations  in  the  complainant's  bill  to  be  true,  as  the  general 
demurrer  thereto  admits,  it  was,  in  our  judgment,  properly 
overruled. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Grxditob  at  Labox,  avd  BEiOBi  JuDOMSTT,  18  not  entitled  to  the  inter* 
ference  of  the  ooort  by  injnnctioii,  to  restrain  hie  debtor  from  diepoBsng  of  hie 
property  in  frand  of  the  creditor:  if ittRJ^Al  y.  ^mlM,  88  Am.  Dea  233b  Court 
of  equity  wiU  not  restrain  debtor  in  the  enjoyment  and  power  of  diepoeitioo 
of  his  property,  nnless  dearly  within  the  limits  of  the  anthorities  of  the  law: 
Wdy.  Dillon,  69  Id.  172,  and  note.  The  principal  case  is distingaished  in 
OMedge  v.  Adami,  42  Ga.  124,  and  Ihrtie  ▼.  Dh^oj^  62  Id.  231,  where  it  is 
aid  that  the  principal  case  is  anomalous,  and  stands  upon  peenliar  facta.  U 
is  also  distingaished  iniffcoa  ▼. /onet,  74  Id.  782. 
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Southern  Express  Company  v.  Newby. 
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CoMFAirr  Wbicr  CoimNvouaLT  Pmtsoas  ior  Ant  Lutotb  or 
Tun  BuBXNBas  ov  T&avspobtiho  Goods  and  packages  la  a  oommoA 


OoMMOir  Cabsieb  is  in  Naturn  ov  Insurxb  ov  Goods  Dujtxbxd  to 
Htm,  and  This  LuBiUTr  Oontinuis  until  the  delivery  of  the  goods  at 
their  destination.  In  case  of  the  loss  of  the  goods,  the  presumption  ia 
against  the  carrier,  and  no  exoase  will  avail  him  unless  the  loss  was  occa- 
sionad  by  the  act  of  God  or  the  public  enemy. 

LiABiLnT  OF  Common  Cabbieb  Commbncxs  with  Dklivebt  of  Goods  to 
Him  or  his  agent,  at  the  place  where  the  carrier  is  accustomed  to  reoeivo 
goods,  or  where  in  individual  cases  he  agrees  to  receive  them. 

QaBBTKB — Limitation  of  Common-law  Ltabiutt.  —  Common  carrier  can- 
not limit  his  legal  liability  by  notice  or  by  entry  on  receipt  or  ticket,  but 
may  by  express  contract,  to  which  the  assent  of  the  shipper  is  required. 
Where  an  express  company  gave  a  receipt  for  goods  received  by  it,  in 
which  was  printed  a  provision  that  the  company  would  be  liable  for  no 
loss  whatever  not  occurring  through  their  fraud  or  gross  negligence,  and 
where  no  value  was  expressed  in  the  receipt,  they  would  be  only  liable 
for  fifty  dollars.  This  is  not  such  an  express  contract  as  would  relioo 
the  company  of  its  common-law  liability. 

LnrrBUCnoNs.  — Court  is  not  bound  to  give  in  charge  a  general  proposition, 
although  it  be  the  law,  unless  it  be  applicable  to  the  facts  of  the  case. 
If  such  a  charge  ia  requested,  the  court  may  refuse  it  entirely,  or  may 
modify  it  and  make  it  applicable. 

Action  to  recover  from  the  Southern  Express  Company  the 
▼alue  of  certain  sugar  and  yam  which  plaintiff  Newby  claims 
that  they  lost  while  transporting  it  from  Charlotte,  North 
Carolina,  to  Richmond,  Virginia.  At  the  trial  plaintiff  testi* 
fied  that  in  December,  1864,  he  saw  Shuter,  president  of  the 
company,  at  Augusta,  Georgia;  that  he  told  him  that  he  had 
a  lot  of  goods  at  Charlotte  which  he  wanted  to  turn  over  to  the 
company  to  be  forwarded;  that  Shuter  agreed  to  and  did  send 
a  telegram  to  the  company's  agent  at  that  place  to  I'eceive 
them.  The  insurance  on  the  goods  ran  out  in  a  few  days,  but 
plaintiff  did  not  renew  it,  believing  the  goods  to  be  in  charge 
of  the  company.  One  Talliaferro,  who  had  charge  of  plaintiff's 
goods  at  Charlotte,  testified  that  he  was  unable  to  ship  them 
by  railroad;  that  at  the  above  date  he  received  a  telegram 
fbom  plaintiff  telling  him  that  the  company  would  take  them; 
that  he  informed  the  agent,  Oillespie,  of  the  fact,  and  that  the 
latter  acknowledged  having  received  one  to  the  same  effect. 
Oillespie  thereupon  gave  him  three  receipts  for  the  goods,  and 
that  there  was  no  agreement  as  to  limitation  of  the  company's 
liability.    The  receipts  given  were  quite  lengthy.    After  ao- 
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knowledging  receipt  of  the  goods,  they  contained  a  proyision 
to  this  effect:  ''It  is  farther  agreed,  and  part  of  the  considera- 
tion of  this  contract,  that  the  Southern  Express  Company  is 
not  to  be  held  liable  or  responsible  for  the  property  herein 
mentioned,  for  any  loss  or  damage  arising  from  ....  any 
cause  whatever,  except  the  same  be  proved  to  have  occurred 
through  the  fraud  or  gross  negligence  of  its  agents  or  servants." 
It  was  also  provided  that  in  case  no  value  was  given  at  the  de- 
livery of  the  property  to  the  company,  it  would  not  be  liable 
for  any  greater  sum  than  fifty  dollars,  in  case  of  its  loss.  It 
was  admitted  that  the  goods  were  not  delivered  at  their  desti- 
nation. On  the  part  of  defendant,  Gillespie  testified  that  there 
was  no  delivery  of  the  goods  to  him  at  Charlotte;  that  they 
were  stored  in  the  joint  depot  at  that  place;  that  there  was  no 
room  to  store  them  elsewhere;  that  the  company's  warehouses 
were  full;  and  that  the  great  demand  for  government  trans- 
portation prevented  the  transfer  of  goods  for  private  individu- 
als. There  was  a  large  amount  of  goods  on  hand  at  this  time, 
received  from  other  persons  before  plaintiff,  and  which,  accord- 
ing to  the  company's  rules,  was  entitled  to  be  transported  first 
It  would  have  taken  between  seventy-five  and  one  hundred  cars 
to  have  transported  these  goods  before  they  would  have  been 
in  a  condition  to  have  transported  plaintiff's  goods.  While 
the  goods  were  in  the  depot  at  Charlotte,  and  before  they  had 
been  touched  by  the  company,  the  depot  was  burned,  with  all 
its  contents.    The  opinion  states  the  remainder  of  the  case. 

Qotdd  and  Dougherty,  for  the  plaintiff  in  error. 
E.  Stamea^  for  the  defendant  in  error. 

By  Court,  Walker,  J.  1.  An  ex]^ss  company  which  pur- 
sues continuously  for  any  period  of  time  the  business  of  trans- 
porting goods,  packages,  etc.,  is  a  common  carrier;  and  in  case 
of  the  loss  of  goods  intrusted  to  it  to  be  carried,  the  presumption 
of  law  is  against  it;  and  no  excuse  will  avail  it,  unless  the  loss 
was  occasioned  by  the  act  of  God  or  public  enemies  of  the 
state:  Rev.  Code,  sec.  2040;  Fish  v.  Chapman,  2  Ga.  349  [46 
Am.  Dec.  393].  Atcommon  law,  a  carrier  is  in  the  nature  of 
an  insurer,  and  is  bound  to  keep  and  carry  goods  intrusted  to 
his  care  safely,  and  is  liable  for  all  losses,  and  in  all  events, 
except  those  caused  by  the  act  of  God  and  the  king's  enendes. 
This  is  the  law,  it  is  believed,  in  every  state  in  the  Union: 
Chitty  on  Carriers,  34,  and  note. 
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2.  The  responsibility  of  the  carrier  commences  with  the 
flcliTcry  of  the  goods  either  to  himself  or  his  agent,  or  at  the 
place  where  he  is  accustomed  or  agrees  to  receive  them:  Rev. 
Clode,  sec.  2044.  In  this  case,  the  witnesses  do  not  agree  on 
the  question  of  delivery,  but  that  was  a  question  for  the  decis- 
ion of  the  jury,  and  they  found  in  accordance  with  the  weight 
of  the  evidence;  in  accordance  with  the  receipt  which  ac- 
knowledged the  reception  of  the  goods.  It  is  very  clear  that 
the  agent  of  the  company  agreed  to  receive  the  goods  at  the 
place  where  they  were,  in  the  depot,  and  the  agent  of  the  plain- 
tiff ceased  all  control  of  them  from  the  time  of  the  giving  of 
the  receipt.  There  was  sufiScient  evidence  to  warrant  a  find- 
ing that  the  goods  had  been  delivered  to  the  carrier;  and  when 
the  liability  commences  by  a  delivery,  it  continues  until  the 
delivery  of  the  goods  at  the  point  of  destination:  Code,  sec. 
2044. 

3.  It  is  insisted  that  the  receipt  given  in  this  case  was  evi- 
dence of  such  an  express  contract  as  is  contemplated  by  the 
•code,  section  2043.  Perhaps  a  more  inviting  field  for  legal  dis- 
quisition than  this  could  not  be  found.  The  books,  especially 
of  late  years,  are  filled  with  cases  bearing  upon  this  question. 
One  who  has  leisure,  aud  desires  to  explore  this  doctrine,  can 
be  gratified  by  examining  Angell's.and  Chitty's  works  on  com- 
mon carriers;  Story  and  Edwards  on  Bailments;  the  notes  in 
Smith's  Leading  Cases  to  Coggs  v.  Bernard;  and  the  cases  of 
HoUUter  v.  Nowlen,  19  Wend.  234  [32  Am.  Dec.  455];  Cde  v. 
Ooodwin,  19  Id.  251  [32  Am.  Dec.  470];  Clark  v.  FaxUm,  21 
Id.  153;  and  Gould  v.  HiU,  2  HiU,  623. 

Our  code  has  incorporated  the  rules  of  the  common  law  as 
expounded  in  Georgia  in  Fish  v.  Chapman^  2  Ga.  349  [46  Am. 
Dec.  893],  and  with  it  we  are  satisfied.  The  learned  annota- 
tor  of  Chitty  on  Carriers,  45,  calls  the  opinion  of  Mr.  Justice 
Nisbet  in  Fieh  v.  Chapman^  mtpraj  a  'beamed  and  thorough 
opinion,"  and  quotes  it  almost  entire  as  evidence  of  the  com- 
mon law.  '^  A  common  carrier  cannot  limit  his  legal  liability 
by  any  notice  given  either  by  publication  or  by  entry  on  re- 
ceipts given  or  tickets  sold.  He  may  make  an  express  con- 
tract, and  will  then  be  governed  thereby:  Rev.  Code,  sec.  2042. 
The  carrier,  then,  cannot  limit  his  liability  by  entry  on  re- 
ceipts given,  though  he  may  make  an  express  contract.  This 
section  intended  to  require  the  assent  of  the  shipper  to  be 
given  to  any  modification  of  the  common-law  contract  of  com- 
mon carriers.    The  mere  acceptance  by  the  shipper  of  a  receipt 
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with  an  entry  on  it  was  not  intended  to  be  an  ezpresB  contract* 
for  the  carrier  cannot  by  this  limit  liis  lln^iility.  A  carrier 
may  adopt  reasonable  rules  and  regulations  for  his  own  safety 
and  the  benefit  of  the  public  (Rev.  Code,  sec.  2043);  such  aa 
requiring  the  nature  and  value  of  the  goods  delivered  to  him 
to  be  made  known;  and  any  fraudulent  acts,  sayings,  or  con- 
cealments by  his  customers  will  release  him  from  liability: 
Rev.  Code,  seo.  2054;  Angell  on  Carriers,  sec.  235,  236«  In  1 
Bell's  Commentaries,  382,  he  says:  ''There  seems  to  be  only 
one  point  to  which,  legitimately,  notices  of  carriers  could  be 
admitted,  vis.,  the  regulation  of  the  consideration  for  risk* 
Saving  ^ways  the  power  of  making  an  express  contract,  the 
effect  of  a  mere  notice  ought  justly  to  be  restricted  to  this 
point,  as  to  which  alone  it  is  competent  for  a  carrier  to  refnae 
employment" 

The  entry  on  the  receipts  in  this  case  can  be  regarded  in  no 
other  light  than  as  notices  given  by  the  carrier,  and  though  it 
be  considered  that  they  were  brought  home  to  the  plaintiff, 
yet  they  are  not  of  that  character,  and  did  not  relate  to  such 
''regulations"  as  he  had  a  right  to  adopt  of  his  own  mere  will, 
and  bind  shippers  thereby.  They  did  not  relate  alone  to  "the 
consideration  for  risk,"  and  there  is  no  pretense  that  the  car- 
rier  was  not  correctly  informed  as  to  the  nature  and  value  of 
the  goods  intrusted  to  him.  There  were  no  fraudulent  acts, 
sajdngs,  or  concealments  by  his  customer.  It  was  a  simple 
effort  on  the  part  of  the  carrier,  by  an  entry  on  a  receipt,  to 
limit  his  legal  liability:  nothing  more,  nothing  less;  and  this 
the  law  says  he  cannot  do.  "For  the  law  charges  this  person 
[the  common  carrier]  thus  intrusted  to  carry  goods  against 
all  events  but  acts  of  God  and  enemies  of  the  king.  For 
though  the  force  be  never  so  great,  as  if  an  irresistible  multi- 
tude of  people  should  rob  him,  nevertheless  he  is  chargeable. 
And  this  is  a  politic  establishment,  contrived  by  the  policy  of 
the  law,  for  the  safety  of  all  persons,  the  necessity  of  whose 
affairs  oblige  them  to  trust  these  sort  of  persons  that  they  may 
be  safe  in  their  ways  of  dealing;  for  else  these  carriers  might 
have  an  opportunity  of  undoing  all  persons  that  had  any  deal- 
ings with  them":  Per  Holt,  C.  J.,  in  Coggs  v.  Bernard^  2  IxL 
Raym.  918.  "It  appears  from  all  the  cases  for  one  hundred 
years  back,  that  there  are  events  for  which  the  carrier  is  liable, 
independent  of  his  contract.  By  the  nature  of  his  contract, 
he  is  liable  for  all  due  care  and  diligence;  and  for  any  negli- 
gence he  is  suable  on  his  contract.     But  there  is  a  further 
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degree  of  responsibility  by  the  cuBtoxn  of  the  realm,  that  la^  by 
the  common  law:  a  carrier  la  in  the  nature  of  an  insurer": 
Per  Lord  Mansfield,  in  Howard  v.  PUtard^  1  Term  Rep.  83 
(1786).  ''His  responsibility  is  established  with  a  view  to  pub- 
lic policy;  to  the  reward  which  he  receives;  to  his  character 
as  an  insurer;  and  to  the  terms  of  his  contract,  express  or  im« 
plied '':  Edwards  on  Bailments,  454.  "  The  extent  of  the  car- 
rier's liability  does  not  depend  on  the  terms  of  his  contract; 
it  is  declared  by  law  when  he  is  charged  as  a  carrier;  it  is  on 
the  ground  of  an  obligation  imposed  upon  him  by  law":  Id. 
466,  467.  His  liability  being  fixed  by  law,  he  cannot  lessen 
it  at  will  by  notice  brought  home  to  the  opposite  party,  but 
he  may  make  an  express  contract,  and  will  then  be  governed 
thereby.  Having  become  liable  for  the  custody  of  the  goods, 
it  devolved  on  defendant  to  show  such  facts  as  will  relieve  it 
from  this  liability;  otherwise  it  will  be  held  accountable.  In 
Berry  v.  Cooper ^  28  Ga.  543,  the  court  below  charged  the  jury 
that  if  the  cotton  was  received  by  the  carrier  under  a  contract 
exempting  him  from  loss  by  fire,  and  the  cotton  was  burnt, 
still  the  plaintiff  was  entitled  to  recover,  unless  there  was  no 
negligence  on  the  part  of  the  carrier,  and  the  onv^  of  proof  of 
this  fact  lies  on  the  carrier.  This  charge  was  excepted  to, 
and  this  court  held  that  it  was  right;  and  the  court  say:  "To 
place  the  onue  upon  the  plaintiff  would  be  to  deny  him  all 

redress Let  the  carrier  then  prove  the  loss  and  the 

manner  of  the  loss.  Policy,  as  well  as  the  safety  of  all  con* 
cemed,  demands  the  establishment  of  this  rule":  Id.  551. 
This  is  conclusive,  and  establishes  the  doctrine  that  in  cases 
of  express  contracts,  the  onus  of  proving  the  facts  necessary  to 
relieve  the  carrier  from  the  common*law  liability  for  the  loss 
of  goods  intrusted  to  him  as  such  devolves  upon  him,  and  not 
upoo  the  shipper. 

4.  The  reception  of  the  goods  to  be  carried  makes  the  car* 
ricr  liable  for  their  safe  custody  and  transportation  within  a 
reasonable  time;  and  if  he  would  relieve  himself  from  liabil- 
ity, he  should  by  proof  show  such  facts  as  may  be  necessary 
for  that  purpose.  The  charge  requested  by  defendant's  coun- 
sel, as  set  out  in  the  fifth  ground  of  the  motion  for  a  new  trial, 
was  given  with  a  qualification  which  the  court  deemed  neces- 
sary to  make  it  applicable  to  the  facts  of  the  case.  We  under- 
stand there  is  no  difference  of  opinion  as  to  the  correctness  of 
4he  general  proposition  contained  in  the  request.    Standing 
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alone,  it  was  not  applicable  to  the  £Mst0  of  the  caee;  and  the 
coort  might  very  jHroperly  have  simply  declined  to  give  it  in 
charge. 

5.  The  coort  is  not  bomid  to  give  in  charge  a  general  propo- 
sition, though  it  be  the  law,  unless  it  be  applicable  to  the 
facts  of  the  case.  If  such  general  charge  be  requested,  he 
may  either  decline  to  give  it,  or  he  may  modify  or  add  to  it 
so  as  to  make  it  pertinent  to  the  £acts  and  the  issue  to  be  tried. 
While  the  request  to  charge,  with  the  addition  made  thereto 
by  the  judge,  is  not  perhaps  as  happily  expressed  as  it  might 
be,  still  we  think  it  sufficiently  clear  to  be  understood,  and  to 
contain  a  correct  legal  proposition.  We  understand  the  whole 
charge  taken  together  to  mean  that,  so  &r  as  a  common  car* 
rier  is  concerned,  the  mere  acceptance  by  a  shipper  of  a  re- 
ceipt containing  limitations  of  the  carrier's  liability  would  not 
make  an  express  contract  between  the  parties,  and  thoreby 
relieve  the  carrier  from  the  extraordinary  diligence  imposed 
upon  him  by  law.  Thus  understanding  the  charge  dT  the 
court  below,  we  concur  with  him. 

This  is  a  hard  case;  and  I  have  felt  a  strong  desire  to  pro- 
tect this  company  against  the  payment  of  this  claim  if  I  c^d 
do  so  on  legal  principles.  If  the  jury  had  found  that  an  ex* 
press  contract  was  made,  by  which  the  company  was  not  to 
be  liable  as  common  carriers,  but  only  as  warehousemen,  and 
only  took  charge  of  the  goods  as  such  until  such  tiine  as 
means  of  transportation  could  be  procured,  I  think  I  would 
have  been  better  satisfied  with  the  verdict  But  that  was  a 
question  for  them,  and  I  cannot  say  that  the  verdict  is  de- 
cidedly and  strongly  against  the  weight  of  evidence.  This 
issue  having  been  found  against  the  defendant,  I  think,  under 
the  law,  it  is  accountable  for  the  goods  burned;  and  the  whole 
court  being  pf  that  opinion,  the  judgment  of  the  court  below 
is  affirmed.  See  also  the  cases  of  Puxcell  and  Barnes  against 
the  same  defendant,  decided  during  this  term. 


LiASiLrrr  or  Coiocoir  Cakbxkbb.  —  This  qii«ftioii  is  ezteonvely  ilitmitii 
in  Kkmber  ▼.  Afnerieom  Saeprem  O0.9  ante,  p.  452;  and  in  the  nota  tharotow 

LlABILTTT  or  COMMOV  CARBnUL  IS  FiXKD  BT  AOCKFTINO  PROPIBTr  to  b« 

carriedy  and  thU  acoeptance  is  complete  when  this  property  oomes  into  hii 
possession  with  his  assent:  lUmoU  CetUral  J2.J2.CbwT.  Smymr,  87  Am.  Deeu 
301. 

Rbcbift  of  Express  Compamt  for  goods  intmsted  to  it  for  tnttsportatiea 
for  hire,  and  which  restricts  the  liability  of  the  oomgtta^t  will  not  bo 
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•brofld  M  ^aumpting  the  ooofMiy  Inim  UabOity  for  Iom  oodMioosd  hf  aai^ 
g«oe  in  the  agoneiM  it  •iiiploj%  imlwi  the  lataation  to  tfam  Mwnnitii  thit 
eompaay  is  eiprwud  in  tbo  iutraBMBt  in  plain  tnd  ■■aqilwiBil  twoiat 
Hooper  t.  WelU^  Aryo^  dt  Cbi,  88  Am.  Deou  811|  /wfmi  t.  Wottmn  ML  B. 
Odu,  83  Id.  646L  BtttaeoBunonoafrier  niayipaciillyountfnoiwittiamployw 
for  partial  or  total  axamptioa  fram  hia  onmmon«la>w  liability  aa  an  inaoror  of 
ptopertj  oommittad  to  hia  ooatody;  and  a  notleo  bj  tlia  oairiar  to  tliia  oflaeli 
tf  brought  homo  to  tlia  ownar  of  pruparij  dalirorad  for  tnmaportalion,  and 
aaar.nlad  to  daarly  and  vnaqnirooally  bj  him,  will  bo  binding  and  obligator]^ 
vpon  bim:  Jmimm  t.  Wo^tamR.  JS:  Cb^,  88  Id.  648.  Liability  of  oommoft 
earricta  ia  paooliarly  atringnt^  and  th^  will  not  bo  pannittad  to  liaiit  thaiif 
liability  by  apaoial  oontraoti^  nnlaaB  tlia  aama  ara  fd^F  aMda  and  faliy  nndw- 
atood  by  tlia  othor  party,  aad.ara.  ^Im^  praradi  Aiimm  Mtgnm  Oik  t. 
JTodb  87  U  818^  and 
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AaiHT»  liabili^  f«r  aotiiig  wtthofot  aathori^y  471. 

pablio,  liability  tor,  471. 
▲fTAOHMKNT.  levy  of.  whan  a  latisfMstioii,  S14. 

I088  of  property  levied  onder,  who  mast  bear  loM  o(  Sl4b 
▲ttobnkt,  oontract  of,  with  client^  662. 

SxLLioKSENT  BiGHTB,  defined,  279. 
to  blockade  ports,  279. 

to  capture  any  property  need  aa  linewi  id  wir*  280l 
to  cripple  resonrces  of  adversary,  2801. 
to  seixe  and  destroy  property,  280. 
Tiolation  d,  who  may  piiniah,  279. 
who  are  sabjeot  to,  280. 

CauoTERJLL  SsouBiTT,  holder  of,  must  apply  in  wtMbMaa  dt  blf  dM^ 
183. 

■ale  of,  most  be  after  notioe^  183. 
OoaOfoir  Ca&risb,  liability  of,  beyond  his  ronte,  451. 

liability  of,  for  injury  aooming  by  act  of  God  oononniiig  wM  Mg^kel  «l 
carrier,  455. 
teJwrnjTiowAL  Law,  private  roads,  statates  anthoriifaig^  5M4M81 
CoBKAATiov,  deed  of,  how  to  be  signed,  616. 

OTtoppel  against,  in  actions  on  executed  contraati^  687* 

powers  of,  mnst  be  exercised  by  directors,  616. 

nudunoiui  act  of  directors,  liability  for,  680. 

yumlMJn  meruit  against,  637. 

■sal  Is  primafade  evidence  of  anthcri^,  616 

■eeretary,  authority  of,  to  assign  note,  617. 

fBoaneiss,  power  to  fill,  617. 
CkmniAL  Law,  amtre/oia  aquU,  plea  o(  what  sostaliiSv  486L 

boiglary,  entry  by  consent  of  owner  is  not^  482. 

ocniont  to  commission  of  crime  in  order  to  oflfoet  an  MfHri^  4K  iBL 

former  jeopardy,  plea  of,  778. 

laroeny  by  consent  of  owner,  483. 

robboiy  by  oonsent  of  owner,  483. 

nlf -def ense^  what  is,  and  what  is  not^  760. 

PW40M,  firab  communication  of,  to  adjacent  premlns^  ML 
IhuXH,  date  ol^  miut  be  subject  to  distinct  proof,  527. 

•vidonoo  admissible  to  show  probability  o^  before  WBTta  jmsif 
587. 

m 


792  Ihdkx  to  THs  Nona. 


IhusB,  eridMioe  oU  ^m^mManM  of  wmahm  id  haaOjp 
0wiSmoB  of  gnat  of  lettei  of  ■ilminhlnitifl^  Ml 
«?ideBoo  ci^  oflioial  r^giitqr,  ttSL 
*0?idnioo  cif  TCptttiitioOf  ttSL 
DfominDCUtt  ck  "**^  oim  ffiWL 

pnmmptioii  of,  does  boI  ariae  Inim  mwt  abtMOi^  W* 
ptonunptiOB  o^  frooi  mmboo  mvod.  joai%  fiSDL 
pmnmptioB  ol^  where  Ibh  tiiiA  eeren  jeen  ]mv«  elapn^  ML 
pieeiiBiptimi  o^  wliere  pirty  leridsd elvoad^  tt7a 
fflmttliig  prMwroptien  o^  fi27« 

minor  o(  is  not  adminible  as  evidnoi^  iS7« 
DiDSQATiinr,  MBuntiBU  ci^  64ff. 
OmvRioir  of  beIliga«Bt^  S79i 

of  beIliga«Bt  righti^  STSl 

of  fwiemiei^  280L 

Kmiiimiit  Daiupi,  private  ieed%  whelKg  jrfilh  — %  MMt 

Bbxoppil  of  jndgBMnti  and  daewa^  407. 
Btidhic^  deolaratioB  of  agont^  4dS. 

medioal  expert^  opinion  o^  aa  to  prabaUa  oa%  7L 

of  death,  fiaS-^QA. 
Rummuv,  oMmptioa  of  perwnal  earningi,  4901 

emnptuNi  of  aalanaa  of  ottooi%  41flL 

Kumptiaa  of  team,  who  entitled  to^  606. 

levy  on  perional  property  ia  a  eatjefaotion  pHmmJUj^  HH 

levy,  looB  of  property  affeer,  doea  not  fidl  on  dalandant^  tlC 

to  juatify  levy  on  properly  of  atnu^geir  to  tiie  wzi^  niFiBd 

Binat  be  ahown,  701. 

exemption  e^  4I1«488L 

See  Waaiii 
r,  UahOity  ot  67. 

FtaauBSib  phjFiiSoal  annexation  aa  a  teat  eC  SUL 


Hisiaa  Oomrv%  fuot&onaof  writ  ol^  wImb  party  la 
664. 

Jndgment^  wImb  faanfBfiiflnt»  664. 
HKBfl^  agreement  between,  for  diviaion  of  piwpettj,  767* 
Hjbbwat,  dafeote  in,  for  which  oity  Is  not  anawerabK  TOIb 

BB^eneion  of  objeot  in  or  orer,  by  private  pano^  79L 
EomBTXAiH  oontignoaa  lota  may  be  incindad  in,  64l» 

teaidenoe  it  ooeontlel  to^  643. 


buusonox,  wImb  property  refoaed,  767. 

Ihv,  gneat  at^  who  ia^  670. 

iHTntm,  oompoond,  when  allowed,  121. 

ImuBAjrc^  warrant,  oontmning,  nmat  be  espteariy  eoatoMlid  Ih^ 

iMmJMAxam  Pouor  in  favor  of  wife^  whan  not  aaijjnaMa  by  km,  MOL 


JtlMMnrr  againat  deoeaaed  peraon,  S48. 

amendment  mate  9fo  Imji^  on  trtiat  1uafti6ed.  46^ 

owielnei venom  ol^  407. 

entry  of  from  memorandnm,  04. 

void,  will  not  be  enjoined,  452i 
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JusncB  OP  Fbace,  loss  of  juriadiction  by  •djotimmwt  «l 
stating  to  what  time, 


L4an>ix>RD  Af  i>  TucAifT,  option  of  tenant  to  rmt&w  for 

holding  over,  how  landlord  may  regard  tenant  alt«,  MX 

holding  orer  by  tenant  after  being  notified  of  ehange  in  Imm^  9§L 

holding  orer,  tenancy  implied  from,  664. 

holding  orer,  when  oreatea  tenancy  by  safttaaei^  MC 

relation  of.  may  be  created  by  impUcatm,  MX 

tenant  holding  orer,  not  justifiable^  664. 

tenant  holding  orer,  when  ranewi  leaee^  66X 

tenancy  from  year  to  year,  when  implied,  66Ab 
Lsaai,  general  oorenani  for  renewal,  666. 

holding  orer,  renewal  by,  664^  666. 
LiBiL  AXB  8Lan«s,  eorirt  meanfag of  wofd%  when aagr  WfWfn^  ML 
Lnjnm  by  parol,  441. 

llAUon,  power  to  estiJdiih  and  regalate^  474^ 

liAXUAiOX,  eontraot  to  eetablish,  SOS. 

MnrxHo  Lahm,  oetUer  on,  for  agricnltoial  porpom^  ii|^  «C  ^^ 

MmrxT,  gold,  agreement  to  pay  in,  138. 

ManojMM,  chittel,  Teeta  right  of  poaaoanon  in  niortjgaga^  61 


Kmauawanm,  oontribntory,  bars  relief,  464. 

HnoOTiABLs  iHsnuMiiiT,  indorsemtet  before  delirety,  eflM  «C  711* 

indoner,  when  chargeable  as  maker,  711. 
Hov-BBDurr,  whether  entitled  to  benefit  of  exemption  1kw%  490L 
Hanoi  from  registration  of  deeds  incorrectly  recorded,  106-1101 

of  deed,  from  possession  of  land  oon^^yed,  441. 

of  deed,  from  registration,  442. 

FUADDHii^  amendment  setting  np  new  oanse  of  action,  40lL 

appeal,  objection  to^  on,  403. 

eridence  admitted  oatside  o^  withoat  objectioBy  404. 
Fown  ov  AnoBRXT,  when  rsrocabls^  200. 
PlUHWiMFnoy  of  continnanoe  of  lif e^  626. 

of  death  from  alieenoo,  626. 
PUTATB  BoAoa,  oonstitntional  anthcri^  to  anthoiiaa  taking  laadi  fsr^ 

statntee  anthoriaing,  held  unoonstitntional,  686. 

statntee  anthoriaing,  held  oonstitntional,  688. 
PMbatb  Salis,  estoppel  of,  heirs  to  contest  validity  ol^  622. 

estoppel  of  minors,  where  sale  was  wtthont  appointment  of  g«■fd^■i^ 
PvBUO  Land8»  miners,  right  of,  to  ose  timber  and  water,  601 

miners,  right  of,  when  paramonnt  to  rights  of  agricnltnristi  601 
PuBCHAfliB,  Ixmajide,  mnst  be  of  legal  title  to  obtain  protection,  ISL 


RAiLaoAD^  fire^  escape  of  from  looomotiye  implies  negligence^  161 
liabili^  for  injnriso  to  persons  not  passengers,  177. 
negligenoe  ol^  in  nse  of  steam,  161 
passenger  leaving  his  pUoe  to  ride  in  baggage-car  or 

plaoob  177. 
passenger,  oompaay  not  liable  for  wrongful  acts  o^  221 
passenger,  safety  of  is  not  insured,  221 
operating  railroad,  liability  of,  362. 
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JUouTiuTiorf  or  Dked0»  defectiToIy  exeoafetd^  44X 

defects  in,  442. 

•rron  in  recording,  liability  for,  106L 

filing  takes  effect  aa,  106^  838. 

grantee  ia  not  bonnd  to  aea  that  offioor  doaiUidBl|f»  tUm 

index  to,  miatak^a  or  omiaaiima  in,  lOO. 

in  the  wrong  book,  110. 

in  the  wrong  ooonty,  109. 

miatakep  in  deaeription  of  pramiaea,  109l 

miatakea  in  index,  109. 

miatakea  in  omitting  mortgagee'a  nama^  108L 

mistakes  in  name  of  parties,  109. 

miatakea  in  specifying  amoont  of  mortgage,  lOlL 

notice  from  defectiye,  108. 

atatea  maintaining  that  defecta  in,  are  fatal,  108. 

states  maintaining  that  it  is  perfect  from  filing,  106^  S38i 
RxPLXviN  Ilea  for  wrongful  detention  as  well  as  wrongfal  taking  498L 
RaaTRAUTT  Of  Tbadx,  contract  void  for  being  in,  224. 
Rktogation  of  tmat  deed  by  grantor,  162. 
RiVEB,  nayigable,  what  Ib,  64. 


8LA9DKR,  "  bitch,"  mnaning  of  term  when  applied  to  «  mtam^  40Si 

covert  meaning  of  words,  proof  of,  681. 

words  importing  unlawful  sexual  commerce,  403. 
8TATUTK  Of  Limitations,  boundary  lines,  holding  by  mistake,  128w 

Tax,  injunction  to  prevent  sale  of  personal  property  for,  40Ol 
Trxes,  aale  of  growmg,  is  within  statute  of  frauds,  207. 
Tbubt  Dkxd,  revocation  by  grantor,  162. 

Waobs,  accruing  after  service  of  gamiahmant,  422. 
defined,  420. 

exemption  of,  in  Alabama,  Arkansas,  and  California,  411. 
exemption  of,  in  Colorado,  Connecticnt^  Delaware^  Florida, 

IdahOk  and  Illinois,  412 
exemption  of,  in  Indiana,  Iowa,  Kanaaa,  Kentucky,  and  Maiae^  411L 
exemption  of,  in  Maryland,  Massachusetts,  Michij^m,  and  Minnnanta^  41IL 
exemption  of,  in  MiHsisaippi,  Missouri,  Montana,  and  Nebraaka,  4UL 
exemption  of,  in  Nevada,  New  Hampahire,  New  Jersey,  N«w 

North  Carolina,  and  Ohio^  4ia 
axamption  of,  in  Oregon,  Pennsylvania,  Rhode  lahiid,  Sontii 

Tennessee,  Texas,  Utah,  and  Vermont^  417. 
exemption  of,  in  Washington  Territory  and  Wiaconain,  418L 
exemption  of,  is  personal  privilege,  421. 
axemption  of,  laborer,  who  is,  within  meaning  of  atatsti^ 
exemption  of  overseer'a  wagea,  419. 
exemption  of  professional  man'a  ^■^r"^g%  419. 
exemption  of  seaman's  wages,  419. 
exemption  of  teacher's  wages,  419,  420. 
miaoellaneoua  questions  oonoeming  exemption  oC  41Ai 
of  non-residents,  whether  exempt,  423. 
not  exempt  from  daima  for  neeessariaa  of  life^  42SL 
■dary  of  railroad  employee,  420. 
fftatutea  exempting;  411. 
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WAUtAirr  that  nmanlftotared  artiol«is  fit  for  pnzpOM  forwUA  witJt  Mi> 
^▲nB,  appropriator  has  no  right  to  ran  d4bri$  on  anotlier^s  laady 

apinropriAtor  may  ehange  use  of,  560l 

appropriator,  aeoondy  righta  of,  692; 

■Qrfaoe,  turning  on  land  of  another,  744. 
Wnrr  of  Bxbob,  appeal,  remedy  by,  when  sapertede^  IML 

citation  mnat  be  lasned  and  aerred,  195. 

dtation,  waiver  of,  195. 

coram  nobh  or  coram  tobiBp  194. 

eonaent,  judgment  cannot  be  reviewed  by,  190L 

damagee  for  aoing  oat  on  frirolooa  groand%  19dL 

defined,  193. 

death  of  party,  hia  legal  rereaentativee  maat  be  Joiai^  ItH 

error  must  appear  from  the  record,  196. 

from  circuit  conrta,  197. 

from  atate  conrta,  196. 

ia  grantable  of  right,  193. 

is  in  nature  of  new  action,  195. 

joinder  of  party  without  hia  oonaent,  195. 

Joinder  of  partiea  in,  194. 

liea  only  for  matter  of  law  ariaing  from  the  reoeid»  ML 

lies  only  to  reveree  final  judgment,  195. 

lies  only  to  reverse  proceedings  at  law,  195. 

material  errors  only  will  be  noticed,  194. 

only  party  aggrieved  may  prosecute,  194. 

real  and  not  nominal  party  may  sue  out,  194. 

remedy  when  one  of  the  partiea  refuses  to  Jol%  Itl^ 

second  writ  of^  in  same  cause,  196. 

mipertedetu,  when  operatea  as,  196. 

to  United  Statea  supreme  oour^  197*  19& 

what  oonrta  may  issue,  194. 

who  may  ane  out,  194. 
Wbtt  or  Wim  Jusomxht  c^eflasd,  im 
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AOOKBBlCn* 

8m  RfFAllAlf  BlUR%  % 

AOOORD  AND  SATISFACnOHr. 

Si  OnranmB  AooraB  aitd  BixnvAonoK,  it  niul appMv  thtftllM 

tfton  mda  wm  adTantigMni  to  tb*  plAhitii(  ud  it  nnl  b*  awnd  aaA 
ftfd  thrt  th<  wtiiftMTtioB  wm  aooiptod.    /)iU0r  ▼.  ilnMkr»  177* 


ADVKB8B  POSSB88I0K. 

VF  TO  GiBEAiBr  LoTB  f Of  »  pariod  of  twmkij<mm  ymn  (flTti »  good  titlo 
tiMNto  nadir  tho  otateto  61  limitetuni^  altlwacli  noh  piwuwion  aiaj 
ksfo  frown  oat  of  «  misteko  of  tho  odjoiiiiiig  pnprioton  m  to  tho  loo»- 
tioB  of  tho  trao  lino  botwaon  thorn.     Tctar  ▼.  Itawos  181 

!•  Tomamaom^  to  Goim  Tii!L%  mnot  bo  lioitil%  oontiaaon^  ond  onfaulT^ 
and  bo  for  tho  pnzpooo  of  rasidonoo  or  ooltivatioB.  An  onnwd  ontry 
mpon  land  to  out  timbor,  to  food  oottlo^  or  to  hunt  or  to  fiah  ia  not  anoh 
^poaaaanon  ma  will  ripan  into  tiUo.    Wkeder  w.  Wiim,  196. 

<•  IVwiMOBOiif  Of  Laito^  to  wm  Koiwai  ov  FoHOMMi'ii  Tnub  mnv  bi  Qmg 
▼iandoa  onlnaivak  and  nuunbinMoai  andianotiooonlT  whlloitoantinno& 
JS|r  ▼.  WUcuB,  436. 

AOEKCT. 

L  T»  Makb  Aoxirr  PnaoHAixT  Liabu^  wmdb  Hn  tod  hov  Ivrm  to 
Bun>  HmiKLF,  aitd  Gbidit  w^  hot  Ornor  to  Hm  PnaoHAixT,  thoro 
Boat  bo  aomo  wrong  or  odniaaimi  of  ri|^t  on  hia  parli  aaeh  aa  aaaarting 
thai  ho  had  anthority  whon  ho  know  or  ought  to  hawo  known  that  ho 
had  not,  or  wharo  ho  faila  to  diaoloao  fnllj  tho  faota  within  hia  knowU 
odgo.    MdOnrd^  r.  Rogen,  468. 

%  QninvABiLT,  Aosnr  Who  Maxu  Coirnucr  nr  Bzcna  or  mi  Airraon- 
RT  wixx  BB  Held  to  hath  RsFBrnzfTiD  that  ho  had  anthority  to 
nako  it,  and  becomea  peraonally  liable;  bat  whoro  ho  aota  onder  a  pab- 
Uo  atatate,  tho  peraoa  with  whom  he  deala  will  bo  hold  to  a  knowledgo 
of  tho  powera  it  oonf  era,  and  oonaoqaantly  ahoold  haTO  known  that  tho 
agent  waa  exceeding  hia  aathority.    Id, 

%  To  Pkbsohallt  Chakoh  Agent  Who  ha«  Ezcibdbd  his  AimomRTy  in 
action  €9  eoniractUt  the  credit  moat  have  been  giran  to  him*  or  tharo 
must  bo  an  expreaa  contract  containing  apt  worda  to  oharga  hlai}  othar* 
wiae,  ho  ia  iinble  only  in  an  action  ex  delicto.    Id. 
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€,  Tuwuo  Aanrf.  mam  PmoarAixT  Liabul — A  ▼«y  itroBgciKli  r>qolwd 
to  hold  paUio  agant  panonally  liabla  when  Mting  within  hia  aothoritj} 
■ad  if  he  aoti  in  exoeit  of  hie  Mithority,  and  folly  diacloow  thai  feet  to 
tho  porty  with  whom  ho  dealer  or  that  fact  ia  known  to  aneh  party,  ami 
he  negleete  to  exact  an  individnal  agreement  ficom  the  agents  tho  latter 
will  not  be  held  perMoally  UabU.    /<2. 

••  Dmlakaxiohs  of  AcnoiT  abb  bot  Admhwhilb  or  Svidbbcb  AQAivsr 
Pbibchfal,  if  made  after  the  transaction  to  which  they  refec^  AmAomi^ 
Y.  Mkuiabrook,  TOSS. 

Sae  AjiOBBBT  abd  Clibbt»  2;  Coiimob  Carbtbbw,  8;  Gobyobahob^  27^ 

liOB3QAOB»  1,  2;  KlGUOETCB,  3;  POWBBS. 

ARREST. 

BaooBD  Abbbr  mat  bb  Hadb  ob  Mbsbb  PBOcns  bob  Samb  Gaubb  ov 
AofiOB,  when  it  ii  not  made  to  Tez  and  annoy  the  defendant,  and  th* 
party  proonriag  it  acta  in  good  faith;  and  the  defendant  ia  not  entitled^ 
mk  kabeoB  eorpiu,  to  bediaoharged  from  hia  aeoond  arreaton  the  ground 
eC  hia  prerioaa  arreat  and  diaeharge.    Bcwen^  Petitkm/>r  IXacftaryc^  401^ 

ATTACHMENT. 
See  XqiBiTr,  1|  EiBUunoBa,  1, 2i  Juanois  or  tbb  Pbac%  0;  Moaa^Aam^  li. 

ATTORNEY  Am)  CLIENT. 

L  ROLB  APfUOABUI  TO  TBABSAOnOBa  BBTWBBB  AnDBBBT  ABB  CUBBT 11^ 

that  the  attorney  who  bargains  with  hia  client  in  a  matter  of  adTaatago 
to]  himself  ia  bound  to  show  that  the  transactioQ  is  lair  and  eqnitable^ 
and  that  the  client  was  folly  informed  of  his  rights  and  interests  in  tho 
sobjeot-matter  of  the  transaction,  and  the  natore  and  effect  of  tho  trana> 
action  itaelf,  and  wae  ao  placed  as  to  be  able  to  deal  witii  the  attorney  at 
arms-length.    KkUng  t.  Shaw,  644. 

5,  Bulb  Rbquibibo  Sbowibo  that  Tbabbaotidb  la  Fazb  abb  EqujicABLB  ia 

not  limited  to  the  case  of  attorney  and  dient^  bat  applies  as  well  to 
tranaaoticna  between  principal  and  agent,  trostee  and  eutmi  que  inui^ 
goardian  and  ward^  parent  and  child,  and  generally  to  all  caaes  where  a 
relation  of  oonfldence  eziata  between  the  partiea;  and  the  general  prind- 
plee  govenung  tlua  cUas  of  caaea  and  tarnung  the  basta  of  the  role  ii^ 
that  if  a  confidence  ia  repoaed,  and  that  confidence  is  aboaed,  and  tho 
other  party  thereby  aoffera  an  in jnry,  the  court  wiU  grant  relioL  IdL 
t.  To  Entitlb  Cubnt  to  RKLixr  AOAXNsrr  Attorbbt  ib  Rbspbot  to  Gob- 
TBACT  OB  Trabsactiob  bbtwbkn  Thxm,  it  ia  not  enough  to  ahow  that 
the  relation  of  attorney  and  client  existed,  and  that  doring  the  •^ft>rti?t 
of  the  relation  the  partiea  entered  into  a  contract^  the  client  being  in- 
dooed  thereto  by  the  abuae  of  confidence  by  the  attorney;  hot  it  mnat 
alao  be  alleged  and  prored  that  tho  client  haa  soffered  injory  thxoogh 
this  abuse  of  oonfldence.    Id, 

A.  COBTBACm  BBTWBBB  AtTOBBBT  ABD  CuBMT  ABB  BOT  VoiDABUI  BOB  FbAVB 

Alonb,  like  thoee  between  a  trustee  and  ceatei  gue  tnui,  hot  it  most  bo 
shown  in  addition  that  injuiy  resulted  to  the  client  from  the  fraad.    Id, 

6.  Attorbbt  at  Law  has  No  AuTHORrrr  to  Rbobitb  Dbfbbgiatbd  Papbb 

MoMET  IB  Patmbbt  of  a  judgment  obtained  for  his  client;  and  if  ho 
does  so^  his  client  is  not  prednded  from  proceeding  against  the  debtor* 


« 

«rb«aHijdMttoptooeed  •gtinst  hii  attofn«ylttdi?iduIlj.    Ckupnm 
▼•  OomU$9  806L 

BATTiMKNTSL 
8m  Ihkkixpxbs. 

BANKS  AKD  BANKIKQ. 

1.  X^AWXHo  Cbwck  upov  Bank  nr  WmoR  DRAwn  his  Kb  Vovm^  and: 
ottaring  it»  is  fraady  both  npon  any  penon  to  whom  it  Biay  bo  nigotiatad 
and  upon  the  bank.    Pdermm  ▼.  Unkm  NaU  Bani,  14A. 

&  It  n  Fraud  vor  Holdkr  of  Chsok  to  PRMSsirr It  ior PATMKRTwbon^ 
he  knowB  the  drawer  has  no  funds  in  bank  to  meet  it.    Id, 

tb  HOLDXR  OF  CHROX  WhO  DrP081TB  It  Dff  BaIOC  on  WHfOR  It  18  I>RAWN^ 

knowing  that  tho  drawer  has  no  fonds  in  bank  to  meet  it^  cannot  ro- 
oorer  the  amoont  from  the  bank,  though  the  bank  credited  the  aaumni 
to  the  holder  and  charged  it  to  the  drawer,  for  this  does  not  amount  to  » 
payment  of  the  check  by  the  bank«  and  the  holder  can  retain  no  oredit^ 
obtained  by  his  fraud,    /d. 

BONDS. 

1.  CouvoH  Bonus  ars  Nsqotiablr,  and  the  coupons  may  be  detached  and 
BOgotiated  separately  by  simple  deUrery,  and  sued  on  separately  frooa^ 
the  bond,  as  well  after  as  before  the  bond  itself  has  been  paid  and  satia* 
fled.    NaUonal  Eaoehmge  Bank  v.  Railroad  Co.,  237. 

%  CouvoN  BsooMRS  Indsfrndxnt  Claim  whxn  Dbtaobsd  and  NBOOffUTRiv 
and  ita  amoant^  with  interest^  after  demand  of  payment^  is  reooTSimbl» 
RBdsr  a  gwnnal  count  in  debt.    Id. 

8m  JODOMRHn^  11. 

BUBGLART. 
8m  Griminal  Law,  1. 

BOUNDARESS. 

L  Iv  BoovDART  Ijnr  IB  Dboribrd  Rf  "Dnji  AS  snNo  Parallel  with  ths* 
general  course  of  a  stream  which  does  not  run  straight,  but  meanders^  ^ 
line  is  meant  which  runs  parallel  with  the  stream  in  all  its  meandezings 
FraU  ▼.  Woodward^  673. 

%  Word  "Eastrrlt"  when  Ubrd  Alonr  in  Discription  of  Land  whj.. 
RB  CoxsTRUKD  to  mean  due  east^  but  when  other  words  are  used  with  it. 
to  qualify  its  meaning;  it  will  be  construed  according  to  such  qualifica- 
tion.   Id, 

%>  Straight  Linr  is  Prvuxbd  to  bb  Meant  nr  Dbscriftion  of  Land  in 
Deed,  when  the  call  is  simply  from  one  monument  to  another;  but  a. 
creek  is  not  a  monument  in  the  scum  of  this  rule  if  no  given  point  therein, 
is  named.    Id, 

A.  Law  will  not  Dbglarb  in  Favor  of  Straiobt  Line  RgrwEss  Monu* 
XENTBy  when  the  language  of  the  deed  shows  that  a  diffnrent  line  waa> 
intended.    Id, 

••  BXTRINSIO  EyIDENCB  IS  NOT  AdMISSTBLE  TO  ShOW  THAT  DdIRRRMT  Di- 

RBcnoN  than  that  described  in  a  deed  was  intended,  where  the  language 
is  not  repugnant  nor  ambiguous.     Id, 
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&  "Fabaual  Lra*  AMM  Bfouaovt  Lihb»  ]Iathi]caticau.t  Snuna^ 
BUT  IB  Ccnaiov  Sfxbch  cancaming  boandariw  they  oftan  maaa  Bnw 
that  are  not  stni^t^  bat  photognplu  of  oaoh  other;  and  oonrta  often  eo 


BOUNTDBS. 

Xv  AonoH  TO  Rbootxb  Bouirrr  Monbt,  Gladcabt  muit  Show  that  mm 
TumauAScm  ow  wm  Aobbdodit  to  eidiet,  he  hnd  done  ao^  and  eradiaad 
yaneU  upon  the  town,  and  bad  given  pfoperaoiioe  of  mklMl  M^ 
C%tvi|f  T*  MoQtnp  468b 

OEBTIOBARL 

See  JURTOBB  OY  TBB  PXAGI^  %  4 

GHATTEL'  M0RTQAQB9L 
See  MoBTGAOBib 

CHBCK& 
Bee  Babbs  mxi>  Babbibo. 

9 

COLLATERAL  SBCUBITr. 
See  Flbmb. 

COMMON  OABBIEB& 

\m  BZPBBM  OOKPABT  WnPOH  OOBTUfUIWHLT  PUBSUU  BOB  ABT  IjMKi 

TiMB  DuauiMi  or  Tbabbfobtibg  Qoom  and  packagee  la  b 
carrier.    SomAum  JB&  0».  t.  JiTewBy,  78S. 

%  Oqwiob  Oabbibb  n  zb  Katubb  ov  Lisijbbb  ot  Goqob  Diuybbbd  io 
HiMy  ABB  Tan  LiABiLirr  Oobtibvbs  vntQ  the  detivery  of  the  gooda  at 
their  daetinatifln  Li  case  of  the  loei  of  the  goodiy  the  presnmptinn  ia 
against  the  carrier,  and  no  excnse  will  Brail  him  nnleas  the  loes  waa  oeoa* 
sioned  by  the  act  of  Ood  or  the  pablio  enemy,    id, 

%  LiABiLfrr  or  Oommob  Cabbibb  Oommibcbb  wtth  Dbutbbt  iwGoom  io 
Hnf  or  his  agent,  at  the  phM)e  Biiere  the  carrier  is  aocnstomed  te  reosivo 
goods,  or  where  in  indiridnal  caaea  he  agrees  to  reoeire  them.    ItL 

-L  Cabbibb — LmiTAnoB  or  Gommob-law  Lubzutt.  —  CommoQ  curiar 
cannot  limit  his  legal  liability  by  notice  or  by  entiy  on  receipt  cr  ticket^ 
bat  may  by  express  contracti  to  which  the  assent  of  the  shipper  is  reqoiied. 
Where  an  express  company  gave  »  receipt  for  goods  received  by  it»  in 
which  waa  printed  a  proyisicn  that  the  company  woold  be  liable  for  no 
loss  whatever  not  oocarring  through  their  frand  or  gross  negligence,  and 
where  no  valae  was  expressed  in  the  receipt^  they  woald  be  only  liable 
for  fifty  dollars.  Hue  is  not  saoh  an  express  contract  aa  woold  relieve 
the  company  of  ita  common-law  liability.    Id: 

t,  CoifMOB  Cabbibb  mat  Pbovidb  bt  Eztbbsb  Aorbbmbht  tvat  Owbbb 
or  LiVB-STOGB  Dbuvxbxd  to  It  bob  Cabbiaob  shall  assame  all  riak  of 
damage  or  in j  ary  from  whatsoever  canse  happening  in  the  ccorse  of 
portation,  not  arising  from  its  own  negligence  or  that  of  its 
Carriage  of  liye-stock  is  not  governed  by  the  same  rales  of  the 
law  applicable  to  other  goods.    BeU*  v.  Farmer»'  Loan  etc*  Cfik,  460L 

4,  Wbbbb  Pabtibs  AcnNo  ubdbb  Appozbtbknt  as  Rbobtvbbs  of  Coimr 
are  managing  and  controlling  a  line  of  railroad,  and  holding  themaslvei 
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cvl  M  iw*"""*  ottixkn,  Hm  fMt  thai  tliagran  imIi  werf?  «■  !■  not  a 
defoiaa  to  an  action  at  law  for  a  bnadh  of  any  oMigation  or  dnty  whioh 
ia  Tolnntarilyaiiaxned  bythem  in  mattera  of  bnainooi,  ihoogh  oondnotod 
or  carried  on  by  them  while  acting  aa  reoeiTen.  BhtmaUhalv,  Bramardt 
850. 

T.  KoncB  Co!nrAiKVD  nr  Carrikr's  Bill  or  Fbuobt  Tabot  and  receipt^ 
"  that  all  goods  and  merchandiae  will  be  at  the  risk  of  the  owners  wUIa 
in  the  storehooses  of  the  oompany,"  wiU  not  prevent  the  oarrier's  lia> 
bility  for  loss  of  goods,  if  the  facts  in  other  respects  are  saoh  as  to  maka 
him  liable,  and  saoh  notice  is  not  in  fact  given  to  the  shipper  peraon* 
slly  before  or  at  the  time  the  goods  are  reoeired  for  carriage,  and  tha 
evidenoe  does  not  snow  tnat  ne  assentea  to  the  notioe  as  qnalifying  or 
affecting  the  carrier's  liability  in  respect  to  the  goods.    Id. 

•i  Konox  TO  AosiTT,  in  Obdxb  to  Bdtd  Principal,  most  be  in  the  sama 
transaction  upon  which  snit  is  brought.  This  rale  is  here  applied  to  an 
agent  who  ships  goods  with  knowledge  of  a  notice  limiting  tiie  carrier's 
liability.    Id. 

iL  Okneral  Lxabilttt  of  CoiacoN  Gabrier  can  bb  RxsTRicrxD  or  dimin* 
ished  by  express  or  special  contract.  But  a  general  notioe  to  the  pnblio 
by  the  carrier  limiting  his  liability  affords  no  evidence  of  sach  contract^ 
even  if  the  existence  and  contents  of  the  notice  were  brought  home  to 
the  party.     Id. 

tOl  Liability  op  Carrixr  mat  bb  Ldcttbd  bt  Gbneral  Kotig^  when  rea- 
sonable and  just,  and  brought  home  to  the  knowledge  of  the  owner  of 
goods  before  or  at  the  time  of  delivery  to  the  carrier,  and  assented  to  by 
such  owner.  But  such  notice  is  not  effectual  to  exempt  the  carrier  from 
liability  for  negligence,  even  though  it  is  effectual  to  limit  the  time  aftor 
the  arrival  of  the  goods  at  their  destination  in  which  the  carrier  would 
continue  in  that  relation.     Id, 

lU  Common  Carribr  is  Insitrxr  of  Goods  intrusted  to  him,  in  the  abeenoa 
of  a  special  contract  varying  his  liability,  and  is  liable  for  every  loss  or 
damage  happening  to  such  goods  while  in  his  custody  as  such  carrier, 
from  whatever  cause  occasioned,  unless  caused  by  the  act  of  God  or  the 
public  enemies.     Id. 

19L  Duty  Assfmbd  by  Common  Carrixr  by  Railway,  in  the  absence  of  n 
special  contract  limiting  his  liability,  ii  to  carry  the  goods  safely  to  their 
destination,  and  there  discharge  them  on  the  platform  or  other  snitabla 
place,  so  as  to  put  them  in  readiness  for  convenient  delivery  to  the  eon* 
aigneo  or  party  entitled  to  receive  them.    Bat  the  carrier  is  niiithor 

I  bound  to  deliver  to  the  ccmsignee  personally  nor  give  him  notioe  of  tha 
arrival  of  the  gooda.    Id, 

UL  BigPONaiBiLiTY  OF  Common  Carrier  as  Carrier  continnea  after  the  ar- 
rival of  the  goods  at  fhair  destination  until  they  are  ready  to  be  delir- 
ered  at  the  usoal  pteaa  of  delivery,  and  the  owner  or  ocnaigneo  haa  a 
reaaonable  opportnal^,  during  the  hoars  when  anch  gooda  are  naoaOj 
delivered  there,  of  examining  them  sufficiently  to  Judge  firom  their  out- 
ward appearance  of  their  identity,  and  whether  they  are  in  proper  eon- 
ditkm,  and  to  take  them  away.  And  it  ia  the  dnty  of  the  owner  or 
iWTi>fig"M  to  take  notice  of  tha  coarse  of  boainess  at  the  station  of  deliv^ 
•ly,  and  of  the  time  of  the  arrival  of  the  train  whan  his  gooda  may  ba 
azpaoted  at  the  place  of  delivery,  and  to  be  ready  to  receive  them  in  a 
leaaonable  time  after  their  arrival,  and  whan,  in  tha  oonunon  oooraa  ^ 
^nfi"*f,  they  may  fairly  ba  azpeetad  to  ba  ready  for  dtlsveqr-  Id, 
Am.  Pia  You  XOI— SI 
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14.  lTiiDpfr<»OoiDKMiOimti»n,  if  gooda  are  not  oillad  for  bj  Hit  pM|y 
entitled  to  reoore  them  after  haTing  «  reeaooable  oppertnaify  te 
ine  end  remore  tliem,  to  itore  end  preeeire  them  eef elj  end  in 
for  deliyery  when  duly  celled  for  by  eneh  pertj.  The  oerrier  ie  then  i» 
leeaed  from  responaibility  ea  a  oonmion  oenrier,  and  beeomee  liable  lor 
the  gooda  only  as  a  warehonaemen.    Id, 

11k  CoifMON  Carrikb»  bt  ABSUMDf a  RsLATioir  OF  Wammjooubbum  ee  W 
gooda  in  his  charge,  is  bound  only  to  use  ordinary  caie  end  dOigenoe  in 
keeping  them  safely.    Id. 

16.  Common  Gabbiebs  abb  Bouvb  to  DxufSE  Goods  trxnav  ^^*^«^»^»Tr* 
TiMB.    Peel  T.  Chicago  etc  iPy  Ctk,  440. 

17.  When  Common  Gabbibb  has  Ajtobbbd  CoNnoNZB  a  reeeonable  time 
end  opportonity  to  receive  end  accept  deliTery  of  goods  after  they  have 
reached  their  destination*  and  they  are  afterwards  stolen,  the  eerrier  is 
not  liable  for  their  loss,  as  his  duty  is  folly  performed  and  the  oontnei 
of  carriage  ended  before  the  leas  lu^ypens.    BbimaUkai  t.  Brainerdt  89Ql 

18.  In  Dbtbbmining  What  is  Rkasonablb  Timb  and  Ofpobtuhitt  for  « 
consignee  to  receive  goodi  after  their  arrival  at  their  deetinataon,  hie 
situation  and  the  distence  of  his  place  of  business  from  the  depot  are 
matters  which  have  no  proper  beering  on  or  connection  with  the  duty  of 
the  carrier  in  respect  to  the  goods  as  a  common  carrier,    id. 

19.  What  is  **  Rbasonablb  Tub  "  in  Whxoh  Oabbxbb  mubt  IhuvBBGoooBg 
Depends  upon  all  the  drcumstanoee  of  each  particnlar  ease.  Peeir, 
ChScago  etc  R*y  Co.,  446. 

90.  There  is  No  Invabiablb  Rxtlb  that  Fbxiqht  oy  Au.  Kinds  shall  bb 
Transported  and  delivered  in  the  order  in  which  it  is  received,  withoat 
regard  to  its  character  and  condition,  or  its  liability  to  perish.    Id, 

SI.  Perishable  Propertt  MAT  Lboalltbb  Given  Pbepebxncx  OVER  OiHEB 
Freights,  where  there  is  a  press  of  freights  and  consequent  delay.  It 
is  a  reasonable  practice.    Id. 

22.  IV  Custom  OF  GiVINO  PREfERENCBTOPEBlSHABLBpBOPBBTrOVBBOlHBB 

Freights,  where  there  is  a  press  of  freights,  has  been  long  established 
end  is  well  known,  parties  are  supposed  silently  to  adopt  the  custom  es 
part  of  the  contract  of  carriage,  unless  it  conflicts  with  its  ezpreee 
terms.    Id. 
2S.  Railroad  Company  is  not  Requirkd  to  Notift  Shipper  of  Cibcum- 

STANCBS  OR  CAUSES  WhICH  WILL  DeLAT  DeLIYERT  OF  GOODS^  8Uch  SS 

a  press  of  freight  which  has  existed  for  a  long  time,  and  which  wee 
known  to  the  company  when  they  received  the  goods.  The  shipper 
should  himself  seek  all  such  information  ee  this  that  he  desires.    Id. 

24.  Measure  of  Damages  against  Common  Cabbieb  fob  Failure  to  D» 
LITER  Flour  within  Reasonable  Tim^  where  it  was  shipped  fron 
Wisconsin  to  New  York,  for  sale,  was  held  to  be  its  depreciation  in  value 
in  the  New  York  market  between  the  time  when  it  should  have  been 
delivered  and  that  at  which  it  was  delivered,  where  it  wee  actually  eold 
at  the  depreciated  price.    Id. 

25.  Measure  of  Damages  against  Common  Carrier  for  loss  of  goods  Ie 
their  value  at  the  place  of  destination,  with  interest  from  the  time  of  the 
loss,  deducting  freight  which  has  not  been  paid.  But  where  the  com- 
plaint only  states  the  value  of  the  goods  at  the  ehipping-point,  end  theie 
is  nothing  to  show  that  they  were  worth  more  at  the  place  of  deetinetiiw, 
plaintiff  can  only  recover  their  value  at  the  shipping-pointi  witii  intenal 
from  the  time  of  the  loss.    DUimefUkal  v.  Brcdnerd,  350. 
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tt.  Oomnion  Who  Owirs  Goods  is  the  proper  party  to  bring  an  action 
agahiat  the  oarrier  for  Ices  or  injury  raftainecL    Id, 

17.  OomfOH  Cabrtebs  "  Thbouoh  "  Covtract,  Bzaicpli  of.  ~  Where  a  rail- 
road  company,  whose  soathem  terminus  was  Chicago^  Slinois,  received 
floor  at  its  depot  at  Neenah,  Wisconsin,  directed  to  New  York,  etc,  and 
gave  a  receipt  containing  the  written  clause,  "Contract  from  Keenah  to 
New  York  at  $2.25  per  bbl.,"  the  contract  was  held  to  be  one  to  delirer 
the  floor  at  New  York  for  a  fixed  compensation*  and  the  company  was 
held  liable  as  a  common  carrier  for  the  whole  route.  Peet  v.  Chkago 
tie,  Ry  Co,,  446. 

tti  BuLa  THAT  Carribb  is  kot  Buponsiblb  fob  Ikjubiis  to  Goods  Rb- 
SOLTIHO  TBOM  Imfropbb  Packiso,  DOBS  NOT  Mban  that  where  goods 
are  of  a  character  likely  to  be  injured  by  rain,  they  must  be  secured  by 
water-proof  covering  or  cases,  in  order  to  make  him  liable  for  injuries 
from  that  cause.    Kkatber  v.  Amerkan  Bxprtss  Co,,  452. 

0L  Ikfbofbr  Packing  Which  will  Ezcusb  Carrier  of  Goods  is  some  inter* 
nal  and  latent  defect  of  which  the  carrier  does  not  know,  and  from  which 
loss  or  damage  ensues  to  the  goods  in  the  ordinary  course  of  handling 
and  transportation.  Goods  may  be  delivered  to  the  carrier  unpacked, 
but  if  they  are  in  that  condition  injured  by  the  mere  handling  or  trans- 
portation in  a  careful  msnner,  the  owner  must  bear  the  loss;  but  if  they 
are  injured  by  rain  or  other  cause  for  which  the  carrier  is  not  excused, 
he  is  responsible.     Id, 

80l  Whbn  thbbb  abb  Hiddbn  Dbvbcts  nr  Pacxino  oy  Goods  Dblitbrbd 
to  Carribb,  and  damage  results  from  that  cause,  the  damage  is  held 
to  be  the  act  of  the  owner,  and  the  carrier  is  not  responsible.    Id, 

tL  OoMMOK  Cabbibr — Injuries  mr  Rain.  —  Owner  of  goods  delivering  them 
to  a  common  carrier  is  not  required  to  so  cover  them  as  to  protect  them 
from  rain,  or  wind,  or  fire  not  happening  by  the  act  of  God.  And  where 
goods  were  injured  by  rain  in  removing  them  from  the  car  to  the  wagon 
and  from  the  wagon  to  the  warehouse,  the  degree  of  diligence  employed 
by  the  company  and  its  servants  is  immaterial,  as  they  are  held  to  the 
liability  of  insurers  against  such  injuries.    Id, 

80l  Bill  oy  Lading  is  not  Conglusivb  upon  Original  Partdbs  thebbto, 
AND  Ant  Mistakes  in  quantity  of  goods  mentioned  therein  may  be  shown 
between  them;  but  if  third  parties  act  upon  faith  of  its  statements  of 
qnantity,  the  parties  thereto  are  bound  by  the  terms  of  the  bill,  and  are 
bound  to  make  good  any  deficiency.  Norris  v.  MUwaukee  Dock  Co,p 
464. 

88L  Pleading.  — Statement  in  Complaint  that  bt  Reason  oy  Ezbcution 
OY  Bill  of  Lading  in  the  Manner,  under  the  circumstances,  and  for 
the  amount  therein  stated,  respondent  (the  carrier)  was  compelled  to  and 
did  make  good  the  deficiency  to  the  consignee,  is  a  su£Elcient  averment  to 
ahow  that  the  payment  was  not  voluntary.     Id. 

tL  Doctrine  or  Respondeat  Superior  has  No  Application  to  the  reU- 
tion  existing  between  a  c<jmmon  carrier  and  passenger.  Pittsburgh  etc 
R,  R.  Co,  V.  Hinds,  224. 

SS.  Common  Carrier  is  Liable  for  Injuries  to  Passbngebs  only  when 
the  injuries  are  the  result  of  negligence  on  part  of  carrier.    Id. 

18.  Common  Carrier  must  have  and  Usb  All  Means  to  Prevent  injuries 
to  passenger  from  any  danger  that  can  reasonably  be  anticipated.    Id, 

Zl.  Common  Carrier  is  not  Liable  for  Injttries  to  Passenqbrs  resnlting 
from  occurrences  that  could  not  reasonably  be  foreseen.    Id, 
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3d.  ComcoN  Carbxxr  is  vot  Liablb  iob  Ikjurt  to  PiasivosE  ensed  dor* 

ing  a  fight  between  a  mob  or  riotous  crowd  which,  at  a  regular 
nuhed  upon  the  cars  in  each  numbers  as  to  defy  the  power  of  the 
doctor  to  resist;  though  if  the  conductor,  with  the  forces  at  his 
mand,  could  have  resisted  and  prevented  the  fight  or  the  entry  of  the 
improper  persons,  knowing  them  to  be  such,  upon  the  train,  the  mla 
might  be  otherwise;  and  whether  he  could  have  done  so  is  proporlj  a 
question  for  the  jury.    id. 

COMMON  SCOLDS. 
Sea  Cbdcdtal  Law,  2-4. 

CONSTITUTIONAL  LAW. 
See  CosTRAora;  Cbimznal  Law,  20;  Rtpartaw  BiaBi%  L 

CONTEMPTS. 

L  VmtSHMXsn  por  Coktkmpt  is  Matter  Lrma  vx  Dibcrrxoh  of  Comn 
RBflORX  Which  it  is  charged  to  have  been  committed,  and  this  diacretion 
will  not  be  controlled  unlesB  in  cases  of  flagrant  abuse.  Supreme  court 
will  be  especially  slow  to  interfere  where  the  lower  court  has  refused  to 
pimish  the  party  charged  to  be  in  contempt.    Howard  v.  Z>tinifid^  767. 

t.  Attachment  vor  Contempt  may  bb  Remedial  PROCXEDuro^  Aia>  hot 
Simply  Vindication  of  the  court's  authority.  In  such  a  case  an  appel- 
late court  will  control  the  discretion  of  the  lower  court  in  refusing  to 
punish  a  party  who  is  charged  to  be  in  contempt,  and  will  award  sadi 
relief  to  the  complainant  as  he  is  entitled  to  under  the  facts  and  the  law. 
Id. 

CONTRACTS. 

1.  Contract  is  Agreement  by  which  a  party  undertskes  to  do  or  not  to  d0 
a  particular  thing.     Stale  v.  Carfw,  245. 

t.  Obuoation  of  Contract  is  the  legal  tie  which  imposes  the  necessity  of 
doing  or  abstaining  from  an  act»  as  distinguished  from  the  imperfect  ob* 
ligation  arising  from  gratitude,  charity,  or  other  moral  duties^  binding 
upon  conscience,  but  having  no  legal  remedy  for  their  enforcement.    Id, 

5.  Law  Impairs  Obliqation  or  Contract  if  it  enlarges,  abridges,  or  in  any 

manner  changes  the  intentions  of  the  parties  resultiiig  from  the  stipula- 
tions in  the  contract.  Id» 
i.  Obligation  of  Contract  is  Impaired  if  the  means  of  enforcing  it  are  with* 
drawn  or  materially  diminished.  It  is  immaterial  whether  this  result 
is  accomplished  by  acting  upon  the  remedy  or  directly  on  the  oontnol 
itself.     Id. 

6.  Existing  Laws  Enter  cho  and  Form  Part  of  Every  ConTRAcr.    /dL 
6.  One  Test  of  Contracf  that  has  been  Impatred  is,  that  its  value  has^ 

by  legislation,  been  diminished.    Id. 

7«  Law  Authorizing  Stat  of  Exeodtion,  without  the  assent  of  the  pl^infalf^ 
for  any  considerable  time  after  the  entry  of  judgment^  impahrs  the  obliga- 
tion of  the  contract.    Id. 

8.  Statute  is  Void,  so  far  as  pre-existing  contracts  are  ooncemed,  which  pro- 
vides that  "it  shall  be  unlawful  for  any  officer  to  serve  or  execute  any 
mesne  or  final  process  of  any  of  the  courts  of  this  state  for  the  coUectioQ 
of  money  until  after  the  expiration  of  the  first  session  of  the  next  general 
assembly  of  this  state,"  and  which  further  dedares  that  no  debtor  shall 
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be  entitled  to  the  benefit  of  the  act  who  fails,  on  three  montha'  notioe^  te 
pay  one  tenth  of  the  aggregate  amonnt  due,  etc.    Id, 

•.  South  Carolina  Act  of  1861,  Known  as  "Stat  Law,**  n  Ck>KaTiTV« 
noNAL  and  binding  so  far  as  it  relates  to  fatnre  oontncts  made  to  be 
executed  within  the  state.     Barry  v.  laentan^  262. 

IOl  Ck>NSTiTunoHAL  Pbovision  that  "No  Statb  shall  Pass  Akt  Law  Im* 
PAiRiNa  Obugation  of  Oont&aots  "  is  restricted  to  laws  affecting  ante- 
cedent contracts,  and  does  not'  apply  to  a  law  affecting  fntnre  contracts. 
Td. 

11.  Act  of  Leoiblaturi  mat  bb  Unoonstitutional  bo  far  as  it  has  a  retro- 
spective application  to  past  contracts,  and  constitntional  as  applied  to 
foturo  contracts.     Id, 

12.  ExicuTBD  Transactions  and  Contraots  Obigivallt  Pbxdicatbd  uroir 
Ck>NFKDKRATB  Trvasurt  Kotbs  wiU  not  1)0  dtstorbedy  althoogh  the 
coarts  will  not  lend  their  active  aid  to  enforce  contracto  foended  npoa 
such  notes.    Henly  ▼.  /VtuiiUm,  296. 

13.  Contract  nr  REsfTRAiNT  of  Tradi^  m  WmcB  Rbstbxctiov  n  Ldotsd 
neither  to  time  nor  space,  is  nnreasonable  and  void.  SMer  v.  Tofflor^ 
221. 

14.  Equity  will  not  Entorcb  Contracts  in  Restraint  of  Trai>r»  even 
thongh  good  at  law,  if  their  terms  are  at  all  hard  or  even  complex.    Id, 

16.  Oral  Evcdencs  as  to  Meaning  of  Contract  is  Inaduissiblb  where 
there  is  no  ambiguity  respecting  its  meaning  as  shown  on  its  face.  Peet 
V.  Chieagoete.  R'y  Co,,  446. 

16.  Contracts  ark  Presumed  to  be  Fair  ass  vot  Unlawful  or  Fraudu- 
lent, and  the  bnrden  is  on  the  party  attaeking  them  as  frandnlent  te 
prove  the  fraud  by  positive  or  circumstantial  evidence.    Okldingt  ▼. 

17.  Sealed  iNarrBUMSNT  Imports  Consideration,  or.  More  Aocuratblt, 
Erofs  Coyebamtob  from  denying  a  consideration,  except  for  fraod. 
BmUh  T.  Snuih,  761. 

8ie  AuHOTi  AxTOBVsr  and  Client,  1-4;  CoBFORAnovs;  Spboifio  Pib* 

IQBMANOB;  MOBaOAOBS. 

COBFOBATIONS. 

L  IwriawMMT  Sfeuifiuio  Objbcis»  Astiolbs^  ComnnoM^  ahd  Kami  of 
'AanoiATiON  ineoiporated  by  the  supreme  court  under  the  statnte  of 
1791  ecnstitntes  the  charter  of  the  corporation,  and  has  the  same  force 
and  effect  in  law  as  if  it  was  specifically  granted  by  special  act.  It  can- 
OfOt  be  questioned  collaterally,  and  is  not  a  subject  of  judicial  inquiry  as 
to  the  fitness  of  its  objects^  oonditionsy  and  articles.  Society  etc  ▼.  Cbm- 
numwealth,  130. 

S.  M«iinga  OF  COBPOBATIQir  WHOSE  CHARTER  CONTAINS  RiOHT  OF  EXPULSION 

is  subject  to  that  power,  where  his  assent  to  the  provisions  of  the  charter 
is  made  a  fundamental  condition  of  his  membership.  Id, 
JL  Where  Member  of  SoonrT  Who  has  Assented  to  Chartbr  ib  Rbou- 
LABLT  Tried  and  Expelled,  the  sentence  of  the  society,  acting  in  a 
Judicial  capacity  and  within  its  jurisdiction,  is  not  to  be  questioned  col- 
laterally while  unreversed  by  superior  authority.  If  he  has  been  expelled 
irregularly,  he  has  his  remedy  by  tna$idanm$  to  xestore  him,  but  neithef 
by  nuuidamiu  nor  action  can  the  merits  of  his  expulsion  be  re-examined. 
Id. 
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i.  Abbooxatiok  MAT  ExpKL  MuBXR  lOK  Acr  Whior  TSRIIS  TO  m 

TioN,  though  thit  is  not  expressly  provided  for  by  charter;  thus  whar» 
the  objects  of  an  association  are  to  render  assistance  to  sick  members,  to 
bury  deceased  members,  and  to  assist  the  families  of  deceased  meinbec% 
to  feign  sickness,  or  draw  relief  after  recovery,  is  an  offense  sabversivo 
of  the  fundamental  objects  of  the  association,  and  is  just  gronnd  for  the 
ezpnlsion  of  a  member.    Id, 

9.  Rmnur  to  Mandamus  to  Rkicstate  Expellkd  Msmbsb  of  Aaaoaurwm 
must  set  forth  distinctly  and  certainly,  not  argnmentatively,  inferentiallyp 
or  evasively,  all  the  facts  essential  to  the  conviction  of  the  relator,  botii 
as  to  the  cause  and  the  mode  of  proceeding,    /d. 

C  Return  to  Mandamus  to  Reikstatb  Expblled  Mbmbkr  mubt  Show  that 
the  association  took  proofs  which  they  deemed  to  be  sufficient  evidence; 
and  if  it  merely  states  that  the  relator  was  tried  and  convicted  of  the 
charges  according  to  the  constitntion  and  by-laws  of  the  association,  it  is 
demurrable.    Id, 

7.  Tkial  of  Mbmbkr  bt  Bbnefioial  Association  fob  Offbnbb  aoaikst  m 
Laws  is  not  an  ecclesiastical  trial  concerning  matters  of  conscience^  bnt 
an  ordinary  secular  affair;  and  ^ticere,  how  far  such  trials  on  Sunday 
comport  with  the  legislation  of  Pennsylvania  and  the  genius  of  its  insti- 
tutions.    Id, 

t,  Ck>NTBAOT  ENTBBXD  INTO  BT  PRESIDENT  OF  CORPORATION  IS  BiNDIHO  upon 

the  corporation,  and  not  ttUra  vtres  and  void,  though  the  power  to  make 
contracts  is  vested  in  the  board  of  directors,  if  the  evidence  sufficiently 
establishes  a  ratification  by  the  directors  m  pai$  of  the  president's  acL 
P£rfey  V.  Wedem  Pacific  R,  R.  Co,,  623. 

t.  Open  and  Notorious  Exebcibb  bt  President  of  Oorforatiqn  of  Powxb 
TO  Enter  into  Contract,  which  power  is  vested  in  the  board  of  direo- 
tors»  may  be  regarded  as  presupposing  an  authority  delegated  hj  the 
board  of  directors,  in  some  form  accredited  by  law,  to  the  president*  for 
the  purpose.    Id, 

1€l  Vote  of  Board  of  Dibboiors  of  Corporation  mat  be  Pbbsumkd  from 
1X8  Acn^  though  the  record  is  silent*  as  the  same  presumptions  apply  to 
oorporaticns  as  to  private  persons,  and  oonsequently,  though  the  records 
of  Uie  defendant  may  have  been  an  entire  blank  as  to  any  corporate  ac- 
tion of  the  board  of  directors  respecting  the  employment  of  the  pbuntifl^ 
or  as  to  the  services  performed  by  tiie  plaintiff  for  the  company,  it  does 
not  follow  that  the  board  did  not  pass  a  vote  authorising  the  president  to 
nuke  the  contract.    Id, 

IL  Provision  that  No  Contract  bhaix  be  Butdiiio  oh  KAn«BOAD  Gorpo- 
BATiON  UNLESS  Made  IN  Writino,  oojitaJned  in  an  act  oonoeming  tho 
incorporation  of  railroad  companies,  properly  interpreted,  relates  to  ex- 
ecutory contracts,  and  is  not,  when  oonsiderML  in  conjunction  with  tho 
other  provisions  of  the  statute  and  in  view  of  the  objects  of  the  corpo- 
ration, to  be  read  as  exempting  the  company  ficom  liability  in  all  cases 
founded  in  contract  not  in  writing.    Id, 

IS.  Where  Statute  Pbovides  that  No  Contract  shall  be  BniDDra  upom 
Railroad  Corporation  unless  made  in  writing,  if  one  of  the  ooDtract- 
ing  parties  has  completely  performed  his  part  of  an  oral  contract,  and 
thereby  rendered  to  the  other  the  consideration  stipulated,  the  party 
having  received  the  consideration  promised  cannot  be  permitted  to  escape 
liability  on  the  naked  letter  of  the  statute,  for  the  meaning  of  tho  Ian 
is  not  such  as  to  afford  immunity  from  liability  in  such  a  case.    It  may 
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b%  however,  thtt  while  each  ocmtimct  remains  ezeentory  cm  both  Bidet 
ea  eetion  ooald  not  be  maintained  by  either  party  to  enforce  it.    Id, 

tSb  Clauss  of  Aor  DscLASiya  No  Cohtract  with  Railboad  Corpora* 
TIOM  to  be  binding  nnlesa  made  in  writing  does  not  renddr  void  oral  oon* 
tracts,  such  as  the  employment  of  attorneys  to  defend  an  action  againsl 
the  company.  Snch  contracts  are  voidable  so  long  as  uuezecnted  on 
both  sides;  but  when  executed  by  one  of  the  parties  by  complete  per* 
formance,  the  other  becomes  liable,  and  must  render  the  consideration 
stipulated  in  advance,  or  a  reasonable  compensation,  to  be  ascertained  as 
a  matter  of  fact,  if  not  fixed  and  agreed  upon  by  the  parties  themselves. 
This  doctrine  is  in  perfect  accord  with  the  true  intent  and  meaning  of 
the  act^  which  places  the  corporation  acting  within  the  scope  of  its 
powers  upon  the  same  footing  as  natural  persons.    Id. 

14.  Employment  of  Attorneys  to  Defend  Suit  aoaxnot  Railroad  Cor- 
poration is  a  contract  which  the  corporation  by  its  duly  oonstitnted 
agents  has  the  capacity  to  make.     Id, 

lA.  When  Mode  of  isauKBcisiNo  its  Puwait  is  Pbbsorieed  to  Corporatioh 
by  the  law  of  its  being,  it  results  necessarily  that  such  mode  must  be 
observed  in  order  to  render  its  acts  binding;  but  when  by  its  organic 
law  it  is  declared  in  general  terms  that  its  proper  officers  shall  for  and 
in  behalf  of  it  manage  its  affiurs,  and  make  and  execute  all  contracts  in 
any  manner  which  they  may  deem  proper,  it  cannot  be  held  that  the 
corporate  powers  existing  must  be  exercised  in  any  particular  mode;  and 
therefore,  mode  in  such  case  is  not  the  measure  of  corporate  power.    Id, 

18.  Deed  of  Corporation  without  Corporate  Seal,  Ezbouted  by  Trus- 
tees OF  Corporation,  is  not  admissible  in  evidence  without  first 
showing  the  authority  of  the  tmstees  to  execute  it.  The  recital  of  the 
authority  in  the  deed  is  no  evidence  of  its  existence.  Ocukuftier  v.  FFtf- 
&,607. 

17.  Trustees  of  Corporation  Who  Use  their  Sbteral  Private  Seals  nr 
KxEUinrmo  Deed  in  behalf  of  the  corporation  must  be  shown  to  have 
authority  to  execute  the  deed,  in  order  to  show  by  implication  their  an- 
thority  to  use  their  private  seals  for  the  occasion,  — it  being  admitted,  for 
the  purposes  of  this  decision,  that  it  is  competent  for  a  corporatiaii  te 
adopt  the  private  seal  of  the  several  trustees,  or  any  one  of  them,  as  its 
seal  pro  hoc  viee,  and  that  the  conferring  of  power  to  execute  a  deed 
necessarily  includes  the  power  to  adopt  a  seal  on  behalf  of  the  corpora- 
tion  for  the  occasion.    Id, 

lit  Trustees  of  Corporation  nr  their  Offiolu.  Capacity  when  not  Aor- 
nra  as  Board  have  no  authority  independent  of  that  conferred  by  the 
oorporation  to  execute  a  deed  of  the  ocrporate  property.     Id, 

19.  Conferring  Authority  to  Sell  and  Convey  Corporate  Property  is 
an  exercise  of  corporate  power.    Id, 

StK  Corporate  Powers  of  Corporation  can  be  Exercised  only  by  Board 
of  Trustees,  when  the  majority  are  duly  assembled  and  acting  as  « 
board,  under  the  provisions  of  the  statute.    Id. 

11.  Stockholders,  whether  Actino  Collectively  in  Stockholders* 
Mebtino  or  Individually,  have  no  power  to  sell  or  to  authorize  the 
sale  of  corporate  property.    Id, 

S2.  Whole  Title  to  Corporate  Property  is  in  Corporation.  The  stock- 
holders are  not  in  their  individual  capacities  owners  of  the  property  ss 
tenants  in  common,  joint  tenants,  copartners,  or  otherwise,  and  a  joint 
deed  executed  by  sll  the  stockholders  would  convey  no  title.    Id, 
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t3b   PoWUt  TO  SSLL  AHX>  COHTKT  CORPORATB  PBOPDtrr  OAS  9S  COMJ 

only  by  the  board  of  trosteea,  when  aasemb'.od  and  aetmg  m  nMhf 
they  nuty  conifer  this  power  upon  themaelvea  as  iu%L\  iduai  tnistee^  cr 
upon  any  other  persons.    I(L 

M.  DntlOIOBS  OF  COBFORATION  ABB  ITS  ChOSBN  BKPBXaBBTATIVBS  ASTD  OoN* 

gi'ATUTB  Ck>BFOBATiON  for  all  piirposes  of  dealing  with  others.  Whmfc 
they  do  within  the  scope  of  the  objects  and  parpoees  of  the  oorporntiony 
the  corporation  does.  If  they  do  an  injury  to  another,  even  thoiigfa  ifc 
neoenarily  inrolves  in  its  commission  a  malieions  intent^  the  ccuporatifla 
mnst  be  dieenied  by  imputation  to  be  gnilty  of  the  wrong  aad  answerabl* 
f or  it^  as  an  individnal  would  be  in  such  case.  Moffnard  v.  Fkmmimu^ 
Fmid  Ins.  Co.,  672. 
SB.  AonoK  OAK  BB  Mairtainkd  AOAimrr  OoBPOBATioir  AaoBBOAXB  Bom 
Wbobo,  invblying  malice  as  an  essential  element.    Id, 

Sft.  AonON  BOB  LiBBL  CAN  BB  MaXBTADTBD  AGAINST  COBPORAXIOB  AaGBS> 

OATB.      Id. 
27.   OOBPORATION  n  RBSFONSIBUi  FOB  ACI8  DONB  BT  118  AOBNTS  fo  ddfefO^ 

as  well  as  m  eoniractUf  in  the  course  of  its  bosiness  and  their  employ* 
ment»  as  an  individual  is  responsible  under  similar  circumstances.   Id, 

88.  Obdinang^  VAUDirr  of.  —  Crrr  Council  of  Milwaukbb  had  Powbb  t» 
Pabs  Obdinancb  '^  to  establish  a  dty  slaughter-house,  and  to  regulate 
the  management  of  slaughtering-houses  and  packing-houses  in  the  city 
of  Milwaukee,  and  to  prohibit  the  sale  of  diseased  meat  in  said  etty."*^ 
MUwaniee  v.  (Ttdm,  472. 

S9.  Obdinanob  Wmcu  Dbclabbs  It  Unlawful  to  Slaughrb  Ant  Anoiai. 
within  Corforatb  Loirro  of  the  city,  except  at  the  city  slaughter- 
house thereby  established,  is  not  upon  its  face  so  unreasonable  or  in  re* 
straint  of  trade  as  to  justify  the  court  in  holding  it  invalidi  and  in  th* 
jabsenoe  of  proof  to  the  contrary,  the  court  will  assume  that  the  ditj 
daughter-house  is  roomy  enough  to  accommodate  all  the  butchers  in  tiie 
eity.    Id. 

CJOUPOXa. 

See  BovM. 

CX)URT8. 
See  OoNTBicvT. 

CRIMINAL  LAW. 

L  Not  Bubolabt.  -*  Where  defendant  proposes  to  a  servant  that  tiity  nbtba 
office  of  the  latter's  employer,  and  the  servant  communioates  this  laet  i» 
his  employer,  who  informs  the  police,  and  where  the  employer,  aetiBg 
under  the  advice  of  the  police,  fumii^ee  the  servant  with  a  ksy  to  hia 
office,  by  means  of  which,  at  an  appointed  night,  the  servant  nnlooks  the 
office  door,  and  together  with  the  defendant  enters  the  room,  where  they 
are  arrested,  the  defendant  is  not  guilty  of  burglary.    A  Ben  v.  StaUu  476w 

S.  Common  Soold  is  Indictablb  ab  Common  Nuisanob^  and  punishable  by 
fine  and  imprisonment,  but  not  by  the  old  and  obeolete  penalty  of  tb* 
ducking  or  cuoking  stooL     Commonwealth  v.  Mokn^  153. 

t^  CoacMON-LAW  Offsksb  of  Common  Scold  is  Savbd  bt  Pbotibioh  of  peaal 
statute  that  "every  felony,  misdemeanor,  or  ofiense  whatever,  not 
specially  provided  for  by  this  act»  may  and  shall  be  punished  as 
fore."    Id. 


C  Oimrai  or  Oomiov  Scold  is  Suitiozsntlt  Disobibbd  by  cliiffs  In  in- 
dictment  that  the  defendant.  Intending  the  montla  of  the  yonth  and  th» 
eitizens  of  the  comnumwealth  to  debanch  and  corrupt,  did*  in  the  pnblio 
highways,  wicked,  scandalouB,  and  infamoae  words  ntter,  in  the  hearing 
of  the  citizens,  and  to  their  manifest  cormption  and  snbrersion,  and  to- 
the  common  nuisance.    Id. 

C  Falsb  PRETursis  AKS  Will  Caloulatsd  to  Dbcuvs  Psrsov  of  Ordi- 
NAar  Pbudekcb  and  Discritiok,  where  a  person,  John  L.  Kube  by 
name,  obtained  from  an  express  agent  a  package  directed  to  and  intended 
for  "Christian  Enbe,'*by  falsely  and  fraudulently  pretending  that  it 
was  intended  for  "Christiana  Kube,"  that  this  was  the  name  of  hi» 
wife,  and  that  it  was  intended  for  her.  But  whether  false  pretenses 
must  of  themselTes  be  of  a  character  which  would  naturally  deceive  a 
person  of  ordinary  cauticm  and  prudence  is  not  here  decided.  8kU»  t. 
Ai&e,390. 

C  It  n  Bvmcnan  Allboation  that  Fbbson  Deceitsd  Beloved  Falsb 
PftSTDraEs  TO  BB  Tbub,  ahd  Rblibd  upon  tiibir  T&dtb,  where  in 
an  indictment  for  obtaining  property  under  false  pretenses,  it  is  alleged 
that  the  person  deoeiyed,  "  then  and  there  believing  said  false  and  frandn- 
lent  pretenses  so  made  by  the  defendant,  and  being  deceived  thereby, 
was  induced  by  reason  of  said  false  pretenses  to  deliver,  and  did  then 
and  there  deliver,"  etc.    Id, 

T*  Ir  n  SurriciKNT  Allbqatiov  ov  Valub  nr  Indictmbkt  ior  OBTAZvnfa 

PnOFBRTT  UKDBB  FaLSB  PBXTBNSBi^  AHD  THBRB  IS  Ko  AmBIOUITT  OE 

Rbfuonahot  IK  Statbmbnt,  where  the  property  is  described  as  "a 
package  of  money  containing  the  sum  of  sixty  dollars  in  bank  bills  ";  be- 
cause bank  bills  which  are  current  as  a  medium  of  exchange  are  money, 
and  the  allegation  is  equivalent  to  one  that  the  package  contained  bank 
bills  to  the  amount  of  sixty  dollars,  which  passed  current  as  money.  Id, 
C  Disobiftiov  of  Propbbtt  ih  Indictmbnt  fob  Obtatoiiio  Fbopbbtt  un- 
DKB  Fax^bb  Puetbnsbs  18  Uncbbtain,  where  it  is  described  in  one  of  the- 
oounts  as  "a  sealed  package  of  the  value  of  sixty  dollars  of  the  proper 
goods,  chattels,  and  property  of  said  Christian  Kube."    ld» 

%  Ih  INDXCTKB1IT8  FOR  OBTAIHINa  O0OD6  UNDBB  FaLBB  PRBTXHSBS,  PROP- 

BBTT  SHOULD  BB  Dbsoribbd  with  at  least  such  certainty  as  to  enable- 
the  jury  to  decide  whether  the  chattel  proved  to  have  been  obtained  ia 
the  same  as  that  upon  which  the  indictment  was  found.  Id. 
Ml  Crimb  of  Obtaihino  Proprrtt  uhdbr  Falsb  Prbtbhsbs,  and  not 
Larcbnt,  is  CommTBD^  where  an  express  agent,  in  consequence  of  thoi 
fraudulent  representations  of  the  defendant,  willingly  parted  with  the- 
possession  of  a  package,  without  any  expectation  of  receiving  it  again, 
and  supposing  that  he  was  delivering  it  to  the  husband  of  the  consignee- 
or  owner.    Id. 

IL  WhXRB  THBRB  ARB  TwO  COUNTS  IN  InDIOTMBNT,   OnB  GoOD  AND  OnB. 

Bad^  Obnbral  Vbrdict  of  Ouiltt  is  Ko  Causb  fob  Rbvbrsino 
JTuDOMXNT,  at  least  when  the  same  punishment  is  prescribed  for  the- 
offense  stated  in  each  count.  The  verdict  will  be  presumed  to  relate  to- 
the  good  count.  Id. 
If.  BsmBABiNG  will  bb  Gbantbd  whbrb  Fatal  Varianob  is  Shown  in 
Indiotmbnt;  as  where,  in  an  indictment  for  obtaining  property  under 
fidse  pretenses,  the  property  is  described  as  *'  a  package  of  money  con- 
taining the  sum  of  sixty  dollars  in  bank  bills,"  and  the  evidence  did  not 
show  that  the  package  contained  bank  bills,  or  what  it  did  contain.    Id. 


810  Ihdsx. 

19L  Pboov  that  DEinrDAHT  OvtAxmD  Paokaox  ov  Mohvt  or  Gold  ob 
SzLVKB*  CoiH  WILL  NOT  MuT  Allboation  that  he,  by  falao  prstenan^ 
obtained  a  package  of  money  in  ** bank  bills.**    IcL 

14.  Words  "Bank  Bills "  canvot  bs  Rbjxcibd  as  UwKacKSBARn.T  Ihtbo- 
DUCED,  in  an  indictment  for  obtaining,  by  false  pretenses,  a  package  of 
money  in  "bank  bills."  These  words  are  descriptive  of  the  proper^  m 
the  package.    Id. 

15.  It  is  Erbor  to  Instbitct  Jury  in  Ixdiotmbnt  fob  OBTAnmio,  bt  Faiab 
Pbetenses,  Package  of  Monet  in  "Bank  BiLia»"  that  "if  the  pack- 
age contained  anything  that  passed  current  at  par  as  money,  the  mffinn— 
charged  would  be  sustained."    I<L 

IC.  Larceny  is  not  Justified  by  Pretalent  Opinion  in  GomnTNiTY  that  a 
contending  party  in  the  Civil  War  had  the  right  to  reimboise  itself  for 
losses  occasioned  by  the  other.     Latuxuter  v.  SiaU,  288. 

17.  To  Coi^sttfutb  Crime  of  Larceny,  it  is  necessary  that  the  taking  ahoold 
be  accompanied  by  such  circumstances  as  demonstrate  a  felonionfl  in* 
tent.     Id. 

18.  Whether  Stabbing  by  Defendant  was  Done  in  Self-defense  or  rov 
Depends  upon  the  nature  and  violence  of  the  assault  made  upon  him. 
Fh^  V.  State^  760. 

19.  Self-defense. — Stabbing  Man  in  Return  for  Blow  will  not  bs 
Justified  where  there  is  nothing  to  show  that  the  assailant  was  gtea/Qj 
superior  in  physical  strength,  or  that  the  defendant  was  ill  at  the  tima^ 
or  that  other  drcumstanoes  existed  which  produced  relatively  great 
inequality  between  them  for  sudden  combat.    Id. 

SO.  CONSTTTOTIONAL    PROYISION  THAT    MaV  SHALL  NOT  BE  PUT    TwiCS    IB 

Jeopardy  for  the  same  offense  is  more  ancient  than  the  constttatian, 
and  was  deeply  imbedded  in  the  common  law.    Black  v.  Siaie,  772. 

21.  Plea  of  Former  Acquittal  is  Good  only  where  the  aoquitfcid  was 
upon  an  indictment  sufficient  in  law.    Id. 

"ZL  Rule  to  Detsrhinb  whether  Indicticeht  under  Which  DxFEHiitAiw 
WAS  Acquitted  was. Sufficient  to  Support  a  plea  of  former  jeopaidy 
ia.  Would  the  judgment  have  been  arrested  if  the  defendant  were  found 
guilty  under  the  indictment?  If  it  would,  the  verdict  of  not  guilty 
would  be  no  protection;  otherwise  it  would  be  a  protection.    Id, 

23.  Former  Acquittal. — ^Where  a  verdict  of  not  guilty  has  been  rendered  in 
favor  of  a  party,  though  under  a  dedsion  of  the  court  sustaining  defend- 
ant's objection  that  the  indictment  upon  which  it  was  rendered  was  in* 
sufficient  to  sustain  a  conviction,  yet  if  that  decision  was  wrong,  and  in 
fact  a  conviction  could  have  been  sustained  under  the  indictment,  sa<di 
verdict  and  judgment^  when  pleaded,  will  protect  the  party  against  a 
subsequent  conviction  for  the  same  offense.    Walker,  J.,  dissenting,   /d. 

"Si.  Former  AcQurrrAL  is  No  Bar  to  Subsequent  Prosecution,  unless  the 
accused  could  have  been  convicted  upon  the  first  indictment  upon  proof 
of  the  facts  averred  in  the  second.    Dominick  v.  Stattf  496. 

^.  Acquittal  of  Larceny  is  No  Defense  to  Indic/msht  for  PBocuRma 
CrOODS  BY  False  Pretenses»  although  an  attempt  was  made  to  procure 
a  conviction  of  the  larceny  upon  the  same  evidence  introduced  to  suppovt 
the  subsequent  prosecution  for  obtaining  goods  by  false  pretenses.    Id. 

t6.  SuBMiTTiNo  Issues  of  not  Guilty  and  Former  Acquiital  to  Juby  as 
Same  Tdcb  is  Irregular;  but  where  the  defendant^  in  a  case  of  mia- 
demeanor,  tenders  the  two  pleas  and  goes  to  trial  upon  them,  he  ii 
sumed  to  have  waived  the  irregularity.    Id. 
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S7.  WsBUi  DvnamAsn  Plbaos  hot  Qutltt  and  Fobmbe  AoQurrriL,  and 
goes  to  trial  upon  both  these  iasues,  he  is  entitled  to  a  yerdiot  upon  oadi 
of  them;  and  where  the  jury  return  a  verdict  only  apon  the  plea  of  not 
guilty,  no  judgment  can  be  legally  entered  upon  it.    Id  • 

'S8l  Vbnus  ifusT  BS  Laid  for  Evert  Material  and  Issuable  Allbqaxioii 
IN  Indictment.  This  was  done  in  this  case,  either  in  the  margin  or  body 
of  the  count,  or  by  words  of  reference.  It  appeared  where  the  offenao 
was  committed.    State  v.  Kube,  390. 

'S9l  Defendant  ;n  Criminal  Prosecution  is  Entitlsd  to  hats  Psopon- 
noNs  OF  Law  Governing  uia  Case  Plainly  Stated  to  the  jury,  im 
Buch  a  manner  as  to  enable  them  to  comprehend  the  principles  involved. 
Laneagter  v.  State,  288. 

M.  DisHABciE  OF  Prisoner  bt  Supreme  Court.  — Where  the  record  sets  oul 
all  the  evidence  against  the  accused,  and  it  appears  therefrom  that  h« 
cannot  be  convicted  on  the  indictment  of  any  offense,  the  court  under 
the  statute  will  reverse  the  judgment  of  conviction  against  him,  and 
order  his  discharge  from  custody.    Allen  v.  State,  476. 

51.  Commitment  to  State  Prison,  on  Conviction  and  Sentence  fob 
Felont,  should  consist  of  a  certified  copy  of  the  judgment  as  entered  la 
the  minutes  of  the  court;  and  where  it  consists  only  of  a  history  of  the 
proceedings  against  the  prisoner,  it  is  not  merely  defective,  but  ia 
whollyunknown  to  the  laws  of  the  state.     Ex  parte  Oibeon,  646. 

52.  It  is  Dutt  of  Court  to  Release  Person  Held  in  Prison  on  Void  Pro* 
CESS  of  Commitment,  as  far  as  that  process  ia  concerned;  but  if  there  Is 
a  valid  judgment  of  imprisonment  against  the  prisoner,  of  which  a  oer* 
tified  copy  can  be  obtained,  it  is  the  duty  of  the  courts  when  brought 
before  it  by  kabeaa  cofjnu,  to  retain  the  priacmer  until  a  reasonable  tinM 
allowed  for  the  purpose  of  producing  it  haa  elapaed,  and  if  prodoced,  to 
remand  him.    Id, 

n.  Prisoner  Committed  oh  Final  Progbsb  will  not  be  Disoharoed  ow 
Habeas  Corpus,  by  reason  of  defects  in  the  judgment,  unless  the  judg- 
ment is  absolutely  void.    Id. 

34.  Error  WmoH  will  Render  Judgment  in  Criminax.  Case  Voidabui 
ONLY  ia  the  want  of  adherence  to  some  prescribed  rule  or  mode  of  pro* 
oeeding  in  conducting  the  action  or  defense.    Id, 

36.  Entry  of  Judgment  in  Minutes  of  Court,  in  Crdonai.  Caeb^  ahould 
show  that  all  the  acta  required  by  the  statute  to  be  dona  up  to  that  staga 
of  the  case  were  performed.    Id, 

M.  Judgment  Entered  in  Minutes  of  Court,  nr  Cbdonal  Caeb^  n  irov 
VoiD^  if  it  appears  therein  that  the  court  had  jurisdiotioa  of  the  subjeei- 
matter  and  the  person  of  the  defendant,  however  efronoooa  it  may  h% 
itiaaonnoertaininits  terms  as  to  be  void  en  thai  ground.    Id. 

GROSS-BILL. 
See  Equity. 

DAMAGES. 
Bee  Chnocov  CABRisBfl^  24^  S8L 

DEATH. 
See  BviDEiroEy  14. 
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debtor  and  greditor 

L  Hon  FouBDKD  otom  CoMSiDXRATioif ,  BUT  OoYiiioini  and  dedgnod  bfbotk 
partieB  to  defraud  creditors,  is  valid  and  binding  as  to  tho  parties  to  1^ 
before  performanoe,  and  void  only  as  to  creditors.  Such  is  the  camniaB- 
Uw  rule  preserved  by  statote  in  Vermont.    Carpenter  ▼.  McCbire^  Zlik 

%  GoNTBACTs  TO  Defkaub  Gexditobs  ABB  Pbohibitkd  bt  Statotx  in  Ver> 
mont,  and  though  as  a  general  rule  an  action  predicated  upon  a  fwo- 
hibited  transaction  cannot  be  maintained,  still  a  covinous  note  given  to- 
defraud  creditors  is,  as  to  the  parties  to  it,  an  exception  to  the  rule.    i«L 

8.  Validitt  of  Contract,  Frattbulbnt  as  to  CitEDnx>BS  and  prohibited  by 
statute,  can  only  be  questioned  while  it  is  subsisting  and  unperformed, 
for  after  performance,  prohibited  and  unprohibited  contracts  are  aliko- 
conclusive  upon  the  parties.    Id, 

4.  iNsuTFicmiCT  or  Affidavit  uxdxb  Pbovision  of  Stat  Law. — An  alB* 
davit  that  defendants  "  intend  to  remove  from  the  limits  of  this  stato^ 
and  that  the  cotton  aforesaid  is  fraudulently  disposed  of,"  is  insuffieieD.^ 
to  authorise  an  order  holding  the  defendants  to  bail,  under  a  statutoiy 
provision  requiring  that  there  should  be  an  affidavit  that  the  defendant 
"has  absconded  or  is  about  to  abscond,**  or  that  he  "is  removing  or  i» 
about  to  remove  his  property  beyond  the  limits  of  this  stata^  or  is  fraa^ 
ulently  disp'^sing  of  the  same."    Barry  v.  Iteman^  202. 

See  FB;Anin7LxxT  CoNTXTAifOEa. 

DEDICATION. 

1.  QRDorARGi  Pambd  bt  Cixt  GounciL,  SxnxHO  Apabt  Waxbe  Lor  to  th* 
pnblio  as  a  free  dock,  Is'a  mere  offer  to  dedicate^  and  the  pnUio  aoqulio 
no  light  to  the  easement  until  it  has  been  aooepted  and  need  by  the  pub- 
lic in  the  manner  intended.    San  FrameiMco  v.  (kMerwood^  642. 

S.   DbDIOATION  bt  ClTT  OF  POBTIOM  OF  WaTXR-FBOBT  FOR  PUBLIO  UsB  AB 

Fbbb  Dock  is  merely  the  gnnt  of  an  easement;  and  the  right  of  entry 
and  possession,  subject  to  the  easement  remains  in  thees^.    id» 


DEEDS. 

L  BzFBnB  Lavoitaob  of  Dkbd  oakvot  bb  Otbbbulbd  for  BMte  nrnttar  of 
ooavenienoe  or  taste.    FraU  v.  Woodward^  S7S. 

%  Bbdblxybrt  of  Dibd  bt  Orabtsb  to  OBAirroit  wim  Ibtbht  to  Oancbu 
Saiib  does  not  revest  the  title  in  the  grantor.    LamUm  v.  (Tonfon,  670l 

$k  Dkbd  is  hot  Enittlbd  to  bb  Rboo&dbd  whbrb  It  n  Bzbodted  Air» 
AcKNOWUEDOXD  BXVORB  KoTABT  PuBUo;  uuloss  the  Certificate  of  » 
clerk  or  other  proper  officer,  under  his  official  seal,  as  to  the  official 
character  and  genuineness  of  the  notary's  signature,  is  attached  thereto^ 
as  required  by  statute.     Ely  v.  WUooi^  436. 

i.  Dbbd  or  Mobtoaob  Rboo&dbd  witbout  AuTHOBnr  d  not  Oobstbuctitb 
NoncB.    id. 

ft.  CovsTRucnvB  KoncB.  —  Rboobd  of  Quitclaim  Dbbd  of  Labd  £z»> 
OUTBD  bt  Wifb  of  Uoldbr  OF  RsooRD  TiTLB,  uot  Containing  any- 
thing to  show  that  she  is  such  wife,  is  constructive  notice  only  to  th* 
extent  of  the  title  conveyed,  which  at  most  is  the  wife's  contingent  right 
of  dower.    Id, 

ib  CoBflTBucnvB  KoncB.  ~  Dbbd  to  Prior  Oraktbb^  Madb  avd  Rboords* 
AFTBR  Dbbd  to  Subsbqubnt  Fraudulbnt  Gramtbi^  bnt  before  a  sale 
by  the  latter,  is  not  constructive  notice  to  a  purchaser  from  the  seoond 
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Mid  frmdnlant  grantee  of  any  equities  which  the  fint  and  prier  gnuitee 
nnj  hvn  against  the  second  and  frandnlent  grantee.  Id, 
7.  Ltdkz  to  Record  ov  Deed  is  not  Essential  to  make  the  record  effeotire 
as  constmctive  notice  to  subsequent  purchasers.  If  such  purchaser  haa 
been  misled  to  his  injury  by  the  recorder's  neglect  to  make  an  index,  his 
remedy  must  be  against  the  recorder.    Oreen  ▼.  Cktrrifigton,  109L 

See  BouiTDARiBs;  Corpobatigiis,  16, 19;  Reqistbatign;  TAXAnoN,  7;  Tbuvei. 

DEPOSITIONS. 

Dkfositiok  Excxftbd  to  as  First  Taken  may  be  retaken  withoat  »  spe- 
cial order  of  court  to  that  effect.    Fox  ▼.  Jones,  383» 

DITCHES. 

L  Owner  ov  Ditch  Crossing  Land  of  ANamER  is  Bound  to  so  Use 
Ditch  as  not  to  injure  such  land,  irrespective  of  the  question  which  has 
the  older  right  or  title;  and  if,  through  any  fault  or  neglect  of  the  ditch- 
owner  in  not  properly  managing  and  keeping  his  ditch  in  repair,  the 
water  overflows  or  breaks  through  the  banks  and  injures  another's  land, 
by  washing  away  the  soil  or  covering  it  with  sand,  the  ditch-owner  ia 
responsible.     Jitchardsonv,  Kier,  G81. 

2.  Ditch-owner  Who  Adopts  Ravine  as  Part  of  his  Line  of  Ditoh  is 
Responsible  for  Overflow  only  so  far  as  it  may  have  resulted  from 
water  discharged  into  the  ravine  by  him.     Id, 

IL  DrrcH-owNER  Who  Discharges  Water  from  Ditch  into  Ravine,  thereby 
increasing  the  volume  of  water  which  would  have  otherwise  flowed 
through  the  ravine,  and  causing  the  land  of  another  to  be  overflowed,  is 
responsible  for  the  injury;  nor  can  the  ditch-owner  shield  himself  from 
responsibility  because  he  may  have  sold  the  water  to  miners,  by  whom 
it  was  used  for  mining  purposes  before  it  reached  the  ravine,  if  the  watei 
Ib  delivered  to  the  miners  at  a  point  from  which  it  must  unavoidably  run 
into  the  ravine,  and  necessarily  result  in  the  injury.    Id 

EASEMENTS. 

1.  Owner  of  Easement  is  not  Entitled,  by  reason  of  such  ownership^  to  a 
participation  in  the  rents  and  profits  arising  from  the  land  on  which  the 
easement  is  imposed.    San  FrancUoo  v.  Ccdderwood,  542. 

t.  No  Distinotion  Exists  between  Easement  upon  Land  covered  with 
water  and  one  upon  land  not  so  covered.    Id, 

IL  Fact  of  Easement  ttpon  Land  does  not  Prevent  Ritnnino  of  Statute 
OF  Limitations  in  favor  of  one  who  enters  upon  and  claims  the  soil 
upon  which  the  easement  has  been  imposed  adversely  to  the  grantor  of 
the  easement.     Id, 

4.  Easement  or  Right  to  Take  Profit  from  Land  of  Another  cannot 
be  created  by  parol.     Huff  "7,  McCatdey,  203. 

6.  Contract  PERMnriNo  One  to  Take  Coal  for  his  Works  from  Lahb 
OF  Another  it  a  right  of  projit  a  prendre,  and  is  inoorporealf  and  inoap»> 
ble  of  creation  otherwise  thaji  by  grant  or  prescription.    Id, 

€,  Interest  in  or  Arising  out  of  Land,  wiirrium  Corfoisal  or  Iaroo»» 
FOREAL,  most  lie  in  grant.    Id, 

See  Dedication. 
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EMINENT  DOMAIN. 

LB0ML4TPKK  UVOn  TTS    RiOHT  OW    E^MIKIZIT    VOMAOt  MAT 

ALLY  Pass  Laws  for  the  opening  of  roads  called  in  the  statate  **pnw9Jtm 
roadB,"  the  porpoee  of  which  is  to  lead  from  the  main  roads  throogh  tli» 
ooontry  to  the  residenoes  or  farms  of  individuals^  and  over  lands  not  be- 
longing to  the  persons  to  whose  residences  or  farms  the  road  thus  opened 
lead.  Such  roads  are  of  pnUio  concern,  are  open  to  every  one  who  maj 
have  oooaaion  to  use  them,  and  are  therafore  pablio  roads,  and  not  pil> 
¥ate  ways.    Shermam  v.  Buidk,  577. 

See  Bjfaxuk  Rights,  1« 

EQUITY. 

1*  OoDBT  ov  Equm  has  Powkr  to  Bniobcb  Obkdibhgi  to  m  ObuAb 
BT  Attaohiekmt.    ffcward  v.  Jhtrand,  767. 

f.  Whkr>  PLAmmv  in  Cboss-bill  does  not  object  to  the  rqMirt  of  »  com- 
missioner for  failore  to  make  a  charge  specially  set  up  against  a  par^, 
the  objection  will  be  considered  as  abandoned.  Penn*9  Adm'r  ▼.  Speneerg 
875. 

8.  Whxrb  Plaintut  Files  Cross-bill  to  Tbst  Vaudiit  ov  Tbubt  Dksd 
set  up  by  defendant,  and  both  parties  claim  satisfaction  ont  of  the  same 
fond,  if  the  deed  \»  sustained,  yet  plaintiff  is  entitled  to  an  aooonnt  of 
the  fund;  and  if  upon  such  inquiry  it  is  found  that  a  portion  of  it  ^ft?^ng» 
to  plaintiff,  then  the  amount  thereof  should  be  deducted  from  the  ammmt 
provided  for  in  the  deed  of  trust,  and  in  the  absence  of  frand,  the  deed 
should  be  held  valid  for  the  residue  after  such  deduction.    Id. 

4.  Of  Two  Equally  Innocent  PxBaoNS,  that  0ns  must  Sunza  whose  act 
ocoasioned  the  loss.    Maple  v.  Ku$aati,  214. 

fti  If  One  of  Two  Innocent  Persons  must  Suffeb  Loss  by  Act  of  Thibis 
he  who  put  it  in  the  power  of  the  third  person  to  do  such  act  should  be 
compelled  to  sustain  the  loss  occasioned  by  its  commission.  If  canard  v. 
Fhrtman*9  Fund  Ifu.  Co.,  672. 

ib  CoMPBOMisss  in  Nature  of  Family  Arrangements  jure  very  readily 
given  effect  to  in  courts  of  equity.  They  will  be  enforced  when  resting 
on  grounds  which  would  not  have  be^  satisfactory  if  the  transaction 
had  been  between  strangers.    Smith  v.  SmUh^  761. 

7*  Consideration.  —  In  equity,  the  termination  of  family  controversies  by 
»  compromise  furnishes  a  sufficient  consideration  to  support  an  agree- 
ment for  that  purpose,  and  the  powers  of  equity  courts  will  be  fuUy  and 
readily  used  to  enforce  it.    Id, 

See  Statute  of  Ldotaxzons^  8. 

ESTATES. 
See  Landlord  and  Tenant. 

ESTATES  OF  DECEDENTS. 

!•  BPBOLa.  Allegation  in  Bill  that  there  are  no  debts  against  aa  estate 
which  prevents  the  recovery  sought,  if  unoontradieted,  though  not  ad- 
mitted by  the  answer  of  the  administrator,  must  be  taken  to  be  sueb 
admission  of  assets  as  to  supersede  the  necessity  of  farther  proof  upo« 
the  subject.    Fox  v.  Jones,  383. 

ti  JTuDOMENTS  Rendered  aoainst  Party  Who  Died  after  beino  Sertxb 
with  pROCESfl^  though  his  death  was  suggested  to  the  oourt^  but  his 
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kgftl  reprefiantative  wai  not  made  a  party  in  his  atead,  are  not  abaofaitely 
Toid  bat  only  voidable,  and  on  write  of  error  coram  ncibia  in  the  ooort 
where  rendered,  they  might  have  been  set  aside  and  correctly  rendered 
against  the  representative  of  the  deceased  defendant.  OiddkigB  v.  Steele, 
337. 

S.  Approval  bt  Pbobati  Jitdob  ov  Claim  against  Dbgbdxiit's  Estatb 
which  has  been  allowed  by  the  administrator  is  a  qtiari  judgment  against 
the  estate,  and  can  be  annulled  only  on  a  direct  proceeding  to  set  aside 
the  approval  on  the  ground  of  fraud  or  nustake,  which  proceeding  must 
be  instituted  within  a  reasonable  time  after  the  rendition  of  the  judgment 
of  approval.     Id. 

4.  Hmt  or  Dscedbnt  hat  Institutb  Pbooeedinos  to  Annul  approval  by 
the  probate  judge  of  a  claim  against  the  estate,  on  the  ground  that  the 
allowance  of  the  claim  by  the  administrator  was  fraudulent.    Id, 

6.    PSOCXEDINQ  IN  ProBATX  COURT  FOR  SaLB  0¥  LaNDS  OF  DeGZDBNT  IS  IN 

Rem;  and  the  jurisdiction  of  the  court  attaches  on  the  filing  of  a  petition 
setting  forth  a  statutory  ground  of  sale,  and  the  order  of  sale  is  not  void* 
although  the  proceedings  may  abound  in  errors.  Satchtr  v.  Sateher^ 
498. 

§.  AvKBMBNT  IN  PETmoN  FOB  Order  TO  Sell  Lands  OF  Dbcbdsnt,  that  the 
lands  cannot  be  "  fairly,  beneficially,  and  equitably  divided  "  without  a 
sale,  is  equivalent  to  an  averment  required  by  statute  that  they  *'  cannot 
be  equitably  divided,"  and  will  sustain  the  jurisdiction  of  the  probate 
court  on  a  motion  to  set  aside  the  sale.     Id» 

7«  Publication  of  Notice  of  Petition  for  Salb  of  Decedent's  Realty 
according  to  the  statute  cannot  be  dispensed  with  except*  in  the  event  of 
personal  service,  or  of  written  assent  to  the  sale  by  all  persons  interested 
in  the  estate.     Tawngend  v.  Taliani,  C17. 

8.  Qrpxb  to  Show  Cause  why  Land  of  Deobdent  should  not  be  Sold 

to  pay  debts,  and  a  sale  made  under  proceedings  based  on  the  order,  are 
void,  where  the  interval  between  the  date  of  the  order  and  the  day  fixed 
for  the  hearing  of  the  petition  for  the  sale  is  less  than  the  time  required 
by  law  for  the  publication  of  the  notice.     Id. 

9.  Fbaud  in  Probatb  Sale,  or  Order  therefor,  is  not  proved  by  the 

facts  that  an  attorney  at  law  held  claims  against  the  estate  for  collec- 
tion, and  used  all  legal  efibrts  to  obtain  an  order  of  sale  of  property  of 
the  estate  to  provide  for  their  payment,  and  at  the  sale  became  himself 
the  purchaser  of  the  property  sold.  It  was  his  duty  as  an  attorney  to 
obtain  payment  of  the  claims  in  that  or  any  other  lawful  manner,  and 
he  had  as  much  right  as  other  persons  to  bid  for  the  property  at  the  sale. 
OkUUngs  v.  Steele,  336. 

10.  Order  of  Sale  can  only  be  Amended  Nunc  fro  Tunc  by  some  matter 
of  record  or  matter  quetsi  of  record.  SummerseU  v.  SummeneU's  AdnCr, 
494. 

11.  Order  of  Sale  of  Decedent's  Real  Eotatb  must  Affirmatively  Show 
that  Heirs  were  Notified  of  the  hearing  of  tlie  application  there- 
for, or  that  they  appeared  thereat,  or  the  order  is  a  nullity.     Id. 

12.  Void  Order  of  Sale  may,  at  Subsequent  Term,  be  Vacated  by  Order 
OF  Probate  Coxtrt,  on  application.    Id. 

13.  Judgment  Rendered  Prior  to  Act  Ratifying  and  Confirmino  Pro- 
bate Sales  of  a  certain  class  cannot  be  reversed  or  a  new  trial  ordered 
on  the  ground  that  the  appellant  may  be  within  the  beneficial  operation 
of  the  statute.     But  it  must  be  made  the  basis  of  an  original  proceed* 
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ing  in  equity,  if  the  party  would  dalm  ths  ImbbAI  of  ill 
Towfuend  v.  TaOani,  617. 
4Soe  ExxcuTOBS  and  AincnnsiRATOBS;  Paktitidv;  Bnawm  Pkbio 

ESTOPPEL. 

I.  Pntaoir  AcmvxLT  Exooubaodtq  AiroTmai  to  Pubchasx  Lavd  will  bb 
EsTOFFED  from  claiming  the  land,  even  though  ignorant  of  his  ri^tt 
ontil  after  the  pnrchaae  is  consummated,  if  the  other  party  is  thaa  is* 
dnoed  to  purchase  in  full  belief  that  he  is  getting  the  title  to  the  landf 
and  especially  would  this  be  true  where  the  former  has  rooeived  »  por* 
tion  of  the  proceeds  of  the  sale,     ffaple  v.  KusmrC,  214. 

fL  SiLSNCS,  UNLESS  Fbavpulxnt,  WILL  NOT  EsTOP  Persok  from  assemiig 
title  to  land,  but  positive  acts  of  encouragement  will  efifoct  an  estoppel, 
though  done  without  fraudulent  intent.    Id, 

IL  It  is  Esskntial  to  EnoFFXL  that  Pabtt  Reltino  thereon  should  hm 
misled  or  injured.     DlUer  v.  BrubaJxr^  177. 

i.  DoCTRiKE  OF  Estoppel  Concludes  Truth  in  Order  to  Prevent  Fraub 

AND  Falsehood,  and  imposes  silence  on  a  party  only  where,  in  ooa- 

science  and  honesty,  he  should  not  be  allowed  to  speak.    Colder  v.  C^^p- 

ffnofi,  163. 

See  Guardian  and  Ward,  3;  Judgments,  18L 

EVIDENCE. 

I.  Expressions  or  Pain  and  Distress  Made  to  Physicians  on  **Tmi»mmtia^ 
as  to  the  character  of  an  injury,  and  declarations  as  to  her  health  made 
to  a  neighbor  by  the  party  injured  shortiy  after  the  injury,  are  admissi- 
ble in  an  action  for  the  injury.     MaUeson  v.  New  Vmk  Centred  B.  It,  67. 

SL  Opinions  of  Puvsicians  as  to  Nature  of  an  afifection  complained  of, 
its  cause,  and  the  probability  of  its  being  cured,  are  admissible,  though 
based  upon  the  facts  as  proved  by  other  witnesses,  in  an  action  for  cans* 
ing  personal  injuries.    Id, 

9.  Confederate  States  had  No  Power  to  Coin  Monet  or  Issue  Tebab- 
URT  Notes;  but  the  courts  will  take  cognizance  of  the  fact  that  they  did 
issue  such  notes,  and  that  for  a  time  in  the  revolted  states  the  notes 
served  the  purpose  of  money.     HetUy  v.  FranUhi,  296. 

i.  Conversations  between  Husband  and  Wife,  or  ADxiasioNs  ]£adb  bt 
ETTHER  TO  THE  Other,  in  the  presence  of  a  third  person,  do  not  bekng 
to  the  class  of  privileged  communications,  and  may  be  given  in  evidenes 
against  the  husband.     AUimm  v.  Barrow^  291. 

B.  Force  and  Effect  op  Admission  Depend  upon  Cibcuiistancbe  nndsr 
which  it  is  made.     Id. 

B.  Upon  Offer  to  Prove  Oral  Testimont  Given  at  Former  Trial  by  a 
witness  since  deceased,  the  objections  that  the  party  failed  at  a  former 
trial  to  make  proof  of  the  same  testimony,  or  that  he  has  not  proven 
that  he  could  not  obtain  the  same  evidence  from  other  souroei^  were  held 
properly  overruled.     Thurmond  v.  TrammfU^  321. 

7.  Party  to  Aotion  is  not  Required  to  Give  Notice  What  Wmram 
He  will  Produce  or  rely  on  at  the  trial,  but  he  may  bring  such  wi^ 
nesses  as  he  can  to  sustain  the  issue  made  by  him.    Id. 

B.  Person  Called  to  Prove  Testimont  Given  at  Former  Trial  bt  Wiv- 
NB88  Since  Deceased  need  not  repeat  the  precise  words  of  the  witoMi^ 
but  may  give  the  substance  of  his  testimony.  It  wa%  howevar^  fonuaffy 
held  to  the  contrary.    Id, 
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9i  AmnmoH  ov  Bvzdbvoi  Which  pois  mot  Tdid  to  Elvozbaxb  Jbsum,  and 
b  oalooUtad  to  prejndico  the  minds  of  the  jnry  agaiiiat  the  prisoner,  is 
erroneous,  and  »  new  trial  will  be  granted  therefor.  Lcmeaater  ▼•  SkUe^ 
28& 

to.  To  SuFFLT  BiooKD  OK  Othbs  Pafxb  IN  Causi,  it  must  not  only  appear 
that  it  was  lost  or  unintentionally  mislaid,  bat  that  upon  proper  applica- 
tion there  was  an  order  of  court  thai  the  lost  record  or  paper  be  snpplied 
by  the  best  secondary  evidenoe  the  natnre  of  the  case  will  admit  of.  Oai> 
brakh  T.  McFarUmd,  281. 

11*  Mo0T  Satisfaotobt  Mods  of  Pbovino  HAKDWRmHo,  whibb  Wbitbs 
D  Ikgomfvtbkt  to  TxsTiTr,  is  by  a  witness  who  saw  the  writing  ezecnted 
and  is  able  to  identity  it;  and  next  to  this  ia  the  testimony  of  personi 
who  have  seen  the  party  write  or  have  had  access  to  or  possession  of 
his  writings.  And  this  latter  mode,  though  it  involves  a  comparison,  is 
not  subject  to  the  objection  that  it  is  proof  by  comparison  of  hands. 
Bamley  v.  Oandy,  315. 

13:  Proof  of  WRrrora  bt  Compabison  of  Havixi  Ck>if sms  of  placing  before 
a  witness,  who  has  had  no  previous  acquaintance  with  the  handwriting 
of  the  party,  a  writing  which  ia  admitted  or  proved  to  be  genuine  and 
the  writing  in  question,  and  calling  upon  him  to  state  from  the  compari- 
son whether  the  writings  were  executed  by  the  same  person.   Id, 

19L  Writiko  caskot  bb  Provbd  bt  GoMPARiaoN  OF  Hands,  in  Tezaa,  and 
this  is  the  general  rule  in  England,  though  in  the  United  States  there  is 
a  conflict  of  authorities  on  the  question.    Id. 

14.  Dkath  of  Individual,  tbouoh  DiaooNNBontD  with  Qubbtion  of  Pbdi- 
ORXB,  may  be  proved  by  heanuty,  subject  to  the  same  restrietiflii  as 
where  matters  of  pedigree  are  involved.     Wibon  v.  BramUee^  523. 

15.   DiOLARATIONS  OF  MbMBBRB  OR  RkLATIVBS  OF  FaMILT  ARB  QiMD  Bvi- 

DBNOB  TO  Bbtablibr  Mabriaob,  death,  birth,  heirship,  and  the  like^ 
and  woMj  be  proved  by  others  as  well  as  by  surviving  members  of  the 
family.  Bat  the  statement  of  r  witness  that  he  had  received  inf omi»- 
tiooy  verbally  and  by  letter,  of  the  death  of  a  party,  it  not  appeariqg 
tiiat  he  was  related  to  the  party,  nor  how  he  obtained  bis  faifcrmatksi,  k 
not  competent  evidenoe  of  that  foot    Id, 

flee  Aonror,  5|  OoNTRAon^  15, 10;  Dsrosinoimi  Mabriaob  An>  Difombi 

Nbouobrci^  8;  RAiutOAn^  2;  Wi 


EXECUTIONS. 

1.  To  JVWnwt  TAKniO   PROraBTT   from   DbFINDANT  on  ARACODnOIT  OB 

EzBOonov,  it  Is  ■nffloient  for  the  oflioer  to  produce  his  writ.  Btxey  v. 
JLdkiiMOHf  608. 

&  To  JuBiiFr  Taking  PBonaerr  undkr  Axtaohhbnt  or  Exbodtion  from 
Stranobr  to  Writ,  upon  the  ground  that  he  obtained  it  from  the  defend- 
ant by  a  transfer  which  is  fraudulent  and  void,  because  not  accompanied 
by  a  change  of  possession,  or  otherwise  fraudulent  as  against  creditors, 
it  is  necessary  either  to  show  a  valid  judgment  against  such  defendant 
if  the  levy  is  under  an  execution,  or  the  existence  of  a  debt  if  the  levy  is 
under  an  attachment    Id. 

S.  "Tbaxster,"  within  Mbanino  of  Sbction  219  of  Oalhornia  Prachcb 
Acr,  Rblatinq  to  Exkuftions  from  Exboution,  is  one  who  is  engaged 
with  his  own  team  or  teams,  although  perhaps  he  does  not  drive  in  per- 
son, in  the  business  of  hauling  freight  for  others  for  a  considerati'^n,  by 
AM.  Dec.  Vol.  XCI-^ 


818  Index. 

which  ha  habitually  rapports  himself  and  family,  if  he  has  oneu 
T.  Griffith,  695. 

4b  "Other  Laborer"  is  One  Who  Labors  bt  ahu  witu  Aid  ov  Tbam^ 
within  the  meaning  of  section  219  of  the  Oalifomia  practice  act,  ex- 
empting from  execution  "  two  oxen,  two  horses,  or  two  mnlesy  with  their 
harness,  and  one  cart  or  wagon,  by  the  nse  of  which  a  csrtman,  hnck- 
ster,  peddler,  teamster,  or  other  laborer  habitually  earns  his  living. "    JtL 

&  One  IE  E EITHER  "Teamster  "kor  "Other  Laborer,"  within  the  mean* 
lag  of  section  219  of  the  California  practice  act,  exempting  from  execn« 
tion  "two  oxen,  two  horses,  or  two  mules,  with  their  harness^  and  one 
cart  or  wagon,  by  the  use  of  which  a  cartman,  huckster,  peddler,  team- 
ster, or  other  laborer  habitually  earns  his  living,"  where  he  is  a  derk  in* 
a  store,  at  a  stated  salary,  and  had  purchased  a  team  for  the  puipoaa^ 
mainly  of  affording  employment  for  his  minor  son,  by  whom  the  team 
was  used  in  hauling  freight  to  the  store,  and  for  other  parties,  and  in  de- 
liyering  goods  from  the  store  to  customers,  all  of  which  was  done  for  tb» 
benefit  of  the  clerk  and  his  family.    IdL 

ft,  JTuDOMEVT  Debtor's  Earnings  ior  Sxxnr  Days,  when  Ezemft.  — Under 
the  Wisconsin  statutes  exempting  sixty  days' earnings  of  a  judgment 
debtor  from  execution  and  attachment,  when  necessary  for  the  sapport 
of  his  family,  the  order  of  a  judge  or  court  commissioner  applying  prop- 
erty of  a  judgment  debtor  in  his  own  hands  or  thoee  of  another  person 
to  the  satisfaction  of  the  judgment  cannot  indude  his  earnings  for  sixty 
days  before  the  making  of  the  order,  if  rach  debtor  be  a  married  person,, 
or  one  charged  with  the  entire  support  of  a  family.  Brown  t.  Hebard, 
408. 

y.  Statute  of  Wisconsin  Exemftino  Sixtt  Dats'  Earnings  ot  DKsrroR 
IOR  HIS  Personal  Services  from  Exbodtion  and  attachment,  when 
necessary  for  the  support  of  his  family,  applies  to  all  persons  who  rap- 
port themselves  and  families  by  the  labor  of  their  handj^  williout  regard 
to  the  grade  or  character  of  such  labor.    Id. 

&  Where  Floor  Inspector  Passes  upon  Evert  Sample  Himhbu;  Ket 
Proceeds  of  his  Business  are  his  "Earnings,"  within  the  meaning 
of  the  Wisconsin  statute  exempting  sixty  days'  earnings  of  debtor  for 
his  personal  services  from  execution  and  attachment  when  necessary  for 
the  support  of  his  family,  notwithstanding  the  fact  that  he  employa 
subordinates.  The  net  proceeds,  after  the  payment  of  his  employees^ 
are  his  "earnings,"  and  as  such  are  exempt  within  the  period  fixed  bjr 
the  statute.    Id* 

H  JuBOMENT  Creditor  has  Reooubsb  to  Officer  Onlt,  if  he  ftuls  to  niak» 
the  amount  of  an  execution  in  his  hands  after  a  levy  upon  personal  prop- 
erty sufiicient  in  value  to  satisfy  the  execution,  which  property  ho  takes 
from  the  possession  of  the  defendant  in  execution,  unless  the  levy  b» 
overreached  by  a  prior  lien,  or  be  abandoned  at  the  request  or  for  the^ 
benefit  of  the  debtor,  or  be  defeated  by  his  misconduct;  for  rach  a  levy,, 
unless  BO  defeated  or  lost  by  the  debtor's  act,  operates  per  se  as  a  satis- 
faction and  payment  of  the  debt  and  discharge  of  the  debtor  from  fur- 
ther liability.     ComeUuB  v.  Bur/ord,  309. 

IQl  Presumption  that  Execution  and  Judgment  are  Satisfied  bt  Lett 
upon  personal  property  rafficient  in  value  therefor,  is  repelled  by  the- 
fact  that  after  such  levy,  the  agent  of  the  defendant,  knowing  thereof, 
pointed  out  to  the  officer  other  property  belonging  to  his  principal,  and 
allowed  it  to  be  levied  on  and  sold  under  such  execution  and  judgment* 
Id. 


Index.  819 

IL  Amouvt  ov  Propkrtt  Which  Ofiicer  mat  Lsvt  upon  and  Sell  by 
Tirtae  of  execution  is  not  defined  by  law,  bnt  it  is  confided  to  the  loiind 
discretion  of  the  officer  to  levy  npon  and  sell  only  snch  an  amonnt  as 
will  satisfy  the  ezecntion,  having  reference  to  the  convenience  of  division 
or  separation  of  property  for  snch  porposo;  and  the  officer  will  be  held 
liable,  according  to  tiie  facts  and  circamstanoes  of  each  case^  for  making 
an  excessive  levy.    Id, 

12.  8alx  ov  Pbopertt  under  Exvcution,  bo  DispBOPOsnoNND  Df  Valvb  to 
the  amoont  to  be  raised  as  to  create  the  presamption  of  frand  or  reckle« 
indifference  to  the  obligations  of  his  trost  on  the  part  of  the  officer, 
woald  be  void.    ItL 

IS.  Dkfendakt  in  ExsounoN  Pointino  out  Whouc  ov  Tsactto  bs  Imvted 
ON  AND  Sold  nnder  the  execution  is  estopped  to  deny  the  title  of  the 
purchaser  on  the  ground  that  the  levy  was  excessive.    Jd, 

Bee  Contracts,  7-9;  Debtor  and  Creditor,  4;  Judomxntb^  IS;  MoRTOAon^ 

6;  Shbriits. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Heirs  cannot  Generally  Sue  in  their  Own  Right  for  property  of  their 
ancestor's  estate;  bnt  to  this  rule  there  are  certain  exceptions,  as  when 
there  is  no  administrator  or'  executor,  and  no  debts  against  the  estate, 
or  when  the  administration  has  been  closed.     Oiddings  v.  Steele,  336u 

5.  Upon  Cancellation  ov  Administrator's  Sale  vor  Fraud,  the  property 

which  was  the  subject  of  such  sale  becomes  unadministered  assets  of  the 
estate,  and  falls  back  into  the  hands  of  the  administrator  for  disposition 
in  due  course  of  the  administration.     1<L 

Sb  Where  Administrator's  Sale  ov  Land  is  Canceled  vor  Fraud,  the 
court  may,  if  necessary  for  the  protection  of  the  parties  and  property 
concemed,  remove  the  administrator  who  made  the  fraudulent  sale,  and 
appoint  an  administrator  de  benie  non,  or  a  receiver  until  the  appointment 
of  another  administrator.    Id. 

4.  Suit  bt  Heir  in  his  Own  Namb  to  Set  asidb  Fraudulent  Sale  bt 
Administrator  is  not  generally  maintainable  if  the  administration  is 
still  open,  but  it  may  perhaps  be  maintained  if  the  heir  show  that  there 
are  no  debts  against  the  estate,  and  that  the  administration  was  fraudu- 
lently  procured,  upon  the  ground  that  there  are  no  debts  against  the 
estate,  and  no  administrator.    Id. 

6.  Under  Statute  Prescribino  Rule  bt  Which  Probate  Judgi^  on  appli- 

cation  for  letters  of  administration,  shall  determine  by  proof  whether 
his  county  is  the  proper  one  wherein  the  administration  should  be 
granted,  his  decision  upon  that  question  is  conclusive  until  reversed  on 
appeal,  or  other  proceeding  taken  for  its  revision,  and  it  could  not  be 
attacked  in  a  collateral  action.  Id, 
0.  Iv  Probate  Court  have  Jurisdiction  ov  Estate  ov  Decedent,  mere 
irregularities  or  unsupplied  omissions  in  its  proceedings,  in  granting 
letters  of  administration  or  orders  of  sale,  do  not  invalidate  the  letters 
or  orders.    Id. 

7.  Where  Probate  Court  Properly  Acquires  JuRisDicnoN  ov  E0f  ate 

ov  Decedent,  the  heir  is  estopped  in  a  collateral  proceeding  from  deny- 
ing the  capacity  of  the  administrator  appointed  by  it,  on  the  ground  that 
the  court  had  no  jurisdiction  to  grant  administration  of  the  estate,  but 
is  not  estopped  from  proving  that  there  was  fraud  in  a  sale  by  such  ad- 
ministrator or  in  the  procurement  of  the  order  for  such  sale.    Id. 
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8.  ADxnnBTBATOB  BwoMa  FUflOKALLT  Liable  job.  Fbogbeds  ov 

KBTT  or  Ebtatb  Sold  by  him  on  a  credit,  if  he  make  a  conTeyaooe  of 
the  property  without  taking  notes  and  eeenrity  as  required  by  law;  and 
when  a  oenyeyance  of  property  so  sold  has  been  made  by  aa  adminis- 
trator, it  is  to  be  presumed  in  the  absenoe  of  proof  that  the  termb  of 
sale  were  oomplied  with.     JcU 

f .  Where  ADMinianrRATOB  Fails  to  Takb  Kotes  ob  SBcmtnT  bob  Pub- 
CHASS-MOVBT  on  Sale  of  land,  this  does  not  entitle  heir  on  noa-paymeDt 
of  the  purchase-money  to  recover  the  land  itself;  but  reoofexj  ol  tli» 
purchase-money  from  the  purchaser  or  the  administrator  would  eeem  to 
be  the  extent  of  the  relief  to  which  the  estate  or  heir  would  bo  eatided 
in  such  case.    Id. 

iO.  Whxbb  Pabtt  is  Actdiq  in  Doublb  Capaoitt  ov  AraoHnnuaoB  ov 
Dbcbdbnt's  Estate  abb  Quabdian  of  his  minor  heirs,  and  it  beoomea 
his  duty  as  such  administrator  to  pay  to  himself  as  guardian  a  sum  of 
money  distributed  to  his  wards,  the  law  will  presume  such  payment  to 
have  been  made  by  him.  But  this  legal  presumption  may  be  rebutted. 
And  if  he  charges  himself  with  the  fund  as  administrator,  but  refrains 
from  charging  himself  with  it  as  guardian,  the  legal  presumption  of  a 
transfer  of  the  fund  is  rebutted;  and  in  an  action  by  his  former  wards  on 
hii  bond  as  administrator  for  the  recovery  of  the  fund,  he  will  be  estopped 
to  deny  that  he  still  holds  it  as  administrator.     WiUon  v.  WUaon,  126. 

IL  FuBcnoNs  OF  AoMDiisTRATORor  Estate  ANoGaAR^iAN  or  lifTAxr  Hbib 
are  not  necessarily  incompatible  so  far  as  general  uses  are  concerned^ 
and  may  be  united  in  the  same  person.    Towmeni  v.  TaUant^  617. 

Iti  AmaNiOTRATOR  Who  is  also  Ouabdian  or  Iktabt  Heib,  sad  who^  aa 
administrator,  attempts  to  divest  the  title  of  the  heir  by  a  sale  of  tiio 
decedent's  land  for  the  payment  of  debts,  occnpies  guoad  the  petition 
a  position  hostile  to  the  heir,  sad  a  guardian  ad  iUem  must  be  appointed. 
Id. 

in  No  Rboovbbt  can  bb  Had  bt  AsnoinEB  or  Administbatobs  AOAixat 
Ebtatb  npoa  a  covenant  of  guaranty  executed  by  the  decedent  upon 
the  assignment  of  a  mortgsge^  which  was,  after  several  assignment^ 
asrigned  to  the  administrators,  who  assigned  it  to  the  plaintiil^  "  withaU 
the  rights,  remedies,  incidents,  etc,  thereunto  belonging  ";  for  the  goai^ 
anty  ot  the  decedent^  by  becoming  vested  in  his  personal  representativoi 
lor  the  benefit  of  the  estate^  was  extinguished,  and  it  could  not  bo  re- 
vived by  them,  any  attempt  in  that  regard  creating  merely  a  personal 
obligation  upon  themselves.    Fluek  v.  ffager^  132. 

14.  AflBIGBXENT  or  MOBTOAOE  MaDB  TO  ADMnriSTBATOBS  OF    EBTATi^  and 

not  to  them  personally,  is  presumed,  in  the  abeenee  of  countervailing 
proof,  to  have  been  made  upon  a  consideration  paid  by  the  estate.  Id. 
IB.  ADifunsTRATOB's  8alb  is  Void  bob  Wabt  or  JTubodiciidb,  where  th- 
notioe,  which  is  required  by  the  statute  to  be  published  for  four  ■uooess 
sive  weeks  in  a  paper  designated  by  the  court,  is  published  three  weeks 
in  the  paper  designated  by  the  court,  and  the  fourth  week  in  a  paper  de- 
signated by  the  administrator,  the  other  paper  having  ceased  publication. 
Taumaend  v.  TallatU,  617. 

16.  Void  ADaiiinsTRATOR's  Sale  mat  be  Attacked  Collatkballt,  not- 
withstanding its  confirmation  by  the  probate  court.    Id. 

17.  Minor  Heir  Who  Receives  No  Moxet  upon  Sbttleiobmt  or  AooouBn 
by  administrator  is  not  estopped  thereby  from  contesting  the  validi^ 
of  a  sale  made  prior  to  the  settlement.    Id. 
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li.  BTATim  PkOTiDzira  that  '*Ko  Aonov  it>B  Rbootxet  ov  Aki  Bjul 
Brati  Mid  hy  an  ezeontor  or  administrator  nndor  tho  promSflU  of 
this  chapter  thall  be  maintained  by  any  heir  or  other  peraon  claiming 
udar  the  deceaaed  teatator  or  inteetate^  nnleai  it  be  commenced  within 
three  years  next  after  the  saley**  applies  to  all  sales^  rcid  as  well  as 
Toidable,  made  by  probate  courts,  of  real  estate  belonging  to  persons 
who  haye  died  since  the  passage  of  the  act     ffarkm  ▼.  Ped^  663. 

19.  SxTTLKifKirr  ov  ADMnnafntATOR's  Aocx>uim  is  PnisinfiD,  where  the  par* 
tiea  interested  in  the  estate  safier  twenty  years  to  elapse  from  the  time 
an  administrator  may  be  called  to  a  final  settlement  withont  takiAg  any 
■leps  to  compel  a  settlement.    BagkauTs  Bafn  ▼.  JfoiteHb  01i^ 

EXEMPTIONS. 
See  £aaounoN8»  &-8;  HoMxamADii 

EXPRESS  OOMPANIE& 
See  CoMMOir  Cahbikb%  1. 

FALSE  PRETENSES. 
See  CBimvAL  Law.  fr-lA. 

FERRIES. 
See  NiouosroKy  7. 

FIXTURES. 

1.  Ivnomov  to  Amrxz,  ahd  not  Charaotib  ov  Phtiioal  Attacmmxht,  is 
the  eriterion  by  which  to  determine  whether  property  annexed  to  the 
realty  becomes  a  part  thereof;  and  an  agreement  that  property  attached 
to  the  realty  shall  be  considered  personal  property  is  controlling,  and  as 
against  persons  having  notice  of  the  agreement,  the  property  will  be 
rsgarded  aa  personalty,  withont  regard  to  the  mode  of  its  physical  con- 
nection to  the  realty.     HUl  v.  SewaUL,  209. 

1>  06iiTBAi7r  n  0ns  or  HnuNO,  whxrx  bt  its  Txbms  one  party  is  to  pat 
certain  boilers  belonging  to  him  into  the  mill  of  another,  who  agrees  in 
consideration  thereof  to  pay  four  dollars  per  month  for  their  nse^  and  to 
permit  the  owner  of  the  boilers  to  remove  them  at  any  time.    Id, 

FORCIBLE  ENTRY  AND  DETAINER 

L  FoBOiBLi  Entbt  and  Fobcibui  Detainxr  should  bb  Sxparatxlt  Statxd 
in  the  complaint  in  an  action  therefor,  for  each  is  a  separate  canse  of 
action;  and  nnless  so  stated,  the  complaint  will  be  held  bad  on  demurrer; 
bat  if  no  demurrer  is  taken  on  thia  groundt  the  objectiaii  is  deemed 
waived.     Vtdenekt  v.  CoaeA,  589. 

&  Fraud  on  Part  or  DBrsNDANT  kat,  as  Providxd  bt  Forozblb  Entbt 
AND  Dbtainbr  Act  of  California,  coostitate  a  special  feature  of  the 
offenses  under  the  act  for  which  special  damages  may  be  recovered,  and 
it  shonld  therefore  be  separately  stated.    Id. 

JL  PxRicnBioN  TO  Amknd  Cokplaint  will  bb  Obantbd  bt  Comn  or  m 
Own  Motion,  or  on  the  motion  of  the  p]atnti£^  to  suit  the  testimony, 
where  pbdntifF  makes  out  a  cause  of  action  mentioned  in  the  fonsiUe 
entiy  and  detainer  act  which  is  not  stated  in  the  ^'''■"pl^t     /dL 
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4.  PossnBioir  or  FhAinrnrw  la  Sin ficibst  to  Maibtaxv  Actkui  fcat  Fobok* 
BLB  Ehtrt  on  and  detainer  of  lot  28  by  132  feel^  where  tlia  plamtUf 
has  a  Btable  upon  it,  cultivates  it,  and  lives  upon  the  sdjotniog  lot^  er— 
though  the  fenoe  is  not  very  substantial.     IdL 

B.  CkmpLrrE  Entrt  aitd  Po68B8Sioir  is  not  EmoTED  ahd  Aoqui&kd  until 
the  possessor  is  expelled,  and  an  exclusive  lodgment  effected  by  the  ia« 
vader.    Id, 

ib  To  Dbtkrmikv  whpheb  Bhtkt  is  Fobciblb»  EvmiTHUo  Which 
Tbamspired  between  the  parties  from  the  time  of  the  coming  in  of  ooa 
until  the  going  out  of  the  other  may  be  considered.    Id. 

7.  Paatt  is  Guiltt  of  Fobgcblb  Entkt  Who  Goes  to  Lot  nr  AvothxeIi 
Possession  accompanied  by  other  persons,  and  builds  a  fence  axtnmd  it^ 
while  the  former  possessor  is  remonstrating,  and  removes  him  from  the 
line  of  the  fenoe  where  he  places  himself  to  prevent  the  f eno»  from  bsiig 
bult    Id, 

FBAUD. 

See  BAinu  akd  Banxino;  OomioN  Cabbdees,  4;  GoETmAors,  16^  Hi 
Debtor  akd  Cbxdtiob»  1-3;  Estates  ov  DBGEDXxn^  9;  jrvDaMSini^ 
10|  Waeshoubbmbn. 

FRAUDULENT  CONVEYANCES. 

1.  COKTETANCE    TOR    PURPOSE    OE    DETRATTDnfO    GrAHTOR's   GEXDIlOEa    B 

Valib  between  the  x>artie8,  and  as  to  all  the  world  exoept  the  eredxton 
of  the  grantor.     Lawton  v.  Gordon,  670. 

IL  Deed  or  Real  Es^tb  Made  without  Consideration  bt  Husbaitd 
DmECiLT  to  his  Wife  is  void  both  at  law  and  in  equity.  Such  deed, 
though  made  with  intent  to  defraud  creditors,  is  not  a  **  transfer,  oon- 
veyance,  or  assignment "  within  the  meaning  of  the  Ohio  act  of  1859 
regulating  assignments  for  the  benefit  of  creditors;  and  judgment  credi- 
tors of  the  husband  cannot  therefore  be  prevented  by  it  from  acquiring 
priorities  of  lien  by  the  levy  of  executions  upon  the  premises.  Fowier  v. 
Trebem,  95. 

9k  CoBBScrrKESs  of  FnrDnio  that  Convetances  vrom  Clieht  to  AnoBVET 
were  not  induced  by  fraud  need  not  be  inquired  into  on  appeal  where  it 
has  been  correctly  found  that  the  consideration  was  fair  and  adequate^ 
as  in  such  case  the  existence  of  fraud  is  immaterial.  KuHmg  ▼.  Shaw^ 
646. 

4b  CONYETANCE    lOS    PURPOSE    OF    DeFRAXTDINO   GrAHTOB's    CrBDITOBS   II 

Good  as  against  Subsequent  Purokasers  from  the  graiitor»  vbIsm 
they  purchase  without  notice  and  for  a  valuable  oonsideratioo.  Lrnmim 
V.  tibrdofs  670l 

GROWING  CROPS. 
See  Landlord  and  Tenant,  %  7. 

GROWING  TREES. 
See  Statute  of  Frauds. 

GUARANTY. 

L  Lbrbb  of  Credit  in  Thbsb  Words  n  Contdtuzno  Guarantti  "To* 
can  let  Mr.  J.  L.  Day  have  what  goods  he  caQs  for,  and  I  will  mm  thai 
the  same  are  settled  for."    JJoldUbMf  v.  Avue^  713. 
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9L  OoimLior  ov  Svbstt  won  bi  Oumirjtirxp  AoooBinvo  to  Iatmnt  oI  the 
partiM;  and  tlia  qvflitiioo  is,  What  is  the  lair  import  of  tlia  language  of 
the  guaranty?    Id, 

3.  Wbsbe  thebx  13  Latxitt  AMBiaunT  nr  Costraxtt  ov  Guaraktt.  ariaing 

from  the  fact  that  the  langnage  used  is  capable  of  either  of  two  eonstmo- 
tions,  extrinsic  circumstances  may  be  shown  in  order  to  asoertain  which 
constmction  the  parties  intended  the  instrament  to  have.    LL 

4.  Whkrb  Contract  or  GuABAirrr  wab  Madi  whuji  Aot  PBomBrmro 

Sals  or  Intoxioatino  Liquobs»  and  making  void  all  cootraota  for  pay- 
ment for  liquors  sold,  was  in  force,  bat  sach  contracts  are  validated  by 
snbseqnent  legislation,  the  contract  of  gnaranty  will  be  binding  although 
the  goods  purchased  were  spirituous  liquors.  Id. 
tk  Quabamtt  is  not  DiscHAjtoxD  BT  GiTiNO  or  NoTB  by  the  pnrebaaer  of 
the  goods  sold  for  the  price  thereof,  where,  after  failure  of  the  maker  to 
pay  the  note,  the  guarantor  expressly  promised  to  pay  it.    Id. 

4.  Valid  Ck>NTRACT  or  Guabantt  Indobsxd  ofon  Writino  OiiLiOATOBr 

Pabses  bt  Assignment  to  tHe  assignee,  and  vests  in  him  a  right  of 
action  in  his  own  naune  against  the  guarantor.     KiUian  v.  Ashley,  519. 

7.  Rkleasx  or  Substantial.  Secuiutt  roB  Payment  or  Debt  in  considera- 

tion of  the  guaranty  of  a  third  person  is  a  sufficient  consideration  to 
uphold  the  contract  of  guaranty.    Id.  « 

8.  Demand  and  Nonci  abb  UNNXOBaaABT  where  a  guaranty  is  absolute  and 

unqualified,  and  for  the  payment  of  a  debt  fixed  and  definite  in  tenns. 
Id. 
f,  LiABiLiTT  or  Indobskb  akd  Gvabantob  is  Sevxbal  upon  separate  oon* 
tracts,  and  a  joint  action  will  not  lie  against  them.    Id. 

See  ExxGUTOBS  and  Administbatobs^  13. 
GUARDIAN  AND  WARD. 

1.  GUABDIAN  or  iNrANT  APFOINTED  BT  PrOBATB  CoTTBT  IS  NOT  TbUSTBB  OV 

EzFBBSS  Tbvst  within  the  meaning  of  section  6  of  the  California  prao- 
tioe  act,  which  provides  that  "a  trustee  of  an  express  trust  may  sue 
without  joining  with  him  the  person  or  persons  for  whose  benefit  the 
action  is  prosecuted."    Fox  v.  Minor,  666. 

5.  Action  to  Rboovxb  Monet  Dub  iNrANT  must  bb  Bbouobt  in  the  namia 

of  the  infant  by  his  guardian.     The  guardian  cannot  sue  in  hia  own 
name.    Id. 
tk  OuABDiAV  IS  Ebtofpbd  vbom  Dbntiho  Lxoaliit  or  HiB  AFFODnanm; 
or  the  jurisdiction  of  the  court  making  it^  when  he  has  acoepted  the 
appointment.    Id. 

4»  OtTABDIAN  AD  LiTBM,   NOT   AtTOBNET,   MUST  BB  APPOINTED  VNDXB  PBO- 

BATB  AOT  or  1851  to  represent  minor  heirs  who  have  no  general  guar* 
dian,  upon  the  hearing  of  a  petition  for  a  sale  of  the  decedent's  realty, 
and  the  appointment  of  attorneys  to  represent  abeent  and  minor  heirs  is 
without  authority.  Townaend  v.  TaUaiu,  617. 
C  Ko  PBBSUMPnoN  THAT  GuABDiAN  AD  LiTEM  WAS  Appoihted  to  reprseent 
minor  heirs  upon  prooeedings  for  the  sale  of  the  decedent's  realty  will 
be  indulged  when  the  record  is  full,  and  shows  that  an  attom^,  not  a 
gnardisn,  was  appointed  for  this  purpose.    Id. 

t.  OUABDIAM  RbCEIVINO  CONrEDEBATB    MONBT  AND   PUBOHASDfQ  OOHVID- 

XRAm  BoND8»  with  the  funds  of  his  ward,  in  good  faith,  and  in  acoord* 
Mioe  with  an  aot  of  the  legislature  of  the  state  of  AiA^ma^  during  tha 
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wir,  is  enthlad  to  credit  in  Irfs  aooonat  for  money  isTeitod  iiiMldlMnd% 
lid  r^gnlarly  reeehred  in  paymept  before  ttie  leetuieMiMi  el  Obm  wttwriiy 
ef  the  United  Sfeitei.     Wmtmmimd  Wi/kr.ai(me,4ML 

Bee  ATTOBiniT  ahd  Oum;  2;  Kmoutom  Am^  AminniiEAio«%  IG-lSi 

HIGHWAYa 

1.  Towv  D  VOT  LusLB  UHBSB  fiTATun  requiring  towpe  to  keep  bt^waje  in 
*'good  repair, "  far  en  injnry  eneteined  by  a  trateler  en  a  hi^wmy,  by 
the  fm  from  en  edjaoent  building  of  a  sign  inaecorely  feefcwied.  T^yfar 
▼.  PeMam,  235. 

ti  All  *'Boaini''Wrioh  L»»I8Latitbb  has  Poiwieto  Lat  oorend  eeteb- 
lish  ere  public  roads.    Bhemum  t.  Byk^  577. 

8.  Pahtiis  Who  Claim  Bight  to  Usb  or  Axothbb's  Labs^  under  an  not  of 
the  legialatare  providing  for  laying  ont  and  eetablishing  roads,  mnat^  in 
an  action  by  the  owner  for  trespass  for  snch  nse,  show  in  their  easwer 
a  strict  compliance  with  sU  the  provisions  of  the  statate.    /d. 

4.  GomtNimrr,  Ain>  vor  Oounn,  DsTKumni  wHnrmR  Gimr  Road  wiD 

snbserve  the  public  need  or  not.    Id, 

5.  Object  Subpkndbd  ovxb  Hzohwat  BifTiKELr  our  of  Wat  ov  Tbat- 

SLXBS,  yet  dangerous  to  them  by  reason  of  its  being  insecurely  fsstene^ 
does  not  render  such  way  defective  within  tlie  manning  «£  the  Gonneoti* 
out  statnto  "concerning  hi^^ways  and  bridges";  and  a  city  is  not  liabla 
for  an  injnry  caused  by  such  object  under  the  duty  impoeed  upon  it  to 
keep  the  street  "  in  good  end  sufficient  repair."  Eenaiaon  t.  CUijf  qfNtw 
iraoen,  718. 
i.  Ant  Object  in,  upon,  ob  nhab  Tbavklxd  Path  ov  Htobwat,  Wmca 
Nbqessaiult  Obstbuots  or  hinders  one  in  the  use  d  such  hi^way  for 
the  purpose  of  traveling  thereon,  or  which,  from  its  nature  or  poeition, 
is  likely  to  produce  that  result^  will  genenJly  constitato  a  dafoct  in  the 
highway.  But  those  objects  which  have  no  neoessaiy  oonnection  with 
the  road-bed  or  the  public  travel  thereon,  and  which  may  expose  a  person 
to  danger,  not  as  a  traveler,  but  independent  of  the  highway,  do  not 
ordinarily  render  the  road  defective.    Id. 

y.  DnOLARATION  AlLXOING  THAT  FlAINTHV  HAD  CONTRACTED  WITH  ToWN 

TO  Keep  Cxbtain  Higewat  in  Repair  for  three  years,  and  that  the 
defendant,  intending  to  injure  the  plaintiff  deposited  stooM  and  mbbiah 
on  the  road,  and  obstructed  a  drain  so  that  the  water  ran  over  and  in- 
jured the  road,  by  means  of  which  the  plaintiff  was  subjected  to  greater 
expense  in  keeping  the  road  in  repair,  is  sufficient  on  demurrer.  The 
sllegation  that  the  act  was  done  with  intent  to  injure  the  plaintiff  is 
not  to  be  taken  as  merely  formal,  but  as  an  averment  of  an  actual  intsot. 
MeNary  v.  Ckambmiam,  732. 

Bee  Eminint  Domain;  Kavioable  Rivers;  Rtfariaii  Bdobii^  1. 

HANDWBXnNG. 
See  BviDENOi;  ll-lS. 

H0MI0n>& 
See  Crdonal  Law,  18^  lH 
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homesteads. 

I.  PUMART  jjcD  Soui  Object  of  Hombstbad  Lboiblatioh  di  OiLmnariAiB 

to  exempt  the  homestead  with  a  limitation  npoD  its  raliie^  and  not  to 
exempt  a  certain  amoont  of  real  estate  indnding  the  homestead,  whether 
estimated  by  quantity  or  value.     Oregg  r.  Bo$Mekt  637. 

S.  QUAHTITT  AND  VaLUB  OpERATB  ONLT  A8  LIMTTATION8  U70H  HoXBaTBAD 

EzBMFTiON,  and  cannot  be  taken  into  account  as  tests  to  determine  what 
the  homestead  is  in  fact;  for  they  do  not  enter  into  the  definition  of  a 
homestead,  which  must  be  ascertained  by  other  tests.    Id, 

8.  QuB-snoN  ov  What  Laitd  Gohstitutbs  Hombstbad  is  Dxtebmined  by 
ascertaining  first  what  land  has  been  actually  occupied  and  used  as  a. 
homestead,  and  second  what  is  its  value.    IdU 

4  Word  "Hombstbad"  in  CoNsnTunoN  and  Statutb  or  OAUiORNLAi* 
used  In  its  popular  sense.  It  represents  the  dwelling-house  at  which  the 
family  resides,  with  the  usual  and  customary  appurtenances,  including 
out-buildings  of  every  kind  necessary  or  convenient  for  family  use,  and 
lands  used  for  the  purposes  thereof.  If  situated  in  the  country,  it  may 
include  a  garden  or  farm;  if  in  a  town  or  city,  it  may  include  one  or  moro 
lots  or  blocks.  It  need  not  be  in  a  compact  body,  but  may  be  intersected 
by  streets  or  highways;  nor  is  it  measured  by  fences  merely.    Id, 

ft.  Only  Tesis  or  Homestead  in  Calitornia  are  Use  and  Valite;  in  re- 
spect to  quantity  it  is  unlimited,  whether  in  town  or  country.    Id, 

6L  Whatever  is  Used,  beino  ErrHBR  Kecessart  or  Contenibnt,  as  Placb 
or  Residence  for  the  family,  as  contradistinguished  from  a  place  of 
business,  constitutes  the  homestead,  subject  to  the  statutory  limit  as  to 
value.    Id. 

7.  Homestead  does  not  Cease  to  be  Such  because  it  is  also  used  as  a  place 
of  business  by  the  family,  if  it  would  be  necessary  or  convenient  for 
family  use,  independent  of  the  business.     Id, 

ft.  Ir  What  is  Actually  Used  as  Homestead  is  or  Orbatee  Value  than 
five  thousand  dollars,  the  excess  is  not  homestead  under  the  statute^ 
though  so  in  fact;  and  in  such  case  the  statute  prescribes  the  course  to 
be  pursued.    Id, 

ft.  Fbnobs  Alonb  can  netthbr  Limit  nor  Enlarge  Extent  or  Homestead, 
which  is  measured  by  its  use  and  occupation  as  such,  and  not  by  imagi« 
nary  or  artificial  lines.    Id, 

IOl  It  DoiA  NOT  Follow  that  Man  and  his  Family  used  a  whole  block  of 
city  for  a  homestead  merely  from  the  fact  that  they  resided  upon  a  part 
of  it,  with  no  fence  except  upon  its  exterior  lines.    Id, 

II.  Particular  Land  Which  was  Actually  Occupied  roR  Homestead 
Purposes  at  the  time  of  making  the  declaration  of  homestead  will  be 
exempt;  and  if  more  is  included  in  the  declaration,  it  will  not  for  that 
reason  become  a  part  of  the  homestead,  notwithstanding  the  whole  may 
be  leas  than  five  thousand  dollars  in  value,  for  the  declaration  provided 
by  statute  does  not,  esc  ^proprio  vigore,  impress  upon  the  land  the  quality 
of  homestead,  but  use  and  occupation  as  such.    Id, 

}%  Relative  Equities  or  Creditors  and  Homestead  Claimant.  — If  the 
homestead  and  other  property  are  subject  to  different  liens,  the  debtor 
has  no  superior  equity  as  against  creditors  whose  rights  may  thereby  be 
prejudiced,  to  have  his  other  property  exhausted  so  as  to  secure  to  him 
the  benefit  of  the  homestead  exemption.     White  v.  PoUeys,  432. 

IS.  Wherb  Mobtqaoe  Covers  Homestead  and  also  Other  Propbbtt 
Which  is  Subject  to  Lien  of  a  subsequent  judgment,  the  debtor  has 
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no  right  to  have  the  Utter  exhausted  to  Mttafy  the  mortgage  in  ordw  to 
preaenre  hia  homeetead    Id, 

HUSBAKD  AND  WIFE. 

1.  Whbkb  Husband  Oabbisb  ov  BuamEBS  with  Monbt  of  an  Wm^  •■ 
her  agent,  she  giving  no  personal  attention  to  the  eondnct  thareof,  and 
by  hia  skill  and  personal  services  makes  large  profits,  part  of  which  ha 
applies  to  the  support  of  the  family,  and  the  surplus  of  which  he  iuTesti 
in  property  purchased  inHber  name,  she  cannot,  in  a  suit  by  his  creditora 
to  subject  the  property  so  purchased  to  the  payment  of  his  debts,  claim 
the  whole  of  the  property  as  profits  arising  from  her  separate  money. 
OUdden  v.  Taylor,  98. 

S.  WiQCBB  Wm  Sumsa  her  Momcr  to  bb  Emplgted  bt  hxb  Husbajiis 
and  blended  with  his  earnings  so  that  it  cannot  be  separated  therefrom, 
the  most  favorable  position  she  can  be  allowed  to  take  is  that  of  a  pre- 
ferred creditor  in  equity,  as  such  entitled  to  her  money  and  interest,    fd. 

5.  Gift  of  Bonds  fbom  Husband  to  Witb  perfected  by  delivery  though  void 

at  law,  is  valid  in  equity  if  not  unreasonable  in  its  provisions  nor  in  con- 
flict with  the  claims  of  creditors  and  founded  upon  a  meritorioua  consid- 
eration.   Fox  V.  Jonet,  383. 
4.  Husband  mat  Make  Pbopbr  Girr  or  Setflement  upon  his  wife,  eiUier 
with  or  without  the  intervention  of  a  trustee.    Id. 

6.  Husband  mat  Make  Seitlement  upon  Wife,  whether  the  estate  is  de- 

rived from  him  or  from  a  stranger,  and  if  no  trustee  is  appointed,  the 
husband  during  his  lifetime  will  be  treated  as  the  trustee,  and  in  the 
event  of  his  death,  his  executor  or  administrator  as  to  such  estate  will 
be  treated  as  trustee  for  the  wife,  and  enjoined  from  making  any  legal 
disposition  of  the  property  in  contravention  of  the  trust.  Id, 
$,  No  Particulab  Form  of  Words  la  Nbobssart  to  create  a  separate  estate 
in  the  wife.     Id. 

7.  Title  to  Profsrtt  will  Vest  in  Wife,  though  Purchased  by  her  with 

money  advanced  by  her  husband,  if  for  use  in  a  business  which  he  per- 
mits her  to  hold  out  to  the  .world  as  being  transacted  on  her  separata 
account.  By  allowing  her  to  deal  with  such  money  and  property  as  her 
own,  he  estops  himself  to  afterwards  deny  her  authority  and  ownerdiip 
as  against  parties  who  have  relied  thereon  in  dealing  with  her.  8ammk 
▼.  McLatighUn,  83. 

See  Efidengi^  4;  Fraudulent  GoHTETAJiai^  S. 

INDICTMENTS. 
See  Crdoxal  Law. 

INFANCY. 
See  G^UARDiAN  and  Wabik 

INJUNCnONa 

L  OijaoT  and  Purpose  of  Injunotion  n  to  Prbseete  Thotos  nr  Same 
Condition,  and  to  Restrain  an  act  which,  if  done,  would  be  oontraij 
to  equity  and  good  oonsoience;  and  it  is  the  appropriate  relief,  when  tba 
remedy  at  law  cannot  be  applied  until  after  the  injury  has  been  soffered, 
to  afford  compensation  for  such  injuzy.  iVnsoeotn  and  Qtorgia  B,  R.Otk 
▼.  £^^raU,  747. 
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C  Iir  Qbdbb  to  SvnoBT  Motion  vob  Ivjumction,  Bill  mubt  Sit  Forth 
a  OMe  of  probable  rights  and  probable  danger  that  the  ri^t  wOl  be 
defeated  nnlese  the  court  interferes.  It  is  not  enough  to  state  that  the 
injury  is  likely  to  occur;  the  fact  constituting  such  likelihood  must  be 
stated.    Id. 

1.   iKJUNCTIOlf  U  PRBVEKTiyE  ReHEDT,  AND  IT  InJXTBT  HAS  ALBKADT  BKBN 

DoNB,  it  can  have  no  operation,  as  it  cannot  be  applied  correctively  so 
as  to  remove  it.    Id. 
4.  Insolvenct  of  Defendaiyt  is  NOT  OF  Itself  Sutficisnt  to  Auteoiuzi 
Gbantino  of  Injunstion.     There  must  exist  some  other  equitable 
grounds  for  the  interposition  of  the  court.    Id, 

6.  Injunction  to  Pbevent  Waste  will  not  be  Gbanted  whxbb  Thbbav- 

ENED  In JX7BT  WILL  NOT  BE  Ibbeparable,  and  the  facts  charged  as  ren* 
dering  the  injury  irreparable  must  be  set  out  in  the  bill  to  enable  the 
court  to  judge  ii  it  will  be  of  that  character.  Id. 
6L  BxiffTENCE  OF  Lien  on  Defendant's  Profebtt  well  not  Justijt  In- 
junction against  his  free  use  and  enjoyment  of  it  as  lus  taste  or  judg- 
ment may  direct.  The  lien-holder  must  first  allege  and  show  that 
defendant's  use  of  the  property  will  in  all  probability  tend  to  its  injury 
or  destruction  to  an  extent  impairing  its  value  as  a  security,  and  peril 
the  payment  of  the  lien  when  it  is  sought  to  be  enforced.    Id. 

7.  Injunction.  — ^Where  a  woman  residing  in  Tennessee,  and  being  by  the  laws 

of  that  state  a  free  trader,  contracted  a  debt  and  removed  to  Georgia 
with  the  avowed  purpose  of  avoiding  her  creditor  and  defeating  his 
claim  by  fraudulently  disposing  of  her  goods,  a  court  of  equity  of  Georgia 
will  enjoin  her  from  so  disposing  of  her  goods,  where  the  creditor  has 
no  legal  remedy  against  her.     Sands  v.  Marburg,  781. 

8.  Injunction  Dissolved  bt  Acts  of  Plaintiff.  — Where  plaintiff  procured 

an  injunction  against  defendant,  and  sometime  after  it  had  been  issued 
entered  into  an  agreement  with  him  inconsistent  with  the  command  ol 
the  injunction;  this  in  effect  dissolves  the  injunction,  and  where  defend- 
ant subsequently  refuses  to  carry  out  the  terms  of  the  latter  agreement, 
the  court  will  not  punish  him  for  a  violation  of  the  injunction  previously 
granted.  Howard  r.  Durand,  767. 
i.  Pabtt  Who  Pbooubes  Injunction,  and  Aftebwahds,  bt  Contkact, 
Rbndebs  Pbooess  Nuoatobt,  cannot,  under  pretense  of  punishing  a 
breach  of  the  injunction,  attempt  to  enforce  the  contract  subaequentlj 

made.    Id, 

See  Justices  of  the  Peace,  4. 

INNKEEPERa 

1.  Inh  a  PuBUo  House  of  Entebtainment  fob  All  Who  Choose  to  Vmr 
It.    Pinkerton  ▼.  Woodward,  657. 

%  One  Who  Holds  Hikself  out  to  Wobld  as  Innxeefeb  may  be  regarded 
as  such,  though  the  only  eating  department  of  his  establishment  is  a 
reetaorant  in  the  basement,  connected  with  the  house  by  a  stairway,  and 
condncted  by  the  innkeeper  and  two  other  persons  jointly,  who  share  the 
profits.    Id, 

t,  Whebb  Pxbson  Holds  Himself  out  to  Wobld  as  Innkexpke  by  the 
means  usually  employed  in  that  business,  and  in  that  capacity  U  aoeos- 
tomed  to  receive  travelers  as  his  guests,  and  to  solicit  a  continuance  ol 
their  patronage,  and  a  traveler,  raying  on  such  representatioDSy  goes  ta 
the  house  to  receive  such  entertainment  as  he  has  occasion  for,  the  rela- 
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tion  of  innkeeper  and  gnest  is  created,  and  tbe  iimkieeper  esniiofe  te  ImhiA 
to  aay  tliat  his  profesuons  were  {alae,  and  that  he  waa  not  in  fMt  an  inn* 
keeper.    Id. 

4.  Bulks  RBouuiTiNa  RESPBcmrB  Bkibtb^  DunKSp  astd  RMFOnaumjini 

OF  I9HKSBPSB  AND  GuiST  have  their  origin  in  oonaiderationa  of  pnUio 
policy,  and  are  designed  mainly  test  the  protection  of  travelera  and  thetr 
property;  and  the  same  oonnderations  of  pnblio  policy  demand  that  tho 
innkeeper  shall  be  held  to  the  reeponaibilitieii  which,  by  hia  representa- 
tiona,  he  induced  hia  gnest  to  believe  he  would  aasame.    Id, 

5.  Tratxlkb  Wuo  Ehtbbs  Inm  as  Gubst  doss  not  Cbass  to  bb  Gust  by^ 

propofling  to  remain  a  given  number  of  days,  or  by  ascertaining  the  price 
that  win  be  charged  for  hia  entertainment,  or  by  paying  in  advance  for  a 
part  or  the  whole  of  the  entertainment^  or  paying  for  what  he  baa  ooea- 
sion  for  as  hia  wants  are  supplied.    Id, 

%,  Innkxkfxr  is  Rbsponsibls  as  Such  tor  Peopkbtt  of  Gwr  placed  under 
hia  care  after  the  owner  of  the  property  baa  become  a  guest  at  the  inn. 
There  is  no  rule  limiting  an  innkeeper's  responsibility  to  such  property 
as  the  guest  may  have  in  his  immediate  possession  at  the  moment  of  hia 
arrival  at  the  inn.    Id, 

7.  Whsbb  Guxsts  of  Inn  arb  Requbstbd  bt  Gbhbbal  KoncB  hot  to 
Lbavb  Monbt  or  articles  of  value  in  their  rooms,  but  to  deposit  the 
same  for  safe-keeping  in  a  safe  at  the  office,  and  a  deposit  of  money  and 
gold-dust  is  so  made  by  a  guest^  in  the  absence  of  other  evidence  this 
deposit  will  be  deemed  to  be  made  by  the  guest  and  received  by  the  inn- 
keeper in  pursuance  of  the  general  notice,  and  the  better  to  enable  the 
innkeeper  to  give  that  care  and  seeurity  to  the  property  which  are  re- 
quired of  him  by  law;  and  not  as  a  deposit  with  a  bailee  without  hire. 
Id. 

8b  ImncBBFBB  is  Liablb  as  Insuber  of  Pbofbbtt  of  GuBsra  CknaaxTBD  to 
HIS  Oabb  against  everything  but  the  act  of  God  or  the  public  enemy,  or 
the  neglect  or  fraud  of  the  owner  of  the  property.    Id. 

9.  Innkbbpbb  is  Liablb  fob  Loss  of  Goods  of  Gubst  LmuBiBB  to  hd 
Cabb,  occasioned  by  a  robbery  or  burglary.    Id. 

1<K  Innxbbfbb  cannot  Baisb  Obibotion  that  Amount  of  Monbt  was 
TfA»rf»  than  the  guest  might  need  for  his  reasonable  expenses,  after  the 
money  conunitted  to  his  special  custody  according  to  the  rules  of  the  inn 
has  been  stolen,  even  admitting  that  the  objection  would  be  good  before 
the  deposit  waa  made.    Id. 

11.  Gold  Coin  Depositbd  bt  Gubst  with  Innkbbpbb  is  received  by  latter  in 
a  fiduciary  capacity,  and  in  case  of  loss,  the  guest  is  entitled,  under  the 
ipocifio-cQatraot  aot^  to  recover  judgment^  payable  in  gold  ooin.    M 

INSANITY. 
Baa  ICabbiaob  and  Divobo^  7. 

INSOLVENCY. 
See  In  JUNCTION^  4 

INSUBANCK 

L  Dm  n  PBoraB  Fobm  of  Action  to  Bbuuvbk  wrav  Akjoit  ov  Ibbub^ 
ANOB  renewed  by  parol  indorsement.    Peopfe^s  /im.  Ok  ▼.  ^mnt^  217. 
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%  loanmAmam  ov  NAnr&B  ov  Buimiias  Imsuxxd  (uhbot  bb  Shows  bt  Eyx- 
9KiroB  that  the  rate  of  insoniioe  charged  is  different  from  that  chargeaUe 
ca  that  due  of  risk  by  all  other  inaaraace  oompaniee  in  the  yicinity.  Idm 

Z,  JjK    AcnON    BT  IHSVBBD  AaAINfllT  IhSUUB,   CoNCBALMBirr  OF  MaTBBIAL 

Facts  cannot  be  shown  by  evidence  that  insnred  has  effected  insnranoa 
in  other  companies  by  concealment  of  same  matters.    Id, 

4.  Fbotzsion  of  Insubanob  Pouct  that  Risk  shall  not  bb  Ingbbasbd 
"  doling  the  continnance  of  the  insnraace  "  without  notice  indorsed  upon 
the  policy  does  not  comprehend  new  risks,  within  the  knowledge  of  the 
company,  arising  prior  to  the  renewal  of  the  policy  or  the  issaanoe  of  a 
new  or  snbstifcated  policy.    Id, 

ft.  Kkowlbdgb  Obtaikxd  bt  Insfectznq  Aobbt  of  Ihsubabcb  Compabt 
upon  an  examination  of  the  premises  insured  is  imputable  to  the  com- 
pany.   Id, 

ft.  LrouBAHOB  IS  Valid,  though  Masb  ov  Distilldio  Busdibss  cairied  on 
without  the  license  required  by  law.    Id. 

7.  Risk  was  not  Keoessabilt  Incbbaszd,  in  Casb  of  Poliot  of  Insuh- 
ANCB  UPON  DisTiLLBRY,  by  the  fact  that  the  assured  kept  on  hand,  and 
had  at  the  time  of  the  fire,  thirty  or  forty  barrels  of  whisky  in  the  cellar; 
for  a  necessary  and  natural  incident  of  the  business  would  be  to  haye 
some  of  the  manufactured  article  on  hand.    Id, 

%  Chanob  in  Condition  of  Insubbd  Pbofbbtt.  —  A  building  occupied  as  a 
dwelling-house  was  insured  as  such,  the  policy  proFiding  that  if  the  con* 
dition  or  cJreumstances  of  the  property  should  be  so  changed  by  the  act 
of  the  insured  as  materially  to  increase  the  risk,  the  policy  should  be* 
eome  void,  unless  the  consent  of  the  insurer  to  the  change  was  obtained: 
BeH  that  the  non-occupation  of  the  building  for  a  year  prior  to  its  de- 
struction by  fire  was  not  a  change  within  the  ">^*"»T>g  of  the  conditiiai 
inthepolicy.    OiOkUy.  Pawtudoa tie.  In»,  00.^239. 

ft.  Staxbmbnt  in  Appugation  iob  Insubanob  that  Faoutibb  fob  Exkoi- 
OUUHINO  FiBB  were  a  "force-pump  and  abundance  of  water**  is  not  a 
continuing  warranty,  but  only  that  such  were  the  faeilitiee  at  the  time 
of  the  insurance.    Id, 

1ft.  Rboognition  of  Pouot  bt  Insvszb  as  Valid  Insxbuiibnt,  after  knowl- 
edge of  a  breach  of  a  condition  in  the  policy  as  to  a  sale  or  transfer  ol 
the  insured  premises^  binds  the  insurer,  and  renders  the  policy  valid  and 
operative.    Id, 

11.  Cohditzon  Pbbcbdbnt. — Copt  of  Wbirbn  Pobtion  of  Othbb  Policibs 
to  bb  Givbn  bt  Assubbd^  with  NonoB  of  Loss^  CoNsimnrBs  Con- 
DRiov  Pbbcbdbnt  in  Fibb  Insubanob  Pouct,  without  the  perf onn- 
aaoe  of  which,  if  not  waived  by  the  company,  no  reoovery  can  be  had 
en  the  policy,  where  it  provides  that  in  case  of  loss  the  assured  ahaU 
give  immediate  notice,  and  as  soon  as  possible  render  under  oath  a 
particular  account  of  such  loss,  "stating  whether  any  and  what  other 
insurance  has  been  made  on  the  said  property,  giving  copies  of  the  writ- 
ten portions  of  all  policies  thereon."     Blaheley  v.  Phanix  Ins,  Co.,  388u 

U.  CoNDmoN  Precedent  in  Fibb  Insubanob  Poliot  Rbquiking  Copt  of 
Wbitten  Portions  or  Othbr  Policies  to  bb  Given  bt  AssxmBD 
wrru  NoTioB  of  Loss  is  not  Complied  wrm  so  as  to  render  the  com- 
pany liable,  where  the  assured  made  an  affidavit  of  loss»  stating  that 
"there  were  three  hundred  dollars  additional  insurance  made  on  the 
property,  viz. :  a  policy  believed  to  be  dated  January  27,  1863;  and  num- 
l»ered  G736,  in  the  Mechanics'  Mutual  of  Milwaukee,  Wisoonsiny  en  the 
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bnildiog  ";  and  that  tiM  a«iired  wu  unable  to  fnnush  a  wiiitou  cagf 
thereof  beoanae  the  polioy  had  been  mialaid  and  the  company  had  b» 
reoord  of  the  written  part  of  it.  I<L 
IS.  AamoHKBHT  bt  Wm  ow  Poucr  of  iHguxAXOB  oir  Lm  or  hbb  Hus- 
band, which  was  made  payable  to  her  for  her  aole  nee,  and  in  eaae  ef 
her  death  before  hii^  to  be  paid  to  her  children,  givea  to  the  awijgnfmr  no 
Talid  claim  to  the  fond,  where  hia  awignor  died  before  her  hnaband. 
Bat  where  the  awignwe  paid  an  annoal  premium  on  the  poliqjr  after  th» 
adgnment»  he  is  equitably  entitled  to  a  repayment  thereof  from  tho 
fnnd.    Cotmedicui  MutmEi  Life  Im.  Co,  r.  Bunrmghs,  726. 

INTEREST. 

brasssar  Patabu  Ahhuaixt  Bbabs  Sihplb  iKmnr  wmom  Tm  tr 
Falls  Dub  nntil  paid;  and  paymentB  are  to  be  applied*  fixate  in  laiiafai^ 
tion  of  the  interest  due  upon  interest;  secondly,  in  payment  of  intai^ 
est  due  on  the  principal;  and  thirdly,  in  payment  of  the  piincipaL  Bat 
in  no  case  can  any  part  of  the  interestupoa  interest  bo  made  to  bear 
intarsst.    AnbeUlT,  Caiwertef  115. 

See  JuDOMXNTB,  18. 

JUDGMENTS. 

1.  Bbtbt  ufon  Tbial  DooKBr  ow  Wobd  '*  Jmw^,"  Masb  or  Qm  Oonr 
in  aoccrdanoo  with  its  regular  rules  and  praotioe^  ia  an  entry  d  a  regolar 
Judgment,  and  cannot  be  Taoated  at  a  suboequont  term  of  the  court. 
The  facts  connected  with  the  making  of  such  entry  are  to  be  found  by 
the  court  below,  whose  finding  thereupon  cannot  be  reviewed  by  tho 
supreme  court.    Da&ii  ▼.  Shamr^  92. 

ti  Rhtbt  of  JuDOiCBNT  18  Mbbblt  Mbmobxal  OF  What  Jumuibbt  was;  but 
the  judgment  itself  is  not  what  may  be  entered,  but  is  what  is  oonsidered 
and  deliTored  by  the  court    Id. 

8.  FdwBB  OF  Clbbk  to  Ektbb  Ddault  wimouT  Qbdbb  of  Coubt  is  do* 
rired  from  the  statute,  and  the  ezistsnoe  of  all  the  facts  wliioh  the  law 
requires  to  anthoriae  the  entry  must  therefore  appear.  FrotidrnM  Teel 
Co,  ▼.  Prader,  698. 

4.  Dbfault  akd  Judombbt  mat  bb  Entbbbd  bt  Clkbk,  where  the  defend- 
ant fails  to  answer  within  the  time  allowed  therefor,  after  the  earring  of  a. 
bill  of  particulars,  notwithstanding  the  bill  doeo  not  contain  the  itsna 
of  aooonnt.    Id, 

8.  BxTFRT  18  NOT  JuDOMXNT,  whoro  it  is,  "Judgment  given  by  deCsnlt  Ij 
order  of  the  court."    Hoehne  v.  Trugiilo,  703. 

8.   SUPREMB  GOUBT  WILL  EHTXBTAIN  WrTT  OF  BbBOR  TO  BSTSBSB  JUDQMXIIT^ 

although  the  record  of  such  judgment  is  defectiTe,  where  tiie  oourt  beknr 
has  treated  the  judgment  as  final  by  awarding  execution  upon  it.    Id, 

7.  JUDOMBNT  ICAT  BB  EbBOMBODS  IN  FOBM  OB  SUBBXAVO^  OS  WOll  BO  in  til* 

proceedings  preliminary  to  it.    Id, 
8.  Bulb  that  Rbjbotb  Fractions  of  Dat  in  Entbt  of  JusoKEMTi  an» 
LiKB  LiBNS  is  firmly  established,  and  is  not  to  yield  unless  to  the  osr> 
tain  demands  of  justice.    Aoyer's  Alote,  128. 

8.  LiBN  OF  JUOOMBNT,   IN  AbSKNCB  OF  PrOOF  OF  AOTUAL  TdEB  OF  EnTRT^ 

begms  with  day  of  entry,  and  antedatea  an  assignment  by  the  Judgmont 
debtor  for  the  benefit  of  creditors  executed  and  delivered  the  same  day 
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at  aa  iMfW  prorad;  and  in  this  reapact»  thara  it  no  distinction  betwaan 
JndgmantsbjoonfaaBUHiandthoaaaotaallypranoiinoedbythecoarta.  Id. 

1€l  Fbaud  will  Vitiati  Judomutib  asd  Procbxddios  Basbd  oh  Them;  but 
no  Jndgmant  or  prooaading  will  bo  sat  asida  maraly  upon  snnniaa  or  vob* 
picion  of  frandy  nor  for  mera  technioal  frand,  bat  only  for  actnal  and 
poeitiva  frand  in  fact,  astablishad  by  eridanoa  which  natoially  and  raa- 
aonaUy  tends  to  that  oondosion.    OiddmffB  r.  SteelBf  386. 

11.  JuDOMBST  SHOULD  KOT  BS  Madb  Patablb  IN  GoLD  OonT,  nnlcss  it  was 
specifically  contracted  for;  and  there  is  no  snch  contrafOt  in  the  bond  of 
an  infant'a  goardian,  where  the  obligation  is  to  ''pay  the  sum  of  four 
thousand  dollars  lawful  money  of  the  United  States."   Foot  ▼.  Minor,  666. 

ISL  PATMBirr  OF  Judoiodit  will  hot  bb  Pbbbvmbd  iBOM  Lapsb  of  Tdck 
lets  than  twenty  years,  nnleas  other  circumstancea  are  prorad  which» 
assoriated  with  the  lapaa  of  time,  aid  the  praaomption  of  payment^  pro 
dndng  actnal  belief  thereof.     Wherry  ▼.  McOammon,  240. 

ISL  Whbrb  JimoiiBMT  Cbbditor  Asbions  Judombnt,  and  JuDamirr 
Dbbtob  WRHOinr  KoncB  of  Assiohicbnt  afterwards  paya  the  amooni 
thereof  Tolnntarily  to  the  aheriir  npon  being  aenred  with  garnishee  pro- 
cess, the  rights  of  the  asaignee  are  not  affected,  and  he  may  still  enforce 

*       ihe  judgment.    Brown  ▼.  Ayreo,  665. 

14.  Pebson  Voluhtarilt  Patino  Dbbt  of  Ahotbxb  uvwt  8bb  that  All 
CoNDinoiis  of  section  240  of  the  practice  act  are  fulfilled.  Tbere  must 
be  a  Judgment  and  an  executian  against  property,  and  the  person  m^Hn^ 
the  pajrment  must  be  indebted  at  the  instant  to  him  against  whom  the* 
execution  runs,  and  therefore  he  is  bound  to  know  of  an  assignment  of 
his  indebtedness.    JdL 

18.  JUDQMBNT  AMD    EXBOUTIOH  THBBBON  MAT  BB  EXTIHOUIgHBD  AND  SaT^ 

nviBD  by  payment  in  confederate  treasury  notes,  and  the  defendant* 
caanot  be  compelled  to  repay  the  amount.    Henly  ▼.  /WmtiM,  296. 

16L  JUDQMBMT  UrON  NOTB  A9D  MOBTOAOB,  UHLBSB  ImPBAORBD  FOR  FrAUD. 

n  Abbolotblt  Coholusivb  upon  the  partiea  to  it  that  there  waa  a  valid* 
note  and  mortgage  constituting  the  foundfttion  of  the  judgment.  Heaik 
▼.  FraeUeUm,  406. 
.X7.  JuDQMBzrr  uroir  Kotb  ahd  Mobioaob  n  OoHOLUsiyB  that  tbbbb  was- 
Ko  Usury,  and  it  cannot  be  orerhanled  in  any  collateral  prooeeding  t» 
determine  that  question.    Id. 

18b  JUDQMBHT  DXFBNDANT  IS  ESTDFPBD  FBOM  AlLBODTO  THAT  UsURIOXm  In- 

TBRBST  WAS  Includbd  IN  JirDOMBHT,  whore  he  brings  a  subsequent  suit 
to  reoorer  treble  the  amount  of  such  interest.    Id. 

19.  JUDOMBXT    OF  CoURT  OF   COKPBTBHT   JURISDICTION  18  VaLID  Until  set 

aside  by  a  direct  prooeeding  for  that  purpoae.    It  cannot  be  collaterally 

attacked  on  account  of  any  irregularity  in  its  procurement.    Shrine  v. 

SimtnonBt  771. 
flOl  Onb  Judombht  mat  bb  8bt  off  aoaihst  Ahothxrs  the  larger  one  will 

be  dischaiged  pro  tatUo  by  the  smaller.    Id. 
SI.  0BORXB  WILL  NOT  BB  Rbvbbsbd  for  error  which  may  be  corrected  la 

the  subsequent  progress  of  the  cause.    Penn'o  Adm'r  r.  Spmeerp  276. 

8se  AxTORNBT  AND  CuBMT,  6;  EsTATBs  OF  Dbcbdbnti^  %  4^  19;  MOBT- 

QAOB8»  4;   SURBTTSHIF,  I. 

JUDICIAL  8ALBS. 
See  Estates  of  Dbcbobntb. 
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JUDICIAL  NonaL 

See  EyxBKiro^  8. 

JUDICIAL  SALES. 
See  EzxcoTOBs  and  Adundtraiom^  XL 

JUBISDXCnOK. 

la  Qinsnosrs  of  Jubbdiction,  PAxnas  on  Rsoobd  DBnumn  Urn 

tion  which  is  not  effected  hj  the  faet»  thoagfa  brought  npoa  the  reooid 
by  the  pleadinga,  that  the  respondent  is  a  mere  nominal  perty,  And  theft 
the  party  haying  the  reel  interest  is  beyond  the  joziadictiaii  of  the  ooact^ 
Therefore,  in  a  snit  to  compel  the  oonyeyinoe  of  certain  real  estate 
standing  in  the  name  of  the  respondent^  his  plea  to  the  jnrisdictico, 
that  he  wis,  and  was  known  by  the  petitioners  to  be,  only  the  agent  of 
the  British  government,  a  foreign  sovereignty  not  liable  to  snit,  that  he 
had  no  personal  interest  whatever  in  the  matter  of  the  suit,  and  that 
the  Biitiah  government  was  the  sole  party  to  be  affected  by  it,  is  bad  on 
denmirer.    Sharp't  I^fle  MamMfattmrmg  Ccmptmjf  v.  Roman,  728. 

See  Jusncn  or  thi  Piaci. 

JUSTICES  OF  THE  PEACE. 

1.  JmnicB  ov  Pkaob  Losis  Jueibdioiion  otke  CAun  wbebb  Hb  AnMNnun 
It  Oni  Wbek  wiUumt  specifying  the  honr  of  the  day  cr  the  plaeo  to 
which  it  is  adjourned.    OramdaU  v.  ^ooon,  451. 

%  JuDOMXNT  Bjendbbbi  bt  Jubtiob  ov  Pbacb  afxbb  Hi  has  Lon  Jvta^ 

DICTION  OF  Caubb  d  Void.    Id, 
X  Void  Judgmbmt  of  Justiob  of  Pbacb  icat  bb  Rbvbbsbd  bt  Cbbudbabl 

Id. 
4»  OoLXBonoH  OF  Void  Judgmbht  of  Jcricb  of  Pbacb  OAmor  bi 

stbainbd  bt  Injunction,  for  there  is  a  pUin,  adeqnate  remedy  bj 

mon-law  ceiUmwi  to  reverse  it.    Id, 
i,  Jmncn  of  Pbacb  havb  Powbb  to  Isrtb  Wbrb  of  AirAnmnnw 

section  4121  of  the  Tennessee  oode^  retomable  to  the  eiioait  ooart^  lor 

amoonti  beyond  their  JniisdietioB.    QalbraUk  t,  Metkuiemdp  281. 

LANDLOBD  AND  TENANT. 

1.  No  RiOBT  OF  EnTBT  RbMAINS  in  LiSSBB  of  PBBMIBBS  AITBB  EznBATTQB 

OF  Tbbx,  where  he  sublets  the  leased  premises  for  the  entire  term  of 
his  lease.  The  right  is  in  him  who  holds  the  reversion.  Bltanenberg  v. 
Myrtt,  560. 

2.  Tbnanct  bt  Imflioation,  Subjbct  to  Ootbnantb  and  CoNDmoNB  ci  the 

original  lease,  will  arise  where  the  lessee  holds  over  and  the  landlord  re- 
I  ceives  rent  after  the  expiration  of  term.    Id, 

3.  Tenanot  bt  Ikplication  dobs  not  Abisb  whxbb  the  lessor  and  lessee 
I  have  made  an  agreement,  in  any  respect,  concerning  a  new  or  forther 

tenancy.     Id, 

4.  New  Tbnanot  bt  Impijoation  dois  not  Ajusb  in  Cabb  whxbb  Tbnant 
Tajcbs  Riceift  from  landlord  specifying  the  amoont  of  rent  paid  and 
length  of  the  term,  \o  commence  on  expiration  of  the  lease;  and  the 
new  term  will  be  for  the  time  specified  in  the  receipt    Id, 
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M.  IkKAVT  lOB  Qra  YiAB  OR  MoBB  Dom  vor,  BT  iMFUKunoVy  Bbookb 
TswART  for  anotiiar  yeuv  whera,  before  the  ezpintioii  of  his  tenn,  he 
procures  the  landlord's  receipt  for  one  month's  rent^  commimoing  at  the 
expiration  of  the  term.  The  new  tenancy  is  one  by  agreement,  for  one 
month  only.    Id, 

A  AoBBEMXHT  TO  Fasm  Lahd  ov  Shabbs  IB  CoHTBAor  OF  SKRyid^  and  not 
of  lease,  and  person  doing  the  farming  is  a  mere  cropper,  and  not  a 
tenant^  and  has  no  interest  in  the  land.     Adamt  ▼•  MeKermm,  183. 

7.  Lbsbb  of  Land  Don  not  Bboomx  Tenant  at  Will  of  PuscaiASBt  at 
sale  of  the  land  nnder  a  judgment  which  existed  prior  to  the  lease 
nntU  after  he  has  been  notified  of  the  porohaser's  election  to  dstsnnme 
the  tenancy,  and  he  is  therefore  entitlea  to  take  away  any  crop  which  hm 
■ay  hvfe  sown  before  snch  notice.    Id, 

LARCENY. 
Bee  Gbdidtal  Law,  16^  17* 

LBaAL  TENDER. 
See  Tbndkb,  2. 

LIBEL. 

!•  WoBM  HATnro  Oomax  ob  Aiaioiroin  Mbabiho  mat  bb  Allbbbd  abb 
Pbofbd  to  hatb  bbbn  Usbd  with  LfiTBNT  OF  Bbfamino,  and  to  httfe 
been  nnderstood  in  a  partioolar  defamatory  sense  by  those  to  whom  th^ 
were  published.    Maiynard  v.  FiT€man*9  Fund  Ina,  Odi»  672. 

S.  LiBSLOus  Meaning  of  Wobds  not  Aohonablb  feb  Sb  msr  bb  Aic 
LBOBD  TO  HATB  BEEN  UNDEB8T00D  by  thosc  to  whom  tbsy  wers  pob- 
liahedy  as  well  as  that  the  defendant  so  intended  aad  nadeiBtood  thMB 
to  meaoy  or  the  complaint  is  demurrable.    Id» 

Bee  OoBFOBATioNs,  96. 

LIOENSK 

1.  LioBBiB  n  AoTBOBinr  to  Do  Some  Aot  ob  SsBiBi  or  Aon  ov  Av* 
othbb's  Land^  withont  passing  any  estate  thereiB.    CMs  ▼•  Osrr,  4iX 

%  DOOIBIBB  THAT  LiaEN8B  BUBOUTED  IB  IbBETOOABLB  IB  CoBUHBD  TO  Li* 

OBBBn  under  which  no  interest  in  land  passes.    Id, 
%,  Pbbmanbht  Right  to  Flow  Anotheb's  Land  bt  BBBonoB  ahd  Maiv- 
TBNANOB  OF  MiLL-DAM  canuot  be  created  by  parol.    Id, 

4b  PABOL  LraBNSB  TO  Do  SOMBTHING  ON  LiOENSOR's  LaND  BBOOMn  iBBBfO^ 

CABLE  after  expenditure  of  money  on  land  on  the  faith  of  the  lioenss^ 
aad  when  the  parties  cannot  be  placed  in  Uatu  quo;  but  where  nothing 
has  been  done  further  than  to  pay  a  consideration,  there  is  nothing  im 
the  way  of  lestonng  the  parties  to  their  original  condition,  aad  theio* 
lore  of  rcTokiDg  the  lioense.    H^f  t.  Mcdndey  203. 

LEENS. 
Bee  brjUBonoN^  6}  Judqhbbti^  %  IL 

MALICK 

Mauob  in  ITS  Lboai.  Sense  Means  Wbonoful  Aor,  done  intentiooaQy, 
without  just  cause  or  excuse.    Maynard  r,  Fbtman'9  Fund  Ifu.  Co,,  67& 

Ree  COBFOBATiONi^  26L 
Am.  Pac  Vol.  XCI-«8 
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MANDAMUS. 

Mamdamub  wnx  kstcb  Issub  unless  thxbk  r^  f^^rr  Ovnani  or  Ora»> 
0IB8  m  Bono  haying  the  power,  and  whose  daty  it  i8»  io  do  th«  s/ofc  t» 
be  cominan^led  to  be  done.    State  v.  ^eimt;  474 

See  CoBroRATiONS,  3-6. 

MARBIAOE  AND  DIVOECB. 

L  Paoov  ov  Both  Rxfutaiioii  ak v  CSohabitatiov  abb  Suffjuuunr  BviDBinm 
npon  which  to  presume  marnage,  bat  proof  of  either  slone  is  not  snffi*^ 
oient.     CommomoeaUh  y.  Stump,  ld8. 

t.  RbPUTATIOH  OV  Ma&RIAOB  CiOKSISTB  or  EXPBBBBBD  OnHiQii  of  psnoDB  wh» 
know  the  parties,  and  not  of  the  statements  of  the  parties  thamselTes. 
Id. 

8.  Marrxaqb  is  not  Pbovbd  bt  Dbcslabatioh  of  Womax  that  It  wab 
AoBBBD  between  her  and  the  man  that  they  were  to  live  together  as 
hnsband  and  wife,  and  that  they  did  so  live  snd  oohafait  together  for 
thirty-one  years.    Id, 

4  Marriaob  is  Civil  Contbaot,  akd  sobs  not  Bbquirb  Particulab  Fobs 
or  SOLBMNIZATION,  but  it  mnst  be  eridenoed  by  words  In  praaenti^  uttered 
with  a  view  and  for  the  purpose  of  establishing  the  relation  of  hnsband 
and  wife,  snd  like  other  civil  oontractSy  should  be  proved  either  by  sig- 
nature ol  the  psrties  or  by  witnesses  who  were  present  when  it  waa 
made.    Id, 

5.  SoLBMNiZATiON  OF  Marriagb  Gbbbhont,  AND  Pabbaob  by  dosire  of  tho 

psrties  of  an  act  of  the  legislature  legitimating  the  children,  are  strong 
admissions  against  the  prior  marriage  of  the  parties.    Id, 

6.  Dbolaration  of  Husband,  Madb  in^Absbngb  of  Wife;  concerning  time 

of  marriage,  is  not  admissible  to  prove  that  fact.     Id. 

7.   DiVOBOB.  — GUABDIAN  OB  NkXT  FbIBND  OF  InSANB  WiFB  CANNOT  MaIN* 

TAIN  action  against  her  husbsnd  for  divorce.    The  right  to  sue  for  di» 
voroe  ii  strictly  personal  to  the  party  aggrieved,  and  it  is  at  the  volition 
of  that  psrty  whether  a  suit  shall  be  begun  and  prosecuted,  or  not* 
Warthp  V.  Worthy,  758. 

See  EviDKNCB,  15;  Husband  and  Wifb. 

MASTTER  AND  SERVANT. 

.  1.  Mastbb  is  Always  Liablb  to  Thibd  Pebsonb  fob  Nboubbhob  oh  Qh»> 
SION  OF  DuTT  on  part  of  his  servant,  while  acting  within  the  soope  ef 
his  employment.    ZuOxe  v.  Wing,  425. 

ti  Mazdc,  Qui  Facit  pbb  Alium  Facit  peb  8b,  is  Affuoablb  0Bx.t  ae 
between  the  master  or  principsl  and  third  persons.    Id, 

8.  Sbbvant  is  Dibbctlt  Liablb  to  his  Mastbb  fob  Ant  Dahaab  Ooqa- 
siONBD  bt  his  Nequobncb  or  misconduct,  whether  such  damage  be 
direct  to  the  property  of  the  master,  or  arise  from  the  compensation 
which  the  master  has  been  obliged  to  make  to  third  pers<ms  for  injuriee 
sustained  by  them.    Id. 

4  Afpudation  OF  Maxim  Respondeat  Superior,  to  Action  bt  Master 
against  his  Servant  for  Nroliqbnob,  would  be  an  utter  perversioik 
of  it,  and  destructive  of  all  liability  on  the  part  of  servants.    Id. 

I.  If  Two  or  More  Servants,  though  Acting  Inuependentlt  of  Eac» 
Other,  are  at  the  same  time  guilty  of  a  wrong  which  contributes  to  the 
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iiijiiry  of  the  nuMter,  all  or  either  of  them  are  liable  to  the  maeter  to  the 
fell  extent  of  the  injury,  the  aame  as  other  wrong-doera.  Id, 
C  Skrtant  is  Liabli  to  nia  Mastsb  vor  Injurhs  Caused  bt  his  Kiou* 
'OKNCB  to  the  master's  property,  although  the  negligence  of  another 
aenrant^  not  made  defendant  with  him,  concnned  in  producing  such 
injuries.    Id. 

MnJTAKT  LAW. 

I.  Soldub  is  Bouitd  to  Obkt  All  Lawfctl  Obdkbs  ov  Suteeiobs^  and  may 
justify  his  acts  thereunder;  hut  an  order  not  warranted  by  the  laws  of 
war,  and  clearly  illegal  to  a  man  of  ordinary  sense  and  understanding, 
affords  no  protection  for  a  crime  committed  under  it.    ^gg9  t.  8taU^  272. 

%  Soldixb  mat  Jxtotot  Act  tt^dbb  Order  of  Sufkriqr  which  does  not 
expressly  and  dearly  show  its  illegality  on  its  lace.    Id, 

See  Bouimzs;  War. 

MIKES  AND  MINING. 

RxcBT  TO  Mcrs  on  Pubuo  Lakds  must  bs  ExxRdSRD  nr  SuoR  MiirnB 
as  not  to  damage  the  prior  right  of  a  person  to  inhabit  and  onltiTate 
other  public  lands  below.    Levarcm  r.  MWer,  692. 

MORTGAGES. 

1.   MORTOAaBS  SlONKD  BT  TrUSTXBS  IvDIVIDUALLT,  AVD  NOT  BT  CORrORA- 

TiON  by  its  trustees,  are  not  the  legal  mortgages  of  the  corporation, 
but  they  may  nevertheless  in  certain  cases  be  enforced  in  equity  and 
without  reformation.    Lo/m  ▼.  Water  and  Mining  Co.,  602. 

IL  MoRTOAOB  Madb  BT  AoxNT  WILL  BB  Emvobcxd  IN  Equitt,  and  without 
reformation,  against  the  principal  and  subsequent  lien  creditors,  and  also 
against  purchasers  with  notice,  though  the  mortgage  be  inoperatiTe  at 
law  for  want  of  a  formal  execution  in  the  name  of  the  principal,  if  the 
agent  had  authority  to  execute  the  instrument;  and  his  failure  to  do  so 
in  the  name  of  his  principal  was  the  result  of  accident  or  mistake.    Id, 

%,  OoNTRAor  voR  MoRTOAOB  NBXD  NOT  BB  UNDBR  Sbal;  and  when  made 
through  an  attorney,  his  authority  need  not  be  eTidenoed  by  a  sealed 
instrument,  nor  is  it  indispensable  that  it  be  executed  in  the  name  of  the 
principaL    Id, 

4i  Purchaser  under  Judgment  of  Lot  of  Land  which  has  been  indnded 
with  other  land  in  an  antecedent  mortgage  acquires  the  title  as  against 
a  purchaser  at  a  sale  of  the  whole  tract  under  the  mortgage,  where  the 
mortgagor  had  no  title  to  the  lot  at  the  time  of  the  execution  of  the 
mortgage,  but  acquired  the  title  subsequently,  and  before  the  entry  of 
the  judgment,  for  the  search  for  encumbrances  on  the  lot  would  com- 
mence with  the  oonreyance  to  the  mortgagor,  and  there  would  therefore 
be  no  notice  of  the  mortgage.    Colder  y.  Chapman,  163. 

ff.  Ciiattxl  Mortoaqe  Which  Authorizes  Mortoaqeb  at  any  time  before 
default,  if  he  deem  himself  insecure,  to  take  possession  and  sell,  gives  to 
the  mortgagor  the  right  of  possession  in  the  moan  time;  and  until  the 
mortgagee  exercises  his  right  to  take  possession,  the  possession  is  in  the 
mortjgagor,  and  his  interest  is  subject  to  attachment.  But  if  the  mort- 
gagee before  judgment  in  the  attachment  suit  goes  into  possession,  the 
mortgagor's  interest  terminates,  and  cannot  be  sold  under  execution  in 
the  attachment  suit.    HaU  r.  Sampmm,  66. 

Bee  Executors  and  Administrators,  14;  Homesteads;  Judgments,  16, 17} 

Vendor  and  Vendee. 


886  Ihbkx. 

NAYIGABLB  BIVEB& 

9nMAM  n  voT  Hatioablx  or  ScrBjicr  to  Publio  Riobt  or  Wat  «UA 
is  not  eB!gM.e  of  being  naed  for  the  passage  of  boais^  or  of  fl^rrtiwg  late 
or  logs^  ezoept  when  swelled  by  freeheta.    Morgam  ▼.  King,  68. 

See  RiPASiAH  Biobt8»  1. 
NBGLIGENCB. 

1.  PROXMATB  AVD  NOT   RuCOIX  OaUBI  OW  InJUBT  18  RbOABXISII.       rBCi« 

wcmna  etc.  R.  R,  Co,  v,  CheneuM,  168. 

ti  CoMPLAnfT  IN  Action  fob  NBOLiaxKcx  is  Suffiulint  where  it  alleges  tiwl 
the  injury  complained  of  happened  through  the  negligence  of  the  defond- 
ant,  withont  also  alleging  that  the  plaintiff  was  free  from  nsgllgenoe  oa 
his  part    PoUer  ▼.  Chieago  and  Northwetiem  R  R,  Co.,  444. 

8.  AmfiaaioNB.  —  Lettxb  fbom  Assistant  Supbbintkhbbnt  to  BcAxnm 
AoBNT  OF  Railboad  Compant,  DfSMTBsrwQ  Hix  FBox  Emfiat  ba> 
cause  of  negligence  in  loading  cattle  on  a  car,  is  not  binding  on  tbo 
oompany  as  an  admission  of  negligence,  in  an  action  against  tbem  lor 
injury  to  each  cattle.    BeUt  v.  Farmen*  Loan  etc  Co.,  460. 

L,  UsB  OF  Ant  Obdinabt  Fuel  in  Looomotivbs  is  legal,  but  the  latest  iaik» 
provements  in  its  management  in  practical  nse  must  be  ap^ied.  LaA^ 
wamia  He.  R,  R.  Co,  r.  Doak,  166. 

i,  Whxbx  Buildino  nsab  Railroad  was  I>i9cotibed  to  bx  on  Fxbb  as  • 
train  drawn  by  an  engine  withont  a  spark-catcher  was  passing,  the  ^ea- 
tion  of  negligence  on  the  part  of  the  railroad  company  is  properly  anb> 
mitted  to  the  jury,  though  there  was  no  direct  evidence  tiiat  the  buildxqg 
was  fired  by  sparks  from  the  engine.    Id. 

4  RATUbOAD  CoKPANT  Nbqliobntly  Sbttino  Fibr  TO  WooD  Sn  its  own  ahod^ 
by  tiie  spreading  of  which  fire  a  dwelling-honse  at  a  distance  of  180  leoi 
from  the  shed  is  consumed,  is  not  liable  for  the  loss  of  the  dwelling-hoosa^ 
for  the  negligent  act  of  the  company  is  not  the  proximate  oanse  of  tbo 
loaa.    RgainY.NewTcfiCaitraiR.R.Co.,Zllk 

7.  OoouPANT  OF  Ufpsb  Stobt  of  Buildino  is  Liablb  fob  Daxaob  cansed 

to  ooonpant  of  lower  story  from  a  stop-oock  being  left  open  oa  the  upper 
floor,  which  flooded  with  water  the  flow  below.    ISUhn  ▼•  Pomer,  127. 

8.  Pbrson  Who  Combs  into  Stobb  bt  Pbbmisbion  of  Pbopribtob,  and  m 

permitted  to  use  the  water,  which  he  leares  running,  is  not  a.  tinspasiBf, 
and  the  proprietor  is  liable  for  damages  caused  from  a  flooding  of  a  store 
on  tiie  floor  below,  it  being  negligence  on  his  part  not  to  aee  to  tiw  oob- 
dition  of  the  stop-cock  before  closing  the  store.    M 

8.  OWNBB  OF  TOUNG  AND  SumSH   HOBSB  MAT  TaKB  It  ON  FbBBT-BOAI; 

and  is  not  guilty  of  concnrrent  negligenoe  in  so  doing  snoh  as  will  ralisfre 
Hm  ferry-men  of  liability,  if  he  use  proper  care  in  the  maaagemsnt  «f 
the  animal  while  on  the  boat    Clark  ▼•  £7iiioit  Ferrg  Co.,  88. 

See  Common  Cabbibb,  4;  Mastbb  and  Sebtant;  SmprxNo. 

NEGOTIABLE  mSTRUMENTS. 

1.  Onb  Who  Wbttis  his  Name  on  Back  of  Notb  at  Timb  It  is  Maui  is 
held  as  a  maker,  guarantor,  or  indorser,  according  to  the  nature  of  Urn 
transaction  and  the  understanding  of  the  parties  at  the  time.  Oood  t. 
MarUn,  706. 

1  Onb  Who  Wbitbs  his  Kamb  on  Back  of  Notb  at  Tdcb  It  is  Madi 
must  be  considered  as  a  joint  maker  of  the  notOb  if  he  doea  so  as  snretf 
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lor  Hm  maker  and  far  hit  aooommodatioii,  to  ghra  bim  crtdit  with  tha 
pi^ee^  or  if  lift  potieipatM  in  the  conndaratEoft  lor  iHdoli  tba  note  is 

X  To  Cbabob  On  Who  Wbirs  his  Nams  oh  Baok  of  Kon  as  Maksb» 

it  most  ■padilcally  appear  tliat  hia  name  waa  written  at  the  inception  of 
the  note,  before  it  waa  delivered  to  the  payee.    Id. 

4  Ohs  wBOflX  Kams  d  on  Back  or  Kon  is  Prima  Faois  Ihdobskb,  and  if 
the  plaintiff  woald  charge  him  as  a  maker,  the  burden  of  proof  is  npon 
him  to  show  that  the  party  to  be  charged  signed  the  note  at  the  time  it 
waa  made,  as  surety  for  the  maker  and  for  his  aocommod&tion,  or  tha| 
soch  party  participated  in  the  consideration  for  which  the  note  wa^ 
given.    Id, 

(L  Chni  Who  Wbttss  his  Nakx  on  Back  of  Noti,  whilb  nr  Makkr^s 
Hakini,  may  be  preenmed  to  have  done  so,  from  that  act  alone,  with 
Intent  to  serve  the  maker  by  becoming  snrety  for  him.    M 

i.  In  Connecticut,  Suit  at  Law  mat  bb  Maintainbd  ufon  Lost  Not^ 
and  where  proof  is  funished  that  the  defendant  cannot  afterwards  be 
compelled  to  pay  the  amount  again  to  a  bona^de  holder,  the  court  can 
render  judgment  for  the  amount^  and  require  the  plaintiff  to  give  the 
defendant  a  bond  of  indemnity.  Bridgtfcrd  v.  MammvUU  Mamtfactmrmg 
Cb.,  744. 

7*  Thikd  Pabtt  is  Fully  Bound  as  Svcubitt  who  indorses  a  note  in  blank 
at  the  time  it  is  executed.  But  if  such  indorsement  be  made  after  the 
execution  and  delivery  of  the  note,  it  is  in  effect  a  new  contract,  and  to 
be  valid  must  be  made  upon  a  sufficient  consideration.  KUiian  v.  Atldey^ 
619. 

8L  InMSSKMKNT  BT  ThIBD  PaBTT  IN  BLANK  GlYXS  TO  PATKK    OR  InDORSRA 

Imflixd  Powxr  to  write  above  it  the  meet  absolute  terms  of  guaranty. 
Id. 

9.  HOLDKR  OF  KOTB  MUST  KXKRCISl  DUR  DiLIOKNCR,  DeFKNDINO  UPON  the 

eironmstanoee  of  the  particular  case,  in  making  demand  of  payment  at 
the  time  and  place  of  payment,  and  in  giving  notice  to  the  indorser  of 
non-payment|  in  order  to  fix  an  unqualified  liability  upon  liim.  Peten 
V.  JJoUe,  629. 

Kl  Faxlurr  to  Prrsbnt  Kotr  for  Patmbnt  is  Exousrd  by  Ezistrncr  of 
War,  and  military  ooonpation  of  the  country  where  the  parties  live  and 
the  note  is  payable,  whereby  there  is  "  a  virtual  interruption  and  ob- 
struction of  the  ordinary  regulations  of  trade,"  hindering  a  present- 
ment; and  so  where,  after  due  search  and  inquiry,  the  maker  cannot  be 
found.    Id, 

!!•  Whrn  Samr  Oausis  Which  Prxvxnt  Holdbr  of  Kotr  from  Prrsbnt* 
XNO  It  for  payment  also  exist  to  prevent  his  giving  notioe  of  non- 
payment to  the  indorser,  he  is  excused  for  a  failure  to  do  either.    Id, 

18.  Duty  of  Holdkr  of  Notx  to  Makr  Prbsbntment  with  all  due  diligence 
immediately  arises  when  the  causes  which  excuse  presentment,  demand, 
and  notice  cease  to  exist;  and  if  he  fails  to  do  so»  and  on  non-payment 
to  give  notioe,  the  indorser  is  discharged.    Id, 

18.  Whsfhrr  Ciroumstancbs  Excusiko  Presintmxnt  of  Kotr  for  Pay- 
MRNT  BziBTRD^  and  when  they  ceased  to  exist,  are  questions  of  fact  to 
be  ascertained  from  the  evidence  by  the  jury.    Idm 

I4i  Thibd  Party  Who  Indorsbs  in  Blank  WBimro  Oblioatory  «t  the 
time  of  its  execution  may  be  sued  as  maker  jointly  with  the  payee  as  as* 
sigBor.    KUlkm  v.  AMe^^  619L 
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IS.  Koi%  CoNsiDBEATioii  or  Which  is  OoNffiDKEAra  Tkiasubt  Nom^  ii 
illegal  and  Toid,  and  the  coaria  will  not  lend  their  aid  to  enfocoe  ite 
eollectioiL    PoUb  t.  Gray,  294. 

10.  NoTB  n  Wholly  Void  it  Pabt  of  its  Cohbidkeaxioh  ib  TiatoaLi  and 
that  part  is  so  ooimeotod  with  the  le^gal  ooDflideratioQ  tiiat  the  two  can- 
not be  separated.     Id. 

17.  Pbotbst  of  Notb  is  Evidxnob  uhbeb  Plba  of  RON  AasuMFSR  and  lasns^ 
and  the  notaxy's  oertificate  that  he  mailed  notice  to  the  indoraer  is  evi- 
dence prima/ade  of  the  facts  stated.    Peien  ▼.  HMa,  529. 

18.  KonCK  OF  PROTBST  MAT  SI  I>ntSOTXI>  TO  PlACX  SfICOIXD  BT  iNIKIBnB 

as  his  place  of  residence  in  oonjniiction  with  his  indarsement,  and  it  is 
for  him  to  show  that  he  did  not  reside  there,  or  that  was  not  his  post- 
office.  Id. 
19.  UvDSB  Gbkbbal  Issux  to  Pl^  of  NOV  Assumpsit,  Proof  of  Dbmanh 
AND  KoncB  at  a  time  subseqaent  to  the  day  of  payment  may  be  made^ 
and  is  competent  to  sustain  the  allegation  that  **  search  and  inqniry  were 
made  "  on  the  day  of  payment,  and  the  parties  conld  not  be  f oond.  Tim 
real  question  is  one  of  "  doe  diligence,"  and  the  time  laid  in  the  dedara- 
tioB  in  such  ease  is  immateriaL    Id, 

See  WiTNX88i8»  4. 

NOnCB. 
See  Common  Oabxdebs,  7,  8;  Disds;  BMiBTBAnoH. 

OFFICB  AND  OFFICERa 

L  PKbsons  Elected  to  Office  Who  have  Failed  to  Qualdt,  or  to 
Assume  in  any  way  the  functions  of  the  office,  are  in  no  sense  either  offi- 
cers dejure  or  de/aeto,  and  cannot  by  mandamus  be  compelled  to  do  any 
act  pertaining  to  said  office.     State  v.  BeloU,  474. 

S.  Chairman  or  Supervisors  and  Town  Clerk  have  No  Power  to  Fiu 
Vaoancxss  in  said  board  of  supervisors,  where  there  is  more  than  coe 
vacancy,  under  the  statute.    Id, 

%i  Validitt  of  Official  Acts  of  Officer  db  Facto. — One  T.  was  eleeted 
clerk  of  the  county  court  of  Fayette  County  in  1862;  took  the  oath  to 
support  the  constitution  of  the  state  of  Tennessee  and  the  Confederate 
States,  and  the  oath  of  office,  and  discharged  all  the  duties  pertaining 
to  the  office  until  October,  1865:  Held,  that  if  not  an  officer  de  Jure  he 
was  one  de  /aelOf  and  his  official  acts  were  valid  and  binding  as  to  the 
pnblio  and  third  persons,  and  that  a  tippling  license  issued  by  him  in 
proper  form  and  according  to  law  was  good  and  valid.  Ward  v.  SUUtf 
270. 

L  Am  OF  Clerk  of  Court  zn  Indobsino  Writ  "Filed"  after  hd  Term 
ov  Office  had  Expired  is  Valid.  The  derk  was  an  officer  de/aeto^ 
and  his  official  acts,  so  far  as  they  oonoenied  the  rights  of  third  peisoos 
and  the  public,  were  as  effectual  and  valid  as  if  performed  by  aa  offiost 
d§Jur€.   €kdbraUkr.McFarkmd,2Sl. 

See  Maxdamusl 

PARENT  AND  CHILD. 
See  Axiounnr  and  Cuket,  S;  STAnm^  4 


PAKTiTliUI. 

1.  Omtm  Of  Dhbbi  nr  PixnnoH  iH  QiPBAn^  OmanmorToTmMsmnM 

Tttlm  ov  Lands  from  the  deoadeni  to  liis  htm,  bat  merely  to  diride 
whftt  descends  to  tlie  hein.    Draker  r.  ABemtawm  WaierOo.,  ItSO, 

1.  i)iCRKi  nr  Pabtitiok  doxb  not  Ofebats  upon  Crspitobs  or  DsuEUun; 
for  they  are  not  parties  to  the  proseeding,  bat  only  apon  the  heirs.    /dL 

%  DiCBKB  IN  pASTxnoN  AwwECTs  Mkbklt  Riohtb  OV  Pabvxb  io  PBOon»> 
INO,  and  establishes  no  more  than  that  he  to  whom  the  land  has  been 
adjudged  shall  hold  it  in  severalty  as  against  his  co-heira.    Id, 

4.  JUBISDICTION  07  ORPHANS*  CoURT  OVEB  SntTLKMSNT  OV  DbOKDENT'B  Bi- 

TATB  is  not  to  be  ousted  or  diminished  by  partition  between  the  heirs.    Id. 
C  TiTLB  AoQinaxn  ttndkr  Ordkr  or  Sals  roR  pAnoDiT  or  DaanMnn^ 
Dim  will  prerail  over  that  of  an  heir  onder  a  decree  in  partiticn.    /dL 

PAYMENT. 

Am  Axoss  AJfJk  SUxniACTxoT;  Attornnt  anp  Ciaxti  QuAamAM  !■> 

Ward;  Judomentbi  11,  12-lft. 

PEDIGBBB. 
See  BviDRNos,  14. 

PLEADmO  AND  PRACTICE. 

1.  Right  ov  Survivor  to  Sub  Alonx,  withoat  joining  the  Aepteaantatlfe  el 
the  deceased,  is  not  limited  to  cases  of  partnership.  SmUh  t.  Saloimm, 
711. 

t.  DmcANDS  AooRUiNO  TO  PiiAiNTnrr  in  his  Own  Riobt  mat  br  Joinxd 
with  demands  accrning  to  him  as  survivor.    Id, 

8.  Privitt  most  Exm  bntwxrn  Act  or  Wrono-soxr  and  Injury  Cknf« 
PLAINED  or,  in  order  to  lay  the  foandation  for  a  recovery.  McNary  t. 
Chamberlain^  732. 

4.  Where  Pleadings  were  under  Old  Chancery  Praotice,  in  an  action 
in  equity  brought  before  the  code  went  into  effect,  they  were  given  the 
same  constructioD,  force,  and  effect  that  they  would  have  had  under 
that  practice,  although  the  cause  was  not  tried  until  after  the  code  took 
efieet.    Elif  y.  WUeooi,  ^Sd. 

i.  Under  Old  Chancery  Practice,  Repuoation  to  Plea  Admitted  m 
SumciENOY,  and  though  the  plea  was  bad,  the  bill  had  to  be  dismissei^ 
as  a  matter  of  course,  en  proof  of  the  facts  stated  in  the  plea.    Id* 

i.  Wisconsin  Code  has  Changed  Forms  or  Actions,  but  not  thxib 
Causes.    Oieaan  v.  Merrill,  428. 

7.  Provisions  or  Wisconsin  Code  rbspboxino  Amendments  or  Complaih« 
IN  Case  or  Variance  do  not  apply  where  the  complaint  states  no  caoaa 
of  aotion  as  here.    Dixon,  C.  J.,  dissenting.    K v.  ff ,  397. 

i.  Wisconsin  Coubt  Holds  that  Substantial  DETBcn  nr  Plbadings  mat 
be  Taken  Adyantage  or  on  Appeal  without  a  bill  of  ezception^ 
though  the  question  of  their  snffioienoy  has  never  been  raised  in  the 
lower  court;  and  refuses  to  follow  the  New  York  rule  holding  that  ques- 
tions, whether  of  fact  or  law,  can  only  be  reviewed  or  raised  in  the  ap> 
pellate  oourt  where  they  have  first  been  raised  in  the  oourt  below,  and 
eocoeptions  have  been  taken  to  the  ruling  of  the  ooort.    Id, 

•»  Judgment  bqe  PLAnmrr  should  be  Reyxbsid  where  OompiiAitit  ixns 
NOV  State  Cause  or  AonoN,  even  tiumgh  the  objeetion  was  not  taks» 
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In  ibft  Mori  bdoir,  and  a  mnm  cif  Mlioft  mm  diown  hy  tlie 
•dmitltd  wil^eot  cxoaptm.  Bizon,  a  J.,  iliwieiitfng  A 
rnU  prevails  in  Naw  Yotk.    /dL 

10.  AyBSMmT  n  OoiiPi.Anrr  nr  FosBaLOBUWi  Suzr,  that  Mokiqaos  w:a» 
KiJH)UTH>  BT  DDunuvr  (Unia  allgging  in  efieet  tttat  it  is  » legal  moii* 
gage),  may  be  atraok  oat  as  cnipliisage  if  the  complaint  abo  sets  oat  a- 
oopy  of  the  instnunent^  whieh  from  its  face  does  not  i^pear  to  be  a  l^gal 
aa  distingnished  from  an  eqnitaUe  mortgage.  Lowe  t.  Water  and  Mkm^ 
Ob.,  602. 

IL  WKMBBCtoKPLaiaT  Sen  ovriHTEBMaCtaiTRiorSuKDoVy  and  also  €on« 
tains  an  allegatioQ  which  plaoes  a  false  oonstraotion  upon  the  oontrael^ 
andi  repugnant  allegation  may  be  rejected  as  soiplnsage.    /d. 

VL  Whkhb  CoMPLAnnp  Dnci^oiiM  All  Facib  JSbbxstial  to  Equitablm  Mokt- 
OAOX,  thoagh  it  alleges  at  the  same  time  that  the  mortgage  waa  made  by 
defendant,  and  the  mortgage  appears  in  fact  to  be  an  equitaUe  mortgage^ 
the  plaintiff  is  entitled  to  have  it  enforced  as  sach.    Id, 

18b  Whbrb  Starmxht  on  Monoir  tor  New  Trial  dois  not  SfiuiiT  the 
particnlara  in  which  the  evidence  is  insnfficient^  facts  adndtted  in  tho 
pleadings,  as  well  as  those  foond,  will  be  assamed  by  the  appeUato 
coort.    /d. 

14.  Allboation  or  Duty,  without  Statino  Faoib  which  raise  the  dnty,  is 
insnfficient,  and  if  the  facts  stated  do  not  raise  the  duty  alleged^  tlie 
aUegation  of  dnty  is  immateriaL     Htwimm  ▼•  Otff  of  If  em  Biaeen,  718. 

1&  Uhdui  Pratxb  job  GBmoLAL  RELODr,  only  Bbldet  OoNaisrorr  wixb 
Oabb  made  in  the  bill  can  be  granted.  Penmcola  amd  Oeorgia  B.  H,  Co, 
▼.  SpraU,  747. 

Id.  BxLinr  Obabtbd  undbb  Obtbbal  Pbatxb  mrarr  bb  Consibtbeit  wnn 
Casb  made  by  the  bi]]»  and  not  incomristant  with  the  relief  specifically 
prayed  for.    Id 

17.  PLADrmrv  oabnot  Makb  oot  Oaubb  ov  Aoerxb  bt  Pboov  where  he  fula 
to  make  it  oat  in  his  complaint.    Heath  ▼.  Fmddetonf  406i 

18l  Byxdbbcb  or  Fact  EaaKNTUL  to  Support  or  AcnoH  n  iMAsaaaBEBi^ 
nnless  it  be  aTcrred  in  the  complaint.  Jf oyiiani  t.  FirematCe  Fmmd  /ml 
Ca,  672. 

19.  Dbkubbbb  to  Wbdlb  DBOLARATioir  xuBT  BB  Otbbrulbd  if  there  be  one 
good  coant,  whether  the  demorrer  be  general  or  spedaL     Snuth  t.  Sol' 

0911011,  711. 

SOl  Dbmurrer  to  Bvidbkob  Adiots  Btbbt  Fact  whicn  may  be  fairly  in- 
f erred  tnum  it,  as  well  as  all  facts  directly  proved  by  it.  Bat  only  soi^ 
inferences  can  be  drawn  by  the  coort  as  the  jory  might  fairfy  and  rea- 
sonably have  inferred  from  sach  eyidence  if  they  had  beenallowed  to  peas 
npon  it.     Union  BteomMp  Co.  t.  NMnghamM^  S78* 

SI.  MoTiov  TO  Ajibhi>  attbr  Dbtbndabt'b  MonoK  roR  Kobbuit  doea  not 
come  too  late.  A  motion  to  amend  is  always  in  time  when  it  immedi- 
ately follows  the  objection  to  the  soflciency  of  the  con^laint  or  an- 
swer.    Valayda  ▼.  CoiicA,  589. 

tS.  pLBADnroa  m  Causb  abb  bob  Cobsxdbbatiob  q-w  "BAxnn  abi>  Ooubi; 
and  not  for  the  jory.  It  is  therefore  not  good  practice  to  allow  the  jory 
to  take  the  declaration  to  their  room  y^beax  they  retire  to  consider  Uieir 
Tcrdict.    Good  y.  Martin,  708. 

IlL  It  IS  Duty  or  Coubt  ib  Abswbbxho  Poxbt  ao  to  FBanafT  QoAunxBa 
Facib  that  th^y  may  hare  their  dna  weight  with  the  Jniy.  EUUm  ▼. 
Power,  127. 
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%L  Axnavm  ok  Wasit  or  PntgncvnT  in  IvszBtrcnosi  !■  aot  grooiid 
for  reversal,  onlefls  it  appears  that  the  jnzy  were  misled  therel^.  LaAth 
wanna  etc  H.  H.  ▼.  Cheneweth,  168. 

15.  Instruction  is  Propxblt  Reittsid  Which  dod  vot  Ikcluimi  all  of  the 
facts  material  to  be  considered  in  determining  the  issne  presented  by  it, 
if  the  effect  of  giving  it  would  be  to  exclude  from  the  consideration  of 
the  jury  the  material  facts  not  referred  to  in  it.  ComeUug  v.  Burford^ 
809. 

M.  IK8TKUOTI0N8.  — Conrt  is  not  bound  to  give  in  charge  a  general  proposi- 
tion, although  it  be  the  law,  unless  it  be  applicable  to  the  facts  of  the 
case.  If  such  a  charge  is  requested,  the  court  may  refuse  it  entirely,  or 
may  modify  it  and  make  it  applicable.  SotUhem  BxpruB  Co,  v.  Newftjf^ 
783. 

S7.  JuiXllfXNT  WILL  HOT  BB  RbVKBSXD  FOB  iRRBOULABTnr  IN  PBOCXBDINa^ 

when  such  Judgment  is  substantially  the  same  as  it  would  have  been 
had  the  proceedings  been  regular.     WUson  v.  BrownleCf  523. 

&  Ebbombous  Exclusion  or  Admission  ov  Evidbkc^  if  not  prejndunal^ 
is  not  ground  for  reversal .    KkUng  v.  Shaw,  645. 

S9.  Whbbb  Bill  ov  Excbptions  is  Defecittb,  if  Erbob  Complained  ob  Ar- 
PBABS  UPON  Faob  OF  Decrbb,  the  court  will  proceed  to  review  the  cass^ 
under  the  Alabama  statute.     Wataon  and  Wife  v.  Stone,  484. 

BQL  Where  Error  does  not  Appear  upon  Beoord  transmitted  to  the  appel- 
late courts  the  judgment  below  must  be  affirmed.     Davis  v.  Shaver,  92. 

Bl.  Writ  op  Error  at  common  law  lay  for  error  of  fact  or  for  error  of  law 
apparent  on  record.     Wheeler  v.  Winn,  186. 

12.  Bill  op  Exceptions  was  by  statute  of  13  Edw.  I.,  c  31,  provided  as 
means  by  which  to  make  manifest  errors  of  law  that  theretofore  could 
not  be  made  to  appear  of  record.    Id. 

13.  Bill  op  Exobptionb  must  bb  Tbndered  at  time  ruling  excepted  to  ia 
made,  or  it  is  waived.    Id, 

84.  Bill  op  Exceptions  to  Chabgb  ov  Coubt  to  Jubt  may  be  tendered  at 
any  time  before  jury  have  delivered  their  verdict  in  open  court.    Id. 

85.  Bt  Act  op  Febbuart  24^  1806,  Leoislatubb  op  Pennsylvania  provided 
as  a  method  additional  to  bill  of  exceptions  by  which  errors  of  law  could 
be  reviewed  on  writ  of  error  that  the  judge  who  makes  ruling  shall  re- 
duce the  same  to  writing,  with  his  reasons  therefor,  and  file  the  same  of 
record  in  the  case.    Id. 

86L  In  Chaboino  Jubt,  Answbbb  made  by  judge  to  points  submitted  by 
counsel  must  by  statute  of  Pennsylvania  be  reduced  to  writing,  and 
filed  and  made  part  of  the  record  of  the  case;  and  all  charges  given  to 
jury  must  at  request  be  filed  and  made  part  of  the  record,  and  any  error 
appearing  from  the  record  can  be  reviewed  on  writ  of  error  without  an 
assignment  of  errors.     Id. 

tj,  MxRB  Minute  or  Memorandum  op  Procexdino  is  not  Record.  Iloehne 
V.  Trugillo,  703. 

88.  Party  Deemino  Bill  op  Particulars  to  bb  Too  Gxnebal  should  ob- 
tain order  for  further  particulars.  He  cannot,  instead,  proceed  as  if  no 
bill  of  particulars  was  rendered.    Providenee  Tool  Co.  v.  Frader,  508. 

88.  AcnoN  OP  Covenant  is  AcnoN  "for  CoLLscnoK  of  Money,"  within 
the  act  known  as  the  *'  stay  law."    Barry  v.  Iseman,  262. 

10.  Appeal  will  bb  Dtsmtssep  on  Motion  Made  in  Time,  if  No  Copt  op 
Undbbtaxino  was  served  with  the  notice  of  appeal.  WhUe  v.  PoUey^ 
432. 
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41.  Monov  TO  Dmcm  Afpbal  oh  Gsouin)  tka>  No  Ooft  of  Uimi 
WAS  Skhtsd  with  notice  of  mfj^otl  oomat  too  Ute  after  »  canee  hM 
sabmitted,  eepeoially  where  «tlie  motioQ  pepen  do  not  show  any  proof  of 
ierrioe  of  notioe  of  tiie  motion  npon  the  oppoaite  party.    Id, 

flee  Comcoir  Gabkixbs;  Cumzmal  Law;  Equztt;  Nsouoihob;  VwaatUf 

SLi  Issaanmsrat  17-19;  Slahdir. 

PLEDGB. 

1.  HOLDIB  OF  OOXXATKBAL  SlOUIUTr  GANNOT  AfPBOPBIATB  It  DT  SaXOFAO* 

TION  OF  Dnr  at  his  own  option,  nnlees  in  porsnanoe  of  a  eontract  to 
that  efibct    DUIer  ▼.  Brubaker,  177. 

%  HOLDKB  OF  COXXATKRAL  SkOIT&ITT  OANVOT  SsLL  It  Wri'HOUT  FXUT  OXTIBV 

Noncn  to  the  pledgor  of  hia  intention  to  do  so,  in  order  that  the  pledgor 
may  have  an  opportunity  to  redeem.    Id, 
X  Salb  of  Collatdlal  Sscukitt  must  bb  Publio;  and  the  notioe  of  the  «k 
giTon  to  the  pledgor  moat  specify  both  time  and  place.    Id, 

POSSESSION. 
See  Advbbsb  Poasssaioii. 

POWERS. 

1.  PowBK  OF  AiTOunBT  IS  Irrevooablb  nr  Abssncb  of  Ezpsni  Sizfolap 
noH,  nnleaa  the  agent  has  a  co-existent  interest  in  the  snbjeot-mattar  of 
the  agency.    Hartley  aand  Minings  Appeal^  207. 

%  Powxb  of  Attornbt  to  CoLLBcr  MoNBTS  FOR  PrincifaIi^  whereby  the 
agent  is  to  receive  "one  half  of  the  net  proceeds  as  compensation,'*  la 
not  a  power  conpled  with  an  interest  so  as  to  be  irreFooaUe.    /dL 

t.  POWBR  OOUFLBD  WITH  IlTTBRBST  CANNOT  BB  RbFOKXD  BT  PKBSQjr  QblABT- 

ZNO  It;  bat  it  is  necessarily  revoked  by  hie  death,  for  a  valid  aot  oanaol 
be  done  in  the  name  of  a  dead  man.    Frederi(k*9  Appeal,  109. 

PROBATE  COURTS. 
8m  BnAXBs  OF  Dsgrdbhtb;  Pabtrioh. 

PROCBS& 
See  Arrbst. 

PUBLIO  LANDS. 
See  Mdtbb  and  MnrxRO. 

RAILROADS. 

L  Baiukoad  Oompaht  mdbt  Maintain  ab  Wbll  ab  EnBcrr  Fbnobi  reqnind 
by  the  statate,  and  its  liability  is  absdlnte  for  damagea  resolting  froBi 
ite  failnre  to  do  so.  But  if  the  fence  was  suddenly  destroyed  by  aona 
aoddent  against  which  it  woold  be  impossible  for  the  company  to  pt^ 
vide,  it  may  be  that  the  oompany  would  not  be  snbjeot  to  the  abaolnta 
liabflity  of  the  statnte  if  immediate  steps  were  takan  to  raboiM.  Bwmm 
T.  inkmamhee  He.  ^jf  Co.,  4B^ 

&  Iv  Aonov  aoaxnbt  Railroad  Comfant  for  Damaob  OoQABnnrsD  wt  m 
Fxnob  bbino  out  of  Rbpair,  evidence  that  ita  e— dition  waa  defsettf* 
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two  moBtlM  before  the  time  in  qnestioii  le  edmUUe  to  ehoir  that  ite 
coaditioo  was  or  ought  to  have  been  known  to  the  eompany.    Id. 

5.  WmauB  PLAiNTinr's  Aaurr  in  Loaddvo  Cattlb  ufo^  Cars  DnoovuM 

UPON  Closuio  Doors  thxreof  that  Fastenino  is  DmonvB,  he  mast 
inform  the  station  agent  of  the  railroaul  company,  or  the  latter  will  not 
be  liable  for  loes  occasioned  thereby.  The  fact  that  plaintiff's  agent  se- 
onred  the  door  by  snch  means  as  were  at  hand,  and  in  a  manner  which 
he  considered  safe,  does  not  change  the  case.  Beds  ▼.  Farmem*  Loam  ele. 
Co.,  460. 

4.  Salr  or  Personal  Profebtt,  Roluno  Stock  or  Railroad  Cokpant, 
roR  PiTRPOSB  or  Collecting  Tax  claimed  to  be  illegal,  will  not  be 
enjoined.  The  sale  of  the  property  is  a  trespass  for  which  the  com* 
pany  would  have  a  remedy  at  law.  Chicago  etc  B^y  Co.  v.  FL  ffoward^ 
458. 

&  Rolling  Stock  or  Railroad  Which  STAXtrni  Prottdxb  to  bb  Real  Es- 
tate IS  Personal  Property  for  the  parpose  of  sale  to  collect  de- 
linquent taxes.  It  is  realty  only  for  purposes  contemplated  by  the 
statute.     Id, 

t.  Unauthorized  Change  or  Position  bt  Passenger  on  Railroad  Train, 
if  it  did  not  contribute  to  the  injury,  will  not  per  ee  prevent  a  reooveiyi 
and  the  question  is  properly  left  to  the  jury.  Laektnefanna  etc.  R.  B.  Co, 
V.  CJienewUh,  168. 

7.  Owner  or  Freight-car  Attached  to  Passenger  Train  who  agrees  to 
attend  to  the  brakes  of  his  car  is  not  an  employee  of  the  company  so 
as  to  prevent  him  from  recovering  for  injuries  from  negligence.     Id, 

6.  Fact  or  Cattle  beino  on  Railroad  Track  at  Time  or  Accident  raises 

a  question  of  negligence  on  the  part  of  the  company  which  is  properly 
submitted  to  the  jury.     Id. 

9.  Owner  or  Freight-car  Which  is  Attached  to  Passenger  Train  upon 
his  assuming  to  run  all  risks  assumes  all  risks  arising  from  attaching  the 
car,  not  the  riak  of  negligence  on  the  part  of  the  railroad  company  or 
its  agents;  nor  could  the  company  contract  for  such  exemption.    Id. 

IOl  Railroad  Company  cannot  Refudiatb  Act  or  Agents  so  as  to  free  it- 
self from  responsibility  for  negligence,  where  the  agents,  at  the  request  of 
the  owner  of  a  freight-car,  and  upon  his  agreement  to  run  all  riaks^  at- 
tached it  to  a  passenger  train  contrary  to  the  regulations  of  the  oom- 
pany.    Id. 

11.  Owner  or  Freight-cab  Who  is  Permitted  by  Agents  or  Railroas 
Company  to  attach  his  car  to  a  passenger  train  contrary  to  the  regula- 
tions ol  the  company  is  not  to  be  treated  as  a  trespasser  so  as  to  be  de* 
barred  trom  recovery  for  injuries  from  negligence,  if  he  used  no  improper 
inflnencee  to  obtain  the  consent  of  the  agent.    Id. 

Hee  Common  Carriers,  6;  Corporations;  Keougencb,  4,  6,  A. 

RECEIVERS. 
See  Common  Carriers,  d. 

REGISTRATION. 

V  Ibbtbumxntb  Rbquirbd  to  bb  Rboordbd  are  Valid  as  to  Orbdrom 
AND  Subsbqubnt  Pubchasers  for  value  without  notioe  from  the  date  <m 
which  they  are  delivered  to  the  clerk  for  record,  properly  aoknawledgad» 
proved,  or  oertified.     ITiroekmorUm  r.  Prke^  334. 
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t.  KvKRr  iHsntiTiuirr  is  Co^sidkakd  Reoordkd  ab  or  Tm 

FiLSD  for  record;  and  if  proved  to  be  so  filed,  thongh  tbe  ottoer 
to  record  or  index  it,  as  reqoired  by  law,  it  is  nererthelesB  notice 
against  a  snbaeqnent  bona  fdt  pnrchaaer  for  yalne,  who  has  need  every 
precantion  and  failed  to  ascertain  the  existence  of  any  snch  instmmeatb 
Id. 

S.  Pabtt  FiLnro  Dbxd  iob  Rioobd  ib  not  Bouvb  to  see  that  cleik  per- 
forms his  duty  of  aotoaUy  and  properly  recording  it,  nor  will  he  be 
responsible  to  other  parties  for  the  neglect  of  the  derk  to  ao  perf omi  hia 
dn^.    /(i. 

4.  BiooBD  ov  Died  or  Plat  is  not  Koticb,  where  snch  instmmeats  have 

been  ezecnted  by  a  grantee  whose  own  deed  is  not  recorded.    i?%  t. 

REPLEVIK. 

1.  Retlxvin  iob  Wbonoittl  Dbtkntion  would  Ld^  Pbiob  to  Odd%  vom 

Pbopxbtt  Wbongfullt  Taxsn,  and  the  code  has  not  altered  the  role. 
OfeMm  y.  Mtrm,  428. 

2.  Plaintiff  haveno  Cause  of  Action  fob  Wrongful  Taxzno  of  Pbo^ 

■BTT,  AND  also  FOB  ITS  Wbongful  Dbtention,  may  waive  the  formsv 
and  sne  for  the  latter,  the  same  as  before  the  code.    Id, 

5.  Ck>xrBT  will  not  Pbxsubcx  in  Rkflkvin  that  I>kfeni>ant  Camx  Law- 

fully INTO  Possession,  because  it  is  not  averred  that  he  did  so  nnlaw- 
folly,  especially  as  against  averments  of  title  in  the  plaintiff  and  aa 
unlawful  detention  by  the  defendant,  all  admitted  by  demurrer.    Id, 

4.  Odmplaint,  IN  AcnoN  under  Gods,  to  Recover  Possession  of  Per* 
80NAL  Property  is  Sufficient,  withont  any  allegation  of  demand  and 
refosal,  where  it  merely  alleges  that  the  same  is  the  property  of  the 
plaintifi!^  and  that  the  defendant  has  become  possessed  of  and  wrongfdUy 
detains  it.    Id, 

ft.  Under  Allegation  that  Defendant  ''Wrongfully  Detains,"  Plain- 
tiff MAY  Prove,  in  an  action  imder  the  code  to  recover  poeseesion  cl 
personal  property,  either  a  wrongful  taking,  a  demand  and  refusal,  or 
facts  which  render  a  demand  necessary  where  the  ariginal  taking -was 
lawfoL  Proof  of  any  facts  showing  that  the  property  was  wrongfnlly 
detained  at  the  time  of  the  commencement  of  the  action  wiU  satisfy  the 
aUegation  of  the  complaint,  and  entitle  the  plaintiff  to  recover.    Id, 

f.  Property  Wrongfully  Taken  is  Wrongfully  Detained  until  restored 
to  its  owner.    Id, 

7.  Property  is  Wrongfully  Dxtaznxd  in  Replevin,  though  Lawfully 
Obtained,  if  kept  after  the  plaintiff  is  lawfully  entitled  to  have  it  re- 
tained to  him.    Id, 

8l  Any  Act  will  CoNflnrnm  Wrongful  Dbtkntion  in  Rbpletih  if  il 
amounts  to  conversion  in  trover.    Id, 

9.  Wrongful  Detention  may  be  Shown  in  Replevin  by  Proof  ov 

Wbongful  Taxing.    Id, 

10.  Pboof  of  Demand  and  Refusal  in  Replevin,  whbbb  Defbnuant 
Camb  Lawfully  into  Possession,  is  not  always  neceasaxy.    /d. 

11.  No  Demand  and  Refusal  abb  Kbcessaby  in  Rjeflbvin  fob  PBOPXiTr 
Wbongfully  Detained.    Id, 

VL  Proof  of  Demand  and  Kotioe  in  Replevin  fob  PBOPXBTr  Wmmm* 
fully  Dbtained  is  but  Evidxngb  of  a  wrongful  detntioo,  whie^  fti 
the  material  fact  to  be  aUeged  in  the  complaint.    /dL 
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bsstraint  of  trad& 

B—  OovTtLAcn,  13»  14. 

RIPARIAN  RIGHTS. 

!•  Btjtuti  18  UNGOHflTrroTiOTf  AL  Which  Dklabbs  PBivin  Stehax  to  b» 
publie  highway  without  making  any  proTisioa  for  compensatum  to  ri» 
parian  owners  having  vested  interests  in  the  stream.   Jfarffon  v.  JDfH7»  58L 

S,  Riparian  Ownu  is  Liable  in  Daiiaoks  tor  Raisino  WatAr  or  SnuiAii 
above  its  natoral  banks,  though  be  prevent  its  overflow  by  embankment8» 
if  in  consequence  of  his  action  the  water  percolates  through  the  natural 
banks  and  his  land  so  as  to  drown  the  adjoining  land  of  another.  PiaHeff 
V.  Clark,  72. 

1.  Land  Formsd  bt  Gradual  and  Impergiptibiji  Rboosion  of  the  waters 
of  a  lake  or  river,  whether  navigable  or  not,  belongs  to  the  riparian 
owner  from  whose  shore  the  water  has  so  receded.    Wanren  v.  Chambent 

4.  Appropriation  of  Portion  of  Water  of  Stream,  and  its  Diversion 
BT  Means  of  Dam  and  Ditoh  sufficient  for  the  appropriator's  purpose 
in  the  natural  condition  of  the  stream  as  it  then  existed,  does  not  neoes- 
sarily  give  the  appropriator  the  right  to  raise  the  dam  higher,  as  ooea- 
sion  might  require,  to  obviate  obstructions  to  its  use  in  the  manner  of 
the  original  appropriation,  oooasioned  by  physical  changes  in  the  con- 
dition of  the  stream  not  anticipated,  arising  from  natural  or  artificial 
causes.    Nevada  Water  Co.  v.  PaweU,  686. 

f^  EiTENT  OF  Original  Right  of  Appropriation  of  Waters  of  Strxai^ 
to  which  all  subsequently  acquired  rights  must  be  subordinate^  is  a  ques- 
tion of  fact  for  the  jury.    Id. 

i.  Appropriation  of  Portion  of  Water  of  Stream,  and  CoNSTRUcnoN  of 
Ditch  and  Dam  amply  sufficient,  under  the  condition  of  the  stream 
and  country  as  then  existing,  to  make  the  appropriation  available,  and 
the  acquisition  thereby  of  a  right  to  appropiate  and  use  the  water  in  the 
manner  adopted  and  to  the  extent  of  the  appropriation,  will  not  pre- 
vent others  from  •^"«ri»g  rights  in  the  surplus  water,  in  the  bed  and 
banks,  or  in  the  adjacent  lands,  to  any  extent  which  will  not  interfere 
with  the  rights  previously  acquired;  and  when  the  rights  of  the  subse- 
quent appropriators  once  attach,  the  prior  appropriator  cannot  encroach 
upon  them  by  extending  his  rights  beyond  the  first  appropriation.    Id. 

9.  Prior  Appropriator  of  Portion  of  Water  of  Stream  is  No  Mori 
Justified^  by  extending  his  claim  or  changing  the  means  of  appropria- 
tion, in  interfering  with  the  full  enjoyment  of  the  rights  vested  in  sub- 
sequent appropriators,  than  the  latter  would  be  in  encroaching  upon  the 
rights  of  the  former.    Id. 

i.  Appropriation  and  Dse  of  Water  of  Stream  to  Certain  Extent,  anr 
IN  Particular  Manner,  do  not  of  themselves  raise  the  presumption 
-  that  the  right  is  more  extensive  than  is  indicated  by  the  actual  appro* 
priation  and  mode  of  enjoyment.    Id. 

f .  Unappropriated  Water  of  Stream,  and  Minino  Ground  therein, 
MAT  BE  Appropriated,  in  their  then  condition,  subsequent  to  the  ap- 
propriation below  of  a  portion  of  the  water  by  means  of  a  dam  and  ditchf 
and  the  appropriator  below  is  not  authorized,  by  afterwards  erecting 
a  higher  dam,  to  interfere  with  the  right  of  the  appropriator  above, 
although  subsequent  changes  occurring  in  the  bed  of  the  stream  rendsff 
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it  impossible  to  longer  divwt  the  water  at  tbe  point  ohoem  iritboat 
ing  the  dam.    Id. 

10.  Affbopbiatob  07  Watxe  of  Stkxaii  vor  BnauL  Use,  as  for  woMng  a 
mining  claim,  who  oanses  the  water  to  flow  to  a  particalar  plaoe  hj  mf  as 
of  a  ditch  for  such  porpose,  may  notwithstanding  afterwards  cfauige  tha 
plaoe  and  use  to  which  he  first  applied  the  water  withoat  losing  his  pcior> 
ity  of  right,  as  sgainst  one  who  has  dng  a  ditoh  firom  the  same  stieani  be* 
fore  sach  change  is  made.    Dosw  t.  Ckde^  554. 

11.  Tbsts  or  Right  to  Water  in  Mc^vral  Rboions  abx  its  Afpbofria* 
TION  AMD  Use,  and  not  the  place  and  character  of  its  nse.    ItL 

12.  Eyidxsob  18  Abmibsiblb,  as  Tskdovg  to  Show  Abamdokmeiit  or  Watik 
BiQHT,  of  lapse  of  time  after  accomplishment  of  the  particalar  poiposa 
for  wluch  the  water  was  appropriated,  and  subsequent  disposition  of  tha 
right  to  the  nse  for  a  nominal  sum.    Id. 

13.  Sale  or  Afpropriator*r  Right  to  Use  Water  Mabe  attrr  Abahmmi* 
MEET  of  the  right  will  not  reviye  to  the  grantee  his  grantor's  prior  light 
Id. 

li.  Statute  or  LnoTATiQirs  will  Rnv  nr  Favor  or  Adtebse  OooorrAirr  or 
Watercourse  if  the  person  having  the  prior  right  permits  the  adyerse 
holder  to  acquire  and  hold  adTorsely  for  the  period  limited  by  the  statute^ 
and  this  right  will  not  be  prejudiced  by  allowing  a  portion  of  the  watsr 
to  flow  down  to  accommodate  miners  working  in  the  stream.    Id. 

15.  Approfriatdr  or  Water  or  Streajc  Beoomes  Owher  and  is  entitled  t4^ 
use  of  water  turned  into  the  stream  by  another  person,  when  the  latter 
makes  no  attempt  to  recapture  it.    Id, 

16.  Prior  Affropriator  or  Water  ow  Strjeam  is  Fntn  SETniED  to  tha 
increased  flow  of  water,  to  the  extent  of  his  appropriatioii,  esnssd  by  tha 
flamuig  of  the  creek  by  another.    Id. 

SeeDncKES. 

ROADa 
See  Eaasrcrr  Doxaiv;  HiaswATB. 

BAT«K?!l» 

1.  TRAHsrBR  or  Obattsls,  though  hot  Aooompahibd  vr  Immmdiaxu  ae» 
CoHmf  U0U8  Chahge  or  PoesEssiONp  is  good  as  between  the  parties,  and 
against  all  the  world  except  creditors  of  and  purchasers  firom  the  Tendor. 
Sexeif  V.  Adkiiuon,  098. 

i.  Sale  or  Provisions  upom  Condition  that  Thet  shall  Rsmadt  the  prop-^ 
erty  of  the  vendor  until  paid  for,  and  with  the  understanding  that  thex 
may  be  used  and  consumed  by  the  vendee  before  payment  is  made,  ia 
valid  as  against  attaching  creditors  of  the  vendee,  if  tiiere  is  no  fraad  in 
the  sale,  as  the  title  to  the  provisions  remains  in  the  vendor  until  the 
condition  of  the  sale  is  performed.    AmningUm  v.  Bmuion,  S66w 

t.  Implied  Warrantt.^  MAVurAoruRER  or  Artiolb  who  sdls  it  for  a  par- 
ticular purpose  warrants  it  fit  and  proper  for  such  purpose^  and  free  from 
latent  defects,  when  the  purchaser  makes  known  at  the  time  the  pur- 
pose for  which  he  buys  it  An  implied  warranty  exists  of  the  fitness  of 
the  article  for  the  purpose  indicated,  on  which  the  manufacturer  is  lia- 
ble; and  more  especially  so,  if  the  unfitness  of  the  artide  for  the  special 
purpose  is  occasioned  by  want  of  skill  and  care,  or  is  the  reeult  of  any 
defect,  from  any  cause,  in  the  process  of  its  manufacture.  Pease  v.  Sabiti^ 
304. 
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SELF-DEFENSE. 
Bit  GRDinfAL  Law,  18^  11. 

SET-OFF. 
8«o  JusoMiHTa^  20. 

SERVITUDES. 

On  BIS  No  RioaTy  bt  Gradivo  Subfaoi  ov  hib  Laud,  to  Tukk  BumwAom 
Watxb  falling  upon  or  mniimg  over  it  npoii  the  adjoming  land  of  an- 
€fttier;  and  it  makes  no  difierenoe  that  in  doing  this  ha  haa  no  intention 
to  injure  the  adioining  owner.    Adama  t.  WaHeTf  142, 

SHERIFFa 

L  BsHXDr  uimxB  Tktab  Statuti,  st  Motion  AOAZirar  SniRirv  avo  bi»' 
BuBXTtEB,  for  failure  or  refusal  to  pay  over  money  ooUeoted  on  ezeontion. 
Is  not  cognisable  in  any  oourt  but  that  from  which  the  execution  issued. 
But  this  statutory  remedy  is  cumulatiye  only,  and  not  exclusive,  and  an. 
action  may  be  maintained  against  the  sheriff  and  his  sureties  on  his  offi* 
dal  bond  in  the  court  of  a  county  other  than  that  in  which  the  exeoutioa 
iMued;  but  in  such  an  action  the  damages  allowed  on  the  statutory 
remedy  by  motion  are  not  recoverable.    De  la  Oana  v.  Booth,  328. 

f.  Statutx  GrviNO  Rxmxdt  bt  Momnr  against  Shxriiv  and  hib  Suiuetib» 
for  failure  or  refusal  to  pay  over  moneys  collected  on  execution  is  penal 
in  its  character,  and  should  be  strictly  construed  and  followed,  and  there- 
fore if  it  designates  a  tribunal  for  and  mode  of  enforcement  of  the  rem- 
edy, it  ia  not  enforceable  in  any  other  mode  or  tribunaL    Id. 

IL  MiABCTRX  or  Damaqu  in  AonoN  AOAiNanr  SHERinr  upon  ma  Bond  for 
failure  or  refusal  to  pay  over  money  collected  on  execution  is  the  amount- 
so  collected  and  not  paid  over,  witii  interest  from  time  of  demand  of  pay- 
ment.   Id. 

A,  Demand  n  KiOBSABr  nr  Tkxas  to  Fix  Liabilitt  of  Shnbov  to  aotioik 
for  money  collected  on  execution,  for  the  reason  that  he  cannot  acquit- 
himself  by  paying  the  money  into  courts  but  only  by  its  payment  to  the 
plaintiff  in  execution,  and  thesheriff  is  not  bound  to  seek  the  plaintiff  to- 
make  a  tender.    Id, 

f.  Rbcuft  by  Sheriff  of  Monbt  Dub  on  Judoment  when  Hb  has  No- 
ExBOunoN  in  his  Hands  d  Unauthorized,  and  neither  dischargea 
the  Judgment  nor  binds  his  sureties;  yet  if  he  subsequently  pays  tho> 
money  to  the  plaintiff's  attorney  of  record,  a  receipt  thereof  hy  the  at- 
torney in  satisfoction  of  the  judgment  discharges  the  debt  if  the  pay* 
ment  was  made  in  lawful  money.     Chapman  v.  Cowka,  60S, 

t.  Sheriff's  Sale  of  Unascertained  Interest  of  Debtor  in  an  estate  is- 
Toid,  and  the  purchaser,  if  he  goes  into  possession  under  the  sale,  is  lia- 
ble to  account  for  all  the  rents,  hires,  and  profits  of  the  property  while 
in  his  possession  or  under  his  control,  and  also  for  the  value  of  any  of 
the  property  that  may  have  been  sold  by  him,  converted  to  his  use,  or 
lost  by  hiB  act  or  willful  de&ult.  But  he  is  entitled  to  be  rambursed 
for  the  purchase-money  paid  the  sherifl^  with  interest  from  the  time  of 
payment.    Penn'a  Adm*r  v.  Spencer,  37ft. 

7.  Sheriff's  Return  to  Execution  mat  be  Amended  by  leave  of  the  conri 
oven  after  an  action  has  been  commenced  against  the  sheriff  for  making 
a  false  return.    Ptopie  v.  Amea,  64. 
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t.  Shiriif  Who  his  Levied  oe  Pbopebtt  or  Pabtt  Who  n  SnusoBE  «o 
Weit  inoiin  no  liability  to  the  ezeeiition  creditor  by  a  reUaqviahiiMot 
ol  hia  levy  after  a  finding  adrerae  to  the  creditor  1^  a  efaeriff *■  juyg 
when  a  bond  of  indemnity  hae  been  refnaed.    ItL 

See  EzBODTioEa^  9. 

8HIPPINO. 

1.  Whew  Oolubiov  Hafpees  ov  Daxk  Kiqbt  between  a  steamer  and  a  oil- 
ing Tenel,  the  mere  fact  of  snch  collision  raises  no  piowimptacm  of  neg^- 
genoe  against  the  steamer,  in  the  absence  of  proof  to  the  contrary,  and 
is  not  sufficient  in  itself  to  make  her  liable.  Bat  if  such  collision  oocnn 
in  the  daytime,  and  in  good  weather,  it  may  be  reasonably  prsenmed  that 
it  was  occasioned  by  her  fault.    Union  Steamship  Co,  ▼.  Ifoitingkam§,  378. 

^  When  Ck>LLUiON  Oooubs  nr  Nioht-tims  between  a  steamer  and  a  sailing 
vessel,  it  will  be  presumed,  in  the  absence  of  proof  to  the  uontrary, 
that  the  steamer  kept  the  proper  lookout,  and  showed  the  proper  nam* 
ber  and  description  of  lights.    Id, 

S.  Whee  in  Collision  or  Vessels,  the  negligence  of  the  injured  veesel  con* 
tributes  to  produce  the  injury  so  that  ft  results  directly  from  the  negli- 
gence or  fault  of  both  vessels,  the  ooiiirion  law  does  not  divide  the  loei^ 
but  leaves  it  where  it  falls.  In  admiralty,  however,  where  such  a  case  is 
presented,  the  loss  is  equally  divided  between  the  ves  els.    Id, 

SLANDER. 

1.  Word  ''Bitoh"  when  Aptued  to  Wohan,  though  Woeb  or  B>- 
PBOAOH,  DOES  NOT  Chaeoe  Cbime  of  adulteiy  or  prostitatiaB^  and  is 
not  actionable.    K v.  H ^  397. 

%  Innuendo  Added  to  Alleged  Slandeboub  Wobds  oannot  Extend  SBam 
or  Those  Words  so  as  to  make  them  charge  the  crime  of  adnltery  or 
prostitution,  where  there  are  no  appropriate  introductory  averments  of 
which  the  innuendo  is  explanatory,  or  to  which  it  refers,    /d. 

Jb  Complaint  in  Slander  Whiob  Chaboes  No  Crime  does  not  State 
Facts  SumoiENT  io  CoNsmrm  Cause  or  Action.    /dL 

4.  Words  are  not  Aotionablb  per  8e  whieh  eharge  a  married  weana  wiA 
seating  herself  upon  the  lap  of  a  man  not  her  husband,  and  insisting  npon 
hiB  *'  screwing  "  her.  The  words  clearly  charge  a  desire  to  commit  the 
crime  of  adultery,  but  not  the  act.    Id, 

4,  SumciENCT  or  Complaint  in  Slander  por  Words  Spoken  or  German 
is  to  BE  Tested  bt  Enoldh  Translation.  Even  though  the  Oermaa 
words  are  actionable,  the  complaint  does  not  show  a  canse  of  aotion  if 
those  used  in  the  translation  are  not.    Id. 

C  Complaint  in  Slander  por  Words  Spoken  in  Oeeman  n  DBracnvB 
unless  it  avers  that  the  words  spoken  in  German  were  EBderstood  bf 
those  who  heard  them.    Id, 

SLAUGHTER-HOUSE& 
See  COBPORATIONS,  28^  29. 

SPECIAL  PERFORMANCK 

t.  Aoesbment  roR  Distribution  or  Father's  Estati^  Made  bt  Asinur 
Feiend  on  BEHALr  or  Minor  IIkibs  with  their  adult  brother  will  be 


lyflHInilly  naiowd  afdnil  Hm  httor.  Hmm  fa  nAdml  mataality 
abontthaooQtnMsktotapportik  Bndth  r.  SmUk,  191. 
%  Bphh  f  10  PlKioJiKAiroi — CoRTSAor  OF  IvTAifTB.  —  Agnamfliit  betwaea 
minor  children  and  their  adnlt  brotfiar  for  the  diatribntion  of  their  da- 
aaaaad  father'a  aaftsfia  ia  not  touI  aa  to  said  aiaan^  \mk  ToidaUaionly  o^ 
their  eleotkn  upon  attaining  their  majority.  The  adnlt  haothar  eon* 
tinnea  bound  daring  thia  interval,  and  the  agraemant  may  be  apeoifioaUy 
anf ovoad  againat  him.    id, 

STATUTES. 

L  WoED  ''Act"  n  OumtALLT  Uskd  io  Bkovati  EniDui  Bill  with  all 
the  parta  adopted  by  a  aingle  effort  of  the  legiBlatiTe  wiU;  bat  the  word 
may  be  referred  to  a  partionlar  section  in  which  it  ia  naedt  when  the 
context  ladioatea  thai  each  waa  the  legiaUtiTe  intent.  Sckktr  t.  Sateker^ 
498. 

f.  Is  GoNaxBuiNo  SfTATxms,  Connn  should  Look  to  thus  T&itb  Obswct, 
and  not  be  goided  by  other  objects  or  pnrpoaea  which  the  legialataTe  had 
miatakenly  aasnmed  <nr  declared;  and  if  in  thia  view  the  etatutea  be 
within  the  power  of  the  legiaUtore,  and  conaiatent  with  the  OQoatitatioii» 
they  ehoald  be  npheld.    Sherman  v.  Buick,  6TJ» 

IL  Act  or  CoHOBiaa  Highly  Pujitivm  zh  Ghaba,ctmb  must  vm  Stbiotlt 
OonTBUXD  by  the  rolea  of  the  common  law  as  well  aa  by  the  moden 
mlea  of  international  law.    OalbraUh  r,  MeFairkmd^  281. 

4.  Act  09  LiwfWLATUBB  LiGiniiATiNo  CKiLDKiir  will  vot  Raoauv%  in  the 
abaanoe  of  express  provisiona  to  the  contrary,  a  retroactlTe  eflbot  so  aa  te 
defeat  the  right  of  the  commonwealth  to  taacea  baaed  on  the  illegitimacy , 
which  right  aoomed  prior  to  the  paasage  of  the  act.  Cmnmmm^Uk  t. 
Btmnj^  198. 

^KTUTR  OF  FRAUDS. 

la&l  Off  OB  AflRHMBWT  TO  SxLL,  Obowiho  TiMBXBy  not  made  with  view  of 
Immediate  severance^  ia  a  sale  of  an  intereat  in  land  within  the  atatata  of 
frands^  and  mnat  be  in  writing.    Ht^  ▼.  MdOuaik^  208. 

STATUTE  OF  LIMITATIOKS. 

L  Btxsbvos  ov  DmorikAiiys  Vxbbal  AoKNowLisoianT  of  PLanrmvli 
Trui  fa  admiasibfa  where  the  defense  of  the  statute  of  lindtationa  fa 
aat  np  in  an  aetLon  for  the  reoovery  of  apeoifio  peraonal  property,  to  show 
that  dafendant'a  daim  and  possessiep  are  not  adTerae  to  plaintiff^  and 
that  he  recogniwtd.  plaintiff 'a  title  and  claimed  nnder  it.  Thtramd  ▼• 
Tranmidlf  321. 

&  AopiowTiWWMmT  ST  DmmujiT,  ov  PLAnmnr'a  Titlb  to  Spiodio 
PnaoHAL  PsomTr,  within  two  y  eaia  praviona  to  the  oommenoement  of 
tiie  actioot  will  not  defeat  the  defenae  of  the  statute  of  limitationa  in 
an  action  to  recorer  sooh  property,  if  defendant  at  the  time  of  the 
aoknowledgmaBt  erinoea  no  intention  or  willingnesa  or  refosea  to  submit 
to  the  title  so  acknowledged,  or  to  deliver  the  property  to  plaintiflL    Id, 

%,  Lann  of  Timx,  or  Statotx  ov  LDf]XAxioir%  is  Ayailabli  as  Dxvknsb 
or  Equrt  on  demurrer,  and  special  circumstances,  if  any  exist,  which 
bring  the  case  within  an  exception  to  the  general  rule,  must  be  averred 
in  the  hill,  or  by  way  of  special  replication.  BagUm^§  SUvy,  Morixm, 
618. 

4aa  Adwrsx  Poesiasiov;  EassmQirs,  3;  JuDO]aim»  12;  SxTRvrramv,  2. 
^       AM,  DSG.  Vol.  XCl-M 
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STREETS. 
8«o  Tazatioii. 

SUNDAY. 

imwM  MMM  BoDiTD  TO  OinBTi  CiYn.  RaovLAnoHB  Mask  lom  Oiannr. 
of  iha  ChriiliAa  MbbttOu    Sockty  ete.  ▼.  OommomwiaUh^  iaa> 

SURETYSHIP. 

L  Whos  Ovb  or  Swsral  Oa-BUBRm  Pats  JonrT  Juimmxht  AOAorar 
ThxHv  intendiog  to  save  his  right  to  be  rabrogated  to  the  rig^t  of  the 
judgment  creditor,  he  oao  afterwards  rastam  an  aotion  to  be  rabngated, 
notwithstanding  the  legal  eztrngnlahment  of  the  judgment;  and  the  in- 
tention to  save  such  ri^t  will  be  presumed  from  the  payment  until  the 
contrary  is  shown.    NeUmm  ▼.  Frp,  110. 

2.  Ohio  Codk  Limitb  to  Six  Tbajrs  Right  to  MAjNTAXir  Aonoir  AOAonr 
Oo-suRnr  demanding  subrogation  and  a  judgment  for  eentribotioo; 
and  the  oosts  in  such  aotion  cannot  be  recovered  of  the  oo-sorety  with- 
out notice  to  him  of  the  payment.    Id. 

See  GUAKANTT. 

TAXATION. 

1.  Strxbt  AmasMiim  muct  bb  Listed  to  Owkxr  or  KHowiip  and  if  not 
known,  to  him  as  "unknown  owner,'*  under  the  charter  of  the  ci^  of 
Sacramento,  which  provides  that  street  assessments  shall  be  levied  and 
collected  as  provided  in  the  general  revenue  laws  of  the  state.  Maifo  v. 
Ah  Lcfff,  696. 

i.  Ukdsb  Calhobnia  Statdti,  if  Stkket  Assbssmirt  la  not  Pais^  the 
district  attorney  must  sue  the  persons  assessed,  the  real  estate,  and  '*all 
owners  and  claimants  **  of  the  same.     Id, 

Z.  JUBQIORTS    >OB   TaZBS  ABB    SaMB  IN    ElTBCT  AB   JlTDOMBNTB  for  Other 

causes  of  action,  so  far  as  concerns  the  question  whether  the  judgment  is 
voidable  or  absolutely  void.    Id, 

i.   JUDGMBNTB    ReNDBBBD  AS  RbQXTIBBD  BT    LaW  ARBB    DuB   SbBVICB  OV 

Pboobss,  for  taxes  snnessed  for  street  improvement  upon  property  which 
cannot  be  lawfully  taxed  for  such  improvements,  are  not  void,  but  only 
erroneous  and  reversible  on  appeal  in  a  direct  proceeding  therefor.     Id, 

6.   JUDGHBNTB  BOB  StBBBT  AaSBS9MENT8  ABB  VoiD  IV  OWNBB  OV  PbOPBBTT 

AflSBSSBD  is  not  made  a  party  to  a  suit  to  collect  the  same,  and  the  aotioa 
is  not  brought  against  "all  owners  and  claimants,'*  and  service  is  not 
made  upon  the  real  estate.    Id, 

t,  MUNICIFAL  COBPORATION  18  NOT  RbSFONSIBLB  BOB  OaSUAUTIBS  TO  WhKBI 

Tazablb  Pbopbbtt  within  its  limits  is  exposed;  and  however  severe 
they  may  be,  they  cannot  be  set  up  to  defeat  the  collection  of  the  debt 
resulting  from  taxes  snnessed,     R^Uodf/e  v.  Fogg,  299. 
7.  Tax  Dbbd  is  Ck>NOLCBnrB  against  an  intruder  without  odor  of  tiHn 
Wkeelar  v.  Wmn,  186. 

See  Railboam;  Statutbb.  i. 

TENDER. 

1.  Pabtt  has  No  Right  to  Makb  Tbndbb  on  his  Own  Bbhalb  of  aoMMUl 

due  on  mortgage,  where  he  has  no  interest  in  the  mortgaged  pmrnisn^ 
cr  in  making  the  tender.    Mahler  v.  Newbamr,  671. 


IllDBZ.  851 

ft  GUMfom  BAM  Bmwt  to  vm  JjnoxMMD  ov  wnm  Bnuur  TmnmtL  m 
Mai>i»  whan  mado  by  itrangar,  or  one  not  party  in  intaNsti  or  ha  will 
not  ba  requirad  to  aooapt  it^  or  rajaet  it  at  hia  pariL    Id, 

8b  OonnuOT  to  Pat  Sum  or  MoifBr  or  Gold  Ck>nr  ov  Vstted  Srixn  ''of 
the  preaant  atandard  waight  and  flnanaaa,  notwithatanding  any  law 
which  now  may  or  hareaftar  shaJl  maka  anything  alaa  a  tandar  in  pay* 
mant  of  debtai''  ia  not  payable  in  legal-tandar  notea.  DutUm  r.  PaOantf 
180. 

TRESPASa 

WmamM  n  Oovoubudt  with  TtasFAaa,  and  Awumphit  OomoumMwn 
Bora,  whara  thara  baa  baan  a  tortioiia  taking.    Oktm  ▼.  JUniO^  428L 

TROVER. 
8aa  Tbxbp. 


TRUSTS. 

L  TteR  Dnn  mat  bi  Rktokxd  bt  Dnn  ov  Rbvooaxidh  ok  n  Wm^ 
whara  the  grantor  raoitaa  in  tha  instramant  that  ha  baa  mat  with  loaMa 
and  is  mnch  indabtad,  that  ha  is  old  and  f  eaUa  and  baa  baoomo  ao  mooh 
tronblad  in  mind  aa  to  ba  inoapaUa  of  attending  properly  to  bnainaai^ 
and  haa  fear  that  hia  affitira  may  fall  into  oonfnaion  and  his  aetata  ba  loatf 
and  therefore  to  saTO  himaelf  from  farther  loasea  and  daatmotian  he  eon* 
Teya  aU  hia  estate  to  tmateea  npon  trasta  to  pay  hia  debta,  anpport  him 
fcnr  life,  aabmit  to  him  an  aoooont  every  year,  and  after  hia  death  dirida 
the  balance  among  his  children;  for  each  deed  is  not  a  Tolnntary  tmal 
in  behalf  of  the  children,  but  merely  a  deed  for  the  grantor'a  own  par- 
aonal  oonyenienoe,  aa  no  beneficial  interest  was  to  veat  in  the  ohildm 
till  after  his  death.    Frederid^*  Appeal,  169. 

Si  PowxBS  ov  Tbubtxis  BxmaisBD  boobx  GBAHTcm'a  Dud  ov  Riyocatiov 
confer  Tested  rights,  and  titlea  which  they  hare  oonyeyed  are  not  to  be 
qnestioned.    Id, 

8.  Teott  Dud  vob  Patmsht  ov  Dsbtb  ahd  Supfobt  ov  Obantob  not 
founded  upon  any  oonsideratJon  paid  by  the  trustee  ia  a  deed  for  tha  par- 
aonal  conTenience  of  the  grantor;  and  a  dausa  directing  the  truatee  ta 
diTida  the  property  among  the  grantor'a  ehildran  can  be  regarded  as  no 
more  than  a  mere  oovenant  for  posthumous  gifts,  and  as  such  a  Mfdiim 
paetmrif  and  rerocaUe.    Id, 

4.  Law  DuoouirrxNANCis  All  but  Moer  Ofbn  and  Satzsvaotobt  DBALora 
between  parties  standing  in  a  fiduciary  relation,  aa  they  do  not  deal  at 
arma-length.    DiUer  t.  Bmbaktr,  177. 

•»  Tkowtem  18  BouHD  TO  PuT  HI8  Cbstui  QUI  Tbubt  inpossessiop  of  tha  full 
and  true  state  of  his  affiura  before  any  settlement  will  bind.   Id, 

C  TaasmEM  db  Sov  Tobt  d  Hb  who  of  his  own  authority  enters  into  the 
poeseasion  or  assumes  the  management  of  property  which  belongs  bene- 
ficially to  another.  He  is  subject  to  the  same  rulea  and  remedies  as  other 
oonstmctiTe  trustees.    Morris  v.  Joseph,  886. 

f •  (hn  Who  AasuMBs  Mavaobmbrt  and  Coeitbol  ov  Lavd  ov  Abothbb 
thereby  oonstitutea  himself  the  trustee  of  tha  owner^  and  oan  do  nothing 
prejudicial  to  the  intereata  of  such  owner  while  sooh  reUtiona  exist 
He  cannot  acquire  title  to  the  land  at  tax  sale  for  a  delinquenoy  whioh 
ooourred  while  he  had  control,  although  the  fiduciary  relation  may  haTe 
eaaaod  at  the  time  of  the  sale.    Id. 

tea  Arobhbt  and  Clibbt,  2-4;  Ovabdiah  and  Wabd^  1;  JAxxmuam^  L 


UKUfOOBPORAlXD  SOCnSRHL 

See  CoKPORATioiiB,  ^7. 

USURY. 
See  JiTDOMsyrs,  17. 

VEN1X)R  AND  VENDEE. 

L  IfABxar  ViLUB  oi  Pbopsrit  ax  Gmnr  Tms  n  PUEnyiiXD  to  be  tlie 
bighert  pfioe  obteinable  for  it  at  tbat  time^  in  the  ehewnoe  ol » 
■bowing.    IMKiig  t.  Akno,  64B. 

1  BsMTAL  or  PBonsTT  n  voT  UvsBBXNO  Grixshiov  or  m  Vauji^ 

in  oue  tbe  title  be  perfect;  and  it  ie  lees  oertain  in  oaee  of  a  doabtfnl 
title.  It  may  properly  be  oonsidered  in  oonneetion  with  the  eetimatea 
of  witnenee  in  finding  the  valne  of  the  land,  bat  it  cannot  be  regpoded 
aa  more  oonoliudve  evidence  of  the  valne  tiian  the  latter.    Id, 

S.  Iv  Ohio  VBrDOR's  Ijxn  is  mot  ExTinuuiaumi  bt  hxb  Takxho  MonxnaoB 
on  the  land  eold  to  aeenre  the  payment  of  the  poreheee  money.  And 
this  prindple  is  not  Taried  by  the  fact  that  several  tracts  are  pat  in  tho 
same  mortgage  and  deed,  and  that  the  parchaee-money  so  secured  is  the 
aggregate  som  of  separate  estimates  of  the  price  or  valae  of  each  lot^ 
the  transaction  being  a  single  sale,  notwithstanding  sach  a  mode  reeorted 
to  to  fix  the  amoont  of  the  pniehase-money.    Anhetd  v.  Conmrm^  lift. 

ii  Whxrb  VxirsoB  Intbusib  to  Vkndbi,  to  bs  Dkliysbsd  ion  Bmxhui^ 
MOKTOAOB  given  1^  the  vendee  to  secore  the  payment  <A  the  porohase- 
noney,  and  the  latter,  before  recording  the  mortgage^  seUs  the  land  to 
hmafde  parohasers  by  written  contracts  merely  exeontoiy,  giving  te 
ioeh  parohasers  no  present  legal  interest  or  ri^t  of  possession,  and  the 
mortgage  is  afterwards  recorded  before  the  mortgagee  has  any  notioe  of 
the  rights  of  snoh  porchasers,  he  has  an  equity  superior  to  thoin^  and 
may  subject  the  land  to  the  payment  <A  his  debt    /dL 

See  EsTOFFKL,  1. 
WAR. 

1.  BXISmiGB  OV  StaTB  OV  Ai.a^awa  as  ^"*^«»  OV  noiBBAL  UaSBI  WA« 

HOT  DxsTKOTXD  by  the  passage  of  tbe  ordinance  of  snnnailwi  Wcttm 
and  Wife  v.  Stone,  484. 

8.  GovsKNifzirr  or  Stati  ow  Alabama  ouboto  Wab  abb  whilb  umm 
Ck>HTBOi«  or  CovTEDBBAOT  was  de  foO^  Than  mm  an  ezarose  of 
every  function  of  government^  and  it  was  aotoal  in  the  irimiplttt  «bw> 
oise  of  all  its  powers.    Id, 

t,  LaoiaLATrvB  Acts  or  Statb  or  Alabama  wbilb  Tbat  Sbatb  was  Hbh- 
BBB  or  GoirrEDBBAcnr  were  binding  upon  its  citiaeB%  and  wiU  piolosi 
those  who  acted  in  conformity  to  them;  and  such  aots  will  be  enlotoed 
by  the  United  States  after  the  restoration  of  its  anthoixfy,  althoa|^ 
they  were  repugnant  to  the  policy  of  its  Usra.    Id, 

4.  LaoiSLATm  Aora  or  db  Facto Govbbhmbbt  abb Valod^  ao  Fabab  TKbt 
ABB  Exbcuted  or  have  had  operation,  even  though  its  wrmigliil  exist- 
ence be  afterwards  decided  or  asoertainad.  All  eieonted  nets  ol  a  dli 
/ado  government  stand  on  as  firm  a  basis  as  if  don*  bgr  ^^  d^jmn 
meut.    Id, 

ft.   C05STrTUTI0N  AND    LaWB  Or  BXLUQBBBBT  IN  MlUXABT  OoOOBi 

Tbbbxtobt  or  ABoniBB  abb  bot  Lookbd  to  lor  anthorify  to  saMUiib 


a  gof«fli|]iitiii  for  n«ih  tmitey,  Imt  tiM  anthority  aad  nkm  wgm  derived 
4inotly  from  tiw  Uwa  ol  war.    HMfa^  ▼.  Ayy^  290l 

C  GOHRITOTIOH  AKD  LaWB  GV  BBLLIDXRBffT,WHIOH  HAS  COMPLKnCLT  CON- 

qvMBMD  Tbbbitort  07  Amothib,  dBtonnino  the  character,  form,  and 
power  of  the  goyerament  establiahed  over  suoh  territory,    /d. 

7.   TSBBIIO&T  OOKQUXBXD  BT  UkITED  StATBS  PAaSES  UNDBA  ITS  ComTBOL, 

but  does  not  ipmi  /ado  become  a  part  of  it;  and  its  inhabitants  are  subject 
to  the  goyemment  of  military  occupation.  Id. 
8l  Ukitbd  Statbb  oould  not  Makb  Covquest  ov  its  Own  Tbbbitort  during 
the  Civil  War,  nor  by  the  triumph  of  arms  gain  any  higher  rights  over  the 
■oil  and  inhabitants  of  the  revolted  district  than  it  enjoyed  before  the 
war.  The  general  laws,  proprio  wigore,  would  extend  over  the  revolted 
territory,  when  the  rebellion  was  suppressed  and  the  inhabitants  coerced 
into  obedience.     Id, 

9.  Kevoltbd   Tebbitobt  Autvally   Oooottxd  bt   Militabt  F^owbr  ov 

United  States  was  Subject  to  Laws  of  belligerent  occupation,  pend- 
ing the  Civil  War;  and  its  authority  being,  ex  necestUcUe,  paramount,  it 
might  suspend  the  municipal  laws  of  the  territory,  or  permit  them  to 
remain  in  force.    Id. 

10.  Tbmforart  Goybrnmbnt  and  Laws  tob  Tebbttobt  Sbized  and  Oocn- 
piBD  BT  United  States  in  Timb  op  War  mat  bb  Bstablished  by 
the  President,  in  the  exercise  of  his  constitutional  power  as  commander- 
in-chief  of  the  army  and  navy,  and  by  the  military  o£Bicers  under  his 
authority.     Id, 

11.  Tbmforabt  Goybrnmbht,  Bstablishxd  bt  Militabt  Authoritt  ot 
Unitxo  Statbs  in  Tikb  or  War  ovbr  Territort  Seizbd  and  Oocn- 
nxD,  HAD  PowBR  to  lovy  and  collect  taxes  ponding  the  military  occupa- 
tion.   Id,  • 

15.  Tazbs  AamawBD,  Flaorantb  Bklui^  vor  Municipal  Purposes  bt  Muni- 
cipal Authoritibs,  who  held  their  offices  by  virtue  of  the  military 
power  of  the  United  States  over  territory  seized  and  occupied,  may  be 
collected  after  the  beUigerent  occupation  had  ceased.    Id. 

IS.   PRTVATB  PrOPERTT  ON  LaND,  IN  TlMBS  OP  WaR,  IS  EXEXPT  PROM  CON- 

PiSGATiON,  even  in  case  of  absolute  conquest  of  the  enemy's  country.  But 
exception  is  made  in  cases  of  property  taken  from  enemies  in  the  field, 
or  in  besieged  towns,  by  levies  of  military  contribution,  where  the  prop- 
erty is  contraband  of  war,  or  is  necesssry  for  military  supplies  or  pur- 
poses. BawBrna  v.  Nelatm,  492. 
14.  Whx&b  Hobsb,  Propbbtt  op  Dxpbndant,  a  Non-combatant  durino 
Latb  War,  was  tsken  by  a  military  force  into  an  adjoining  county, 
branded,  and  abandoned  upon  plaintiff's  premises,  who  claimed  and  used 
him  as  his  own  until  defendant  afterwards,  unknown  to  plaintiff,  re- 
eoveced  possession  of  him,  — in  mrder  to  recover  him  plaintiff  must  show 
that  at  the  time  of  his  capture  he  belonged  to  that  class  of  property  liable 
to  seisare  by  the  general  laws  of  war,  or  of  the  United  States,  or  the 
ordeis  of  the  war  department.    Id, 

16.  Act  op  1862  op  Conorbss  dobs  not  Ipso  Facto  Work  Forpktture  oi 
pROPSBanr  subject  to  confiscation,  or  of  itself  prohibit  those  engaged  in 
rebellion,  or  giving  aid  or  comfort  thereto^  from  continuing  the  title 
therein;  but  the  forfeiture  results  from  a  judgment  of  court  in  proceed- 
JBgB  in  which  the  United  States  is  a  party,  and  the  prooeeds  of  sale 
go  to  the  goveBunant  of  th»  United  States.    Oa&raUk  v.  MeFarkatd, 


864  Ihdkx. 

16.  OovfmTMM€M  or  Laxtd  bt  On  Bhoaosd  nr  RmixiOH  aoatot  Ui 
BiATM  n  Yaled  m  Against  all  penona  except  the  United  Stataa,  undar 
the  act  of  1862  of  CSongreaa,  and  liable  only  to  be  contested  by  the  gor- 
erament  nnder  a  regular  proceeding  to  confiscate  the  land  conveyed.   I<L 

17.  GoYSBXifXiiT  vows  NOT  Makb  Covquist  of  ns  Own  Tkrb]toet  in  Svf- 
nuHMONo  Rkbxluon.  It  sapprenes  hostilities,  and  merely  regains  As 
posiMsiop  of  that  of  which  it  had  been  temporarily  depriTed.  No  new 
sorereigntj  is  acquired,  bnt  all  the  rights  which  prerioiisly  existed  are 
maintained,    /d. 

It.  BsixioxsbitRiobxi  wnx  NOT  Juanvrdtisens  adhering  to  a  belligsnol 
power,  or  the  common  soldiery,  without  anthority  of  law  or  the  ordsr  cf 
tbeb  military  commander,  in  arresting  and  imprisoning  or  vsingTiolooos 
towards  dtiaens  not  arrayed  in  hostility  to  their  canssu  CMkrem  t. 
2Wfar,  27(L 

See  OvABDZAN  AND  Ward,  6|  Miucabt  Law. 

WABEHOUSEMAK. 

fkAVDVLENT  RXPBMNNTATIONB  BT  WaBSHOUBDCAH,  OB  PBBTIOim  DbhANB 

VFON  Hnc,  MUVT  bb  Shown,  in  an  action  against  him,  where  he  delir- 
•rsd  a  quantity  of  wheat  on  board  plaintifT's  vessel  npcn  tiie  ordsr  d 
the  owner,  representing  that  he  had  delivered  a  certain  number  of  bosh- 
•IS|  whereupon  plaintiff  was  induced  to  iMue  his  bill  of  lading  to  tiie 
owner  for  that  quantity,  and  where  it  afterwards  was  discovered  that 
there  was  a  Ism  quantity,  and  the  plaintiff  became  liable  for  the  de- 
isiwiqy.     IfcrrU  v.  Mikoauhee  Dock  Cfo.,  404. 

See  Common  GABBisBa,  14^  1ft. 
* 
WAKRANTT. 
See  Sau%  8l 

WASTB. 
See  In  JUNonom^  Ai 

L  Will  Wbhoh  has  bbbn  Lor  ob  Dbstrotbo  against  or  withoat  the  testa 
tor's  knowledge  or  consent  may  be  established  as  lus  will,  whetfaar  the 
loss  or  destruction  took  place  prior  or  subsequent  to  lus  decease,  and  the 
fact  of  such  loss  or  destruction  may  be  proved  as  well  by  ciroomstaatial 
as  by  positive  evidence.    SchuUn  v.  SckuliK,  88. 

t.  Tioknical  Rulbs  of  Plbadxno  of  Common  Law  abb  not  AmnuBLB  to 
the  statutory  issues  made  on  the  trial  of  the  validity  of  a  will  in  the 
superior  court  on  an  appeal  from  probate.    8L  Leber's  Appeal^  73S. 

8l  Rbasons  of  Affbal  abb  not  KBOBasABT  TO  Makb  Ibsubb  to  be  tried  on 
an  appeal  from  probate.  The  real  issue  required  by  the  statate  to  be 
tried  and  determined  by  the  jxuy  is  the  validity  of  the  will;  and  every 
fact  which  ahows  that  the  will  is  not  a  valid  one  U  material  under  thi^ 
issue  and  an  element  of  it,  and  ii  involved  in  its  determination,    fd. 

i.  Rbabonb  of  Affbal  Sbbvb  Useful  Pubfobb  as  Notiob  to  the  opposite 
party  of  the  grounds  of  objection  to  the  will  which  will  be  relied  upcs 
at  tiie  trial,  and  by  limiting  the  party  filing  them  to  evidence  of  tiis 
objections  allied  in  them.     But  they  can  have  no  other  praotioal  efieeli 
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and  H  if  immaterla],  espeeially  after  Terdiot,  how  fb^  ar«  aafwvred,  or 
whether  they  are  answered  at  alL    F<L 

&  WhXRI,  on  ApPBAL  FBOM  PrOBATS,  ArrXLLAlTEB  FiLl  SlTXRAL  DZBTDfOr 

RxAflovs  OF  Afpkal,  to  which  the  appellees  reply  that  they  are  "  ser- 
erally  untme,  and  if  true,  insufficient,"  a  verdict  by  the  jury  that  they 
"  found  the  issue  in  favor  of  the  appellees  **  is  a  good  verdict,  and  a  suffi- 
cient finding  of  the  validity  of  the  will.     1<L 

d.  Thtfatob  has  SuFnci£NT  Capacity  to  Make  Will,  slthough  he  be  not 
capable  of  transacting  business  generally,  if  he  understands  the  business 
in  which  he  is  engaged  and  the  elements  of  it;  if  he  comprehends  the 
nature  and  condition  of  his  property,  the  persons  who  are  or  should  be 
the  natural  objects  of  his  bounty,  and  his  relation  to  them,  the  manner 
in  which  he  wishes  to  distribute  it  among  or  withhold  it  from  them,  and 
the  scope  and  bearing  of  the  provisions  of  the  will  he  is  making.    Id. 

7,  Invluxnob  oybb  Mind  of  Tiestatoii,  to  be  Undub  Influence,  must» 
from  some  cause  or  by  some  means,  be  such  as  to  induce  him  to  act  con- 
trary to  his  wishes,  and  to  make  a  different  disposition  of  his  estate  from 
what  he  would  have  made  if  left  entirely  to  his  own  discretion  and  judg- 
ment. But  moderate  and  reasonable  solicitation,  entreaty,  or  persuasion, 
though  yielded  to,  if  done  intelligently  and  from  a  conviction  of  duty, 
will  not  vitiate  a  will  in  other  respects  valid.     Id. 

%^  Ubbcb  Influence  in  Resfbct  to  Leoact  is  Presumed  when  the  relation 
of  attorney  and  client  subsists  between  the  testator  and  the  legatee  by 
whom  the  will  is  drawn;  but  this  presumption  is  one  of  fact,  and  not 
of  law,  and  may  be  rebutted  by  any  proper  evidence  that  satisfies  the 
jury.  There  is  no  rule  of  law  that  requires  the  intervention  of  a  third 
person.     Id, 

f.  Legatees  ob  Dbtisxbs  Take  Equal  Shares  per  Capita  when  the  tes- 
tator designates  them  by  their  relationship  to  a  living  ancestor.  Bial^s 
Appeal,  ISd. 

10.  Per  Stibpbs  Rule  Belongs  Pboperlt  to  Statutes  of  Distribution. 
Id, 

11.  Application  of  per  Capfta  or  per  Stirpes  Rule  must  be  controlled  by 
the  general  intention  of  the  testator.     Id, 

12.  While  Court  in  Construing  Will  is  not  to  Hesftatb  to  Allow  Tes- 
tator  to  Alter  Descents  provided  in  the  statute,  it  is  not,  on  the 
other  hand,  to  presume  from  the  fact  that  he  made  a  will  that  he  meant 
its  constructicm  to  be  at  all  possible  points  inconsistent  with  the  statute. 
Id. 

ISw  Peb  Capita  Constbuotion  is  not  to  be  Forced  upon  Devise  because 
the  devisees,  had  they  taken  under  the  statute,  would  have  taken  fier 
itirpea.    Id, 

14.  Where  Tbratob  Dibbots  that  Portion  of  nis  Estate  fk  Diyided 
Equallt  between  bis  three  "beloved  children,  Ocorgo,  Joseph,  and 
Catharine,"  and  then  directs  that  the  residue  of  the  estate,  consisting  of 
realty,  be  divided,  or  the  proceeds  thereof  be  divideil,  after  giving  twelve 
hundred  dollars  to  George,  equally  "between  my  beloved  children, 
George  and  Joseph,  and  the  children  of  my  beloved  daughter  Catharine," 
who  was  married  and  living,  the  chililren  of  Catharine  take  per  stirpes. 
Id. 

16.  Will.  —  Married  Woman  Wuo  Purchases  Heal  Rstate  with  her 
Separate  Rarninos,  with  the  consent  of  her  husband,  may  dispose  of 
the  same  by  will,  whether  he  give  his  consent  or  not,  and  her  disposition 
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of  It  Is  Bot  ftAMtod  by  the  fiet  that  ftf tor  Iter  death  the  hnshand  proenre* 
a  change  in  the  title  to  the  land  into  his  name,  eapedaUy  where  ha  gjKrm 
hia  oonaent  to  the  making  of  the  will  at  the  time  it  waa  made.  Ctnnumtgk 
y.  Ahtohbaeker,  778. 
10.  DuposEnoN  OF  Pbofebtt  to  Taxb  BfYicr  ator  Qsaokqe's  Dnftm  i» 
testamentary,  and  tfaersf ore  levocahle.    FndeHdfi  iijyeat  IM 

WAYS. 
See  Hatuiblb  Rivxbs;  Riy^iPiy  Busel 

wiLua. 

See  Tsran. 

WITNESSES. 

L  OuionoH  to  OunFi'Mor  aw  Wimns  on  gRMBd  of  wjationof 

and  wife  wiU  not  bo  notioed  when  the  reoocd  does  not  disejoso  tiiai 

relatioii  existi.    Foot  t.  Jcnm,  883. 
2.  Pabtt  bt  PuTTmo  JxoourmrMKT  Wmnss  oh  Seahd  Makb  Hue  OoKr» 

TENT  in  the  oanse  for  either  party.    Sdp  r.  Siofdkp  148. 
8l  Partt  Who  Calls  his  AjyvxBSAHT  as  WzTNiaB*  imder  Oo  ststato  psi^ 

mittfaig  this,  makes  him  a  oompetent  witasss  in  his  own  bshsU.    /dL 
lb  Patu  of  Noti  is   Comphtbnt  WzTNiaB*  in  an  aotioo  by  an  indorsss 

sgUBst  one  whoee  name  is  written  on  tito  book  of  tiio  aot^  ohaigiBg 

him  as  maker.     €hod  ▼.  MaHb^  708. 
9k  Widow  Who  is  Pabtt  Plaiktiit,  and  Debitsi  hib  Olaim  of  Tbom  to 

property  in  oontrorersy  through  the  will  of  her  dsoeased  hnsboad  Is  ia^ 

oompetent  to  testify  as  to  matters  trsaspiiiag  bslon  his  doalh,  bsiog  » 

**represoBtatiye  of  a  deoeased  penon,"  within  ssotiom  888  of  ths  CUI- 

isfsia  praofeioe  aot    Kklkkg  y.  Shaw,  845. 

See  EviDBHO^  8-8L 
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